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The federal tax treatment of tax-exempt organizations, as I once wrote, is a photo-negative of Congress’s 
treatment of those who pay taxes.2 As a substantive matter, this favors charities: The higher the tax 
rate on for-profit corporations, the higher the relative value of the charity’s income-tax exemption; the 

higher the individual income-tax rates, the lower the price of charitable giving (and the greater the interest-
rate savings to charities from issuing tax-exempt bonds); and charities are big defenders of the estate tax, under 
which donations are fully deductible. By contrast, exempt organizations might lament the reversal of the pre-
sumption of privacy: In stark contrast to the strict protections enjoyed by taxpayers under Internal Revenue 
Code section 6103, exempt-organization filings are publicly available under Code section 6104.

Indeed, in the last twenty years, the annual information return filed by federally tax-exempt organiza-
tions—the Form 990—has become not only the public face of individual charities, but also the most readily 
available data source for potential donors, state regulators, the media, and researchers, as well as the charity’s 
governing board, staff, and volunteers. So important is this filing that in 2008 the Internal Revenue Service 
took into account the interests of these various stakeholders in radically redesigning the Form 990, which 
now makes available, among other information, a detailed picture of the organization’s governing structure, 
policies, and related-party transactions. Moreover, simply by asking questions about the existence of per-
ceived “best practices,” the Service sends a strong signal of their desirability. Meanwhile, the emergence of the 
third-party online database of Forms 990 maintained by GuideStar—itself a private, nonprofit organization—
completes the goal of transparency: Aside from any oversight actions of regulators, any member of the public 
(including competitors, nonprofit and for-profit) can scrutinize filings without the charity’s knowledge of who 
is looking, when, or why.

Sunlight, of course, creates both clarity and shadows. Knowing that detailed information about charity 
structure and practices will be available to the public can—as no doubt intended—influence charity behavior. 
However, requiring charities to disclose information to the IRS is a separate question from requiring charities 
to disclose their IRS filings to the public. Since 1987 exempt organizations have operated under a statutory 
obligation to provide their Forms 990 upon demand.3 That significant development has long made me wonder 
about the effect on the nonprofit sector from mandated public disclosure of tax filings.4 In a March 2010 let-
ter, then-ranking member (and former chair) of the Senate Finance Committee, Charles Grassley, praised the 
2008 redesign of the Form 990 in declaring: “The best way I know to increase voluntary compliance is to inject 
transparency.”

Meanwhile, pursuant of its obligation to administer and enforce the requirements for federal tax exemp-
tion, the IRS has long kept its hand in issues of sound charity governance. In the 1990’s, the public was treated 
to peeks at the IRS’s view of appropriate governance through the release of a few otherwise confidential “clos-
ing agreements” that the IRS entered into on the condition that the organization agree to publish them.5 More 
systematically, in 1996, Congress involved the IRS in charity governance by adopting the “intermediate sanc-
tions” statute designed to deter charity insiders from engaging in “excess benefit transactions” with charities.6 

The legislative history to Internal Revenue Code section 4958 suggested that administrative guidance could 
protect financial transactions entered into between charities and their insiders if the approval process as-
sured independent decision-making, obtained comparable data, and maintained documentation. Treasury 
Regulations issued under section 4958 detail the process for qualifying for such a “rebuttable presumption of 
reasonableness.”7
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More recently, charity governance writ broadly has emerged as a fundamental focus in the regulation 
of federally tax-exempt organizations. In 2004, the staff of the Senate Finance Committee produced a white 
paper proposing a broader role for the IRS in charity governance; the nonprofit sector responded with studies 
and proposals to improve nonprofit governance, including recommendations for self-regulation. Both when 
chair and subsequently as ranking member of the Senate Finance Committee, Grassley demanded and posted 
online massive amounts of information (including emails and correspondence, some labeled “privileged and 
confidential”) from specific organizations whose governance practices he questioned.8

Relying on public disclosure, however, puts pressure on the IRS to ensure that the form asks the “right” 
questions, and allows the filer to present complete and accurate answers. The IRS itself benefited from a trans-
parent process in its Form 990 redesign, having posted online drafts of the form (and schedules) and the 
thousands of comments it received, all still available on the IRS website.9 That exposure process allowed the 
IRS not just to rework misleading questions but also recast the questions both to produce a better picture of 
the organization and to steer the sector to good governance structures and practices. Notably, the IRS acceded 
to a storm of pleas to remove the most “prejudicial” (and uninformative) lines from the all-important new 
summary page (Part I). (Compare the 2007 draft, on the first page of the Appendix, with the final version, on 
the third page.) Line 6 of draft Part I had asked: “Enter the number of individuals receiving compensation in 
excess of $100,000 (Part II, line 2)”; while this line, like all the others in the summary page, draws from a ques-
tion elsewhere on the form, what valid information does it convey by including it on the front of the form? 
Similarly, the IRS removed the three “efficiency ratio” questions, which, while used by some charity watchdog 
groups and rating agencies, have long been criticized as oversimplified and unhelpful metrics.

To give another example, consider the 2007 draft Form 990’s question in Part III (Statements Regarding 
Governance, Management, and Financial Reporting) on conflict of interest transactions (see the second page 
of the Appendix):

 3a Does the organization have a written conflict of interest policy?

 b  If “Yes,” how many transactions did the organization review under this policy and related procedures 
during the year?

What is the preferred answer to question 3b? If the organization answers “zero,” is this good (because there 
were no conflict of interest transactions to review) or bad (because the organization was blind to the interested 
transactions that occurred)? Commentators pointed out the problems with this and other governance ques-
tions of the draft. Substantially revised (and renumbered) Part VI not only addresses the suggestions (see the 
last page of the Appendix), but also states at the outset: “Governance, Management and Disclosure (Sections 
A, B, and C request information about policies not required by the Internal Revenue Code.)” (On the 2010 
version of the Form 990, this disclaimer has been moved to the beginning of Part B (Policies).). Moreover, 
the 2007 draft did not provide an opportunity for the organization to provide attachments to the form. In re-
sponse to complaints—including the argument that it is unconstitutional to deny a filer subject to mandatory 
disclosure the opportunity to explain yes/no and other short answers—the final form includes a Schedule O 
for extensions of responses and supplemental narration. The final conflict of interest questions read:

 12a Does the organization have a written conflict of interest policy? If “No,” go to line 13.

 b  Are officers, directors or trustees, and key employees required to disclose annually interests that 
could give rise to conflicts?

 c  Does the organization regularly and consistently monitor and enforce compliance with the policy? If 
“Yes,” describe in Schedule O how this is done.

(Incidentally, contrary to the suggestion in line 12a, an organization could have a conflicts-of-interest policy, 
and engage in effective monitoring, without reducing the policy to writing.)

Separately, since 2003, the Internal Revenue Service has become subject to public disclosure obligations of 
its own. As a result of Freedom of Information Act suits brought against the IRS, the agency’s views on a range 
of issues can, at least informally, be gleaned through the release of rulings denying or revoking exemption. (By 
law, the IRS redacts these rulings to hide the names of and other identifying information about the charities 
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and other taxpayers.) Most helpful for the nonprofit sector would be for the Service to take the now-substantial 
database of denial and revocation letters and develop from it formal guidance on which indicators of gover-
nance structure and policies the IRS would like to impose as conditions for exemption.

The simultaneous developments of substance and process—of increased federal interest in charity gover-
nance and in the tool of disclosure—threaten to conflate an examination of the relative merits of each. It might 
be appropriate, for example, to require reporting of certain information to state regulators or to the Internal 
Revenue Service without also requiring that information to be made publicly available. It is important to rec-
ognize, however, that a large percentage of exempt organizations file forms other than the Form 990, or do not 
even file a substantive return. Because of statutory exemptions, it can be difficult, if not impossible, to obtain 
much information on churches and on smaller charities. Moreover, hundreds of thousands of charities will fall 
below the governance radar when the cutoff between charities required to file the Form 990 and the simplified 
Form 990-EZ is fully phased in beginning in 2010: The definition of “small” doubled from $25,000 or less in 
gross receipts to $50,000 or less. Finally, arguably the most important disclosures take place internally within 
the organization. 

To explore these thoughts, Part I begins with the desirability of information flow to key decision makers 
in the organization, including the board, and considers the possible dilatory as well as salutary effects of pub-
lic disclosure on governance practices. Part II covers reporting to the states and to the IRS as regulator of the 
federal tax-exemption regime. Part III, the longest of this essay, compares disclosure of filings with the regula-
tors (the charities’ transparency) and disclosure of enforcement activities (the regulators’ transparency). Part 
IV looks at voluntary public disclosure by the organization, as well as disclosure by third parties, notably the 
media and third-party “watchdogs.” Throughout, I not only describe criticisms of required disclosure, but also 
suggest areas in which the current levels or types of disclosure are not enough.

And now the dark side of sunshine. The largest practical impediment to relying on public disclosure is the 
unfortunately widespread assumption that providing charity is a free good—and so general overhead, much 
less fund raising expenses, should be zero or close to it.10 One of the great lost opportunities of the September 
11th experience was the failure of charities to defend the costs of wisely allocating charitable resources. More 
broadly, charities resist increased standardized disclosures because they worry that the public will misunder-
stand or misinterpret the information. A public that does not understand cost constraints cannot perform 
effective oversight. A public whose oversight focuses on the wrong considerations induces charities to adopt 
inefficient and ineffective behaviors.

In this climate, the solution to the problem of a misinformed public is more disclosure—nothing prevents 
an organization from providing a more positive narrative of its goals and accomplishments. While the com-
peting demands of the various stakeholders cannot always be reconciled, all involved will better appreciate 
the challenges faced by a charity that reveals rather than hides its costs of fund raising and administration; 
explains why its executives merit their pay and why its reserves are necessary; and describes its limits as well as 
its potential in delivering services and addressing social needs. Finally, the sector as a whole should also weigh 
in, denouncing unacceptable practices.

Compare a recent U.K. report addressing whether public confidence in charities would be affected by 
increased mandatory disclosure of expense reimbursements. The report opposed expanding mandated dis-
closure beyond current requirements, arguing, in part: “Greater disclosure might risk being at best, of little 
interest or, at worst, of misinterpretation and even suspicion, possibly leading to damage to public trust and 
confidence. This might risk elevating expenses to become an inappropriate measure of charity effectiveness 
and distract attention away from more appropriate measures, namely those relating to a charity’s overall out-
comes and impact. It might even lead to pressure to inappropriately drive down certain costs.” Moreover, the 
report continued, focusing only on expenses ignores issues of greater accountability for “good governance 
and sound systems of internal control.11 Rather, the lengthy report—which was based partially on a survey to 
which 575 registered charities responded—urged trustees to consider additional, appropriate voluntary public 
disclosure, in addition to ensuring the adoption, internal communication of, and compliance with an expense 
reimbursement policy.12
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Indeed, the voluntary disclosure of information also serves charities that do not solicit donations. All 
nonprofits remain politically vulnerable—not just to the removal of subsidies, but also to the danger of unwise 
legislation and regulation.13

Regrettably, the most important information that both regulators and the public might want will continue 
to be unavailable—simply because performance measurement is an unsolved metric. As a society, we would 
want to be able to assess whether and which charities are producing favorable outcomes, but often we cannot 
even measure outputs because quality can be subjective. At the same time, while focusing on outputs (such as 
patient stays or unemployed trained) can lead to de facto quotas, focusing on outcomes (such as good health 
or jobs) holds nonprofits responsible for factors beyond their control. Thus, beyond the scope of this paper is 
the ultimate disclosure question: How do we challenge an organization that says it “does good”?

I. Sound Governance and Internal Disclosure
As described in the American Law Institute’s project on Principles of the Law of Nonprofit Organizations, for 
which I am the reporter, a charity’s governing board is responsible for “establishing appropriate procedures for 
internal controls, including financial controls, legal compliance, and information flow to the board.”14 Thus, 
as a matter of good governance, the board needs accurate and timely information from management, includ-
ing financial reports, and accurate and timely information from board members themselves, such as when a 
transaction might present a conflict of interest for a particular fiduciary.

I am often asked if there are any limits on the information to which a board member is entitled, and the 
answer is almost always no.15 More fundamentally, it seems that we cannot be too basic in explaining to non-
profit board members what information they should be seeking. A comment in the ALI project sets forth the 
documents which should be provided to every board member.16 The availability of Forms 990 from GuideStar’s 
website, of course, means that board members—and prospective board members—can learn a great deal about 
the organization even if management is not forthcoming

After all, organization formation and operations generally are private affairs. If the organization is itself 
a quasi-public entity, it might be subject to sunshine laws. Tax-exemption alone, however, does not convert a 
nonprofit organization into a public entity.17 (Separately, the government as grant-maker might impose trans-
parency as a condition of funding; state laws vary.) Nevertheless, a great deal of internal information becomes 
public information because it must be set forth on regulatory reports, as explained in Part III. 

Nonprofit governance practices have long remained a mystery. In 2007, the first comprehensive survey 
was published, by the Urban Institute’s Francie Ostrower.18 Notably, she found that charities commonly enter 
into transactions for goods and service (beyond board services) with members of the governing body, and that 
these transactions grew with charity size; but she further found that it was not even always known to a particu-
lar organization whether a fiduciary was on the other side of a transaction.19 She further found a serious lack of 
internal disclosure: “among those nonprofits that say they did not engage in transactions with board members 
or affiliated companies, however, fully 75 percent also say they do not require board members to disclose their 
financial interests in entities doing business with the organization, and thus, respondents may have been un-
aware of transactions that do exist.”20 

How has—and will be—nonprofit governance affected by the knowledge that internal information is pub-
lic due to its presence on the Form 990 and other filings? (This topic is explored at length in Part III; specifical-
ly, see Part II for more discussion of the governance questions in the redesigned Form 990.) Will organizations 
change their decisions or pay more attention to documenting their decisions, providing additional explana-
tion? Will organizations try harder to skew the information to what it perceives the public wants to see? There 
is a difference between perceived wrongdoing and actual wrongdoing. If the public misinterprets or demands 
the wrong “answers,” charities can suffer a loss of trust.

To give a personal example, early in the Internet age, as I was about to write our family’s charitable con-
tribution checks, I realized I could and should consult the organizations’ Forms 990 from my home computer. 
Back then—and sadly, still too often today—you couldn’t expect to find this information on most charities’ 
own websites, but rather you would have to sneak, feeling somewhat guilty, to GuideStar. There I discovered 
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that two organizations to which we had generously contributed reported high executive compensation (i.e., 
more than four times what I make) and high retained surpluses (i.e., an amount that overwhelms my intended 
contribution). Then I tried to get a grip on myself: “Hold on,” I muttered. “You’re a professional! Surely you 
appreciate why these important, well-run organizations need to pay the executive salaries and maintain the 
reserves they do.” But if that was the reaction of “a professional,” it’s easy to see why charities are loath to report 
to the public at large.

Even before the 2008 redesign of the Form 990, advisors focused on the importance of having the board 
know what will appear in the organization’s federal tax filing.21 Attention to executive compensation, interested 
transactions, and relationships among fiduciaries will be even more important as exempt organizations file the 
redesigned Form 990. As described in Part II, the new version of the form contains numerous questions about 
organizational structure and governance practices. (See also the last page of the Appendix, which reproduces 
the governance part of the form.) Despite the disclaimer, described above, that this portion of the form “re-
quests information about policies not required by the Internal Revenue Code,”22 the expectation is that most 
organizations will want to answer “yes” to the questions. It will be interesting to see, as the next few years pass, 
the rise in adoption of the policies and practices asked about on the return.

More basically, if board members have not routinely been provided with the organization’s Forms 990, 
they likely will now: One question reads: “Was a copy of the Form 990 provided to the organization’s governing 
body before it was filed? All organizations must describe in Schedule O the process, if any, the organization 
uses to review the Form 990.”23 Not only will the typical board’s role in preparing or reviewing the 990 change, 
but also the relationship between the board and management could change as the board focuses on reported 
structures and events as it might not have in the past.

At the extreme, a nonprofit might even be willing to forgo tax-exempt status in part to preserve the con-
fidentiality of its activities,24 given that corporate income tax returns are not subject to public disclosure.25 
More likely, a nonprofit might use a for-profit affiliate to carry out charitable activities for which tax exemption 
would be available,26 especially when taxable profits are expected to be nonexistent or low. While an organiza-
tion might sacrifice some support (from employees, donors, or others) in forgoing exemption, other advan-
tages of the for-profit form include the ability of raising equity capital; avoiding an IRS inquiry into whether 
the nonprofit has sufficient charitable purposes; and gaining some flexibility in providing levels and types of 
compensation.27 

II. Regulatory Registration and Reporting
This Part looks at filings received by nonprofit regulators. Part III’s discussion of public disclosure includes the 
transparency of enforcement actions by the regulators. 

A. State Registries; Constitutional Limits on State Regulation of Fundraising
A nonprofit corporation typically obtains its certificate of incorporation from the state secretary of state, and 
makes annual filings with that office. Outside the well-regulated area of charitable solicitation, described be-
low, Marion Fremont-Smith’s comprehensive survey chronicles the development—but lamentably limited 
extent—of attorney general registration and annual filing (7 states).28 (Fremont-Smith separately found that 
in four states the attorney general must be notified when the nonprofit seeks tax-exemption.29) In 2011, the 
Uniform Law Commission adopted a “Model Protection of Charitable Assets Act”; the project addresses the 
authority of state attorneys general to protect charitable assets, to require annual filing and notice of specified 
“life-events,” and to cooperate in interstate and multi-state cases and with the IRS.30 

Most state oversight of charity deals with the solicitation of contributions. In the 1960s and 1970s, the de-
sire to protect charities from “wasting” resources on fundraising led a total of 28 States and countless munici-
palities to impose ceilings on the percentage of annual revenues that could be spent on fundraising expenses. 
In the 1980s, however, a trio of Supreme Court decisions blocked these restrictions, on First Amendment free-
speech grounds.31 To the Court, Procrustean percentage limits on fundraising disproportionately impact new 
charities (with low name recognition and no established donor base) and unpopular causes (which require a 
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greater expenditure to raise a dollar). States may punish fraudulent fundraising speech after-the-fact, but, as 
the Court more recently confirmed, regulatory approaches seeking to equate fraud with fundraising efficiency 
are invalid.32 

Conceding their inability to mandate fundraising limits, the states have concentrated their efforts on re-
quiring charities to increase public disclosure using standardized forms. Almost all the states require registra-
tion; a charity soliciting in many states will welcome the Uniform Registration Statement accepted in most 
states requiring registration.33 In addition, 35 states require annual filings, usually with the attorney general, 
for charitable trusts and nonprofit corporations that solicit charitable contributions; those states either require 
or accept the Form 990 in partial or complete satisfaction of that filing. Statutes, though, commonly exempt 
small entities, educational institutions, hospitals, and churches—and membership organizations—but varia-
tions abound. Some localities also regulate fundraising.

B. Federal Tax Filings: Governance Focus of Redesigned Form 990
Because of legislation enacted in 2006, the IRS will be able to clean up its Business Master File to weed out 
those nonfiling small charities that have simply ceased to exist: Effective for tax years beginning in 2007 small 
organizations that fail to file an annual notice of their continued existence (and minimal other information) 
for three consecutive years will have their exemption revoked.34 As of 2009, the IRS records showed a total 
of 1,912,695 exempt organizations (1,238,201 million of which were exempt under section 501(c)(3)). As of 
mid-2011, the IRS had announced that the net total of automatic revocations exceeded 330,000.35 To ascertain 
whether these organizations were “in fact defunct or just uninformed and/or confused about IRS regula-
tions,”36 researchers who had previously reached out to vulnerable Indiana organizations concluded that 27 
percent of organizations “that we have reason to believe are still active” lost their exemption for failure to file.37 

With the overhaul of the Form 990 effective for tax years beginning in 2008, we will finally have up-to-
date information about organizational form for most large public charities.38 Line K near the beginning of 
form asks the filer to identify the type of organization, with boxes provided for corporation, trust, association, 
and other (with space to describe). In a comment letter on the 2007 draft of the redesigned form, I suggested 
adding such a question.39

Not surprisingly, the Form 990 focuses largely on financial reporting and transactions—the Internal 
Revenue Service’s core competency is, after all, tax collection, which is measured in dollars. The Form 990 is 
not limited to financial results, though, because it also has to reflect specific requirements and prohibitions in 
the tax laws. Thus we find many questions about relationships among fiduciaries and conflict-of-interest trans-
actions, as well as questions about two additional concerns of federal tax exemption for charities: unrelated 
business activity and lobbying and political activity.

The most striking feature of the 2008 redesigned Form 990 is the new first page that highlights key infor-
mation set forth elsewhere on the form. This summary page will make the form more accessible to donors, 
the press, and state regulators—not to mention to board members themselves. The form also adds a full page 
of questions about organizational structure and governance practices.40 (See the Appendix for the 2007 expo-
sure draft and the 2008 final versions of those two pages.) I strongly supported this focus on governance in 
my comment letter on the draft redesign. Indeed, I proposed replacing the draft half-page of questions with 
a full page of my own. As I explained: “It seems to me that most useful for the Service, potential donors, the 
press, and anyone else who reviews the Form 990 would be a series of questions that describe the governance 
structure of the organization and that determine whether the organization has in place procedures to support 
good governance.” I added: “At the same time, it is important to recognize that these organizations are private 
entities, whose obligation to make public disclosures must be based on the requirements of the Code. I agree 
with those who have urged you make clear—on the Form itself and not just in the instructions—which of these 
items are legally required, so that readers do not draw inappropriate adverse inferences.”41 

Tracking many of my suggestions, Part VI as finalized requires the disclosure of whether the organization 
has a voting membership; the identity of voting board members (and which ones are independent); whether 
and how certain documents, including the organization’s Form 1023, Forms 990, and 990-T, financial state-
ments, governing documents, and conflict of interest policies, are made available to the general public; and 
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whether the organization became aware during the year of an embezzlement or other material diversion of the 
organization’s assets.

But the governance-focused part of the Form 990, which Steve Miller, then-Commissioner for the Tax 
Exempt and Government Entities Division (TE/GE), characterized as “the crown jewel” of the IRS’s recent ac-
tivity in the nonprofit governance area, has proven somewhat controversial. The Advisory Committee on Tax 
Exempt and Government Entities (the “ACT”), a high-level advisory body to TE/GE, issued a lengthy report 
in June 2008 focused on the IRS role in charity governance. The 2008 ACT report comments:

We believe in large part the governance questions on the redesigned Form 990 for 2008 are 
appropriate and formulated in a relatively neutral manner, recognizing that true neutrality is 
an unattainable goal. The inclusion of the questions, however, inherently (and intentionally) 
suggests that the IRS supports adoption of specific governance policies and practices. The 
danger then is that organizations will take the path of least resistance and adopt the policies 
and practices whether or not they are appropriate for them, or effective in their context.42 

The ACT concludes that the public availability of the Form 990 will induce organizations to adopt prac-
tices that they might not need, as discussed in Part I, above: “Thus, while disclosure and transparency play a 
valid role in promoting compliance with the tax laws and in encouraging appropriate nonprofit governance, 
they also can impact behavior in a manner that can be harmful to the sector, and inappropriately suggest to the 
public and watchdog groups that the absence of specific governance policies or practices is in effect misgover-
nance. Accordingly, the IRS should carefully consider the public disclosures it requires.”43 

C. What’s Not Publically Available from Federal Tax Filings
As thorough as the redesigned Form 990 appears, we still have reporting holes.

1. Filing Exceptions

Separate from the filing exemption for churches, as mentioned above, the IRS phased in the requirement to 
use the new Form 990 or the simpler Form 990-EZ by the size of the organization.44 The Service doubled the 
annual revenue threshold for filing Form 990 or Form 990-EZ from $25,000 to $50,000 beginning in 2010.45 

Thus many “small” organizations will shift to filing either the short Form 990-EZ or the bare-bones e-postcard, 
Form 990-N (which requires only such basic information as employee identification number, the name of a 
principal officer, a mailing address, and affirmation that gross receipts total less than the threshold). Although 
I am sympathetic to saving costs for small organizations as well as the IRS, both regulators and the public stand 
to lose valuable information on hundreds of thousands of small organizations. This latter issue is of particular 
concern to state regulators that accept the series Form 990 as its annual filing document.

2. Data on Form 990 That Are Unclear or Not Collected

Some of the ambiguities on the prior Form 990 will be cleared up by the redesigned Form 990. Consider the 
fundamental example of determining who is in charge of the organization—particularly who actually has 
power in those arts and cultural or educational institutions with multiple advisory positions (the proliferation 
of titles, like “life trustee,” are uniformative). While the draft redesigned Form 990 asked simply for a listing of 
trustees or directors, the final form makes clear that it is looking for those with voting rights only.

As another example, my comment letter to the IRS noted the tendency of too many expenses winding 
up on the “other” line, which allows for the itemization of specific categories not listed above. In the rede-
signed Form 990, Line 24 of Part IX (Statement of Functional Expenses) of the Core Form cautions: “Expenses 
grouped together and labeled miscellaneous may not exceed 5% of total expenses . . . .”

Problems of inaccurate or incomplete filings will continue. The push to electronic filing will help with the 
latter problem if the system will not accept a return unless the fields are properly filled in. As to the former 
problem, Floyd Perkins, former Illinois charities bureau chief, commented, “People don’t realize how poor the 
quality is.”46 (See Part I, above, for a discussion of the pressures to fudge numbers. Perkins added, though, that 
there are “not a lot of examples where people relied on phony reports.”)
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Is there a duty to amend a return discovered to contain a material misrepresentation? The tax system 
imposes no statutory duty to amend a tax returns, although filing an amended return stops the accumulation 
of penalties and interest (but for an exempt organization, interest on what?). By contrast, the federal securi-
ties laws require amendment of a filing if failure to amend would be materially misleading. The possibility of 
state-level enforcement of an inaccurate return, where the Form 990 satisfies the state filing requirement, can 
provide an incentive to file an amended Form 990 at both the federal and state levels.47 

3. Group Returns

The tax rules provide not only for umbrella recognition of multiple related exempt organizations, but also 
permit the filing of group returns. By contrast, the IRS does not permit members of an affiliated group to file a 
consolidated return, as that term is understood in corporate tax. Group returns thus can be uniquely uninfor-
mative and nontransparent: The return includes all members of the group except the “parent,” in contrast to a 
corporate consolidated return (and any member of the group can elect to file its own return); the transactions 
within the group are not netted, as they would be in a corporate consolidated return; and it is impossible to 
determine the finances and operations of any particular member of the group. The topic was the subject of the 
2011 IRS ACT report, which urged the IRS to strengthen the group exemption requirements but disallow the 
filing of group returns.48 

III. Public Disclosure of Regulatory Filings and Determinations
The discussion in this Part III examines the privacy interests of charities and relevant third parties; reviews 
what types of state and federal filings are made public; analyzes the possible rationales for public disclosure; 
and addresses the transparency (or not) of charity regulators.

In the federal tax system as a whole, Congress’ overarching lodestar with regard to tax return information 
is confidentiality. While individuals and businesses are compelled to report their activities to the IRS, the IRS 
may not release taxpayer identifying information to the public—or even, except as specifically permitted by 
statute, to other governmental agencies.49 Indeed, a taxpayer may recover damages from the government for 
unauthorized disclosure, and severe penalties apply to IRS employees who improperly disclose return infor-
mation. This presumption of confidentiality, however, is reversed for tax-exempt organizations.50 Why does 
Congress only in the nonprofit view context view sunlight as an important disinfectant?

A. Privacy Interests of Charities and Their Supporters
By longstanding law and practice a charity’s governance activities and operations are generally private af-
fairs. Requiring regulatory filings and other information to be disclosed to the public intrudes even more 
than does reporting to regulators on the associational and operational autonomy of charities, and might even 
make board service or employment less attractive. (Thus the title for the talk from which this Article derives: 
“Governing in a Fishbowl.”) Indeed, the most controversial portion of the IRS Form 990—and the primary 
reason for initial resistance by exempt organizations to requests for public disclosure—is the section reporting 
board member and executive compensation. (Often, the organization’s own employees and volunteers are the 
most curious!) As discussed below, policy makers and observers have identified a variety of justifications for 
state and federally required public disclosures by charities, the levels and types of which seem only to increase. 
Importantly, the summary cover page of the redesigned Form 990 highlights certain information of particular 
importance to donors, the press, and state regulators—not to mention to the organization’s board members.

Privacy interests are broader than the charity’s, of course, and in certain situations public disclosure can 
lead to harm for the charity or to its donors, members, or those it serves. One category of sensitive information 
includes the types of trade secrets and personnel information protected from disclosure, as described below, by 
Freedom of Information laws. Narrower examples of sensitive information protected from disclosure include 
the address of a battered women’s shelter (so that abusers cannot find clients) and the countries of operation of 
human rights organizations (note that Schedule F of the new Form 990 was revised to address this concern). 
Public disclosure of membership lists also can be sensitive, particularly for groups advocating on socially 
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contentious issues; usually, membership lists are not even required to be filed with regulators. Churches re-
ceive special protection by their exclusion from the requirement to file an application for recognition of federal 
tax exemption and Forms 990. (But see the lengthy discussion in a 2011 staff memorandum to Senator (and 
then-Ranking Member) of the Senate Finance Committee) Charles Grassley about the history and possible 
modification of this special treatment of churches.51)

The identity of donors is an area of particular focus. The names of contributors to private foundation are 
not redacted from the Form 990-PF, which is required to be made publicly available in full. Donors to state-
related nonprofit institutions, such as alumni-created foundations affiliated with state universities, are often 
unprotected as well.52 By contrast, Congress exempts from public disclosure the names of donors reported on 
the list of major donors (Schedule B) to the Form 990 filed with the IRS by exempt organizations other than 
private foundations. As one result, only the IRS can fully review a charity’s claim to be publicly supported, and 
thus not a private foundation.53 

B. What Filings Are Subject to Public Disclosure?
The states typically make available—often online—corporate annual reports filed with the secretary of state, 
and annual reports filed with the attorney general in those states requiring reports, generally from those who 
solicit charitable contributions (see Part II, above). Confidential information can be protected from public 
disclosure. Uniquely, as far as I know, New Jersey requires that the audit submitted to the attorney general be 
accompanied by the auditor’s management letter, if one was prepared, although the management letter will 
not be released to the general public.54 Material supplied in the course of or subsequent to a state investigation 
remains confidential except as might be required under a state freedom of information law.

Specifically, Code sections 6104 and 6110 provide for disclosing applications for tax exemption, including 
supporting documents, and determination letters and rulings. All of these items are available from the IRS 
upon request. Moreover, the organization must make its exemption application, supporting documents, and 
determination letter or ruling available for public inspection without charge. Separately, the law obligates a 
charity to produce any of its last three tax returns upon request. Posting the Form 990 on the charity’s website 
satisfies this obligation—but the posted return must be complete. Evidently, of greatest interest to the press, 
the public, competitors, and even other workers in the organization are the salaries and other compensation 
paid to the top executives and independent contractors, and a return provided without this information does 
not satisfy the disclosure obligation.

Even though the filings made with the IRS are available from the regulator (the same is true for some of 
the states), private groups revolutionized charity transparency. The searchable databases on GuideStar and the 
National Center for Charitable Statistics at the Urban Institute—themselves privately funded charities that 
work with each other and with the IRS—make this whole system work.55 The IRS itself offers for sale (at no 
cost to the media and other government agencies) scanned copies of the last seven years of filed Forms 990 
on DVD or CD-ROM.56 It would be most helpful if the IRS provided usable data from these forms promptly 
to researchers.

A training program by the IRS Exempt Organizations Division explains some of the advantages of in-
stantaneous, online disclosure: “Obtaining information from an organization had potential drawbacks if a re-
questor and the organization were not on friendly terms. Despite the requirements of the law, some organiza-
tions simply refused to allow access to their returns.”57 That article provides “a discussion of the more common 
errors made and an explanation of the reasons for some of the information requested.” (Regrettably, in 2005, 
the EO division discontinued drafting these training materials, which has been a great loss to practitioners as 
well as to the Exempt Organization staff.58)

Some information still remains private between the organization and the tax collector. The statute ex-
cludes from public disclosure the customary FOIA exceptions for “a trade secret, patent, process, style of 
work, or apparatus if the Service determines that the disclosure of the information would adversely affect the 
organization.” In addition, as mentioned above, Schedule B to the Form 990, on which public charities report 
the identities of their large donors, is protected from mandatory disclosure.59 Exemption applications are not 
public until exemption is granted; nor must withdrawn applications for exemption be disclosed.
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Finally, the Pension Protection Act of 2006 requires an exempt organization to make public its Form 
 990-T, on which it reports and pays any tax due on unrelated business taxable income.60 However, Congress 
did not impose a parallel requirement on the corporate returns of an exempt organization’s taxable affiliates 
(business tax returns, like the returns of individuals, are not public documents), giving charities one more rea-
son to spin off unrelated businesses into a separate for-profit corporation. Unfortunately, because of a glitch in 
the statute, the IRS cannot provide the Forms 990-T to GuideStar, so anyone curious about unrelated business 
activity of a particular charity will have to ask the organization for the form, and they will not be available in a 
searchable database of these forms.

1. Applications for Exemption—Form 1023

The application form used to file for recognition of federal tax exemption under section 501(c)(3) was signifi-
cantly revised in 2004.61 The 2008 ACT report on the IRS role in charity governance described the evolution of 
the IRS’s approach to governance during the exemption application process: “While the Form 1023 prior to the 
current version asked questions regarding organization structure and governance, it principally focused on the 
charitable activities of the organization. In contrast, the 2004 (the most current) version places an increased 
emphasis on an organization’s governance by focusing on board and management relationships (indepen-
dence) as well as compensation and other potential opportunities for inurement.”62 

Commentator Jack Siegel praised the IRS for “attempting to identify those organizations that are likely to 
violate the rules governing Section 501(c)(3) organizations before granting tax-exempt status rather than rely-
ing on an audit process that is currently underfunded and spotty.” However, Siegel cautioned future applicants 
who seek to abuse tax-exempt status to take care in filling out the application: “In the past, questions covering 
compensation, grant making, affiliations, and activities were very open-ended, permitting people who wanted 
to game the system to conveniently omit information without significant risk. The 2004 revised Form 1023 
touches on all the same topics, but with very specific questions which will make it much more difficult to 
hide abusive arrangements without risking penalties of perjury.63 Siegel added: “We also suspect that certain 
answers to questions may not cost an organization its requested exempt status, but may place the organization 
in a special queue for subsequent audits focused on potential violations under the intermediate sanctions.”

Of course, failure to make full disclosure on the prior versions of the application form—which, like the 
Form 990, is filed under penalties of perjury—still had consequences. In an unusual case, the United States 
recently won a criminal conviction against a Muslim group that had failed to disclose on its Form 1023 what 
the Justice Department asserted were such terrorist activities as publishing newsletters and raising funds for 
jihad.64

2. Forms 990: Problems of Accuracy and Timeliness

Like other federal tax returns, the Forms 990 are self-reported. Many as filed contain errors, some materially 
misleading. Hopefully, compliance will improve as boards and top management become more involved in pre-
paring the form. Even with the redesign, though, this document cannot provide much insight into the nature 
and quality of charity activities.

Moreover, many Forms 990 are filed under an automatic six-month extension. The blame for this com-
monly falls on the accountants, who can barely recover from having to prepare tax returns for individuals 
(due April 15) before gearing up to file Forms 990 (due May 15, for calendar-year organizations). No repu-
tational sanction seems to follow from filing late, so many calendar-year exempt organizations file close to 
November 15. (You can set your calendar by all the news stories on nonprofit compensation that appear around 
Thanksgiving.) This means that events that occur in, say, January 2011 will likely not be disclosed to the public 
until November 2012, almost two years later.65

The IRS highlights the value of disclosure in describing its e-filing initiative: “E-filing reduces normal 
processing time and makes compliance with reporting and disclosure requirements easier.”66 Indeed, e-filing 
is mandatory for large charities: “For tax years ending on or after December 31, 2006, exempt organizations 
with $10 million or more in total assets may be required to e-file if the organization files at least 250 returns in 
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a calendar year, including income, excise, employment tax and information returns . . . . Private foundations 
and non-exempt charitable trusts are required to file Forms 990-PF electronically regardless of their asset size, 
if they file at least 250 returns annually.”67 Beginning in 2006, the Service started a federal/state filing system, 
and has begun working with individual states to test their systems.68 In 2008, the Service processed 901,000 
exempt-organization tax returns (mostly Forms 990, 990-EZ, and 990-PF); and in 2009 processed 1,132,000, 
an increase of 25.6% (presumably due to the filings of the e-Postcard, Form 990-N).69 Of these returns, many 
were filed electronically: In 2008, exempt organizations filed 57,975 Forms 990; 44,362 Forms 990-EZ; and 
292,002 Forms 990-N (which can only be filed electronically).70 

C. Rationales for Governmentally Mandated Disclosure to the Public
This subpart considers four possible rationales for mandating public disclosure of charity finances and other 
activities.

1. Disclosure Without Judgment: “Disclose or Abstain”

While, as mentioned above, Congress provides for the confidentiality of tax returns, in regulating the securi-
ties issued by publicly traded companies, Congress has generally adopted a “disclose or abstain” model in lieu 
of prescriptive regulation. Under that approach, if the issuer makes honest (i.e., not materially misleading) 
public disclosures, we essentially leave investment decisions to the market. If a similar public disclosure ratio-
nale is chosen for charity regulation, what are nondisclosing nonprofits supposed to abstain from? Soliciting 
the public for contributions (state registration model)? Something else? After all, the typical private founda-
tion or government-funded agency is not seeking or expecting contributions from the public. Interestingly, 
Congress required private foundations to make their Forms 990-PF available on request in 1969, but did not 
obligate publicly supported charities to make their Forms 990 available until 1987.

Incidentally, a disclosure model based on this rationale might be the only constitutional regulation per-
mitted of corporate political speech after the Supreme Court’s decision in Citizens United, a topic beyond the 
scope of this article.71 

2. Condition of Tax Subsidies

Is the rationale for public disclosure instead that the “public” benefits through providing support for tax sub-
sidies, and therefore tax filings should be made public? (Generally, imposing requirements conditions on tax-
exempt status does not give rise to the argument of “unconstitutional conditions,” because exemption is not a 
constitutional right.72) In 2000, the staff of the Joint Committee on Taxation released a congressionally-man-
dated study of the disclosure rules in the tax system, devoting a full volume to those that apply to exemption 
organizations.73 The Joint Committee called for increased public disclosure of exempt-organization informa-
tion, including the release of (1) complete private letter rulings and technical advice memoranda, without 
redaction of information identifying the entity and its transaction; (2) the results of all audits of tax-exempt 
organizations, also without redaction; (3) applications for exemption, not just exemptions once issued; (4) 
Forms 990-T (unrelated business income tax) and the returns of taxable affiliates; and (5) a description of 
lobbying activities, and amounts spent on self-defense lobbying and on nonpartisan research and analysis 
that includes a limited “call to action.” Many of the Joint Committee’s recommendations attracted strong criti-
cism.74 As mentioned above, Congress now requires disclosure of Forms 990-T (but not the returns of taxable 
affiliates); and as discussed below, the IRS must release determination letters denying or revoking exemption, 
although in redacted form.

The Joint Committee asserted the following rationale for public disclosure: “Disclosure of information 
regarding tax-exempt organizations also allows the public to determine whether the organizations should be 
supported—either through continued tax benefits or contributions of donors—and whether changes in the 
laws regarding such organizations are needed.” That is, informing potential donors is one aspect, but only one, 
of this rationale. Just as important to the Joint Committee is allowing the public to judge the legitimacy of tax-
exemption, and whether it should be altered.
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3. Condition of Nonprofit (Epecifically, Charitable) Status

The Independent Sector, a leading trade association of charities, proposed an alternative rationale for trans-
parency. In commenting on the Joint Committee’s 2000 report, the Independent Sector declared: “IS believes 
that charities’ public disclosure obligations derive from charities’ fundamental nature as voluntary associations 
formed by private citizens to advance the public good—not from charities’ receipt of favorable tax treatment.”75 
After all, the Independent Sector observed: “Charities were recognized as separate entities with legal rights and 
responsibilities long before there was a federal income tax code. The need for disclosure stems from charities’ 
unique social role. A charity must be transparent enough to make donors, volunteers, and partners confident 
that the charity will, in fact, advance public rather than private interests.”76 

As a general comment, the Independent Sector challenged the utility of counting on the Form 990, as it 
existed then, as the vehicle for informing the public: “Without an understandable user’s guide—and no such 
guide exists—the public derives little benefit from much of the information already reported by charities. 
Thus, there is a deep need for tools to help the public understand the information that is already disclosed.”77 

Independent Sector urged the IRS to revise the Form 990 “so that it highlights critical information and facili-
tates the reader’s understanding of the significance of the information being presented. A top priority for the 
IRS in this regard should be providing, either directly or through nongovernmental intermediaries, on-line 
access to all Forms 990.”

4. We Can’t Think of a Better Alternative

Finally, we have to admit the possibility that we rely on public disclosure because we don’t know what else to 
do (or who should do it). Betsy Adler nicely summarized the current regulatory approach with the acronym 
“FED”: “funding, enforcement, disclosure.”78 In our laissez-faire system, we don’t want government telling 
charities what to do and how to do it.79 The absence of shareholders goes to why we disclose to regulators: By 
contrast, public disclosure seems driven by regulators’ lack of resources, expertise, or inclination.

Nor should we discount the ceremonial value of sunshine. Public disclosure—even in the absence of en-
forcement action—is useful because knowing that information will be disclosed induces the fiduciaries to pay 
more (and better) attention not just to how they report, but also to what they do. At the same time, this leads 
to the possibility of fudging the reporting due to the pressures described in Part I. As the 2002 CPE text com-
mented: “Several things must happen in order for this increased disclosure of Form 990 to be of maximum 
benefit to the public. First, the information entered on Form 990 must become more standardized and reliable. 
Second, potential users of the data must become more familiar with the requirements for proper completion 
of the return so that they will understand the data they are viewing.”80 

D. Disclosure of State and Federal Enforcement Activity

1. What Are the States Doing?

It is not easy to figure out how to spur nonprofit board members into performing better. Increasing monetary 
sanctions might make things worse: Indeed, we might improve nonprofit governance by reducing what’s at 
stake. In large part regulators are so timid (at least publicly) because they don’t want to discourage volunteers 
acting in good faith. As a result they don’t send a sufficient signal (at least publicly) of the problems they en-
counter on nonprofit boards.81 

But lack of transparency in their regulation of charities makes it impossible to assess the effectiveness 
of regulators in improving charity governance—or even whether they are acting at all. Few cases involving 
nonprofit fiduciary issues have reached the courts. Reform rather than punishment is generally the goal of the 
charity regulator, and charities as well prefer a chance to improve their behavior while avoiding embarrass-
ment and personal liability. Most settlements are kept confidential. Finally, state attorneys general can act—or 
not act—out of parochial and political motives.82 

Regulators have limited (financial and political) resources.83 In that case, we might expect attorneys gen-
eral to publicize their enforcement actions in order to benefit from the leveraging effect—miscreants in a 
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similar position would recognize themselves in the press release, and voluntarily straighten out.84 Indeed, at-
torneys general do trumpet cases in which they catch someone violating the law. In other cases, where there’s 
no real “bad guy”—but rather well-meaning fiduciaries caught in governance failures—states usefully could 
issue aggregate annual reports on the types of enforcement activities they undertook and outcomes achieved. 
See, for example, Pennsylvania’s database of consent agreements and adjudications relating to charities, solici-
tors and fundraising counsel.85 Regrettably, though, even the limited official reporting of enforcement activity 
tends to have a frustratingly short shelf-life. Press releases often vanish from attorney general websites when 
a new attorney general comes into office, thus undercutting the educational and deterrent value of publiciz-
ing enforcement actions; the Massachusetts attorney general’s website no longer carries the very useful “Final 
Judgment Database” of legal actions, with links to the specific cases.

Private-sector solutions, while promising, have their own limitations. Notably, in 2008, the Charities Law 
Project at Columbia Law School began developing a website to assist attorneys general in fulfilling their re-
sponsibilities over charitable assets.86  Although a separate intranet just for attorneys general might be created, 
so far most of the posted material is available to the public. The clearinghouse contains links to state and IRS 
websites (and specifically to state best practice guides) and summaries of law review articles. No enforcement 
materials have been posted yet, but a few recent settlements from around the country are available through 
links to materials for a panel on remedies presented at the March 2008 conference.87 As of January 2011, the 
most recent conference shown on the project’s website was held in April 2010; the page containing summaries 
of “AGs in the News” is current through November 2010.

2. IRS Determination Letters Denying or Revoking Exemption

As a threshold matter, despite the Service’s fearsome reputation, it is as resource-constrained as the states. In 
2010, the IRS Exempt Organizations Division employed only 942 people: 366 in Rulings and Agreements, 
549 in Examinations, 14 in Customer Education and Outreach, and 13 in the EO Director’s office. While total 
employment had gratifyingly grown from 837 in 2008 and 910 in 2009, the EO Division must oversee 1.8 mil-
lion registered tax-exempt entities, including almost 1.2 million registered charities.88 Thus, the development 
of published guidance (as well as examinations) suffers, putting pressure on practitioners to grasp at any type 
of informal guidance they can find.

Throughout the tax-practice world, practitioners and their clients have long benefited from the public 
availability of (redacted) versions of private letter rulings, audit memoranda, and other taxpayer-specific 
agency positions.89 Marion Fremont-Smith explains how this type of informal transparency can improve tax 
administration in general: “Members of the bar were also able to identify issues needing study or revision, and 
call these to the attention of the Service as a group and not as partisans of individual clients.”90 

The Service, however, long refused to release redacted determination letters relating to denial or revo-
cation of tax exemption. In a milestone decision issued in 2003, however, the District of Columbia Circuit 
held “that the portions of Treasury regulations sections 301.6110-1(a) and 301.6104(a)-1(i) that include deni-
als and revocations ‘within the ambit of section 6104’ and prevent their disclosure violate section 6110’s plain 
language.”91 

In annual revenue procedures, the Service sets forth the process for issuing determination letters and rul-
ings on exempt status, both in response to applications for recognition of exemption and in cases of revocation 
or modification of determination letters or rulings. Section 8 of the revenue procedure describes the rules for 
disclosure. Notably, “[u]pon issuance of the final adverse determination letter or ruling to an organization, 
both the proposed adverse determination letter or ruling and the final adverse determination letter or ruling 
will be released under section 6110” . . . “after the deletion of names, addresses, and any other information that 
might identify the taxpayer”, as set forth in Code section 6110(c).92 Importantly, section 6104 applies only to 
material furnished by the organization or issued by the IRS,93 and not to settlement agreements (termed “clos-
ing agreements”) between the IRS and the organization unless the organization consents.94 

These redacted denial and revocation letters began to appear in 2004. An early redacted denial letter was 
issued to a recreation center in which the Service found an inbred governance structure not likely to ensure 
public benefit; specifically, the IRS wrote: “Since all three members of your original board were related and 
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receiving compensation, we asked you to expand your board of directors by three to four non-related members 
of the community. [You added three new members.]” However, the IRS continued: “[a] full copy of your ap-
proved bylaws have not been received by the Service. The limited information provided indicates that the * * * 
may appoint and remove the directors. The * * * appear to be the three related directors.”95 

Incidentally, when faced with the prospect of a denial, why doesn’t the applicant simply withdraw the ap-
plication (this would not be a disclosable event)? Evidently, the denial letters are for groups that want judicial 
review, and the determination letter is the ticket to court. Alternatively, the IRS might back down and flag the 
file for examination after a period of operations.

With the continued issuance of denial and revocation letters, we have seen a flood of up to a dozen a week, 
adding up to hundreds a year.96 An adverse ruling generally falls into one (or more) of three categories: private 
benefit, “commerciality,” with, most recently, the return of the ground that the charity failed to conduct a chari-
table program “commensurate-in-scope” with its resources. The Service has denied exemption to nonprofits 
engaged in a variety of activities including adoption, insurance, financial services, religious publishing, confer-
ence centers, low-income housing, and retreats for caretakers—generally on the basis of their resemblance to 
similar for-profit businesses. Examples of recent determination letters with governance implications include 
the following, as summarized in the 2008 ACT report:

PLR 200736031 (Dec. 7, 2006) (noting that married couple were sole officers and directors, 
there was no conflict of interest policy and couple did not recuse themselves when causing 
organization to contract for management services with for-profit company of which husband 
was sole shareholder); PLR 200535029 (June 9, 2005) (“Finally, despite the expansion of your 
governing board from three (3) to five (5) members, and the enactment of a conflict of interest 
policy, we still have some concern that your actual operations will be controlled and directed 
by B and his daughter C. We acknowledge that there is no evidence of any inurement to the 
benefit of these individuals, but then there has been no financial activity on your part to 
date.[”]); PLR 200514021 (Jan. 13, 2005) (“There seems to be great likelihood of inurement 
to these individuals in that they all serve on the Board of Directors, and have a vote on 
compensation arrangements, leasing arrangements, and other financial matters that would 
affect the organization’s financial interests as well as their own. This situation gives rise to an 
inherent conflict of interests that would potentially, adversely impact the financial well being 
of the organization. Thus, you have failed to show that B, C, D and E, through their positions 
on the Board, would not benefit from inurement . . . . [”]); PLR 200510031 (Nov. 15, 2004) 
(“There is not even one outside, disinterested board member to speak for the community. We 
must conclude that you violate the second fundamental rule for exempt organizations, and 
operate for private, not public benefit.[”]) 97 

Unfortunately, the IRS website makes these exempt-organization determination letters available only as 
part of its general release of all determination letters.98 Given how many of these determination letters we now 
have, and how cumbersome the process is of reviewing them, the Service—or another institution, with either 
public or private funding—could usefully collect and sort these documents.99 The easiest way to find specific 
issues in these letters is to search a commercial electronic database, such as LEXIS or Westlaw.

Even when one can find a particular determination letter, the redactions100 are simple elisions. As with 
all private rulings and memoranda, the redactors make no effort to give a sense of the substance underlying 
the facts.101 Thus, we get such baffling indications as “$j” or “$ * * * ” rather than, say, orders of magnitude, 
percentages, or relationships that would give a sense of the materiality of the problem; one recent revocation 
letter dealing with a complex structure referred to all names, places, and banks accounts by an undifferentiated 
“XX.”102 

The steady stream of denial and revocation letters has allowed the Service informally to stake out positions 
on basic substantive issues such as whether a particular activity is eligible for exemption.103 For example, it is 
understood that the Service demands a minimum of three unrelated board members, although, because such 
a requirement does not appear in the statute or regulations, the Service cannot deny exemption on this basis 
alone. The 2008 ACT report comments: “We were not able to find guidance as to how the IRS takes governance 
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issues into account in the determination process, except in limited instances in the health care and low-income 
housing joint venture areas. We certainly appreciate that governance can bear on the operational test, among 
other issues. Our personal experience and research for this report suggest, however, that the IRS may require 
specific governance practices on an ad hoc and inconsistent basis.” The Report cites two illustrations: “[D]eter-
mination specialists may require organizations seeking exemption to have independent boards or at least some 
independent board members. Similarly, despite the fact that the Form 1023 specifically states that a conflict of 
interest policy is recommended but not required, our experience and interviews suggest that determination 
specialists often require adoption of such a policy, and occasionally require adoption of the sample form of 
policy included with the Form 1023 instructions.”104 Note, as the 2008 ACT report, adds: “There typically is no 
public record where taxpayers agree to make the changes required, strongly urged, or recommended by the 
IRS in the determination process and receive an exemption; or where an application is withdrawn.”105 

The ACT concludes that while “we have only anecdotal evidence regarding governance issues in the de-
termination process . . . [,] the ‘when’ and ‘what’ [seem] unclear and not uniformly applied. We are concerned 
about the IRS having this level of discretion in cajoling or requiring specific governance process, particularly 
in the determination phase, where there usually is no track record evidencing operational failures.”106 Now, six 
years on, the IRS should use this substantial database of published denial and revocation letters to develop for-
mal guidance. As with the revenue ruling on housing down-payment assistance organizations,107 and in light 
of congressional endorsement of the Service’s position on credit-counseling agencies,108 the sector is entitled 
to revenue rulings or even regulations setting forth the agency’s positions on organizational and operational 
issues, including nonprofit governance, that jeopardize exempt status. Such guidance would allow the Service 
to provide examples that show specific or relative dollar amounts and other facts masked by the redaction 
process.

3. Information Sharing: Disclosure from IRS to State Attorneys General

Amendments to Code section 6104 in the Pension Protection Act of 2006 (PPA) broadened the IRS’s author-
ity to provide certain information to state charity regulators, especially regarding exemption applications and 
denials.109 The PPA extends to those state charity officials the section 6103(a) obligation to protect the confiden-
tiality of the taxpayer information it receives. In March 2011, the Service proposed regulations under amended 
section 6104(c). The preamble emphasizes: “All disclosures authorized under section 6104(c) may be made 
only if the state receiving the information is following applicable disclosure, recordkeeping and safeguard 
procedures.”110 The National Association of State Charity Officials (NASCO) has commented, though, that in 
part because of the “cumbersome nature of the safeguard requirements and the resources needed to adhere 
to them,” just three states (California, Hawaii, and New York) have reached information-sharing agreements 
with the IRS.111 Indeed, NASCO asserted, the situation is now worse: “the PPA actually decreased disclosure of 
information to the states since the non-participating states no longer receive the pre-PPA notifications of final 
denials, revocations and notices of tax deficiencies.”

E. Congressional Oversight
In a class by itself, and generally beyond the scope of this essay, was the devotion by Senator Charles Grassley—
while he served as Chair and Ranking Member of the Senate Finance Committee—to publicizing abuses in 
the charitable sector. His most systematic effort began with a 2004 hearing and staff white paper on nonprofit 
governance,112 followed by Senator Grassley’s invitation to the Independent Sector to convene a blue-ribbon 
Panel on the Nonprofit Sector, which produced three influential reports.113 Senator Grassley also issued a series 
of “love letters” to specific nonprofit organizations inquiring about their practices. This latter group included 
the American Red Cross, American University, the Nature Conservancy, and the Smithsonian Institution.114 

Industry-wide inquiries, often joined by Finance Committee chair Max Baucus, asked extensive questions 
about nonprofit hospitals’ charity-care practices, higher educations’ endowment spending, and, most recently, 
a group of televangelists of the “Prosperity Gospel” bent. These investigations had greater legitimacy when 
they covered nonprofit subsectors (rather than individual nonprofits) and the oversight of the IRS’s perfor-
mance in administering the laws. Indeed, Senator Grassley deserves much of the credit for the extensive ex-
empt-organization reforms in the Pension Protection Act of 2006.115 However, the IRS, as part of the executive 
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branch, has the enforcement responsibility and expertise to prosecute individual cases; moreover, as described 
above, the IRS must function under confidentially constraints that Senator Grassley seemingly felt unencum-
bered by. Perhaps not surprisingly, the first sign of public resistance to providing the information “requested” 
came from some of the televangelists.116 

IV. Voluntary Disclosure by the Organization and Disclosure by Private 
Parties
A. Voluntary Disclosure by the Organization Itself
Charities often make disclosures to various constituencies without the compulsion of law. Prospective donors 
and grantmakers might condition funds on the production of satisfactory financial or other information. For 
example, before making grants to charities, many community foundations insist on being advised of such 
information as the names and relationships of board members and officers, the compensation of officers and 
relevant relationships, the identities of beneficiaries, audit data, and basic performance metrics. Government 
contracting rules, too, might demand reporting and audited financial statements. Beyond statutory require-
ments, the bylaws of membership organizations might require certain disclosures to the members. As dis-
cussed in Part II, charities have no excuse for refusing to provide basic information to members of the govern-
ing board, who should not be compelled to bring litigation to obtain that information on a timely basis.

While, as mentioned in Part III, the affairs of a nonprofit, non-governmental entity are private, and gener-
ally not subject to public disclosure, many of the reported troubles that have befallen charities in recent years 
could have been avoided had there been routine, timely and consistent public disclosure of basic informa-
tion. Some of this information is already available through the regulatory and tax filings described in above, 
but usually only much after the fact (even when timely filed) and in a form that can be difficult for laymen to 
parse. The Panel on the Nonprofit Sector’s Principles for Good Governance and Ethical Practices recommends: 
“A charitable organization should make information about its operations, including its governance, finances, 
programs, and activities, widely available to the public. Charitable organizations also should consider making 
information available on the methods they use to evaluate the outcomes of their work and sharing the results 
of those evaluations.”117 Charities should consider making clear in their bylaws or policies that transparency 
with the public is to be the norm, and deviations from that norm ought to require board consideration. The 
fact that transparency is the norm itself would deter many of the abuses made public.

For the benefit of the general public, nonprofits commonly post annual reports to their websites, but it is 
not so common to see Forms 990 and financial statements. For a laudable example of transparency, see the 
Ford Foundation’s site,118 which provides its articles of incorporation; bylaws; committee charters and mem-
bership; standards of independence; trustee code of ethics; staff code of conduct and ethics; procedures for 
approving affiliated grants; procedures for the receipt, retention and treatment of complaints regarding ac-
counting, internal accounting controls and auditing matters; and annual reports and financial statements.

In a crisis, whether as a matter of damage control or sincerely to get ahead of the story, nonprofits should 
make timely disclosure. Spinning is a problem, though. For example, prior to the 2008 settlement, the duel-
ing websites of the litigants over the Robertson gift to Princeton University to fund the Woodrow Wilson 
School represented an attempt to influence the court of public opinion.119 Other recent scandals include the 
Smithsonian Institution120 and the J. Paul Getty Foundation (discussed in Part IV.C).121 

B. Media
Spurred by the perceived fund raising abuses by charities in response to the attacks on September 11, 2001, 
mainstream as well as specialty media interest in nonprofit governance has exploded. For those trying to keep 
up, important resources include the Chronicle of Philanthropy’s daily posting of summaries (with links) of 
news stories published around the country,122 as well as such legal nonprofit blogs as Don Kramer’s Nonprofit 
Issues,123 a group of legal academics’ Nonprofit Law Prof Blog,124 and Jack Siegel’s CharityGovernance blog.125 

Reporters often dwell on “fraud and abuse” in the nonprofit sector.126 We run the risk, however, of over-
reaction to anecdotal information—since we don’t know the denominator, is the fact that we’re seeing more 
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stories an indication of increasing problems, or of increasing observation? In general, the increased availability 
of information on nonprofit operations increases the public expectation for more transparency.

C. Peer Regulators and Charity “Watchdogs”
Peer regulation in the nonprofit sector comes in two flavors—the third-party watchdogs and the trade as-
sociations. The watchdogs are donor-focused, and they typically provide assessments (sometimes using a star 
system or letter grades) regardless of whether the charity knows about the review or supplies information. 
However, the BBB Wise Giving Alliance—which assesses whether a given charity meets or does not meet its 
Standards for Charity Accountability—relies on information from the charity and states cases in which the 
organization failed to respond.127 

By contrast, membership in the trade associations is voluntary, with the organizational member submit-
ting both to the groups’ standards128 and to any disciplinary process for violation. Most groups are not as open 
as the Evangelical Council for Financial Accountability, which posts a chart of former members, indicating 
the reason—voluntary resignation or termination.129 For example, Brian Gallagher, head of the United Way 
of America, said at the July 22, 2004 Senate Finance Committee roundtable that the UWA has decertified 30 
UW’s around the country in the previous two years. This information should have been more widely known—
I couldn’t even find it on the UWA’s website. Peer organizations generally seem loathe to publicly discipline 
noncompliant members. While still an anomaly, compare the Council on Foundation’s brief suspension of the 
J. Paul Getty Trust’s membership, ending when the Trust adopted “reforms including new training and evalu-
ation tools for board members, strengthened conflict-of-interest provisions, increased board oversight of real 
estate deals, and increased transparency of staff compensation and performance reviews.”130 

Finally, there is the behavior of nonprofit groups speaking out—or, more likely not—about specific mis-
behaving organizations or unacceptable practices as they occur. Isn’t protection of the sector’s reputation a 
duty of nonprofits themselves? The Independent Sector’s Panel on the Nonprofit Sector energetic response to 
Senator Grassley’s 2004 staff white paper culminated in a report containing 33 principles of self-regulation.131 

Some members of the working group, however, were disappointed that the principles are precatory only, and 
that the Nonprofit Panel could not achieve consensus around adopting a mechanism for certification and dis-
cipline. Deciding how to bell the cat is never easy.

Conclusion
The Internal Revenue Service does not have the resources to verify all tax exemptions on a routine basis. 
Rather, the IRS conducts a relatively small number of examinations (including targeted correspondence au-
dits) of specific charities, either as part of a system of examining Forms 990 or pursuant to a particular compli-
ance initiative (such as on political campaign activity, hospitals, and institutions of higher education).132 

In 2009, the IRS’s Exempt Organizations Division released a Governance Check Sheet133 and a Governance 
Project Guide Sheet134 for Completing the Project Check Sheet to be used by agents in examining Code section 
501(c)(3) exempt organizations. The public can access these guidelines from a new webpage that explains: “A 
check sheet will be used by IRS’ Exempt Organizations Examination agents to capture data about governance 
practices and the related internal controls of organizations being examined. The data will be included in a 
long-term study to gain a better understanding of the intersection between governance practices and tax com-
pliance.”135 The webpage links to the Check Sheet and Guide Sheet and to other governance materials on the 
website,136 notably an article entitled “Governance of Charitable Organizations and Related Topics”137 included 
in the Life Cycle on-line educational tool for charities.

The IRS’s recent focus on exempt-organization governance has attracted thoughtful commentary on both 
sides of the issue. Thomas Silk supports this endeavor of the IRS: 

It is not far-fetched to imagine a national scandal featuring a prominent charity in violation 
of standards of charitable governance but incorporated in a state with inadequate charitable 
enforcement. In the congressional hearings that might follow, the IRS would surely be in a far 
more defensible position if it had already gone forward to educate the charitable sector about 
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the importance of good governance practices. Later legislation introduced by a supportive 
Congress may easily resolve any jurisdictional ambiguities about governance of charitable 
organizations and enforcement.138 

On the other hand, Bonnie Brier (lead author of the 2008 ACT report quoted above) recently expressed 
skepticism that the described governance practices actually lead to good governance, and worries that chari-
ties will adopt them just to satisfy the IRS regardless of whether they are appropriate for the organization.139 
Marcus Owens, former top exempt organization official at the IRS, questions the IRS’s authority to include 
governance questions on the Form 990. Senator Grassley responded to such objections by proposing legisla-
tion to provide statutory authority for the IRS to assert an interest in charity governance as an indicator of 
compliance with the federal tax-exemption regime.

I generally disagree with those critical of a role for the IRS in charity governance, at least to the extent 
these criticisms apply to the governance questions on the redesigned Form 990. Indeed, as described above, I 
submitted comments to the IRS on the 2007 draft of the redesigned Form 990, proposing for inclusion a series 
of questions on organizational structure and governance practices140—many of which were added in the final 
version. At that time, I had in mind the usefulness of the Form 990 to the governing board itself and to state 
regulators, to donors, to the media, and, yes, to researchers, even aside from what uses the IRS might make of 
the data. While recognizing the values of privacy discussed above, on balance I believe, these interests do not 
outweigh the benefits from transparency of the organization’s governance structure to these outside constitu-
encies. If a particular “best” practice is inappropriate in a particular case, the charity can and should provide 
an explanation on the Form 990. Thoughtful additional disclosure is an opportunity for the organization to 
demonstrate—if it can—how its structure and policies appropriately safeguard charitable assets.
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www.fordfoundation.org/about/annualreports, and its latest financial statement is available at 
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Marion R. Fremont-Smith, Pillaging of Charitable Assets: Embezzlement and Fraud, 46 Exempt Org. Tax 
Rev. 333 (Dec. 2004).

127 See the Implementation Guide available at www.give.org. As explained in the preface to the Standards: 
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full disclosure to donors and potential donors at the time of solicitation and thereafter. However, where 
indicated, the standards recommend ethical practices beyond the act of disclosure in order to ensure 
public confidence and encourage giving. As voluntary standards, they also go beyond the requirements 
of local, state and federal laws and regulations.” Note that I have served on the board of the BBB Wise 
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10 (May 2006), available at www.cof.org/Council/newsletter.cfm?ItemNumber=4285&navItemNumb
er=2499. Note that the press release is no longer posted on the Council’s website!

131 Panel on the Nonprofit Sector, supra note 117.
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Appendix
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