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CHANGES IN 2010 FOR FORM 944 FILERS 

BY WANDA VALENTINE, FSLG SENIOR ANALYST 
 
 
Form 944, Employer’s ANNUAL Federal Tax Return, was designed to reduce 
burden on small employers by allowing them to file one employment tax return to 
report their employment tax liability for an entire taxable year, instead of four 
quarterly tax returns (Form 941, Employer’s QUARTERLY Federal Tax Return). 
The IRS has recently released Revenue Procedure 2009-51, creating greater 
flexibility for these employers beginning in 2010. 
 
 
Form 944 Eligibility Requirements 
  
Employers who have an estimated employment tax liability of $1,000 or less for 
the entire calendar year are generally eligible to file Form 944.  However, 
employers required to file Form 943, Employer’s Annual Federal Tax Return for 
Agricultural Employees, or employers required to file Schedule H (Form 1040), 
Household Employment Taxes are not eligible to file Form 944.  In prior years 
employers who met the requirements to file Form 944 were notified by mail that 
filing that form was mandatory. However, beginning with tax year 2010, no 
employer will be required to file Form 944 and new procedures will be in place.     
 
 
New Notification and Opt-In Procedures in 2010 
 
Beginning in 2010, eligible employers who qualify can elect to file Form 944 or 
continue to file Form 941.  Eligible employers who wish to file Form 944 must 
make the request by calling the IRS on or before April 1st of the current tax year 
(April 1, 2010 for returns for tax year 2010). The IRS will respond with formal 
notification of the new Form 944 filing requirement. Employers can also make the 
request to file Form 944 in writing; written correspondence must be postmarked 
on or before March 15th of the current tax year (March 15, 2010 for returns for tax 
year 2010).  But see New Employers, below.   
 
 
New Opt-Out Procedures for Current 944 Filers 
 
Under the prior rules for tax years 2006 through 2009, employers who qualified to 
file Form 944 could only opt out (i.e., request to file Forms 941 instead) if they 
estimated that their employment tax liability would exceed the $1,000 threshold 
or if they wanted to e-file quarterly Forms 941 instead.  Beginning in tax year 
2010, employers will be able to opt out of filing Form 944 for any reason if they 
follow the procedures set out in Revenue Procedure 2009-51. 
 

http://www.irs.gov/pub/irs-drop/rp-09-51.pdf


Beginning January 1, 2010, employers who had been required to file Form 944 
who want to file Forms 941 instead must notify the IRS they are electing to file 
quarterly Forms 941 and opting out of filing Form 944.  To request to file Forms 
941 instead of Form 944 for 2010, employers must call the IRS on or before April 
1st of the current tax year (e.g., April 1, 2010 for returns for tax year 2010) or 
send a written request postmarked on or before March 15th of the current tax 
year.  But see New Employers, below. 
 
 
New Employers 
 
New employers that recently received an employer identification number (or had 
an employer identification number but were not previously required to file Forms 
941 or Form 944) may call to request to opt in or out of filing Form 944 for the 
current tax year. These employers must call the IRS on or before the first day of 
the month that their first required Form 941 for the current tax year is due to 
establish a Form 944 filing requirement.  For example, if their first return is due 
July 30th, they must call on or before July 1st (e.g., for returns for tax year 2010, 
call made on or before April 1, 2010, July 1, 2010, October 1, 2010, or January 1, 
2011).  Employers who want make a written request to opt in or out of filing Form 
944 for the current tax year must have their written correspondence postmarked 
on or before the 15th day of the month before their first required Form 941 for the 
current tax year is due (e.g., for returns for tax year 2010, correspondence 
postmarked on or before March 15, 2010, June 15, 2010, September 15, 2010, 
or December 15, 2010).   
 
 
Contact Phone Numbers and Mailing Addresses 
 
Employers can call the IRS to request to opt in or out of filing Form 944 by using 
the following phone numbers: 
 
(a) Employers in the United States, including Puerto Rico and the U.S. Virgin 
Islands, can call 1-800-829-4933.  TTY/TDD users can call 1-800-829-4059. 
 
(b) Employers in Guam, American Samoa, the Commonwealth of the Northern 
Mariana Islands, and international callers can call 215-516-2000.   
 
Employers can write the IRS using one of the two following mailing addresses:   
 

Department of Treasury 
Internal Revenue Service 
Ogden, Utah 84201-0038 
 
or  
 



Department of Treasury 
Internal Revenue Service 
Cincinnati, Ohio 45999-0038.   

 
More information 
 
Refer to Revenue Procedure 2009-51 for more information on new procedures.  
You can also find more information on Form 944 and Instructions for Form 944 at 
www.irs.gov. 
  
.   
 
 

SPECIAL ASSESSMENTS AND REAL ESTATE TAXES 
BY STEWART ROULEAU, FSLG SENIOR ANALYST 

 
Real estate taxes are the main source of revenue for most local governments. 
The annual statements to property owners, indicating the amount of real estate 
taxes paid, therefore, contain crucial information for the governments and 
residents alike. Often these statements include listings of other charges, fees, or 
assessments. Treasurers, comptrollers, and tax assessors for local government 
should understand the differences between deductible and nondeductible items 
and issue statements that clearly distinguish between them. 
 
Under IRC section 164, property taxes are deductible from gross income on the 
federal tax return. To constitute a property tax, a charge must be: 
 

• Based on the value of the property, 
• Made uniformly on property throughout the community, and 
• Used for general community purposes (i.e., public schools) 

 
Deductible property taxes do not include local or special assessments. Special 
assessments include charges imposed by government that tend to increase the 
value of the property, or are dedicated to the improvement of that property. 
These include assessments for streets, sidewalks, water mains, sewer lines, 
public parking facilities, and similar improvements. If a special assessment has 
been made in such a manner as to constitute a tax, and not a fee, and therefore 
would be deductible except that it has been assessed against local benefits of a 
kind that tend to increase the value of the property assessed, the amount of the 
assessment allocable to interest, maintenance and repair charges may still be 
deductible if the taxpayer can properly show the allocation of the assessment 
between the deductible and nondeductible portions. There must be a clear 
delineation or allocation of the items with proper reference to interest and 
maintenance and repair items.  If the taxpayer received no itemized statement 
with a clear allocation to interest and maintenance and repair items, the taxpayer 
has no basis for claiming a deduction.   If the allocation cannot be made, no part 

http://www.irs.gov/pub/irs-drop/rp-09-51.pdf
http://www.irs.gov/


of the assessment is deductible. Governmental entities should ensure that 
property tax statements issued to report real estate information amounts for 
special assessments and user fees are reported correctly to help reduce 
reporting errors by property owners on their individual returns. 
 
Example:  The proceeds of a city bond are used to pay for sewers and  
sidewalks, in a new subdivision. Each year the city assesses a front foot benefit 
charge against the property benefited by these improvements in order to pay the 
principal and interest on the bond. This amount is billed to the homeowner on his 
real estate bill. The bill clearly shows the portion of the tax that is allocated to the 
interest on the bonds. In order to deduct the amounts allocable to the interest  as 
real estate taxes, the taxpayer must prove the allocation of the assessment 
between interest and nondeductible purposes. The amounts to pay principal are 
not deductible as real estate taxes because they are special assessments that 
benefit the property against which they are assessed. 
 
Amounts that represent service charges or user fees, that reflect a fixed charge 
for a specific service and are not based on the value of the property, are not real 
estate taxes and should be identified separately on the tax statement to 
distinguish them from deductible real estate taxes. 
 
Example:  A county imposes a user fee of $100 solid waste disposal, which is 
billed with the annual tax on assessed value of $2500. Regardless of whether the 
amounts are stated separately, the $100 is not deductible as real estate taxes on 
Form 1040.   
 
Fees and local benefit assessments reported on property tax statements that are 
not clearly identified can create problems for taxpayers who overstate their 
deductions, and represent a potential revenue loss to governments at all levels. 
FSLG encourages governmental units to make statements as accurate as 
possible, clearly identifying all amounts included.  
 
 

FOREIGN INCOME EXCLUSION FOR INDIVIDUALS PROVIDING 
PERSONAL SERVICES TO A FEDERAL AGENCY                                      

BY KEVIN MACKESEY, FSLG SPECIALIST (FEDERAL GROUP) 
 
It is important for agencies of the United States to properly establish whether a 
U.S. citizen or a resident alien of the United States who is providing personal 
services overseas is a common-law employee.  Incorrect classification can result 
in improper claims by the individual for the foreign earned income exclusion, the 
foreign housing exclusion, and the foreign housing deduction. 



Under IRC section 911(a)(1), a qualified individual may elect to exclude from 
gross income a certain amount of foreign earned income, subject to certain 
limitations.  Under section 911(b)(1)(B), foreign earned income does not include 
amounts paid by the United States or its agencies to its employees or agencies. 
Under section 911(a)(2), a qualified individual may elect to exclude from gross 
income the housing cost amount, subject to certain limitations. Under section 
911(c)(4), a qualified individual may deduct the housing cost amount to the 
extent the housing cost amount is not attributable to employer provided amounts, 
subject to certain limitations.   
Federal Acquisition Regulation (FAR) section 2.101 states that a “personal 
services contract” means a contract that, by its express terms or as administered, 
makes the contractor personnel appear to be, in effect, Government employees. 
In determining whether a services contract is personal or nonpersonal, FAR 
section 37.104(c)(2) provides that, “each contract arrangement must be judged in 
the light of its own facts and circumstances, the key question always being: Will 
the Government exercise relatively continuous supervision and control over the 
contractor personnel performing the contract.” 
A person is an employee if the relationship between that person and the person 
for whom he or she performs services is the common-law relationship between 
employer and employee. This relationship exists when the person for whom 
services are performed has the right to control and direct the individual who 
performs the services, not only as to the result to be accomplished but also as to 
how the result is accomplished.  An employee is subject to the will and the 
control of the employer concerning not only what is to be done but how it is to be 
done (Treas. Reg 31.3401(c)-1(a) and (b); 31.3121(d)-1(c); 31.3306(i)-1(a) and 
(b)). All the facts and circumstances of each case are considered, and no single 
factor is dispositive. For more information on determining whether a worker is an 
employee, see Publication 15-A. 
While there are substantial similarities between the criteria used to determine 
whether a worker is providing personal services rather than non-personal 
services under federal government contract law, and the common-law factors 
used by the IRS to determine whether a worker is an employee or an 
independent contractor, the factors are not identical. The FAR is silent as to 
whether or not workers under personal services contracts with an agency are 
employees for federal tax purposes. A federal agency must consider the IRS 
common-law tests in determining whether a personal services contractor is an 
employee or an independent contractor. 
After considering the common law tests, if the federal agency determines the 
worker is an employee, it must treat the worker for federal tax purposes as an 
employee and the individual’s pay from the U.S. government does not qualify for 
exclusion or deduction.  
If you have questions about whether the person providing personal services is an 
employee or an independent contractor, see Publication 15-A, Employer's 
Supplemental Tax Guide. 

http://www.irs.gov/puib/irs-pdf/p15a.pdf
http://www.irs.gov/pub/irs-pdf/p15a.pdf


 
 
 
SOCIAL SECURITY AND MEDICARE TAXES AND SECTION 218 

RETROACTIVE PAYMENTS 
BY WANDA VALENTINE, FSLG SENIOR ANALYST 

 
State and local governments that have established Section 218 agreements with 
the Social Security Administration (SSA) can agree to modify these agreements 
to establish coverage for past years. These modifications can be effective 
retroactively, going back as much as five years. In most cases, this will require a 
government entity to make retroactive payments to the IRS for back employment 
taxes. 
 
In the past, government entities paid these employment taxes using the Form 
941c, which is now obsolete. A new process has been developed to facilitate 
these back payments and prevent erroneous refunds. In cases where the section 
218 modification agreement covers only years for which the statute of limitations 
on assessment remains open, a government entity should use Form 941-X, 
Adjusted Employer’s Quarterly Federal Tax Return or Claim for Refund, to 
amend the quarterly employment tax returns and pay the back employment 
taxes. If the modification covers years where the IRS statute is barred or closed, 
the government entity will need to initiate a closing agreement with IRS for those 
barred statute years. 
 
Under section 218(c)(4) of the Social Security Act, an entity covered by a section 
218 Agreement and the Social Security Administration can agree to modify the 
section 218 Agreement. Section 218(e) specifies that coverage may cover a 
retroactive period of not more than five calendar years. If the government entity 
executes this agreement, the entity is expected to pay the additional social 
security and/or Medicare taxes associated with the retroactive coverage. 
 
IRS Statutes of Limitations 
  
Under section 6501(a) and 6501(b)(2) of the Internal Revenue Code, the statute 
of limitations for assessment of social security and Medicare taxes is three years 
from the date the returns are deemed filed. When returns are timely filed, the 
statute runs from April 15th of the year following the calendar year for which the 
employment tax returns are due and filed.  For example, in tax year 2006, a 4th 
quarter Form 941 return that is timely filed by the due date of January 31, 2007, 
has a statute that runs until April 15th, 2010. 
 
If a government entity seeks to implement a retroactive modification to a section 
218 agreement covering a five-year period, the earliest two years will generally 
be barred from assessment. To allow payments on the full five-year retroactive 
period (including the barred statute years), the government entity will be allowed 



to enter into a closing agreement with IRS under which it waives the statute of 
limitations for assessment and agrees to pay the full amount of tax due at the 
time  the closing agreement is executed. 
   
The office of Federal, State and Local Governments will coordinate the closing 
agreement process for these types of payments and can be contacted in writing 
at the following address: 
 

IRS 
SE:T:GE:FSL 

Att: FSLG Closing Agreement Coordinator 
1111 Constitution Ave. 

Washington, D.C. 20224 
 

More information about Section 218 Agreements may be found in IRS 
Publication 963, Federal-State Reference Guide. 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.irs.gov/pub/irs-tege/p963_1109.pdf


DIRECTORY OF FSLG SPECIALISTS 
 

  State   Specialist   Telephone Number Ext. 
 
Alabama  Deishun Garmon-Robinson (251) 341-5921 

John Givens   (251) 341-5993 
    
Alaska   Gary Petersen   (775) 325-9282 
 
Arkansas   Jan Germany   (501) 396-5816 
 
Arizona  Robert Reinard  (602) 636-9659 

Kim Savage   (928) 214-3309 
Wayne Woods   (602) 636-9124 

 
California  Ronald Coleman  (702) 868-5210 

Jay Gonzales   (619) 744-7160  
Alice Huang   (626) 312-5019 x4008 
Thomas Mansell  (707) 535-3830 
Lilian Masters   (831) 426-0302 
Nimfa Pegram   (619) 615-3984 
Leslie VanBuren Bonner (408) 817-6356 

 
Colorado  Steven McDonald  (720) 956-4256 

Chuck Sandoval  (303) 603-4537 
 
Connecticut  Janice Hinds   (860) 756-4656 

Mary Rogers   (315) 233-7303 
 
Delaware  Hilton Finney   (215) 861-3732 
   Veronica Bell-Green  (215) 861-1562 
   Ann Harrison   (410) 962-9238 
 
District of Columbia Christina Chang  (703) 462-5971 
   Ann Harrison   (410) 962-9238 
 
Florida   Sheree Cunningham  (727) 568-2505   
   Fernando Echevarria  (954) 423-7406 
    
Georgia  Angie Sanderlin  (404) 338-8218 
 
Hawaii   Clark Fletcher   (425) 489-4042 
 
Idaho   Chris Casteel   (208) 387-2829 233 
 
Illinois   Ted Knapp   (618) 242-7730 
   Joyce Reinsma  (312) 566-3879 
   Richard Reuscher  (618) 242-0819 
   Paula Graham   (618) 242-5603 
    



Indiana  Beverly Elsner   (812) 378-1254 
   Raelane Hoff   (812) 231-6502  
 
Iowa   David Prebeck   (515) 573-4120 
 
Kansas  Gary Decker   (316) 352-7475 
   Allison Jones   (316) 352-7443 
 
Kentucky   Talaka Whitlock  (502) 420-1586 
   Crystal Fitzgerald  (502) 420-1597 
 
Louisiana  Claire Bullock   (318) 683-6311   
   Lynette Thibodaux  (504) 558-3144 
 
Maine   John Hart   (978) 474-9590 
 
Maryland  Ann Harrison   (410)962-9238 
 
Massachusetts John Hart              (978) 474-9590 
   Mary Rogers   (315) 233-7303 
 
Michigan  Lori Hill   (906) 228-7831 
 
Minnesota  Steve Bruzda   (651) 312-7722 

Pat Wesley   (218) 720-5305 225 
 
Mississippi  John Givens   (251) 341-5993 
    
Missouri  Sharon Boone   (417) 841-4535 

Joe Burke   (636) 255-1278 
   Dena Jones   (816) 966-2346 
 
Montana  Dwayne Jacobs  (307) 672-7425  33 
 
Nebraska  Thomas Goman  (402) 233-7368 
 
Nevada  Gary Petersen   (775) 325-9282 
 
New Hampshire John Hart              (978) 474-9590 
 
New Jersey  Pat Regetz   (908) 301-2119 
 
New Mexico  Carl Chavez   (505) 837-5610 

Toni Holcomb   (505) 527-6900 232 
    
New York  Dave Coulon   (315) 233-7305 
   Dianne Morse   (716) 686-4863 
   Jean Redman   (607) 734-1063 108 
   Fran Reina   (315) 793-2932 
   Granville Shannon  (212) 719-6537 
 



North Carolina  Jammie Owens  (336) 378-2961 
   Catherine Wides  (919) 402-0918 
 
North Dakota   Rhonda Kingsley  (701) 239-5400 261 

Al Klaman   (701) 227-0133 
 
Ohio   Trudee Billo   (419) 522-2359 
   John Darr   (419) 526-2886 
   Wendy Speelman  (419) 526-2607 
 
Oklahoma  Brenda Hollingsworth  (405) 297-4959 

Pat O’Neil   (405) 297-4895 
 
Oregon  Clark Fletcher   (425) 489-4042 
       
Pennsylvania  Hilton Finney   (215) 861-3732 
   Veronica Bell-Green  (215) 861-1562 
 
Rhode Island  Mary Rogers   (315) 233-7303 
 
South Carolina Clifford Brown   (803) 253-3523 
 
South Dakota  Rhonda Kingsley  (701) 239-5400 261 
        
Tennessee  Talaka Whitlock  (502) 420-1586 
   Wally Reimold   (615) 250-6051 
 
Texas   Robert Jackson  (281) 721-7993 
   Steve O’Brien   (512) 464-3129 
   Michelle Pringle  (214) 413-5448 
   Donna Richard  (512) 499-5033 
 
Utah   Gary Petersen   (775) 325-9282 
 
Vermont  Fran Reina   (315) 793-2932 
 
Virginia  Christina Chang  (703) 462-5971 
    
Washington  Clark Fletcher   (425) 489-4042 
 
 
West Virginia  Patsy Kerns   (304)561-3010 
 
Wisconsin  David Rasmussen  (262) 513-3424 
   Ruthann Watts  (262) 513-3520 
 
Wyoming  Dwayne Jacobs  (307) 672-7425 33 
 


