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EP Examinations received the following questions from participants who attended the EP Phone 

Forum held on May 6, 2014, “Plan Terminations – What You Need to Know Before You 

Terminate That Plan”. Special Review is offering the following responses to these questions in 

the order presented. 

 

Question 1:  Does a partial termination have different process requirements and consequences 

for 401(a) money purchase plans and 403(b) plans? 

 

Answer to Question 1:  A partial termination of a qualified defined contribution money 

purchase plan triggers the full vesting of all accrued benefits. However, a fundamental difference 

between 403(b) plans and other types of defined contribution plans is that 403(b) plans include 

investments in individual annuities and other individual contracts to which the employee's 

employer is not necessarily a party. Thus, the individual 403(b) plan participant would be fully 

vested in his account.   

 

Rev Rul. 2011-7, although focused on full terminations, provides information which can be 

inferred to a partial termination. See further explanations below. Note that Situation 4 of this 

ruling refers to a situation where the 403(b) plan sponsor also sponsors a money purchase plan. 

Revenue Ruling 89-87 Wasting Trusts: Terminating Plan provides information for termination of 

a qualified plan. 

 

Rev. Rul. 2011-7 describes four scenarios related to the full termination of a 403(b) plan.  

Situation 1 involves a non-ERISA plan invested entirely in individual annuity contracts. 

Situation 2 describes a non-ERISA plan invested partly in individual annuity contracts and partly 

in a group annuity contract. Situation 3 involves a non-ERISA plan that is also invested partly in 

custodial accounts under IRC §403(b)(7) in addition to annuity contracts. Situation 4 discusses 

an ERISA-covered plan that is subject to the qualified joint and survivor annuity rules (QJSA) 

under ERISA §205 because the plan is a money purchase plan. 

 

A money purchase plan is subject to the QJSA, (ie. qualified joint and survivor annuity 

requirements). A 403(b) plan’s may or may not be subject to QJSA requirements. In Situation 4 

described in the ruling, the money purchase plan  would be subject to the consent requirements 

dictated under ERISA §204 and IRC §411(a)(11).  

 

Treas. Reg. §1.411(a)-11(e), immediately below provides for exceptions that will enable a 

terminated plan to complete distribution without a participant’s consent as described below. 

 

Treas. Reg §1.411(a)-11(e)(1) provides special rules for  plan termination. The requirements of 

this section apply before, on and after a plan termination. If a defined contribution plan 

terminates and the plan does not offer an annuity option (purchased from a commercial 

provider), then the plan may distribute a participant's accrued benefit without the participant's 

consent. The preceding sentence does not apply if the employer, or any entity within the same 

controlled group as the employer, maintains another defined contribution plan, other than an 

employee stock ownership plan (as defined in IRC §4975(e)(7). In such a case, the participant's 

accrued benefit may be transferred without the participant's consent to the other plan if the 

participant does not consent to an immediate distribution from the terminating plan. See IRC 
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§411(d)(6) and the regulations thereunder for other rules applicable to transferee plans and plan 

terminations. In Rev. Rul. 2011-7, the IRS cites Rev. Rul. 89-87 as applicable to the 

determination of whether accumulated benefits under a terminated 403(b) plan are distributed “as 

soon as administratively practicable” after the termination of the plan. Thus, full distribution of 

benefits in accordance with the guidelines set forth in Rev. Rul. 2011-7 is generally required 

within one year from the plan termination date. 

 

A partial termination, as described in IRC §411(d)(3), immediately below, is not a distribution 

event under a pension plan, even though it results in immediate vesting for the affected 

participants. IRC §411(d)(3) requires 100% vesting when there is a complete discontinuance of 

contributions to a profit sharing plan or stock bonus plan, as if the plan were terminating. 

 

IRC §411(d)(3) provides a special rule for termination or partial termination and discontinuance 

of contributions.  Notwithstanding the provisions of subsection (a), a trust shall not constitute a 

qualified trust under IRC §401(a) unless the plan of which such trust is a part provides that: 

(A) upon its termination or partial termination, or  

(B) in the case of a plan to which section 412 does not apply, upon complete discontinuance of 

contributions under the plan, the rights of all affected employees to benefits accrued to the date 

of such termination, partial termination, or discontinuance, to the extent funded as of such date, 

or the amounts credited to the employees' accounts, are nonforfeitable. This paragraph shall not 

apply to benefits or contributions which, under provisions of the plan adopted pursuant to 

regulations prescribed by the Secretary to preclude the discrimination prohibited by section 

401(a)(4), may not be used for designated employees in the event of early termination of the 

plan. For purposes of this paragraph, in the case of the complete discontinuance of contributions 

under a profit-sharing or stock bonus plan, such plan shall be treated as having terminated on the 

day on which the plan administrator notifies the Secretary (in accordance with regulations) of the 

discontinuance. 

 

Also, refer to IRC §411(d)(6), Treas. Reg. §1.411(d)-(2), Treas. Reg §1.403(b)-3(a)(2) and IRC 

§403(b)(1)(C). 

 

Question 2:  Can you also speak in the forum to the issue of rescinding a plan termination, for 

DB and/or DC plans. 
 

Answer to Question 2:  We are not aware of any specific provision which would prohibit a plan 

sponsor from rescinding a plan termination. However, if participants became fully vested as a 

result of the termination, it would appear that they would retain their right and ultimately  be 

entitled to receive their full accrued benefit or account balance. There would be logistical issues 

if the plan as a result of its termination has already distributed assets to participants. However, an 

employer can re-establish a new plan. 

 

ERISA §4047 permits the PBGC to restore a previously terminated plan. The plan sponsor will 

be responsible for restoring accrued benefits to plan participants, payment of PBGC premiums 

from the plan’s termination date to its restoration date, repayment of PBGC guaranteed benefits 

and satisfaction of minimum funding standards from the plan’s termination date to its restoration 

date. Refer to PBGC Reg. §§ 4047.1 to 4047.5. 

https://web2.westlaw.com/find/default.wl?mt=281&db=1000546&docname=26USCAS412&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1882095&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=00B87A93&rs=WLW14.04
https://web2.westlaw.com/find/default.wl?mt=281&db=1000546&docname=26USCAS401&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1882095&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=00B87A93&referenceposition=SP%3bd40e000072291&rs=WLW14.04
https://web2.westlaw.com/find/default.wl?mt=281&db=1000546&docname=26USCAS401&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1882095&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=00B87A93&referenceposition=SP%3bd40e000072291&rs=WLW14.04
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Question 3:  I’d appreciate an overall review of the timing of events in a plan 

termination…when to issue notice to participants, determination for setting a plan‘s effective 

termination date, timing of payouts, etc…..especially as it may relate to termination of a sole 

proprietors plan since their Schedule C for compensation purposes typically isn’t know until 

after plan yearend. 

 

Answer to Question 3:  We recommend that you review the following guidance provided by the 

Internal Revenue Service, U.S. Department of Labor and the Pension Benefit Guaranty 

Corporation.  

 

Internal Revenue Manual - 7.12.1 Plan Terminations 

 

Reporting & Disclosure Guide for Employee Benefit Plans 

 

In terminating a plan the following are essential requirements: The corporation’s board of 

directors or the general partners or other business owners of unincorporated entities should adopt 

a formal resolution terminating the plan. The employer sponsor of a defined benefit plan must 

provide employees with an advanced notice of a reduction in benefit accruals. EGTRRA §659, 

requires this notice to be given “within a reasonable time before the effective date of the plan 

amendment” Also see Treasury Regulations §54.4980F–1 regarding notice requirements for 

certain pension plan amendments significantly reducing the rate of future benefit accrual. If the 

employer is terminating a defined contribution plan there are no specific advance notice 

requirements, however, the employees should be notified  of a terminating plan. There are 

notices associated with the suspension or reduction of benefits under IRC §401(k)(12)(e) and 

IRC §401(m)(13) (e).  Also see Treas. Regs. §1.401(k)-3(g). 

 

Internal Revenue Bulletin - December 21, 2009 - T.D. 9472 

 

See the Procedural Requirements Checklist of Form 5310, Application for Determination Upon 

Termination, to ensure that your package is complete before submitting a Form 5310 to the 

Service. Plan sponsors or administrators of pension, profit-sharing, or other deferred 

compensation plans use Form 5310 to  request an IRS  determination on the plan's qualification 

status at the time of  its  termination. Please note that the information included in the form’s 

instructions is informative, even for employers who do not file a determination letter application 

upon termination.  

 

Question 4:  Suggested question for this seminar: Company A buys all stock of Company B. 

Both have 401(k) plans, let's say Plan A and Plan B, respectively. After the deal closes, 

Company B lays-off all its employees and, unaware of the successor plan rule, terminates its 

401(k) plan (Plan B) and distributes all the assets. Now what? Would the plan-termination 

distributions be overpayments and eligible for correction as such through VCP? If so, then would 

where do the participants repay their overpayments? Plan B and its trust are gone, so do 

participants repay directly to Plan A? How would Plan A document the receipt of these 

overpayments? Would there be a "merger" of Plan B to Plan A even though Plan B already 

terminated and its trust liquidated? Or would Plan A just set up an account for repayments and 

amend Plan A if necessary to preserve any features from Plan B required by 411(d)(6). Given the 

http://www.irs.gov/irm/part7/irm_07-012-001.html
http://www.dol.gov/ebsa/pdf/rdguide.pdf
http://www.irs.gov/irb/2009-51_IRB/ar07.html
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prevalence of 401(k) plans and the unfortunate economic times of the last few years, I can 

envision something like this happening, particularly with a small or medium-sized company like 

Company B being just big enough to have its own 401(k) plan but not big enough to realize the 

successor plan rule applicable. 

 

Answer to Question 4:  This question indicated that the entire target’s employees were laid off.  

In such case, it would appear that Company B terminated its plan and the employees would be 

treated as separated from service and be entitled to receive their 401(k) account balances, which 

could be distributed as an eligible IRA rollover, a transfer to another qualified plan, if permitted 

under the terms of the recipient plan document, or be received as a distribution.   

 

From a practical standpoint it would seem viable to treat Plan B as terminated and Plan A as the 

surviving plan. The terminated plan would conduct a separate ADP test up to the acquisition 

date. In a merged plan there could be issues with ADP testing, (e.g. prior year or current year 

testing). We agree with your conclusions that this approach may be contrary to the view that a 

merger is normally treated as a continuation of the two prior plans. 

 

In a stock sale, an employee is treated as not having a severance of employment, even if the new 

employer is not maintaining the prior employer’s plan, because the employer is not changing 

(only the ownership of the employer is changing). The employee would receive credit for years 

of service with the prior employer. IRC §414(a)(2) authorizes the Treasury to issue regulations to 

require the crediting of service with a prior employer where the current employer is not  

maintaining the predecessor's plan.  

 

An IRS Determination Letter or Private Letter Ruling may be advisable. 
 

Question 5A:  I have a few specific questions regarding the termination of individual 401(k) 

plans - plans whose only participants are a Self-Employed individual, or that individual & 

spouse: 

 

What specific documentation is required - is it different from terminating a large 401(k) plan 

with many participants? 

 

Answer to Question 5A:  A qualified plan’s procedural termination requirements are not 

affected by the number of participants. The employer would be required to adopt amendments 

terminating the plan, provide a notice of termination to plan participants and continue to file a 

Form 5500 until all of the plan’s assets were distributed to participants. 

 

A Model DOL Notice can be found at the following hyperlink:  http://www.dol.gov/ebsa/AppC-

ModelNotice-AbPlan.doc 

 

Question 5B:  If the SE taxpayer wishes to adopt a SEP to replace the individual 401(k) plan, 

does the fact of adopting the SEP (e.g. via Form 5303-SEP) terminate the 401(k) plan? 

 

Answer to Question 5B:  No, a SEP is a separate arrangement with its own written document. 

The adoption of a SEP does not automatically terminate the 401(k) plan. However, the 

employer’s contributions to the SEP are included in the employee’s annual additions limits under 

http://www.dol.gov/ebsa/AppC-ModelNotice-AbPlan.doc
http://www.dol.gov/ebsa/AppC-ModelNotice-AbPlan.doc
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IRC section 415. Thus, the employer should verify the contributions provided to the employee 

through other qualified plans. An employer who adopts a SEP under the auspices of a Form 

5305-SEP cannot maintain another qualified plan. However, the employer can maintain both a 

SEP and other qualified plan if it adopts an IRS pre-approved SEP plan.  

 

Question 5C:  What should the execution dates be for any such documents, and do any pending 

contributions affect that date?  E.g. what needs to be executed, and when, if goal is to terminate a 

plan effective at the end of the 2013 tax year, and replace it with a SEP, if the TP still needs to 

make a final 2013 contribution, and the tax return is on an extension. [sub issue: what if reason 

for termination is desire to hire employees, and the 401(k) plan does not allow for such 

participants - hence the SEP to replace it; would the contribution for 2013 & termination need to 

be executed before hiring an employee? 

 

Answer to Question 5C:  A SEP plan can be adopted by the due date of the employer’s tax 

return, including extensions. See IRC §404(h)(1)(B). The SEP contributions can also be paid by 

the due date of the employer’s tax return. 

 

Although 401(k) plans must be established with the intention of being continued indefinitely, an 

employer may terminate the plan at will. A terminating a 401(k) plan includes amending the plan 

document, distributing all assets, and filing a final Form 5500. The employees must be notified 

that the 401(k) plan will be discontinued.  

 

IRC §401(k)(2)(B) provides that a qualified cash or deferred arrangement is any arrangement 

which is part of a profit-sharing or stock bonus plan, a pre-ERISA money purchase plan, or a 

rural cooperative plan which meets the requirements of subsection (a) under which amounts held 

by the trust which are attributable to employer contributions made pursuant to the employee's 

election (i) may not be distributable to participants or other beneficiaries earlier than (I) 

severance from employment, death, or disability, (II) an event described in paragraph (10), (III) 

in the case of a profit-sharing or stock bonus plan, the attainment of age 59 1/2 , (IV) in the case 

of contributions to a profit-sharing or stock bonus plan to which section 402(e)(3) applies, upon 

hardship of the employee, or (V) in the case of a qualified reservist distribution (as defined in 

§72(t)(2)(G)(iii)), the date on which a period referred to in subclause (III) of such section begins, 

and  (ii) will not be distributable merely by reason of the completion of a stated period of 

participation or the lapse of a fixed number of years.  

 

When a plan terminates, normally all benefits are distributed. However, when a 401(k) plan is 

terminated, the elective deferrals are not permitted to be distributed on account of the plan's 

termination if the employer maintains or establishes a successor plan. See  IRC §401(k)(10)(A). 

 

If the terminating plan is a 401(k) plan and a successor (alternative) plan exists (verified by 

reviewing line 17(m) on the Form 5310, if filed), the elective deferrals must either be transferred 

to the successor plan, kept in the plan until a distributable event occurs (such as severance from 

employment), or the plan may purchase a deferred annuity contract which will delay the 

distribution.  
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If no successor (alternative) plan exists, the 401(k) plan must distribute elective deferrals in a 

lump sum distribution in accordance with IRC §401(k)(10)(B) and IRC §402(e)(4)(D).  

A SEP, SIMPLE-IRA plan, 403(b) plan, or 457(b) or 457(f) plan, is not a successor plan for this 

purpose. See Treas. Reg. §1.401(k)-1(d)(4)(i). 

 

Question 5D:  May the participant in a terminated solo-k plan rollover the assets to an IRA? 

Does the SE activity need to be terminated as well (unclear what "separation from service" might 

mean for SE TP). 

 

Answer to Question 5D:  A sole participant/ sole proprietor in a terminated 401(k) plan can 

rollover the lump-sum distribution into an IRA. The sole proprietor does not have to cease his or 

her trade or business (i.e. Schedule C filer). 

 

Lump sum required. A distribution made on account of the termination of the plan is permissible 

only if it is a lump sum distribution within the meaning of IRC §402(e)(4)(D). See IRC 

§401(k)(10), “Distributions Upon Termination of Plan.” 

 

IRC §401(k)(10)(A) provides, in general, an event described in this subparagraph is the 

termination of the plan without establishment or maintenance of another defined contribution 

plan (other than an employee stock ownership plan as defined in §4975(e)(7)). 

 

IRC §401(k)(10)(B)(i) provides, in general, a termination shall not be treated as described in 

subparagraph (A) with respect to any employee unless the employee receives a lump sum 

distribution by reason of the termination.  

 

IRC §401(k)(10)(B)(ii) provides for purposes of this subparagraph, the term “lump-sum 

distribution” has the meaning given such term by section 402(e)(4)(D) (without regard to 

subclauses (I), (II), (III), and (IV) of clause (i) thereof).  

 

Question 6A:  What is the notice called that is required to be provided to plan participant? 

a. 402(f) is the tax notice for mandatory cash-out 

b. What is the other notice requirements? 

 

Answer to Question 6A:  IRC § 402(f) requires the plan administrator of a plan qualified under 

§401(a) to provide a written explanation to any recipient of an eligible rollover distribution, as 

defined in §402(c)(4). 

 

See the following hyperlinks for further information. 

 

IRS Notice 2009-68 

 

Treas. Regs 1.402(F)-1  

 

ERISA 204(h) Notice 

 

http://www.irs.gov/pub/irs-drop/n-09-68.pdf
http://www.irs.gov/pub/irs-regs/td8873.pdf
http://www.gpo.gov/fdsys/pkg/FR-2008-03-21/pdf/E8-5625.pdf
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Question 6B:  If the employer is a governmental employer with a Money Purchase Plan are the 

answers different for a Profit sharing plan with no contributions in over 5 years and the plan 

document does allow for reversion of assets to employer after 5 years with no contributions? 

 

Answer to Question 6B:  Employers are not required to make contributions to profit sharing 

plans. . Thus, IRC §4971, “Failure to Satisfy the Minimum Funding Standards” is not applicable. 

 

For plan years beginning after December 31, 2007, it appears that a money purchase plan is not  

subject to the excise tax under IRC §4971(a). The tax is based upon unpaid minimum required 

contributions. Unpaid minimum required contributions are defined under IRC §430 which 

applies to defined benefit plans. Although the plan fails the minimum funding standards of IRC 

§412, the excise tax under IRC §4971 cannot be calculated because minimum required 

contributions are not defined for a money purchase plan. However, under  IRC §412(a)(2) the 

employer is required to make contributions under the terms of the plan. 

 

Government plans are not subject to the tax on reversion of qualified plan assets to employer 

under IRC §4980(c)(1)(B). 

 

Question 6C:  What is the tax liability for the public education? 

 

Answer to 6C:  See b immediately above. 

 

Question 6D:  Is Form 5330 required? 

 

Answer 6D:  No, as the government plan is not subject to the IRC §4980 tax, a Form 5330 is not 

required 

 
Question 6E:  Is IRC §4980 applicable for governmental organizations? 

  

Answer to Question 6E:  Governmental plans, as defined under IRC§414(d), are excluded from 

the tax on reversion of qualified plan assets to an employer under IRC §4980(c)(1)(B).  

 

Question 7:  Quick question - you mentioned complete discontinuance of contributions requiring 

100% vesting only applies to profit sharing plans. My understanding was, if you permanently 

froze a money purchase plan, it was basically the same thing, and everyone would be fully 

vested. Note - I'm talking a plain frozen plan - not amended to a profit sharing plan. I realize 

there are almost none left. So, does permanently freezing a money purchase plan result in 100% 

vesting? (again, no amendment to a PS plan) 

 

Answer to Question 7:  If freezing the plan causes the exclusion of a group of employees who 

have been previously covered by the plan then a partial termination occurs and the affected 

participants’ account balances become fully vested and nonforfeitable. IRC §411(d)(3) and 

Treas. Reg.§1.411(d)-2(b). 


