
tax return preparers who prepare all or sub­
stantially all of a tax return must obtain a 
preparer tax identification number (PTIN). 
In Notice 2011–6, 2011–3 I.R.B. 315, the 
IRS identified two additional groups of 
individuals who are eligible to obtain a 
PTIN: (1) specified individuals who are 
supervised by the attorney, certified public 
accountant, enrolled agent, enrolled retire­
ment plan agent, or enrolled actuary who 
signs the tax return or claim for refund pre­
pared by the individual, and (2) individu­
als who certify they do not prepare or assist 
in the preparation of all or substantially all 
of any tax return or claim for refund cov­
ered by a competency examination. No­
tice 2011–6 further provided that individ­
uals who are not attorneys, certified pub­
lic accountants, enrolled agents, or regis­
tered tax return preparers may obtain a pro­
visional PTIN before the date that the reg­
istered tax return preparer competency ex­
amination is first offered. After the com­
petency examination is offered, only at­
torneys, certified public accountants, en­
rolled agents, registered tax return prepar­
ers, or the additional groups of individuals 
identified above will be eligible to obtain a 
PTIN. The IRS began issuing PTINs at the 
end of September 2010. 

To become a registered tax return pre-
parer, an applicant must pass a competency 
examination and tax compliance and suit­
ability checks. The IRS has selected a ven­
dor to develop and administer the compe­
tency examination, but the examination is 
not yet available. Additionally, the IRS is 
currently in the process of developing the 
suitability check. Because the conditions 
for becoming a registered tax return pre-
parer are not yet able to be satisfied by 
any individual, no individual may repre­
sent that he is a registered tax return pre-
parer. An individual with a provisional 
PTIN may not represent that he is a reg­
istered tax return preparer or has passed 
the competency examination. Once the 
competency examination is available, only 
an individual who has met all of the con­
ditions to becoming a registered tax re­
turn preparer, including passing the com­
petency examination and the tax compli­
ance and suitability checks, may represent 
that he is a registered tax return preparer. 

An individual who becomes a regis­
tered tax return preparer must comply 
with the applicable rules in Circular 230, 
including section 10.30 regarding practi­

tioner advertising and solicitation. Section 
10.30 will be amended to require a reg­
istered tax return preparer using any paid 
advertising involving print, television or 
radio, in which the individual represents 
himself or herself to be a registered tax 
return preparer to display or broadcast 
the following statement: “The IRS does 
not endorse any particular individual tax 
return preparer. For more information on 
tax return preparers go to IRS.gov.” 

The principal author of this notice is 
Emily M. Lesniak of the Office of Asso­
ciate Chief Counsel (Procedure & Admin­
istration). For further information regard­
ing this notice, contact Emily M. Lesniak 
at (202) 622–4570 (not a toll-free call). 

Deferral of Dates Related 
to the 2011 Branded 
Prescription Drug Fee 

Notice 2011–46 

Purpose 

This notice defers two dates by which 
certain actions are to be taken for purposes 
of the branded prescription drug fee. 

Background 

An annual fee on covered entities en­
gaged in the business of manufacturing 
or importing branded prescription drugs 
was enacted by section 9008 of the Pa­
tient Protection and Affordable Care Act 
(ACA), Public Law 111–148 (124 Stat. 
119 (2010)), as amended by section 1404 
of the Health Care and Education Rec­
onciliation Act of 2010 (HCERA), Public 
Law 111–152 (124 Stat. 1029 (2010)). 

Notice 2011–9, 2011–6 I.R.B. 459, 
provides guidance for implementing this 
fee in 2011. Among other things, Notice 
2011–9 states that the IRS will provide 
each covered entity with a preliminary fee 
calculation by May 16, 2011, and a final 
fee calculation by August 15, 2011. 

Rev. Proc. 2011–24, 2011–20 I.R.B. 
787, provides a dispute resolution process 
by which a covered entity may dispute 
its preliminary fee calculation before the 
IRS sends it a final fee calculation. Sec­
tion 4.01 of the Rev. Proc. provides that 
a covered entity must provide a written 
error report to the IRS, postmarked by 

June 1, 2011, in order for a correction 
to any claimed error to be considered 
by the IRS. Section 5.02(1) of the Rev. 
Proc. provides that the IRS will notify 
the covered entity in writing of the final 
determination with respect to error reports 
when the IRS sends the covered entity 
the final fee calculation no later than 
August 15, 2011. 

Reason for change and deferral of dates 

The IRS has been told that certain cov­
ered entities may have difficulty meeting 
the June 1 deadline for submitting these er­
ror reports because of the volume of data 
they need to review. Accordingly, this no­
tice defers until June 10, 2011, the date 
by which error reports under Rev. Proc. 
2011–24 must be postmarked in order to 
receive IRS consideration. 

To preserve the time needed to give ap­
propriate consideration to the error reports, 
the IRS will send covered entities their 
2011 final fee calculation and, if applica­
ble, notification of the final determination 
with respect to error reports by August 24, 
2011, instead of August 15, 2011. 

Effect on Other Documents 

Notice 2011–9 and Rev. Proc. 2011–24 
are modified. 

Drafting Information 

The principal author of this notice is 
Celia Gabrysh of the Office of Associate 
Chief Counsel (Passthroughs & Special In­
dustries). For further information regard­
ing this notice, contact Celia Gabrysh at 
(202) 622–3130 (not a toll-free call). 

Updated Reliance Rules for 
Contributors 

Rev. Proc. 2011–33 

SECTION 1. PURPOSE 

This revenue procedure modifies and 
supersedes Revenue Procedure 82–39, 
1982–2 C.B. 759, and Revenue Proce­
dure 2009–32, 2009–28 I.R.B. 142, and 
provides the extent to which grantors 
and contributors (including donors) may 
rely on the listing of an organization in 
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Publication 78, Cumulative List of Or­
ganizations described in § 170(c) of the 
Internal Revenue Code, or  on  the  IRS  
Business Master File (“BMF”) extract, for 
purposes of deducting contributions under 
§ 170 and making grants under §§ 4942, 
4945, and 4966. In addition, this revenue 
procedure clarifies that the Internal Rev­
enue Service (“IRS”) may give notice of 
revocation, including revocations under 
§6033(j), through an appropriate public 
announcement, such as publication in the 
Internal Revenue Bulletin or on the IRS’s 
website at www.irs.gov. 

SECTION 2. BACKGROUND 

.01 Section 170, with certain limita­
tions, allows deductions for federal in­
come tax purposes of contributions or gifts 
made to or for the use of an organization 
that qualifies as an organization described 
in § 170(c). In order for contributions 
to be deductible, the organization must 
qualify at the time of the contribution. 
Thus, it is the responsibility of an organ­
ization receiving contributions to ensure 
that its character, purposes, activities, and 
method of operation satisfy the qualifi­
cation requirements of § 170(c) in order 
for grantors and contributors to have the 
assurance that their contributions at the 
time made are deductible. 

.02 Treas. Reg. § 1.509(a)–7(a) sets 
forth general rules regarding reliance by 
grantors and contributors to organizations 
described in §§ 509(a)(1),  (2),  and (3).  
This regulation provides that once an or­
ganization has received a ruling or deter­
mination letter classifying it as an organi­
zation described in § 509(a)(1), (2), or (3), 
the treatment of contributions and grants, 
and the status of grantors and contribu­
tors to such organization under §§ 170, 
507, 545(b)(2), 642(c), 4942, 4945, 2055, 
2106(a)(2), and 2522, will not be affected 
by reason of a subsequent revocation by 
the IRS of the organization’s classification 
as described in § 509(a)(1), (2), or (3) until 
the date on which  notice of change of sta­
tus is made to the  public.  

.03 Generally, Publication 78 lists orga­
nizations that have received a ruling or de­
termination letter from the IRS stating that 
contributions by grantors or contributors to 
the listed organization (or to the listed cen­
tral (or parent) organization and those local 
(or subordinate) units covered by the group 

exemption letter) are deductible as pro­
vided in § 170. (Note that Publication 78 
does not include separate listings for local 
organizations included in a group ruling.) 
Each ruling or determination letter is based 
on a factual showing by the listed organiza­
tion that its character, purposes, activities, 
and method of operation satisfy the statu­
tory requirements for qualification at the 
time the ruling or determination letter is is­
sued. If there is a material change in the 
character, purposes, activities, or method 
of operation of an organization from those 
on which the ruling or determination let­
ter was based and the change is such that 
the organization ceases, as a matter of law, 
to qualify under § 170(c), the ruling or de­
termination letter also immediately ceases 
to be applicable (see also Sec. 11.02 of 
Rev. Proc. 2011–9, 2011–2 I.R.B. 283). 
Where this circumstance occurs, except for 
the validation provision of § 7428(c) (see 
Sec. 5.02), it is only by exercise of the 
authority under § 7805(b) that grantors or 
contributors to the organization may be al­
lowed a deduction for grants or contribu­
tions made after the organization ceases to 
qualify under § 170(c). 

.04 Through the use of a “deductibil­
ity code,” Publication 78 generally indi­
cates the foundation classification under 
§ 509(a) of the listed organizations. This 
classification determines the appropriate 
limitations for deductibility purposes and 
whether private foundations and sponsor­
ing organizations of donor-advised funds 
making grants to particular organizations 
would be required to exercise expenditure 
responsibility. The coding system in Pub­
lication 78 does not indicate specifically 
whether an organization is described in 
§ 509(a)(1), (2), or (3), or a particular sub­
paragraph of § 170(b)(1)(A). 

.05 The IRS no longer publishes a paper 
version of Publication 78. Grantors and 
contributors can no longer rely on the pa­
per version of Publication 78 or any paper 
supplements for current information after 
the date of publication of this revenue pro­
cedure. Publication 78 now appears solely 
in electronic format on the IRS website 
at http://www.irs.gov/app/pub–78. Elec­
tronic Publication 78 and its electronic ad­
denda are generally updated at least quar­
terly. 

.06 The IRS also makes an extract of 
certain information on exempt organiza­
tions from the BMF available to the public 

through the Tax Statistics section of the 
IRS website. The extract of the BMF con­
tains more information, in a slightly differ­
ent format, than Publication 78. Among 
the data fields provided are an organiza­
tion’s name and Employer Identification 
Number (“EIN”), address, subsection 
code (the paragraph under § 501(c) under 
which it is recognized as exempt), ruling 
date, affiliation code (status as an inde­
pendent, central, or local organization), 
deductibility code, foundation code (indi­
cating whether an organization is a private 
foundation, private operating foundation, 
or public charity described in § 509(a)(1), 
(2), or (3)), and, if applicable, the appro­
priate subparagraph of § 170(b)(1)(A)), 
and other data fields. The IRS plans to 
modify the foundation codes in early 2011 
to indicate whether a § 509(a)(3) organ­
ization is a Type I, Type II, Type III, or 
Type III functionally integrated support­
ing organization. Unlike Publication 78, 
the BMF extract contains information on 
all organizations that have been recog­
nized by the IRS as tax-exempt, including 
organizations not eligible to receive tax 
deductible contributions. References to 
listing in or reliance on the BMF extract 
in this revenue procedure only pertain to 
organizations contributions to which have 
been determined to be deductible under 
§170, as reflected in the deductibility code 
in Publication 78 or the BMF extract. 

.07 Due to its large size, the BMF ex­
tract is available as compressed ASCII 
Text or Excel spreadsheet files. These files 
must be downloaded and uncompressed 
before viewing. The BMF extract and its 
corresponding instructions are available 
for download directly from the IRS web­
site at http://www.irs.gov/taxstats/char­
itablestats/article/0,,id=97186,00.html. 
Generally, the BMF information is ex­
tracted and updated on a monthly basis. 

.08 Temporary Regulations 
§§ 1.170A–9T(f)(5)(ii) and 
1.509(a)–3T(e)(2), 73 Fed. Reg. 52,528 
(Sept. 9, 2008), state generally that 
grantors and contributors may rely on an 
organization’s ruling that the organization 
is described in §§ 170(b)(1)(A)(vi) and 
509(a)(1) or in § 509(a)(2) until the IRS 
publishes notice of a change of status (for 
example, in the Internal Revenue Bulletin 
or Publication 78), unless the grantor or 
contributor was responsible for, or aware 
of, the act or failure to act that results in 
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the organization’s loss of public charity 
status. 

.09 Section 6033(j) was added to the In­
ternal Revenue Code as part of the Pension 
Protection Act of 2006, and is effective for 
returns and notices for tax years beginning 
after December 31, 2006. Section 6033(j) 
provides that an organization exempt from 
tax under § 501(a) that fails to file an an­
nual return or submit an electronic notice 
for 3 consecutive years will lose its Fed­
eral tax exempt status. Section 6033(j) fur­
ther provides that the IRS shall publish and 
maintain a list of any organization that is so 
revoked. 

SECTION 3. RELIANCE ON 
PUBLICATION 78 AND THE BMF 

.01 Revocations. Where an organiza­
tion listed in or covered by Publication 78 
or the BMF extract ceases to qualify as an 
organization contributions to which are de­
ductible under § 170: 

(1) and the IRS subsequently revokes 
a ruling or a determination letter pre­
viously issued to such organization, 
grants and contributions made to the or­
ganization by persons unaware of such 
change in status of the organization 
generally will be considered allowable 
if made on or before the date of an ap­
propriate public announcement stating 
that the organization ceases to qual­
ify as an organization contributions  to  
which are deductible under § 170. 
(2) as a result of loss of exempt sta­
tus pursuant to § 6033(j), grants and 
contributions made to the organization 
by persons unaware of the change in 
the status of the organization generally 
will be considered allowable if made on 
or before the date of publication of the 
list of revoked organizations required 
by § 6033(j). 
Publication in either case may be ef­

fected in the Internal Revenue Bulletin or 
on the IRS’s website at http://www.irs.gov 
or by such other means designed to put the 
public on notice of the change in the organ­
ization’s status. 

Under certain circumstances, such as 
where a legally enforceable obligation un­
der local law has been made to the organi­
zation prior to the date of publication, and 
the satisfaction of such obligation is on or 
after the date, the allowance period may 

be extended upon specific exercise of au­
thority under § 7805(b). See, for example, 
Rev. Rul. 78–129, 1978–1 C.B. 67. How­
ever, the IRS is not precluded from dis­
allowing a deduction for any contribution 
made after an organization ceases to qual­
ify under § 170, where grantor or contrib­
utor (1) had knowledge of the revocation 
of the ruling or determination letter prior 
to publication of the revocation, (2) was 
aware that such revocation was imminent, 
or (3) was in part responsible for, or was 
aware of, the activities or deficiencies on 
the part of the organization that gave rise 
to the loss of qualification. 

.02 Foundation status. With regard to 
an organization’s public charity status un­
der § 509(a)(1), (2), or (3), grantors and 
contributors may rely on the classification 
of an organization listed in or covered by 
Publication 78 or the BMF extract for such 
purpose to the same extent as provided for 
§ 170 purposes in paragraph .01 above. To 
the extent included in Publication 78 or 
the BMF extract, this includes whether a 
§ 509(a)(3) organization is a Type I, Type 
II, Type III, or Type III functionally in­
tegrated supporting organization. Private 
foundations and sponsoring organizations 
of donor-advised funds may rely on an or­
ganization’s foundation status (or support­
ing organization type) set forth in Publica­
tion 78 or the BMF extract for grant mak­
ing purposes under §§ 4942, 4945, and 
4966, except where the grantor (1) had 
knowledge of the revocation of the ruling 
or determination letter classifying the or­
ganization as one described in § 509(a)(1), 
(2), or (3) (or specifying its supporting or­
ganization type) prior to the publication of 
the revocation; or (2) was in part responsi­
ble for, or was aware of, the act or the fail­
ure to act that gave rise to the revocation 
of the ruling or determination letter clas­
sifying the organization as one described 
in § 509(a)(1), (2), or (3) (or specifying its 
supporting organization type). 

.03 The advance assurance of de­
ductibility and foundation status provided 
by paragraphs .01 and .02 above, respec­
tively, applies only to grants or contribu­
tions made to an organization listed in or 
covered by Publication 78 or the BMF ex­
tract in the organization’s official name, its 
recognized popular name, or a contraction 
of either of these names that is reason­
ably identifiable or widely known. The 

advance assurance of deductibility and 
foundation status provided by paragraphs 
.01 and .02 does not apply to contributions 
or grants made nominally to an organi­
zation listed in or covered by Publication 
78 or the BMF extract but with the un­
derstanding or on a condition that they 
be made available to or for the use of an 
organization not listed in or covered by 
Publication 78 or the BMF extract. 

.04 The provisions of paragraphs .01 
and .02 above do not apply to an organiza­
tion that is not listed in or covered by Pub­
lication 78 or the  BMF extract.  In such a  
case the effect of a ruling or determination 
letter concerning the deductibility of con­
tributions to the organization or its foun­
dation status is determined in the manner 
described in Rev. Proc. 2011–4, 2011–1 
I.R.B. 123. 

.05 The advance assurance of de­
ductibility and foundation status provided 
by paragraphs .01 and .02 above do not 
apply to local organizations included in 
a group ruling regardless of whether the 
local organization appears in the BMF 
extract. For further reliance information, 
follow the procedures listed in Publication 
4573, Group Exemptions, and contact the 
tax-exempt central organization. 

SECTION 4. RELIANCE ON BMF 
INFORMATION FROM OTHER 
SOURCES 

A grantor or contributor may rely on in­
formation about an organization from the 
BMF extract that is obtained from a third 
party, so long as the following require­
ments are met: 

(1) The third party provides a report to 
the grantor or contributor that includes: 
(A) the organization’s name, EIN, foun­
dation status under § 509(a)(1), (2), or 
(3) (including supporting organization 
type, if applicable), and whether con­
tributions to such organization are de­
ductible; (B) a statement that the infor­
mation is from the most current update 
of the BMF extract and the BMF ex­
tract revision date; and (C) the date and 
time the information was provided to 
the grantor or contributor; and 
(2) The  grantor or contributor  retains  
a copy of the report in hard copy or 
electronically. 

June 20, 2011 889 2011–25 I.R.B. 



SECTION 5. RELATIONSHIP WITH 
§ 7428 

.01 Section 7428 creates a remedy un­
der declaratory judgment procedures, in 
part, for cases involving a determination 
by the IRS with respect to the continuing 
qualification of an organization as one de­
scribed in § 170(c)(2) or § 501(c)(3), or 
to the continuing classification of an or­
ganization under § 509(a). The remedy 
is available in these cases if the IRS de­
termines that revocation of exemption un­
der § 501(c)(3), deductibility status un­
der §170(c)(2), or foundation status under 
§ 509(a) is appropriate, the organization 
has exhausted its administrative remedies, 
and the IRS has issued a final adverse de­
termination letter to the organization. Un­
der § 7428(b)(4), no action may be brought 
under § 7428 with respect to any revoca­
tion of status described in § 6033(j)(1). 

.02 However, § 7428(c) provides for the 
“validation of certain contributions” made 
during the pendency of a proceeding for 
declaratory judgment involving the revo­
cation of a determination that the organi­
zation is described in § 170(c)(2). Under 
this provision, the organization continues 
to be treated as an eligible organization de­
scribed in § 170(c)(2) with respect to con­
tributions from individuals (up to a max­
imum of $1,000 in the aggregate during 
the pendency of the proceeding) and from 
other charitable organizations described in 
§ 170(c)(2). Statutory protection for such 
contributions, if declaratory judgment is 
sought on the revocation action, would be­
gin on the date of publication of the re­
vocation and  end on the  date  on  which a  
decision in the Tax Court becomes final 
or a judgment of the District Court of the 
United States for the District of Colum­
bia or the Court of Federal Claims is en­
tered that the organization is not described 
in § 170(c)(2). This reliance, however, is 
not extended to any individual who was re­
sponsible, in whole or in part, for the ac­
tivities (or failures to act) on the part of the 
organization that were the basis for the re­
vocation. 

SECTION 6. ERRORS OR OMISSIONS 

Any errors or omissions in Publica­
tion 78 or the BMF extract should be 
reported by the tax-exempt organization 
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to the toll-free IRS customer service line 
at 1–877–829–5500. 

SECTION 7. EFFECT ON OTHER 
DOCUMENTS 

Rev. Proc. 82–39, 1982–1 C.B. 759, 
is modified and superseded. Rev. Proc. 
2009–32, 2009–28 I.R.B. 142 is modified 
and superseded. 

SECTION 8. EFFECTIVE DATE 

This  revenue procedure is effective im­
mediately upon publication in the Internal 
Revenue Bulletin. 

SECTION 9. DRAFTING 
INFORMATION 

The principal author of this Revenue 
Procedure is Melinda Williams of the Ex­
empt Organizations, Tax Exempt and Gov­
ernment Entities Division. For further in­
formation regarding this notice, contact 
Ms. Williams at 202–283–9467 (not a 
toll-free call). 

26 CFR 601.105: Examination of returns and claims
 
for refund, credit or abatement; determination of
 
correct tax liability.
 
(Also: Part I §§ 362, 1.362–1, 351, 1.351–3,
 
1.358–6.)
 

Basis In Stock Acquired 
In Transferred Basis 
Transactions 

Rev. Proc. 2011–35 

SECTION 1. PURPOSE 

This revenue procedure provides proce­
dures that a corporation (Acquiring) may 
use to establish its basis in stock of another 
corporation (Target) when it acquires the 
Target stock in a transferred basis transac­
tion. 

SECTION 2. BACKGROUND 

The Internal Revenue Service has long 
held that the optimal method for establish­
ing basis in stock acquired in a reorganiza­
tion described in § 368(a)(1)(B) of the In­
ternal Revenue Code (B reorganizations) is 
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a survey of the surrendering Target share­
holders. The Service has also long recog­
nized that it will not be practical to sur­
vey all surrendering Target shareholders 
in all such cases, particularly where Tar­
get stock is publicly traded. To mitigate 
this concern, the Service published Rev. 
Proc. 81–70, 1981–2 C.B. 729, which pro­
vides survey procedures, as well as proce­
dures for the use of statistical sampling and 
estimation of basis, for establishing basis 
in stock acquired in a B reorganization if 
a survey of all surrendering shareholders 
would not be practical or feasible. 

Since the publication of Rev. Proc. 
81–70, however, the operation of the se­
curities market has changed significantly. 
Foremost among the changes has been the 
pervasive shift to the holding of stock in 
street name, that is, the holding of stock 
by nominees, typically clearinghouses or 
other financial institutions, on behalf of 
their members or customers. Because 
these nominee holders are subject to confi­
dentiality and other restrictions, it is often 
difficult, if not impossible, for corpora­
tions acquiring stock in a B reorganization 
to obtain the information necessary to 
establish basis in acquired stock using 
the procedures prescribed by Rev. Proc. 
81–70. Furthermore, the difficulties as­
sociated with determining basis in stock 
acquired in a B reorganization can also be 
present when determining basis in stock 
acquired in any transferred basis transac­
tion. 

In 2004, the Service undertook a study 
of the need for revised and further guid­
ance in the determination of basis of shares 
acquired in transferred basis transactions. 
See Notice 2004–44, 2004–2 C.B. 32. The 
comments received in response to Notice 
2004–44 were reflected in Notice 2009–4, 
2009–2 I.R.B. 251, which affirmed the in­
tent to revise the general provisions of 
Rev. Proc. 81–70, described three ba­
sis-determination safe harbors under con­
sideration, and requested comments. The 
basis-determination safe harbors in Notice 
2009–4 were: a survey-based methodol­
ogy for shares surrendered by or on behalf 
of reporting shareholders, an estimation 
model based on stock registry and trading 
data for shares surrendered by registered, 
nonreporting shareholders, and an estima­
tion model based on public trading data for 
shares surrendered by nominee sharehold­
ers. Comments were received affirming 
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