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Purpose 
 
It is the position of the Service that a taxpayer may file a refund suit under section 7422 
any time after six months from the filing of an administrative claim when the Service has 
not issued a notice of claim disallowance and the taxpayer has not waived the 
requirement to receive that notice.       
 
Background 
 
Section 6532(a) provides that a taxpayer must wait six months from the filing of an 
administrative refund claim to commence a refund suit in district court or the Court of 
Federal Claims unless a notice of claim disallowance is issued by the Service within the 
six-month period.  Under section 6532(a), a taxpayer also has two years from the date 
that the Service mails a notice of claim disallowance or the date the taxpayer waives the 
requirement to receive the notice of claim disallowance to file a refund suit in district court 
or the Court of Federal Claims.  When the Service has not issued a notice of claim 
disallowance and the taxpayer has not waived the requirement to receive that notice, the 
taxpayer may file a refund suit any time after six months from the administrative claim 
filing because the two-year period under section 6532(a) is triggered only by the 
taxpayer’s waiver or the Service’s mailing of the notice of claim disallowance.  Rev. Rul. 
56-381,1956-2 C.B. 953 (the execution of an agreement to suspend the running of the 
period of limitation against filing a refund suit is not necessary unless the Service has 
provided notice disallowing the claim for refund or the taxpayer has waived notice).   
 
Rev. Rul. 56-381 remains valid and in effect, although three district courts have held that 
the general six-year period of limitation applicable to claims against the government (28 
U.S.C. § 2401) applies to tax refund suits brought under section 7422.  Breland v. United 
States, 2011 WL 4345300 (N.D.N.Y Sept. 15, 2011); Wagenet v. United States, 2009 WL 
4895363 (C.D. Cal. Sept. 14, 2009); Finkelstein v. United States, 943 F. Supp. 425 (D. 
N.J. 1996).  In Wagenet, the two-year period under section 6532(a) was not triggered 
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because the Service failed to issue a notice of claim disallowance and the taxpayers did 
not waive the requirement to receive notice.  The court, nonetheless, held that the 
taxpayer’s refund suit was barred by the six-year period under 28 U.S.C. § 2401 because 
it was brought more than six years from the accrual of the taxpayer’s claim.  The court 
reasoned that the six-year period served as an outer limit on all claims against the 
government.  Similarly, the district courts in Breland and Finkelstein stated that the refund 
suit at issue was time-barred under 28 U.S.C. § 2401.        
   
Position 
 
Although favorable to the government, the holdings regarding the application of 28 U.S.C. 
§ 2401 to refund suits brought under section 7422 are inconsistent with Rev. Rul. 56-381 
and the decisions cited therein that reject the argument that six-year periods of limitation 
in either 28 U.S.C. § 2401 or 25011 apply to bar tax refund suits.  See Consolidated 
Edison Company of New York v. United States, 133 Ct. Cl. 376, 135 F. Supp. 881, 883 
(1955); Detroit Trust Company v. United States, 131 Ct. Cl. 223, 130 F. Supp. 815, 817 
(1955).  Congress has supplanted the catch-all limitation period provided for in 28 U.S.C. 
§§ 2401 and 2501 with a specific period of limitation in section 6532 that governs tax 
refund suits.  See Revenue Act of 1932, H.R. 10236, S. Fin. Comm., 72d Cong. 57 
(1932) (removing a five-year outer limit on the time for filing a tax refund suit from the 
predecessor to section 6532 because “all parties concerned will be served by an 
amendment which makes the date of disallowance of the claim absolutely certain in every 
case and which specifies but one limitation period after that date.”).   
 
Chief Counsel attorneys must continue to follow Rev. Rul. 56-381 and should advise the 
Service or the Department of Justice that the general six-year period of limitation for 
bringing claims against the government in 28 U.S.C. §§ 2401 and 2501 does not apply to 
tax refund suits.  See Rauenhorst v. Commissioner, 119 T.C. 157 (2002).  When the 
Service has not issued a notice of claim disallowance and the taxpayer has not waived 
notice, the taxpayer may file a refund suit anytime after the initial six-month period 
provided in section 6532(a).   
 
Questions regarding this notice or related issues should be directed to Branch 1 or 2 of 
Procedure & Administration at (202) 622-4910 or (202) 622-4940, respectively.  
 

_______/s/____________ 
Deborah A. Butler 
Associate Chief Counsel 
Procedure & Administration 

 

                                            
1 28 U.S.C. § 2501 is applicable to claims of which the United States Court of Federal Claims has 
jurisdiction and provides a six-year period identical to the 28 U.S.C § 2401 period.   


