
Bulletin No. 2004-15
April 12, 2004

HIGHLIGHTS
OF THIS ISSUE
These synopses are intended only as aids to the reader in
identifying the subject matter covered. They may not be
relied upon as authoritative interpretations.

SPECIAL ANNOUNCEMENT

Announcement 2004–26, page 743.
This document contains the annual report to the public con-
cerning Advance Pricing Agreements (APAs) and the experi-
ence of the APA program during calendar year 2003. This
document does not provide guidance regarding the application
of the arm’s length standard; rather, it reports on the structure
and activities of the APA program.

Announcement 2004–29, page 772.
The definition of tax shelter opinion for purposes of section
10.35 of Treasury Department Circular No. 230 (31 CFR part
10) will not apply, if at all, to written advice concerning munici-
pal bonds rendered less than 120 days after the publication of
the final regulations in the Federal Register.

INCOME TAX

Rev. Rul. 2004–38, page 717.
Health Savings Accounts (HSAs). This ruling provides that
if an individual is covered by both a high deductible health plan
(HDHP) that does not cover prescription drugs and by a sep-
arate prescription drug plan (or rider) that provides benefits
before the minimum annual deductible of the HDHP has been
satisfied, that individual is not an eligible individual under sec-
tion 223(c)(1)(A) of the Code and may not make contributions
to a Health Savings Account.

Rev. Rul. 2004–40, page 716.
Low-income housing credit; satisfactory bond; “bond
factor” amounts for the period April through June 2004.
This ruling announces the monthly bond factor amounts to

be used by taxpayers who dispose of qualified low-income
buildings or interests therein during the period April through
June 2004.

T.D. 9117, page 721.
REG–167265–03, page 730.
Final, temporary, and proposed regulations under section 1502
of the Code, as applied under sections 108 and 1245, gov-
ern the timing of certain basis adjustments when a member
of a consolidated group realizes discharge of indebtedness in-
come that is excluded from gross income and the reduction
of attributes when there is excluded income. In addition, the
regulations govern the timing and calculations of certain basis
adjustments to prevent circular basis adjustments on the dis-
position of stock of a group member.

T.D. 9118, page 718.
REG–153172–03, page 729.
Final, temporary, and proposed regulations under section 337
of the Code clarify that in computing the amount of stock loss
attributable to the recognition of built-in gain, gain recognized
on the disposition of an asset may be reduced by expenses
directly attributable to the recognition of that gain. These regu-
lations also clarify that a worthless stock deduction in stock of
a member of a consolidated group results in the elimination of
that member’s apportioned losses only if, following the year in
which the worthless stock deduction is claimed, the member
has no separate return year. The regulations further clarify that
stock of a member of a consolidated group may be treated as
worthless, provided it otherwise qualifies for such treatment un-
der the Code immediately prior to the time that the subsidiary
ceases to be a member of the group.

(Continued on the next page)

Finding Lists begin on page ii.
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benefits before the minimum annual deductible of the HDHP is
satisfied. Rev. Rul. 2004–38 modified.

EXEMPT ORGANIZATIONS

Announcement 2004–25, page 737.
A list is provided of organizations now classified as private foun-
dations.
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The IRS Mission
Provide America’s taxpayers top quality service by helping
them understand and meet their tax responsibilities and by

applying the tax law with integrity and fairness to all.

Introduction
The Internal Revenue Bulletin is the authoritative instrument of
the Commissioner of Internal Revenue for announcing official
rulings and procedures of the Internal Revenue Service and for
publishing Treasury Decisions, Executive Orders, Tax Conven-
tions, legislation, court decisions, and other items of general
interest. It is published weekly and may be obtained from the
Superintendent of Documents on a subscription basis. Bulletin
contents are compiled semiannually into Cumulative Bulletins,
which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application of
the tax laws, including all rulings that supersede, revoke, mod-
ify, or amend any of those previously published in the Bulletin.
All published rulings apply retroactively unless otherwise indi-
cated. Procedures relating solely to matters of internal man-
agement are not published; however, statements of internal
practices and procedures that affect the rights and duties of
taxpayers are published.

Revenue rulings represent the conclusions of the Service on the
application of the law to the pivotal facts stated in the revenue
ruling. In those based on positions taken in rulings to taxpayers
or technical advice to Service field offices, identifying details
and information of a confidential nature are deleted to prevent
unwarranted invasions of privacy and to comply with statutory
requirements.

Rulings and procedures reported in the Bulletin do not have the
force and effect of Treasury Department Regulations, but they
may be used as precedents. Unpublished rulings will not be
relied on, used, or cited as precedents by Service personnel in
the disposition of other cases. In applying published rulings and
procedures, the effect of subsequent legislation, regulations,

court decisions, rulings, and procedures must be considered,
and Service personnel and others concerned are cautioned
against reaching the same conclusions in other cases unless
the facts and circumstances are substantially the same.

The Bulletin is divided into four parts as follows:

Part I.—1986 Code.
This part includes rulings and decisions based on provisions of
the Internal Revenue Code of 1986.

Part II.—Treaties and Tax Legislation.
This part is divided into two subparts as follows: Subpart A,
Tax Conventions and Other Related Items, and Subpart B, Leg-
islation and Related Committee Reports.

Part III.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to these
subjects are contained in the other Parts and Subparts. Also
included in this part are Bank Secrecy Act Administrative Rul-
ings. Bank Secrecy Act Administrative Rulings are issued by
the Department of the Treasury’s Office of the Assistant Sec-
retary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The last Bulletin for each month includes a cumulative index
for the matters published during the preceding months. These
monthly indexes are cumulated on a semiannual basis, and are
published in the last Bulletin of each semiannual period.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.
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Part I. Rulings and Decisions Under the Internal Revenue Code
of 1986
Section 42.—Low-Income
Housing Credit

Low-income housing credit; satis-
factory bond; “bond factor” amounts
for the period April through June 2004.
This ruling announces the monthly bond
factor amounts to be used by taxpay-
ers who dispose of qualified low-income
buildings or interests therein during the
period April through June 2004.

Rev. Rul. 2004–40

In Rev. Rul. 90–60, 1990–2 C.B.
3, the Internal Revenue Service provided

guidance to taxpayers concerning the gen-
eral methodology used by the Treasury
Department in computing the bond factor
amounts used in calculating the amount of
bond considered satisfactory by the Secre-
tary under § 42(j)(6) of the Internal Rev-
enue Code. It further announced that the
Secretary would publish in the Internal
Revenue Bulletin a table of bond factor
amounts for dispositions occurring during
each calendar month.

Rev. Proc. 99–11, 1999–1 C.B. 275,
established a collateral program as an al-
ternative to providing a surety bond for
taxpayers to avoid or defer recapture of

the low-income housing tax credits under
§ 42(j)(6). Under this program, taxpayers
may establish a Treasury Direct Account
and pledge certain United States Treasury
securities to the Internal Revenue Service
as security.

This revenue ruling provides in Table
1 the bond factor amounts for calculating
the amount of bond considered satisfactory
under § 42(j)(6) or the amount of United
States Treasury securities to pledge in a
Treasury Direct Account under Rev. Proc.
99–11 for dispositions of qualified low-in-
come buildings or interests therein during
the period April through June 2004.

Table 1
Rev. Rul. 2004–40

Monthly Bond Factor Amounts for Dispositions Expressed
As a Percentage of Total Credits

Calendar Year Building Placed in Service
or, if Section 42(f)(1) Election Was Made,

the Succeeding Calendar Year

Month of
Disposition

1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000

Apr ’04 15.55 28.88 40.34 50.12 58.45 57.84 57.87 57.99 58.25 58.56 58.98

May ’04 15.55 28.88 40.34 50.12 58.45 57.71 57.75 57.87 58.13 58.45 58.87

Jun ’04 15.55 28.88 40.34 50.12 58.45 57.59 57.63 57.75 58.02 58.34 58.77

Table 1 (cont’d)
Rev. Rul. 2004–40

Monthly Bond Factor Amounts for Dispositions Expressed
As a Percentage of Total Credits

Calendar Year Building Placed in Service
or, if Section 42(f)(1) Election Was Made,

the Succeeding Calendar Year

Month of
Disposition

2001 2002 2003 2004

Apr ’04 59.74 60.79 62.04 62.68

May ’04 59.64 60.69 61.93 62.68

Jun ’04 59.55 60.59 61.84 62.68

For a list of bond factor amounts ap-
plicable to dispositions occurring during
other calendar years, see: Rev. Rul.
98–3, 1998–1 C.B. 248; Rev. Rul.

2001–2, 2001–1 C.B. 255; Rev. Rul.
2001–53, 2001–2 C.B. 488; Rev. Rul.
2002–72, 2002–2 C.B. 759; and Rev. Rul.
2003–117, 2003–46 I.R.B. 1051. For

dispositions occurring during the period
January through March 2004, see Rev.
Rul. 2004–16, 2004–8 I.R.B. 503.
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DRAFTING INFORMATION

The principal author of this revenue rul-
ing is Gregory N. Doran of the Office
of Associate Chief Counsel (Passthroughs
and Special Industries). For further infor-
mation regarding this revenue ruling, con-
tact Mr. Doran at (202) 622–3040 (not a
toll-free call).

Section 223.—Health
Savings Accounts

Health Savings Accounts (HSAs).
This ruling provides that if an individual is
covered by both a high deductible health
plan (HDHP) that does not cover prescrip-
tion drugs and by a separate prescription
drug plan (or rider) that provides benefits
before the minimum annual deductible of
the HDHP has been satisfied, that indi-
vidual is not an eligible individual under
section 223(c)(1)(A) of the Code and may
not make contributions to a Health Sav-
ings Account.

Rev. Rul. 2004–38

ISSUE

May an individual contribute to a
Health Savings Account (HSA) under
section 223 of the Internal Revenue Code
if the individual is covered by both a high
deductible health plan (HDHP) that does
not cover prescription drug benefits and
by a separate prescription drug plan (or
rider) that does not qualify as an HDHP
because the plan provides benefits before
the individual has satisfied the minimum
annual deductible required by section
223(c)(2)(A)?

FACTS

Individual A is covered by a health
plan that satisfies the requirements for an
HDHP under section 223(c)(2), including
the minimum annual deductible required
by section 223(c)(2)(A). The HDHP does
not include coverage for prescription drug
benefits. Individual A is also covered by
another plan (or rider) which provides
prescription drug benefits. The prescrip-
tion drug coverage is not subject to a
deductible, but requires a copayment for
each prescription. Individual A has no

other health coverage, is not eligible for
Medicare and may not be claimed as a
dependent on another’s return.

LAW AND ANALYSIS

Section 223(a) allows a deduction for
contributions to an HSA for an “eligible
individual.” Section 223(c)(1)(A) provides
that an “eligible individual” means, with
respect to any month, any individual who,
in addition to other requirements, is cov-
ered under an HDHP on the first day of
such month and is not, while covered un-
der an HDHP, “covered under any health
plan which is not a high deductible health
plan, and which provides coverage for any
benefit which is covered under the high de-
ductible health plan.”

Section 223(c)(2)(A) defines an HDHP
as a health plan that satisfies certain re-
quirements with respect to minimum
annual deductibles and maximum annual
out-of-pocket expenses.

Section 223(c)(1)(B) provides that, in
addition to coverage under an HDHP, an
eligible individual may also have specif-
ically enumerated coverage that is dis-
regarded for purposes of the deductible.
Disregarded coverage includes “permitted
insurance” and other specified cover-
age (“permitted coverage”). “Permitted
insurance” is coverage under which sub-
stantially all of the coverage provided
relates to liabilities incurred under work-
ers’ compensation laws, tort liabilities,
liabilities relating to ownership or use of
property, insurance for a specified disease
or illness, and insurance that pays a fixed
amount per day (or other period) of hospi-
talization. “Permitted coverage” (whether
through insurance or otherwise) is cover-
age for accidents, disability, dental care,
vision care or long-term care. Prescription
drug benefits are not listed as permitted
insurance or as permitted coverage under
section 223(c)(1)(B).

The legislative history of section 223
explains these provisions by stating that
“eligible individuals for HSAs are individ-
uals who are covered by a high deductible
health plan and no other health plan that
is not a high deductible health plan.” The
legislative history also explains that, “[a]n
individual with other coverage in addition
to a high deductible health plan is still el-
igible for an HSA if such other coverage
is certain permitted insurance or permit-

ted coverage.” H.R. Conf. Rep. No. 391,
108th Cong., 1st Sess. 841 (2003).

Under section 223, an eligible individ-
ual cannot be covered by a health plan that
is not an HDHP unless that health plan pro-
vides coverage for permitted insurance or
permitted coverage. A plan that provides
benefits for prescription drugs is a health
plan. Prescription drug benefits are not in
the list of permitted insurance or permit-
ted coverage. Consequently, an individual
who is covered by both an HDHP and by a
prescription drug plan is not an eligible in-
dividual for the purpose of contributing to
an HSA unless the prescription drug cover-
age is also an HDHP (i.e., the prescription
drug plan does not provide benefits unless
the required minimum annual deductible
under section 223(c)(2)(A) for an HDHP
has been satisfied).

HOLDINGS

Individual A is covered by both an
HDHP that does not cover prescription
drugs and by a separate prescription drug
plan (or rider) that provides benefits be-
fore the minimum annual deductible of the
HDHP has been satisfied. Individual A is
not an “eligible individual” under section
223(c)(1)(A) and may not make contribu-
tions to an HSA. The result is the same if
this prescription drug benefit is provided
as a benefit under a health plan (and not
separately) or as a benefit for Individual A
under a spouse’s plan.

However, if a separate prescription drug
plan (or rider) does not provide benefits
until the minimum annual deductible of the
HDHP has been satisfied, or the prescrip-
tion drug plan is part of an HDHP and sub-
ject to the minimum annual deductible, In-
dividual A is an eligible individual under
section 223(c)(1)(A).

See Rev. Proc. 2004–22, published
elsewhere in this Internal Revenue Bul-
letin for information concerning transition
relief.

DRAFTING INFORMATION

The principal author of this Rev. Rul.
is Shoshanna Tanner of the Office of Di-
vision Counsel/Associate Chief Counsel
(Tax Exempt and Government Entities).
For further information regarding this
Rev. Rul., contact Ms. Tanner at (202)
622–6080 (not a toll-free call).

April 12, 2004 717 2004-15 I.R.B.



Section 337.—Nonrecogni-
tion for Property Distributed
to Parent in Complete Liq-
uidation of Subsidiary

26 CFR 1.337(d)–2T: Loss limitation window period
(temporary).

T.D. 9118

DEPARTMENT OF
THE TREASURY
Internal Revenue Service
26 CFR Part 1

Loss Limitation Rules

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final and temporary regula-
tions.

SUMMARY: This document contains
amendments relating to certain aspects
of the temporary regulations addressing
the deductibility of losses recognized on
dispositions of subsidiary stock by mem-
bers of a consolidated group and to the
consequences of treating subsidiary stock
as worthless. In addition, this document
contains temporary regulations that clarify
when stock of a member of a consolidated
group may be treated as worthless. These
regulations apply to corporations filing
consolidated returns. The text of these
regulations also serves as the text of the
proposed regulations (REG–153172–03)
set forth in the notice of proposed rule-
making on this subject in this issue of the
Bulletin.

DATES: Effective Date: These regulations
are effective March 18, 2004.

Applicability Date: For dates of
applicability, see §§1.337(d)–2T(g),
1.1502–35T(f) and 1.1502–80T(c).

FOR FURTHER INFORMATION
CONTACT: Regarding the amend-
ments under section 337(d), Mark Weiss
(202–622–7790) of the Office of Associate
Chief Counsel (Corporate), and, regarding
the amendments under section 1502, Lola
L. Johnson (202–622–7550) of the Office
of Associate Chief Counsel (Corporate)
(neither is a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On March 12, 2002, the IRS and Trea-
sury published T.D. 8984, 2002–1 C.B.
668 [67 FR 11034]), which included tem-
porary regulations under sections 337(d)
and 1502 that limit the deductibility of loss
recognized by a consolidated group on the
disposition of stock of a subsidiary and
that require certain basis reductions on the
deconsolidation of stock of a subsidiary.
Those regulations are intended to prevent a
corporation from avoiding the recognition
of gain on the disposition of assets through
the use of the consolidated return regula-
tions.

Section 1.337(d)–2T disallows loss rec-
ognized by a member of a consolidated
group with respect to the disposition of
stock of a subsidiary to the extent that such
loss is attributable to the recognition of
built-in gain on the disposition of an as-
set. For this purpose, built-in gain is gain
recognized on the disposition of an asset
to the extent attributable, directly or indi-
rectly, in whole or in part, to any excess
of value over basis that is reflected, before
the disposition of the asset, in the basis of
the share, directly or indirectly, in whole or
in part, after applying section 1503(e) and
other applicable provisions of the Internal
Revenue Code and regulations.

On March 14, 2003, the IRS and Trea-
sury published T.D. 9048, 2003–1 C.B.
645 [68 FR 12287]), which included tem-
porary regulations generally intended to
prevent consolidated groups from ob-
taining more than one tax benefit from
a single economic loss. In particular,
§1.1502–35T(f) of those temporary regu-
lations prescribes rules that are intended
to prevent groups from obtaining more
than one tax benefit from a single eco-
nomic loss when a group member claims
a worthless stock deduction with respect
to stock of a subsidiary. In such cases,
the regulation requires an apportionment
of the group’s consolidated net operating
loss (CNOL) to the subsidiary under the
principles of §1.1502–21T(b), and then
treats the apportioned losses as expired.

On August 15, 1994, the IRS and Trea-
sury Department published T.D. 8560,
1994–2 C.B. 200 [59 FR 41666]) adding
paragraph (c) to §1.1502–80. Section
1.1502–80(c) provides that, for consoli-

dated return years beginning on or after
January 1, 1995, stock of a member is not
treated as worthless under section 165 be-
fore the stock is treated as disposed of un-
der the principles of §1.1502–19(c)(1)(iii).
Under §1.1502–19(c)(1)(iii), stock of a
subsidiary is treated as disposed of, by
reason of worthlessness, at the time sub-
stantially all of the subsidiary’s assets
are treated as disposed of, abandoned,
or destroyed for federal income tax pur-
poses, at the time of certain discharges of
indebtedness of the subsidiary, or at the
time a member takes into account cer-
tain deductions and losses with respect to
indebtedness of the subsidiary. Section
1.1502–80(c) was promulgated to more
fully implement the single entity treatment
of consolidated groups. It also had the
effects of preventing certain inappropri-
ate disallowances of loss that occurred
when §1.1502–20 governed the allowance
of stock losses and of alleviating con-
cerns regarding protecting the attributes of
bankrupt subsidiaries.

Explanation of Provisions

Taxpayers have raised several questions
regarding the interpretation and applica-
tion of §§1.337(d)–2T, 1.1502–35T(f), and
1.1502–80(c). The following paragraphs
describe these questions and the manner in
which they are addressed in these tempo-
rary regulations.

A. §1.337(d)–2T

Taxpayers have questioned whether, in
computing the amount of stock loss that is
attributable to the recognition of built-in
gain, gain recognized on the disposition
of an asset may be reduced by expenses
directly attributable to the recognition of
that gain. The IRS and Treasury Depart-
ment believe that, because expenses attrib-
utable to the recognition of built-in gain
reduce the basis of the subsidiary’s stock,
the computation of the amount of stock
loss that is attributable to the recognition
of built-in gain should take such expenses
into account. Accordingly, this document
amends §1.337(d)–2T to provide that stock
loss is not disallowed to the extent the tax-
payer establishes that the loss or basis is
not attributable to recognized built-in gain
reduced by expenses directly related to the
recognition of that gain, including, in cer-
tain cases, federal income taxes related
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to the recognition of such gain. In addi-
tion, this document makes a non-substan-
tive technical correction to the example set
forth in §1.337(d)–2T(c)(4).

The IRS and Treasury Department con-
tinue to consider alternative methods of
implementing section 337(d) in the consol-
idated return context.

B. §1.1502–35T(f)

Taxpayers have commented that, in cer-
tain cases, §1.1502–35T(f) may eliminate
losses where there is no risk of duplication.
In particular, taxpayers are concerned that
the rule appears to eliminate a subsidiary’s
apportioned part of the CNOL even if the
subsidiary has a separate return year fol-
lowing the year in which a member of the
group claims a worthless stock deduction
with respect to the subsidiary’s stock. The
IRS and Treasury Department believe that
the elimination of a subsidiary’s appor-
tioned CNOL is generally necessary to
prevent duplication only if a member of
the group claims a worthless stock deduc-
tion with respect to subsidiary stock and
the subsidiary has no separate return year
following the year in which the worth-
less stock deduction is claimed. These
temporary regulations, therefore, amend
§1.1502–35T(f) to provide that the sub-
sidiary’s apportioned part of the CNOL is
treated as expired if a member (the claim-
ing member) claims a worthless stock
deduction with respect to the subsidiary’s
stock and, immediately following the tax-
able year in which the worthless stock
deduction is claimed, the subsidiary is
a member of a group that includes any
corporation (other than a lower-tier sub-
sidiary of the member the stock of which
was treated as worthless) that, during that
taxable year, was a member of the group
that includes the claiming member.

The IRS and the Treasury Department
continue to consider methods of prevent-
ing groups from obtaining more than a
single tax benefit from a single economic
loss other than the methods employed in
§1.1502–35T.

C. §1.1502–80(c)

Taxpayers have also raised con-
cerns that, in certain circumstances,
§1.1502–80(c) may prevent a group from
claiming a worthless stock deduction with

respect to subsidiary stock that is worth-
less within the meaning of section 165 if
the subsidiary ceases to be a member of the
group before it satisfies the requirements
of §1.1502–19(c)(1)(iii). For example,
assume that the stock of a subsidiary is
worthless within the meaning of section
165 but the subsidiary has not disposed
of, abandoned, or destroyed substantially
all of its assets and the requirements of
§1.1502–19(c)(1)(iii) are not otherwise
satisfied. At that time, §1.1502–80(c)
would prevent the group from treating
the subsidiary’s stock as worthless. If the
subsidiary then cancels its outstanding
shares and issues new shares to its credi-
tors, which are not members of the group,
the subsidiary will cease to be a member
of the group before it satisfies the require-
ments of §1.1502–80(c). Taxpayers are
concerned that, unless §1.1502–80(c) is
treated as inapplicable immediately prior
to the cancellation of the subsidiary’s
stock, the group will never be entitled to
claim a worthless stock deduction with
respect to that stock.

Section 1.1502–80(c) is intended to
defer, not disallow, worthless stock
deductions with respect to subsidiary
stock. Therefore, these temporary reg-
ulations amend §1.1502–80(c) and add
§1.1502–80T(c) to clarify that the deferral
of an otherwise allowable loss under sec-
tion 165 terminates immediately prior to
the time that the subsidiary ceases to be
a member of the group. Accordingly, in
the example above, the group would be
entitled to the worthless stock deduction
in the taxable year in which the subsidiary
ceases to be a member of the group.

Taxpayers have questioned whether
§1.1502–80(c) remains necessary given
that §1.1502–20 no longer governs the
allowance of loss on sales of subsidiary
stock. The IRS and Treasury are evalu-
ating whether the rule of §1.1502–80(c)
continues to be necessary or appropriate.

Effective Date

The amendments set forth in these tem-
porary regulations are applicable to tax
years beginning after March 18, 2004.
However, taxpayers may apply these tem-
porary regulations to certain prior periods.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866. Therefore, a regulatory assess-
ment is not required. These temporary
regulations are necessary to provide tax-
payers with immediate guidance regarding
allowable loss and basis reductions in con-
nection with dispositions and deconsolida-
tions of subsidiary stock. These temporary
regulations clarify existing rules and sim-
plify their application in order to ease
taxpayer compliance. Accordingly, good
cause is found for dispensing with notice
and public procedure pursuant to 5 U.S.C.
553(b)(B) and with a delayed effective
date pursuant to 5 U.S.C. 553(d)(1) and
(3). For the applicability of the Regula-
tory Flexibility Act (5 U.S.C. chapter 6),
refer to the Special Analyses section of
the preamble to the cross-reference notice
of proposed rulemaking published in the
Bulletin. Pursuant to section 7805(f) of
the Internal Revenue Code, these tempo-
rary regulations will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment on
its impact on small business.

Drafting Information

The principal author of the regulations
under section 337(d) is Mark Weiss, Office
of Associate Chief Counsel (Corporate).
The principal author of the regulations un-
der section 1502 is Lola L. Johnson, Of-
fice of Associate Chief Counsel (Corpo-
rate). However, other personnel from the
IRS and Treasury participated in their de-
velopment.

* * * * *

Amendments to the Regulations

Accordingly, 26 CFR part 1 is amended
as follows:

Paragraph 1. The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2. Section 1.337(d)–2T is

amended by revising paragraph (c)(2)
and the example in paragraph (c)(4) to
read as follows:
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§1.337(d)–2T Loss limitation window
period (temporary).

* * * * *
(c) * * *
(2) General rule. Loss is not disallowed

under paragraph (a)(1) of this section and
basis is not reduced under paragraph (b)(1)
of this section to the extent the taxpayer es-
tablishes that the loss or basis is not attrib-
utable to the recognition of built-in gain,
net of directly related expenses, on the dis-
position of an asset (including stock and
securities). Loss or basis may be attrib-
utable to the recognition of built-in gain
on the disposition of an asset by a prior
group. For purposes of this section, gain
recognized on the disposition of an asset
is built-in gain to the extent attributable,
directly or indirectly, in whole or in part,
to any excess of value over basis that is
reflected, before the disposition of the as-
set, in the basis of the share, directly or in-
directly, in whole or in part, after apply-
ing section 1503(e) and other applicable
provisions of the Internal Revenue Code
and regulations. Federal income taxes may
be directly related to built-in gain recog-
nized on the disposition of an asset only
to the extent of the excess (if any) of the
group’s income tax liability actually im-
posed under Subtitle A of the Internal Rev-
enue Code for the taxable year of the dis-
position of the asset over the group’s in-
come tax liability for the taxable year re-
determined by not taking into account the
built-in gain recognized on the disposition
of the asset. For this purpose, the group’s
income tax liability actually imposed and
its redetermined income tax liability are
determined without taking into account the
foreign tax credit under section 27(a) of the
Internal Revenue Code. This paragraph
(c)(2) applies to dispositions and deconsol-
idations on or after March 18, 2004. Tax-
payers, however, may choose to apply this
paragraph (c)(2) to dispositions and decon-
solidations on or after March 7, 2002; oth-
erwise, paragraph (c)(2) of §1.337(d)–2T
as contained in 26 CFR part 1 edition re-
vised as of April 1, 2003, shall apply.

* * * * *
(4) * * *
Example. Loss offsetting built-in gain in a prior

group. (i) P buys all the stock of T for $50 in Year
1, and T becomes a member of the P group. T has
2 assets. Asset 1 has a basis of $50 and a value of
$0, and asset 2 has a basis of $0 and a value of $50.
T sells asset 2 during Year 3 for $50 and recognizes

a $50 gain. Under the investment adjustment system,
P’s basis in the T stock increased to $100 as a result of
the recognition of gain. In Year 5, all of the stock of P
is acquired by the P1 group, and the former members
of the P group become members of the P1 group. T
then sells asset 1 for $0, and recognizes a $50 loss.
Under the investment adjustment system, P’s basis in
the T stock decreases to $50 as a result of the loss.
T’s assets decline in value from $50 to $40. P then
sells all the stock of T for $40 and recognizes a $10
loss.

(ii) P’s basis in the T stock reflects both T’s un-
recognized gain and unrecognized loss with respect
to its assets. The gain T recognizes on the disposi-
tion of asset 2 is built-in gain with respect to both the
P and P1 groups for purposes of paragraph (c)(2) of
this section. In addition, the loss T recognizes on the
disposition of asset 1 is built-in loss with respect to
the P and P1 groups for purposes of paragraph (c)(2)
of this section. T’s recognition of the built-in loss
while a member of the P1 group offsets the effect on
T’s stock basis of T’s recognition of the built-in gain
while a member of the P group. Thus, P’s $10 loss on
the sale of the T stock is not attributable to the recog-
nition of built-in gain, and the loss is therefore not
disallowed under paragraph (c)(2) of this section.

(iii) The result would be the same if, instead of
having a $50 built-in loss in asset 1 when it becomes a
member of the P group, T has a $50 net operating loss
carryover and the carryover is used by the P group.

* * * * *
Par. 3. Section 1.1502–35T is amended

by revising paragraph (f)(1) to read as fol-
lows:

§1.1502–35T Transfers of subsidiary
member stock and deconsolidations of
subsidiary members (temporary).

* * *
(f) Worthlessness not followed by sep-

arate return years—(1) General rule.
Notwithstanding any other provision in
the regulations under section 1502, if a
member of a group (the claiming group)
treats stock of a subsidiary as worthless
under section 165 (taking into account
the provisions of §1.1502–80(c)) and,
on the day following the last day of the
claiming group’s taxable year in which the
worthless stock deduction is claimed, the
subsidiary (or its successor, determined
without regard to paragraphs (d)(5)(iii)
and (iv) of this section) is a member
of a group that includes any corpora-
tion that, during that taxable year, was
a member of the claiming group (other
than a lower-tier subsidiary of the sub-
sidiary) or is a successor (determined
without regard to paragraphs (d)(5)(iii)
and (iv) of this section) of such a mem-
ber, then all losses treated as attributable
to the subsidiary under the principles of

§1.1502–21T(b)(2)(iv) shall be treated as
expired as of the day following the last
day of the claiming group’s taxable year
in which the worthless stock deduction is
claimed. In addition, notwithstanding any
other provision in the regulations under
section 1502, if a member recognizes a
loss with respect to subsidiary stock and
on the following day the subsidiary is not
a member of the group and does not have a
separate return year, then all losses treated
as attributable to the subsidiary under the
principles of §1.1502–21T(b)(2)(iv) shall
be treated as expired as of the day follow-
ing the last day of the group’s taxable year
in which the stock loss is claimed. For
purposes of this paragraph (f), the deter-
mination of the losses attributable to the
subsidiary shall be made after computing
the taxable income of the group for the
taxable year in which the group treats the
stock of the subsidiary as worthless or
the subsidiary liquidates and after com-
puting the taxable income for any taxable
year to which such losses may be carried
back. The loss treated as expired under
this paragraph (f) shall not be treated as a
noncapital, nondeductible expense under
§1.1502–32(b)(2)(iii). This paragraph (f)
applies to worthlessness determinations
and liquidations that occur after March 18,
2004, and before March 12, 2006. How-
ever, the group may apply this paragraph
(f) to worthlessness determinations and
liquidations that occur on or after March
7, 2002, and before March 18, 2004; oth-
erwise, paragraph (f) of §1.1502–35T as
contained in 26 CFR part 1 edition revised
as of April 1, 2003, shall apply to such
determinations of worthlessness and liqui-
dations.

* * * * *
Par. 4. Section 1.1502–80 is amended

by adding a sentence to the end of para-
graph (c) to read as follows:

§1.1502–80 Applicability of other
provisions of law.

* * * * *
(c) * * * For further guidance, see

§1.1502–80T(c).
Par. 5. Section 1.1502–80T is added to

read as follows:
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§1.1502–80T Applicability of other
provisions of law (temporary).

(a) and (b) [Reserved]. For further
guidance, see §1.1502–80(a) and (b).

(c) Deferral of section 165. Stock of
a member is not treated as worthless un-
der section 165 before the stock is treated
as disposed of under the principles of
§1.1502–19(c)(1)(iii). If stock of a mem-
ber would otherwise be treated as worth-
less under the principles of section 165,
then, notwithstanding the previous sen-
tence, such stock may be treated as worth-
less under section 165 immediately prior
to the time such member ceases to be a
member of the group. See §§1.1502–11(c)
and 1.1502–35T for additional rules re-
lating to stock loss. This paragraph (c)
applies to taxable years beginning after
March 18, 2004, and before March 18,
2007. Taxpayers, however, may apply this
paragraph (c) to taxable years beginning
on or after January 1, 1995, and before
March 18, 2004; otherwise, paragraph (c)
of §1.1502–80 as contained in 26 CFR
part 1 edition revised as of April 1, 2003,
shall apply to taxable years beginning on
or after January 1, 1995, and on or before
March 18, 2004.

(d) through (f) [Reserved]. For further
guidance, see §1.1502–80(d) through (f).

Mark E. Matthews,
Deputy Commissioner for
Services and Enforcement.

Approved March 9, 2004.

Gregory F. Jenner,
Acting Assistant Secretary of the Treasury.

(Filed by the Office of the Federal Register on March 17,
2004, 8:45 a.m., and published in the issue of the Federal
Register for March 18, 2004, 69 F.R. 12799)

Section 1502.—Regulations
26 CFR 1.1502–13: Intercompany transactions.

T.D. 9117

DEPARTMENT OF
THE TREASURY
Internal Revenue Service
26 CFR Part 1

Guidance Under Section 1502;
Application of Section 108 to
Members of a Consolidated
Group

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Temporary and final regula-
tions.

SUMMARY: This document contains tem-
porary regulations under section 1502 that
govern the application of section 108 when
a member of a consolidated group realizes
discharge of indebtedness income. These
regulations affect corporations filing con-
solidated returns.

DATES: Effective Date: These regulations
are effective March 15, 2004.

Applicability Dates: For dates of
applicability, see §§1.1502–13T(l) and
1.1502–28T(d).

FOR FURTHER INFORMATION
CONTACT: Candace Ewell or Marie
Milnes-Vasquez at (202) 622–7530 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

On September 4, 2003, the IRS and
Treasury Department published in the
Federal Register a notice of proposed
rulemaking (REG–132760–03, 2003–43
I.R.B. 933 [68 FR 52542]) and temporary
regulations (T.D. 9089, 2003–43 I.R.B.
906 [68 FR 52487]) under section 1502
of the Internal Revenue Code. The tem-
porary regulations added §1.1502–28T,
which provides guidance regarding the
determination of the attributes that are
available for reduction when a member
of a consolidated group realizes discharge
of indebtedness income that is excluded
from gross income (excluded COD in-
come) and the method for reducing those
attributes. Section 1.1502–28T reflects
a consolidated approach that is intended
to make available for reduction attributes
that are available to the debtor member.
The regulations contain a rule governing

the order in which attributes are reduced
and a look-through rule that provides that
when the basis of stock of a member (the
lower-tier member) that is owned by an-
other member is reduced, the lower-tier
member must reduce its attributes as if it
had realized excluded COD income in the
amount of the basis reduction.

On December 11, 2003, the IRS and
Treasury Department published in the
Federal Register a notice of proposed
rulemaking (REG–153319–03, 2003–52
I.R.B. 1256 [68 FR 69062]) and tem-
porary regulations (T.D. 9098, 2003–52
I.R.B. 1248 [68 FR 69024]) under section
1502 amending §1.1502–28T. Those reg-
ulations clarify that certain attributes that
arise (or are treated as arising) in a sep-
arate return year are subject to reduction
when no SRLY limitation applies to the
use of such attributes.

The IRS and Treasury Department have
received comments regarding certain tech-
nical issues that arise under the regula-
tions. The temporary regulations included
in this document address certain issues re-
lated to the application of section 1245 and
the matching rule of §1.1502–13, and cer-
tain issues related to the inclusion of ex-
cess loss accounts in cases in which ex-
cluded COD income is not fully applied to
reduce attributes. The IRS and Treasury
Department anticipate that there may be
further changes to the regulations but be-
lieve that immediate guidance on these is-
sues is desirable. The following sections
describe these issues and the manner in
which they are addressed in these tempo-
rary regulations.

A. Application of Section 1245

Under section 108(b), asset basis is an
attribute that is subject to reduction in re-
spect of excluded COD income. Under
section 108(b)(5), the taxpayer may elect
to apply any portion of excluded COD in-
come to reduce basis in depreciable assets
under the rules of section 1017 prior to re-
ducing other attributes.

Section 1017 provides rules that apply
in cases in which excluded COD income
is applied to reduce the basis of property.
Under section 1017(d)(1), any property the
basis of which is reduced and which is
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neither section 1245 property nor section
1250 property is treated as section 1245
property and the basis reduction is treated
as a deduction allowed for depreciation.
Under section 1017(b)(3)(D), if a corpo-
ration that has excluded COD income is
a member of a consolidated group, it can
elect to treat the stock of another member
as depreciable property if that other mem-
ber consents to a corresponding reduction
in the basis of its depreciable property.

Generally, if section 1245 property is
disposed of, the amount by which the
lower of (1) the recomputed basis of the
property, or (2) in the case of a sale, ex-
change or involuntary conversion, the
amount realized, or (3) in the case of any
other disposition, the fair market value
of such property, exceeds the adjusted
basis of such property is treated as ordi-
nary income (the recapture amount). The
recomputed basis is the adjusted basis
of property increased by adjustments re-
flected in that basis that are attributable to
deductions allowed or allowable for de-
preciation or amortization. Application of
the recapture rule of section 1245 to prop-
erty the basis of which has been reduced
by reason of the realization of excluded
COD income ensures that the character of
the income deferred by reason of attribute
reduction (i.e., the extra gain that may be
recognized on the disposition of an asset
the basis of which has been reduced) will
be ordinary (even if the asset is held as
a capital asset), which character the ex-
cluded COD income would have had if it
had been included in income when real-
ized.

Commentators have noted that if the ba-
sis of subsidiary stock is reduced in re-
spect of a member’s excluded COD in-
come and then the basis of the assets of
that subsidiary are reduced pursuant to the
look-through rule, both the stock of the
subsidiary as well as its assets would be
treated as section 1245 property. As a
result of that treatment, in certain cases,
the group may be required to include in
income an inappropriate amount of ordi-
nary income. A similar result may ob-
tain if a member consents under section
1017(b)(3)(D) to reduce the basis of its de-
preciable property when stock of the sub-
sidiary is treated as depreciable property.

For example, assume a member (a
higher-tier member) realizes excluded

COD income that is applied to reduce the
higher-tier member’s basis in the stock
of another member (a lower-tier mem-
ber) and, as a result, a corresponding
reduction to the basis of property of the
lower-tier member is made. The follow-
ing year, the lower-tier member transfers
all of its assets to the higher-tier mem-
ber in a liquidation to which section 332
applies. Under section 1245, recapture
on the lower-tier member’s property that
is treated as section 1245 property by
reason of section 1017(d)(1) is limited
to the amount of the gain recognized by
the lower-tier member in the liquidation.
However, no similar limitation applies to
the stock of the lower-tier member that
is also treated as section 1245 property.
Therefore, the higher-tier member would
be required to include as ordinary income
the entire recapture amount with respect
to the lower-tier member stock. In addi-
tion, when the higher-tier member sells
the assets of the former lower-tier mem-
ber the bases of which were reduced, the
higher-tier member would be required to
include as ordinary income the recapture
amount with respect to such assets. In
that case, the group may be required to
include in consolidated taxable income the
amounts representing the same excluded
COD income more than once.

The IRS and Treasury Department be-
lieve that it is appropriate for the group
to include in income as ordinary income
amounts reflecting previously excluded
COD income only once. Therefore, to
prevent a double inclusion of ordinary
income amounts representing the same
excluded COD income, these regulations
provide that a reduction of the basis of
subsidiary stock is treated as a deduction
allowed for depreciation only to the extent
that the amount by which the basis of the
subsidiary stock is reduced exceeds the
total amount of the attributes attributable
to such subsidiary that are reduced pur-
suant to the subsidiary’s consent under
section 1017(b)(3)(D) or as a result of the
application of the look-through rule. This
rule has the effect of limiting the ordinary
income recapture amount to the amount
of the stock basis reduction that does not
result in a corresponding reduction of the
tax attributes attributable to the subsidiary.

B. Application of Matching Rule

If the member that realizes excluded
COD income is the creditor with respect
to an intercompany obligation, it is pos-
sible that the basis of that intercompany
obligation would be reduced under sec-
tions 108 and 1017, and §1.1502–28T.
Section 1.1502–13 provides rules relating
to the treatment of transactions between
members of a consolidated group. In gen-
eral, in the case of a transaction between
two members (S and B) of a consolidated
group, the regulations operate to match
the items of both members. In particular,
under §1.1502–13(c)(1)(i), the separate
entity attributes of S’s intercompany items
and B’s corresponding items are redeter-
mined to the extent necessary to produce
the same effect on consolidated taxable
income (and consolidated tax liability) as
if S and B were divisions of a single corpo-
ration, and the intercompany transaction
were a transaction between divisions. Un-
der paragraph §1.1502–13(c)(6)(i), subject
to certain limitations, S’s intercompany
item might be redetermined to be excluded
from gross income or treated as a noncap-
ital, nondeductible amount.

Some commentators have asked
whether the rule of §1.1502–13(c)(6)(i)
operates to exclude from gross income
any income recognized that is attribut-
able to the application of excluded COD
income to reduce the basis of an intercom-
pany obligation. The application of the
rule of §1.1502–13(c)(6)(i) in this manner
would render without consequence the
reduction of the basis of the intercompany
obligation. These temporary regulations,
therefore, reflect the IRS’s and Treasury
Department’s position that, if the basis of
an intercompany obligation held by a cred-
itor member is reduced in respect of ex-
cluded COD income, §1.1502–13(c)(6)(i)
will not apply to exclude income of the
creditor member attributable to the basis
reduction in the intercompany obligation.

C. Taking into Account of Excess Loss
Account

Under §§1.1502–19 and 1.1502–19T,
when an indebtedness of a subsidiary is
discharged and any part of the amount dis-
charged is not included in gross income
and is not treated as tax-exempt income
under §1.1502–32, if there is an excess loss

2004-15 I.R.B. 722 April 12, 2004



account in the stock of the subsidiary, that
excess loss account must be included in
income to the extent of the amount dis-
charged that is not treated as tax-exempt
income. Questions have arisen regarding
the timing of the taking into account of
excess loss accounts required pursuant to
§§1.1502–19 and 1.1502–19T.

The IRS and Treasury Department have
considered whether an excess loss account
that is required to be included as a result of
the application of §1.1502–19(c)(1)(iii)(B)
is properly included in the group’s consol-
idated taxable income for the taxable year
that includes the date on which the member
realizes the excluded COD income. Some
have suggested that, because pursuant to
section 108(b)(4)(A) attributes are reduced
only after the computation of tax for the
year of the excluded COD income and,
therefore, whether an excess loss account
must be included in income is determined
only after the computation of tax, the in-
clusion of the excess loss account should
not be required on the return for the tax-
able year that includes the date on which
the excluded COD income was realized.
Because the inclusion of the excess loss
account is required in connection with the
realization of the excluded COD income,
the IRS and Treasury Department believe
that it is properly included on the return for
the taxable year that includes the date on
which the excluded COD income was re-
alized.

Some have suggested that inclusion
of the excess loss account on the return
for the taxable year that includes the date
on which the excluded COD income was
realized could result in circular calcula-
tions. That is, the inclusion of the excess
loss account would be offset by losses that
would have otherwise been subject to re-
duction, potentially increasing the amount
of excluded COD income that is not ap-
plied to reduce attributes and, therefore,
the amount of excess loss account required
to be taken into account. To address this
concern, contemporaneously with the is-
suance of these temporary regulations, the
IRS and Treasury Department are propos-
ing regulations (REG–167265–03) that
address these and other circular compu-
tations that would otherwise arise when
there is an actual disposition of sub-
sidiary stock, or an event that is treated
as a disposition of subsidiary stock under
§1.1502–19, in the year that a member of

the group realizes excluded COD income.
Those regulations are published elsewhere
in this issue of the Bulletin.

Special Analysis

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866. Therefore, a regulatory assessment
is not required. These temporary regula-
tions are necessary to provide taxpayers
with immediate guidance regarding the ap-
plication of section 108 when a member
of a consolidated group realizes discharge
of indebtedness income that is excluded
from gross income and the consequences
of such application. Accordingly, good
cause is found for dispensing with notice
and public procedure pursuant to 5 U.S.C.
553(b)(B) and with a delayed applicabil-
ity date pursuant to 5 U.S.C. 553(d)(3).
For applicability of the Regulatory Flexi-
bility Act, please refer to the cross-refer-
ence notice of proposed rulemaking pub-
lished elsewhere in this issue of the Bul-
letin. Pursuant to section 7805(f) of the
Internal Revenue Code, these temporary
regulations will be submitted to the Chief
Counsel for Advocacy of the Small Busi-
ness Administration for comment on their
impact on small business.

Drafting Information

The principal author of these regula-
tions is Marie C. Milnes-Vasquez of the
Office of Associate Chief Counsel (Corpo-
rate). However, other personnel from the
IRS and Treasury Department participated
in their development.

* * * * *

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 is amended by adding an entry in
numerical order to read in part as follows:

Authority: 26 U.S.C. 7805. * * *
Section 1.1502–13T also issued under

26 U.S.C. 1502. * * *
Par. 2. Paragraph (g)(3)(ii)(B) of

§1.1502–13 is revised to read as follows:

§1.1502–13 Intercompany transactions.

* * *
(g) * * *
(3) * * *
(ii) * * *
(B) [Reserved]. For further guidance,

see §1.1502–13T(g)(3)(ii)(B).

* * * * *
Par. 3. Section 1.1502–13T is added to

read as follows:

§1.1502–13T Intercompany transactions
(temporary).

(a) through (g)(3)(ii)(A) [Reserved].
For further guidance, see §1.1502–13(a)
through (g)(3)(ii)(B).

(g)(3)(ii)(B) Timing and attributes. For
purposes of applying the matching rule and
the acceleration rule —

(1) Paragraph (c)(6)(ii) of this section
(limitation on treatment of intercompany
income or gain as excluded from gross in-
come) does not apply to prevent any inter-
company income or gain from being ex-
cluded from gross income;

(2) Any gain or loss from an intercom-
pany obligation is not subject to section
108(a), section 354 or section 1091;

(3) The reduction of the basis of an
intercompany obligation pursuant to sec-
tions 108 and 1017 and §1.1502–28T does
not result in the realization of any amount
with respect to such obligation; and

(4) Paragraph (c)(6)(i) of this sec-
tion (treatment of intercompany items if
corresponding items are excluded or non-
deductible) will not apply to exclude any
amount of income or gain attributable to a
reduction of the basis of an intercompany
obligation pursuant to sections 108 and
1017 and §1.1502–28T.

(g)(3)(iii) through (k) [Reserved].
For further guidance, see §1.1502–13
(g)(3)(iii) through (k).

(l) Effective dates. Paragraph
(g)(3)(ii)(B) of this section applies to
transactions or events occurring during a
taxable year the original return for which
is due (without extensions) after March
12, 2004.

Par. 4. Section 1.1502–28T is amended
by:

1. Adding paragraphs (b)(4), (b)(5),
and (b)(6).

2. Revising paragraph (d).
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The additions and revision read as fol-
lows:

§1.1502–28T Consolidated section 108
(temporary).

* * * * *
(b) * * *
(4) Application of section 1245. Not-

withstanding section 1017(d)(1)(B), a re-
duction of the basis of subsidiary stock is
treated as a deduction allowed for depreci-
ation only to the extent that the amount by
which the basis of the subsidiary stock is
reduced exceeds the total amount of the at-
tributes attributable to such subsidiary that
are reduced pursuant to the subsidiary’s
consent under section 1017(b)(3)(D) or as
a result of the application of paragraph
(a)(3)(ii) of this section.

(5) Reduction of basis of inter-
company obligations. See §1.1502–
13T(g)(3)(ii)(B)(3) and (4) for spe-
cial rules related to the application of
the matching and acceleration rules of
§1.1502–13 when the basis of an inter-
company obligation is reduced pursuant
to sections 108 and 1017 and paragraph
(a)(2) or (3) of this section.

(6) Taking into account of excess loss
account—(i) Determination of inclusion.
[Reserved.]

(ii) Timing of inclusion. To the ex-
tent an excess loss account in a share of
stock of a subsidiary that realizes excluded
COD income is required to be taken into
account as a result of the application of
§1.1502–19(c)(1)(iii)(B), such amount
shall be included on the group’s tax return
for the taxable year that includes the date
on which the subsidiary realizes such ex-
cluded COD income.

* * * * *
(d) Effective dates. (1) This section,

other than paragraphs (a)(4), (b)(4), (b)(5),
and (b)(6) of this section, applies to dis-
charges of indebtedness that occur after
August 29, 2003.

(2) Paragraph (a)(4) of this section ap-
plies to discharges of indebtedness that oc-
cur after August 29, 2003, but only if the
discharge occurs during a taxable year the
original return for which is due (without
regard to extensions) after December 11,
2003. However, groups may apply para-
graph (a)(4) of this section to discharges
of indebtedness that occur after August 29,
2003, and during a taxable year the origi-
nal return for which is due (without regard
to extensions) on or before December 11,
2003. For discharges of indebtedness that
occur after August 29, 2003, and during a
taxable year the original return for which

is due (without regard to extensions) on
or before December 11, 2003, paragraph
(a)(4) of this section shall apply as in ef-
fect on August 29, 2003.

(3) Paragraphs (b)(4), (b)(5), and
(b)(6)(ii) of this section apply to dis-
charges of indebtedness that occur after
August 29, 2003, but only if the discharge
occurs during a taxable year the original
return for which is due (without regard to
extensions) after March 12, 2004. How-
ever, groups may apply paragraphs (b)(4),
(b)(5), and (b)(6) of this section to dis-
charges of indebtedness that occur after
August 29, 2003, and during a taxable
year the original return for which is due
(without regard to extensions) on or before
March 12, 2004.

Mark E. Matthews,
Deputy Commissioner for
Services and Enforcement.

Approved March 4, 2004.

Gregory F. Jenner,
Acting Assistant Secretary of the Treasury.

(Filed by the Office of the Federal Register on March 12,
2004, 8:45 a.m., and published in the issue of the Federal
Register for March 15, 2004, 69 F.R. 12069)
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Part III. Administrative, Procedural, and Miscellaneous
Health Savings
Accounts—Preventive Care

Notice 2004–23

PURPOSE

This notice provides a safe harbor for
preventive care benefits allowed to be
provided by a high deductible health plan
(HDHP) without satisfying the minimum
deductible under section 223(c)(2) of the
Internal Revenue Code.

BACKGROUND

Section 1201 of the Medicare Prescrip-
tion Drug, Improvement, and Moderniza-
tion Act of 2003, Pub. L. No. 108–173,
added section 223 to the Internal Revenue
Code to permit eligible individuals to es-
tablish Health Savings Accounts (HSAs)
for taxable years beginning after Decem-
ber 31, 2003.

Among the requirements for an individ-
ual to qualify as an eligible individual un-
der section 223(c)(1) (and thus to be eli-
gible to make tax-favored contributions to
an HSA) is the requirement that the in-
dividual be covered under an HDHP. An
HDHP is a health plan that satisfies cer-
tain requirements with respect to minimum
deductibles and maximum out-of-pocket
expenses. Generally, an HDHP may not
provide benefits for any year until the de-
ductible for that year is satisfied. How-
ever, section 223(c)(2)(C) provides a safe
harbor for the absence of a preventive care
deductible. That section states, “[a] plan
shall not fail to be treated as a high de-
ductible health plan by reason of failing
to have a deductible for preventive care
(within the meaning of section 1871 of
the Social Security Act, except as oth-
erwise provided by the Secretary).” An
HDHP may therefore provide preventive
care benefits without a deductible or with a
deductible below the minimum annual de-
ductible. On the other hand, there is no
requirement in section 223 that an HDHP
provide benefits for preventive care or pro-
vide preventive care with a deductible be-
low the minimum annual deductible.

PREVENTIVE CARE SAFE HARBOR

Preventive care for purposes of section
223(c)(2)(C) includes, but is not limited to,
the following:

• Periodic health evaluations, includ-
ing tests and diagnostic procedures
ordered in connection with routine ex-
aminations, such as annual physicals.

• Routine prenatal and well-child care.

• Child and adult immunizations.

• Tobacco cessation programs.

• Obesity weight-loss programs.

• Screening services (see attached
APPENDIX).

However, preventive care does not gener-
ally include any service or benefit intended
to treat an existing illness, injury, or condi-
tion (See below for request for comments
regarding drug treatments.)

INTERACTION WITH STATE LAW
HEALTH CARE REQUIREMENTS

Section 220(c)(2)(B)(ii) allows a high
deductible health plan for purposes of an
Archer Medical Savings Account to pro-
vide preventive care without a deductible
if required by state law. However, sec-
tion 220 does not define preventive care
for this purpose. Section 223(c)(2)(C), for
purposes of an HSA, does not condition
the exception for preventive care on state
law requirements. State insurance laws of-
ten require health plans to provide certain
health care without regard to a deductible
or on terms no less favorable than other
care provided by the health plan. The de-
termination of whether health care that is
required by state law to be provided by
an HDHP without regard to a deductible
is “preventive” for purposes of the ex-
ception for preventive care under section
223(c)(2)(C) will be based on the stan-
dards set forth in this notice and other guid-
ance issued by the IRS, rather than on how
that care is characterized by state law.

COMMENTS REQUESTED

Notice 2004–2, 2004–2 I.R.B. 269, re-
quested comments concerning the appro-
priate standard for preventive care in sec-
tion 223(c)(2)(C). We continue to request
comments on the appropriate standard for
preventive care, and in particular, recom-
mendations concerning any benefit or ser-
vice that should be added to those set forth
in this notice and appendix. In addition, we
request comments on the extent to which
benefits provided by an employee assis-
tance program, mental health program or
wellness program may qualify as preven-
tive care, including comments regarding
the scope of treatments provided as bene-
fits through counseling and health assess-
ments. In particular, we request comments
on the extent to which drug treatments, ei-
ther solely by prescription or as part of
an overall treatment regimen should be
treated as preventive care and the appropri-
ate standards for differentiating between
drug treatments that would be considered
preventive care and those that would not
be considered preventive care.

Send comments to: CC:PA:LPD:PR
(Notice 2004–2), Room 5203, Inter-
nal Revenue Service, POB 7604, Ben
Franklin Station, Washington, DC 20044.
Comments may be hand-delivered be-
tween the hours of 8 a.m. and 4 p.m.
to: CC:PA:LPD:PR (Notice 2004–2),
Courier’s Desk, Internal Revenue Ser-
vice, 1111 Constitution Avenue, NW,
Washington, D.C. Alternatively, taxpay-
ers may submit comments electronically
at: Notice.2004.2.Comments@irscoun-
sel.treas.gov (a Service Comments e-mail
address).

DRAFTING INFORMATION

The principal author of this notice
is Shoshanna Tanner of the Office of
Division Counsel/Associate Chief Coun-
sel (Tax Exempt and Government Enti-
ties). For further information regarding
this notice, contact Ms. Tanner at (202)
622–6080 (not a toll-free call).
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APPENDIX

Safe Harbor Preventive Care Screening Services

Cancer Screening
Breast Cancer (e.g., Mammogram)
Cervical Cancer (e.g., Pap Smear)
Colorectal Cancer
Prostate Cancer (e.g., PSA Test)
Skin Cancer
Oral Cancer
Ovarian Cancer
Testicular Cancer
Thyroid Cancer

Heart and Vascular Diseases Screening
Abdominal Aortic Aneurysm
Carotid Artery Stenosis
Coronary Heart Disease
Hemoglobinopathies
Hypertension
Lipid Disorders

Infectious Diseases Screening
Bacteriuria
Chlamydial Infection
Gonorrhea
Hepatitis B Virus Infection
Hepatitis C
Human Immunodeficiency Virus (HIV) Infection
Syphilis
Tuberculosis Infection

Mental Health Conditions and Substance Abuse Screening
Dementia
Depression
Drug Abuse
Problem Drinking
Suicide Risk
Family Violence

Metabolic, Nutritional, and Endocrine Conditions Screening
Anemia, Iron Deficiency
Dental and Periodontal Disease
Diabetes Mellitus
Obesity in Adults
Thyroid Disease

Musculoskeletal Disorders Screening
Osteoporosis

Obstetric and Gynecologic Conditions Screening
Bacterial Vaginosis in Pregnancy
Gestational Diabetes Mellitus
Home Uterine Activity Monitoring
Neural Tube Defects
Preeclampsia
Rh Incompatibility
Rubella
Ultrasonography in Pregnancy
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APPENDIX

Safe Harbor Preventive Care Screening Services — Continued

Pediatric Conditions Screening
Child Developmental Delay
Congenital Hypothyroidism
Lead Levels in Childhood and Pregnancy
Phenylketonuria
Scoliosis, Adolescent Idiopathic

Vision and Hearing Disorders Screening
Glaucoma
Hearing Impairment in Older Adults
Newborn Hearing

Health Savings
Accounts—Transition Relief

Notice 2004–25

PURPOSE

This notice provides transition relief for
calendar year 2004 for eligible individuals
who establish an HSA or on before April
15, 2005, from the requirement that qual-
ified medical expenses may only be paid
or reimbursed by an HSA if incurred after
the HSA has been established. This notice
modifies prior guidance in Q&A 26 of No-
tice 2004–2, 2004–2 I.R.B. 269.

Section 1201 of the Medicare Prescrip-
tion Drug, Improvement, and Moderniza-
tion Act of 2003, Pub. L. No. 108–173,
added section 223 to the Internal Revenue
Code to permit eligible individuals to es-
tablish Health Savings Accounts (HSAs)
for taxable years beginning after Decem-
ber 31, 2003. Because of the short period
between the enactment of HSAs and the ef-
fective date of section 223, many taxpayers
who otherwise would be eligible to estab-
lish and contribute to HSAs (i.e., generally,
individuals covered by a high deductible
health plan (HDHP)) have been unable to
do so because they cannot locate trustees
or custodians who are willing and able to
open HSAs at this time.

BACKGROUND

Contributions to an HSA may only be
made by or on behalf of eligible individu-
als as defined in section 223(c)(1)(A). For
any month, an eligible individual must,
among other requirements, be covered on
the first day of the month by a HDHP (as

defined by section 223(c)(2)). Although
the amount of the contribution to an HSA
is based on the number of months an indi-
vidual is an eligible individual (i.e., is cov-
ered by the HDHP), contributions up to the
annual maximum limit generally may be
made to the HSA as early as the first day of
the taxable year and as late as April 15 of
the year following the year for which con-
tributions are made. Notice 2004–2, Q&A
21.

On January 12, 2004, Notice 2004–2
was published, providing general guidance
concerning HSAs under section 223. The
notice provides that distributions from an
HSA exclusively to pay or reimburse qual-
ified medical expenses of the account ben-
eficiary, his or her spouse, or dependents,
are excluded from gross income. Answer
26 of the notice states that, “The qualified
medical expenses must be incurred only
after the HSA has been established.” How-
ever, after an HSA is established, distribu-
tions from the HSA exclusively to pay or
reimburse qualified medical expenses con-
tinue to be excluded from the account ben-
eficiary’s gross income whether or not the
account beneficiary continues to be an eli-
gible individual. Notice 2004–2, Q&A 28.

TRANSITION RELIEF FOR HSAs
ESTABLISHED FOR CALENDAR
YEAR 2004

For calendar year 2004, an HSA estab-
lished by an eligible individual on or be-
fore April 15, 2005, may pay or reimburse
on a tax-free basis an otherwise qualified
medical expense if the qualified medical
expense was incurred on or after the later
of: (1) January 1, 2004, or (2) the first day
of the first month that the individual be-
came an eligible individual under section
223.

EFFECT ON OTHER DOCUMENTS

The rule in the second sentence of No-
tice 2004–2, Q&A 26, which states that,
“The qualified medical expenses must be
incurred only after the HSA has been es-
tablished,” is suspended and replaced by
the transition relief in this notice. That rule
continues to apply to HSAs established for
calendar year 2005 and later years.

DRAFTING INFORMATION

The principal author of this notice
is Shoshanna Tanner of the Office of
Division Counsel/Associate Chief Coun-
sel (Tax Exempt and Government Enti-
ties). For further information regarding
this notice, contact Ms. Tanner at (202)
622–6080 (not a toll-free call).

Section 223.—Health Savings
Accounts

Rev. Proc. 2004–22

SECTION 1. PURPOSE

This revenue procedure provides transi-
tion relief from Revenue Ruling 2004–38
for determining an “eligible individual”
under section 223 who may make con-
tributions to a Health Savings Account
(HSA). The transition relief covers the
months before January 1, 2006, in the case
of an individual who is covered by both a
high deductible health plan (HDHP) and
by a separate plan or rider that provides
prescription drug benefits before the min-
imum annual deductible of the HDHP is
satisfied.
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SECTION 2. BACKGROUND

Section 1201 of the Medicare Prescrip-
tion Drug, Improvement, and Moderniza-
tion Act of 2003, Pub. L. No. 108–173,
added section 223 to the Internal Revenue
Code to permit eligible individuals to es-
tablish HSAs for taxable years beginning
after December 31, 2003. Generally, an
“eligible individual” is an individual who
is covered by an HDHP and no health
plan that is not an HDHP. Revenue Rul-
ing 2004–38, clarifies that an individual
who is covered by a health plan that pro-
vides prescription drug benefits before the
minimum annual deductible of an HDHP
has been satisfied, is not an “eligible in-
dividual” under section 223(c)(1)(A) and
may not make contributions to an HSA.
Because of the short period between the
enactment of HSAs and the effective date
of section 223, many employers and health
insurance providers have been unable to

modify the benefits provided under their
existing health plans to conform to the
statutory requirements for an HDHP. Thus,
it is appropriate to provide transition re-
lief to allow individuals to contribute to
an HSA who would otherwise qualify as
eligible individuals but for coverage by a
prescription drug benefit provided under a
separate plan or rider that is not an HDHP.

SECTION 3. APPLICATION

For months before January 1, 2006,
an individual who would otherwise be
an “eligible individual” under section
223(c)(1)(A), but is covered by both an
HDHP that does not provide benefits for
prescription drugs and by a separate health
plan or rider that provides prescription
drug benefits before the minimum annual
deductible of the HDHP is satisfied (i.e.,
the separate prescription drug plan is not
an HDHP), will continue to be an “eligible

individual” and may make contributions
to an HSA based on the annual deductible
of the HDHP.

SECTION 4. EFFECT ON OTHER
DOCUMENTS

The holding of Revenue Ruling
2004–38 is suspended in part and re-
placed by the transition relief provided in
this revenue procedure for months before
January 1, 2006.

DRAFTING INFORMATION

The principal author of this revenue
procedure is Shoshanna Tanner of the Of-
fice of Division Counsel/Associate Chief
Counsel (Tax Exempt and Government
Entities). For further information re-
garding this revenue procedure, contact
Ms. Tanner at (202) 622–6080 (not a
toll-free call).
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Part IV. Items of General Interest
Notice of Proposed
Rulemaking by
Cross-Reference to
Temporary Regulations

Loss Limitation Rules

REG–153172–03

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary regula-
tions.

SUMMARY: In this issue of the Bulletin,
the IRS is issuing temporary regulations
(T.D. 9118) under sections 337(d) and
1502 of the Internal Revenue Code relat-
ing to the deductibility of losses recog-
nized on dispositions of subsidiary stock
by members of a consolidated group, the
consequences of treating subsidiary stock
as worthless, and when stock of a member
of a consolidated group may be treated
as worthless. The temporary regulations
apply to corporations filing consolidated
returns. The text of the temporary regula-
tions published in this issue of the Bulletin
also serves as the text of these proposed
regulations.

DATES: Written or electronic comments
must be received by June 16, 2004.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG–153172–03), room
5203, Internal Revenue Service, POB
7604, Ben Franklin Station, Washing-
ton, DC 20044. Submissions may be
hand delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (REG–153172–03),
Courier’s Desk, Internal Revenue Service,
1111 Constitution Avenue, NW, Washing-
ton, DC 20044. Alternatively, taxpayers
may submit electronic comments directly
to the IRS Internet site at www.irs.gov/regs.

FOR FURTHER INFORMATION
CONTACT: Regarding the regula-
tions under section 337(d), Mark Weiss
(202–622–7790) of the Office of Associate
Chief Counsel (Corporate), and regarding
the regulations under section 1502, Lola

L. Johnson (202–622–7550) of the Office
of Associate Chief Counsel (Corporate);
regarding submission of comments and/or
requests for a hearing, Sonya M. Cruse
(202–622–4693) of the Office of Pro-
cedure and Administration (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

Temporary regulations in this issue of
the Bulletin amend the Income Tax Regu-
lations (26 CFR part 1) relating to section
337(d) and section 1502. The text of those
regulations also serves as the text of these
proposed regulations. The preamble to the
temporary regulations explains the amend-
ments.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a significant
regulatory action as defined in Executive
Order 12866. Therefore, a regulatory as-
sessment is not required. It is hereby cer-
tified that these regulations will not have a
significant economic impact on a substan-
tial number of small entities. This certifi-
cation is based on the fact that these regula-
tions will primarily affect affiliated groups
of corporations, which tend to be larger
businesses. Therefore a Regulatory Flex-
ibility Analysis is not required. Pursuant
to section 7805(f) of the Internal Revenue
Code, this notice of proposed rulemaking
will be submitted to the Chief Counsel for
Advocacy of the Small Business Adminis-
tration for comment on its impact on small
business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any written comments (a
signed original and eight (8) copies) or
electronic comments that are submitted
timely to the IRS. The IRS and the Trea-
sury Department request comments on the
clarity of the proposed regulations and
how they may be made easier to under-
stand. All comments will be available for

public inspection and copying. A public
hearing may be scheduled if requested by
any person who timely submits comments.
If a public hearing is scheduled, notice of
the date, time and place for the hearing
will be published in the Federal Register.

Drafting Information

The principal author of the regulations
under section 337(d) is Mark Weiss, Office
of Associate Chief Counsel (Corporate).
The principal author of the regulations un-
der section 1502 is Lola L. Johnson, Of-
fice of Associate Chief Counsel (Corpo-
rate). However, other personnel from the
IRS and Treasury participated in their de-
velopment.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2. Section 1.337(d)–2(c)(2) is

added to read as follows:

§1.337(d)–2 Loss limitation window
period.

[The text of this proposed section is the
same as the text of §1.337(d)–2T published
elsewhere in this issue of the Bulletin].

Par. 3. Section 1.1502–35(f)(1) is
added to read as follows:

§1.1502–35 Transfers of subsidiary
member stock and deconsolidations of
subsidiary members.

[The text of this proposed section is the
same as the text of §1.1502–35T published
elsewhere in this issue of the Bulletin].

Par. 4. In §1.1502–80, paragraph (c) is
revised to read as follows:

§1.1502–80 Applicability of other
provisions of law.

(c) [The text of this proposed
§1.1502–80(c) is the same as the text
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of §1.1502–80T(c) published elsewhere in
this issue of the Bulletin].

Mark E. Matthews,
Deputy Commissioner for
Services and Enforcement.

(Filed by the Office of the Federal Register on March 17,
2004, 8:45 a.m., and published in the issue of the Federal
Register for March 18, 2004, 69 F.R. 12811)

Notice of Proposed
Rulemaking; Notice of
Proposed Rulemaking by
Cross Reference to Temporary
Regulations

Guidance Under Section 1502;
Application of Section 108 to
Members of a Consolidated
Group; Computation of
Taxable Income When Section
108 Applies to a Member of a
Consolidated Group

REG–167265–03

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemaking;
notice of proposed rulemaking by cross
reference to temporary regulations.

SUMMARY: This document contains pro-
posed regulations under section 1502 that
govern the timing of certain basis adjust-
ments in respect of the realization of dis-
charge of indebtedness income that is ex-
cluded from gross income and the reduc-
tion of attributes in respect of that ex-
cluded income. In addition, the text of
the temporary regulations (T.D. 9117) pub-
lished elsewhere in this issue of the Bul-
letin serves as the text of these proposed
regulations with respect to the application
of section 108 when a member of a consol-
idated group realizes discharge of indebt-
edness income. The proposed regulations
affect corporations filing consolidated re-
turns.

DATES: Written or electronic comments
must be received by June 14, 2004.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG–167265–03), room

5203, Internal Revenue Service, POB
7604 Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered Monday through Friday be-
tween the hours of 8 a.m. and 4 p.m.
to: CC:PA:LPD:PR (REG–167265–03),
Courier’s Desk, Internal Revenue Service,
1111 Constitution Avenue, NW, Wash-
ington, DC. Alternatively, taxpayers may
submit comments electronically directly to
the IRS Internet site at www.irs.gov/regs.

FOR FURTHER INFORMATION
CONTACT: Concerning the proposed
regulations, Candace B. Ewell or Marie C.
Milnes-Vasquez at (202) 622–7530; con-
cerning submission of comments, Treena
Garrett at (202) 622–3401 (not toll-free
numbers).

Background and Explanation of
Provisions

On September 4, 2003, the IRS and
Treasury Department published in the
Federal Register a notice of proposed
rulemaking (REG–132760–03, 2003–43
I.R.B. 933 [68 FR 52542]) and temporary
regulations (T.D. 9089, 2003–43 I.R.B.
906 [68 FR 52487]) under section 1502
of the Internal Revenue Code. The tem-
porary regulations added §1.1502–28T,
which provides guidance regarding the
determination of the attributes that are
available for reduction when a member of
a consolidated group realizes discharge of
indebtedness income that is excluded from
gross income (excluded COD income) and
the method for reducing those attributes.

The text of the temporary regulations
published in this issue of the Bulletin
amend the Income Tax Regulations (26
CFR part 1) relating to section 1502. The
temporary regulations address certain is-
sues related to the application of section
1245 and the matching rule of §1.1502–13,
and the inclusion of excess loss accounts
in cases in which excluded COD is not
fully applied to reduce attributes. The
text of those regulations also serves as the
text of these proposed regulations with
respect to those issues. The preamble to
the temporary regulations explains those
amendments.

These regulations also propose amend-
ments to §§1.1502–28T and 1.1502–11 to
address certain issues that have been raised
regarding the computation of gain or loss

on the disposition of member stock and re-
garding the computation of the portion of
an excess loss account that must be taken
into account when excluded COD income
is not fully applied to reduce attributes. In
particular, if the stock of the subsidiary
that realizes excluded COD income is sold,
the reduction of other members’ attributes
will cause an increase in the basis of the
stock of the subsidiary, thus reducing the
gain (or increasing the loss) on the stock
sale that might otherwise have been off-
set by attributes and possibly making more
attributes available for reduction. If the
stock of a subsidiary other than one that re-
alizes excluded COD income is sold, the
reduction of such subsidiary’s attributes
in respect of the excluded COD income
will cause a decrease in the basis of the
sold subsidiary stock, thus increasing the
gain (or reducing the loss) on the stock
sale, possibly resulting in the absorption
of more attributes and making fewer at-
tributes available for reduction.

In addition, the amount of the excess
loss account in the stock of a subsidiary
that is required to be taken into account
can only be determined after the compu-
tation of tax for the year of the discharge
and the reduction of attributes. Pursuant to
§1.1502–28T(b)(6)(ii), however, that ex-
cess loss account must be included on the
group’s tax return for the taxable year that
includes the date on which the subsidiary
realizes the excluded COD income. If that
excess loss account were offset by losses
that could be reduced in respect of the
excluded COD income, the inclusion of
that amount could result in fewer attributes
available for reduction. The availability
of fewer attributes for reduction might in-
crease the excluded COD income that was
not applied to reduce attributes and, there-
fore, the amount of the excess loss ac-
count in the subsidiary’s stock required to
be taken into account.

These regulations provide guidance
regarding the timing of stock basis ad-
justments, the calculation of stock gain
or loss (including the amount of an ex-
cess loss account required to be taken into
account), and the reduction of attributes
when a member (P) disposes of stock of
a subsidiary (S) during a year in which a
member realizes excluded COD income.
In particular, these regulations propose the
steps used to compute the group’s con-
solidated taxable income and to effect the
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reduction of attributes. In order to avoid
circular calculations, these proposed reg-
ulations adopt an approach that limits the
reduction of attributes in certain cases in
which a disposition of subsidiary stock
occurs during a year in which one or more
members realize excluded COD income.

This methodology applies not only
when there is an actual disposition of
subsidiary stock, but also when there is
a deemed disposition, including a dispo-
sition that results by reason of the appli-
cation of §1.1502–19(c)(1)(iii)(B) when
excluded COD income is not fully applied
to reduce attributes. However, in order to
know whether there has been a disposition
of stock by reason of the application of
§1.1502–19(c)(1)(iii)(B), the group must
have computed its consolidated taxable
income (or loss) and applied the rules of
sections 108 and 1017 and §1.1502–28T.
Therefore, as discussed below, a number
of the steps proposed will have a slightly
different application when there is such
a deemed disposition of subsidiary stock
rather than an actual disposition of sub-
sidiary stock. The following paragraphs
outline the proposed steps.

First, the extent to which S’s deductions
and losses for the tax year of the dispo-
sition (and its deductions and losses car-
ried over from prior years) may offset in-
come and gain is computed pursuant to
the current rules of §1.1502–11(b)(2) and
(3). Those rules require a tentative com-
putation of the group’s taxable income,
without regard to the stock gain or loss.
In the case of a disposition of subsidiary
stock that results from the application of
§1.1502–19(c)(1)(iii)(B) (which will only
be apparent after the application of the
sixth step described below), the applica-
tion of §1.1502–11(b)(2) and (3) will not
result in the imposition of a limitation on
the use of S’s deductions and losses.

Second, §§1.1502–32 and 1.1502–32T
are tentatively applied to adjust the basis
of the S stock to reflect the amount of S’s
unlimited deductions and losses that are
absorbed in the tentative computation of
taxable income (or loss) for the year of the
disposition (and any prior years to which
the deductions or losses may be carried)
that is made pursuant to §1.1502–11(b)(2).
The basis of the S stock is not adjusted
to reflect the realization of excluded COD
income and the reduction of attributes in
respect thereof.

Third, in the case of a disposition of S
stock that does not result from excluded
COD income not being fully applied to
reduce attributes, P’s income, gain, or loss
from the disposition of S stock is computed
using the basis of such stock computed in
the preceding step.

Fourth, taxable income (or loss) for the
year of disposition (and any prior years
to which the deductions or losses may be
carried) is tentatively computed. For this
purpose, in the case of a disposition of S
stock that does not result from excluded
COD income not being fully applied to re-
duce attributes, the tentative computations
of taxable income (or loss) take into ac-
count P’s income, gain, or loss from the
disposition of S stock computed in the pre-
ceding step. Any excess loss account that
is taken into account as a result of excluded
COD income not being fully applied to re-
duce attributes is not included in this ten-
tative computation of taxable income (or
loss).

Fifth, the excluded COD income is
tentatively applied to reduce attributes
pursuant to the rules of sections 108 and
1017 and §1.1502–28T. Only those at-
tributes that remain after the tentative
computations of taxable income (or loss)
in the fourth step are subject to reduction.

Sixth, §§1.1502–32 and 1.1502–32T
are applied to adjust the basis of the S stock
to reflect the amount of S’s unlimited de-
ductions and losses that are absorbed in the
tentative computation of taxable income
(or loss) for the year of the disposition (and
any prior years to which the deductions
or losses may be carried) made pursuant
to the fourth step, and the excluded COD
income that is applied to reduce attributes
and the attributes reduced in respect of
the excluded COD income pursuant to the
fifth step.

Seventh, the group’s actual gain or loss
on the disposition of S stock is computed
using the basis of such stock computed in
the preceding step. At this point, whether
and to what extent an excess loss account
in the stock of a subsidiary that realizes ex-
cluded COD income must be taken into ac-
count is computed. In many cases, taking
into account the basis consequences of the
excluded COD income prior to comput-
ing the amount of an excess loss account
required to be taken into account may be
favorable to taxpayers because those con-
sequences might decrease or even elimi-

nate an excess loss account and, therefore,
reduce the amount of excess loss account
required to be taken into account. The
IRS and Treasury Department are aware
that taking into account the basis effects
of the excluded COD income of all mem-
bers of the group may increase the excess
loss account in the subsidiary stock. This
result may occur in a case in which the
excluded COD income of one subsidiary
(the first subsidiary) is not fully applied
to reduce attributes and the excluded COD
income of another subsidiary (the second
subsidiary) is applied to reduce attributes
in the first subsidiary’s chain. The IRS and
Treasury Department nevertheless believe
that this result is not inappropriate as the
reduction of an attribute in the first sub-
sidiary’s chain in respect of excluded COD
income of the second subsidiary may avoid
taking into account an excess loss account
in the second subsidiary’s stock.

Eighth, the taxable income (or loss)
for the year of the disposition (and any
prior years to which the deductions or
losses may be carried) is computed. These
amounts are calculated by applying the
limitation on the use of S’s deductions and
losses to offset income computed pursuant
to the first step, and by including the gain
or loss recognized on the disposition of
S stock computed pursuant to the preced-
ing step. However, attributes that were
tentatively used to offset income in the
tentative computation of taxable income
(or loss) in the fourth step and attributes
that were tentatively reduced in the fifth
step cannot offset any excess loss account
taken into account as a result of excluded
COD income not being fully applied to
reduce attributes. This limitation gives ef-
fect to the requirement that the excess loss
account be taken into account and avoids
circular calculations. If an excess loss ac-
count that is taken into account as a result
of excluded income could be offset by
attributes that could be reduced in respect
of the excluded COD income, the use of
attributes to offset the excess loss account
could result in fewer attributes available
for reduction and a greater amount of ex-
cluded COD income that was not applied
to reduce attributes, which, in turn, would
increase the amount of the excess loss
account required to be taken into account.
Ultimately, the inclusion of the excess loss
account and the realization of excluded
COD income could have no effect on the
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overall tax liability of the group, thereby
rendering meaningless the requirement to
take into account the excess loss account.

Ninth, the excluded COD income is
actually applied to reduce attributes pur-
suant to the rules of sections 108 and 1017
and §1.1502–28T. Only those attributes re-
maining after the actual computations of
taxable income (or loss) pursuant to the
eighth step are subject to reduction in the
ninth step. In certain cases, however, the
reduction of attributes will be limited to
prevent circular calculations. The pro-
posed regulations include two rules in this
regard.

The first rule provides that when S
or a subsidiary of S realizes excluded
COD income, the aggregate amount of
excluded COD income that is applied to
reduce attributes attributable to members
other than S and any lower-tier corpo-
ration of S cannot exceed the aggregate
amount of excluded COD income that is
applied to reduce attributes attributable to
members other than S and any lower-tier
corporation of S pursuant to the fifth step
(tentative reduction of attributes). Without
this limitation, the amount of excluded
COD income applied to reduce attributes
could exceed the amount of excluded
COD income applied to reduce attributes
in the fifth step, which would result in
a greater positive adjustment (or a lesser
negative adjustment) to the basis of the S
stock compared to that made in the sixth
step, and reduce the gain (or increase the
loss) recognized on the disposition of the S
stock, which might increase the attributes
available for reduction and the amount of
excluded COD income applied to reduce
attributes.

The second rule provides that when a
member other than S or a subsidiary of S
realizes excluded COD income, the aggre-
gate amount of excluded COD income that
is applied to reduce attributes (other than
credits) attributable to S and any lower-tier
corporation of S cannot exceed the aggre-
gate amount of excluded COD income that
is applied to reduce attributes (other than
credits) attributable to S and any lower-tier
corporation of S in the fifth step. Without
this limitation, the amount of excluded
COD income applied to reduce the at-
tributes (other than credits) attributable to
S or a subsidiary of S could exceed the
amount of excluded COD income applied
to reduce the attributes (other than credits)

attributable to S or a subsidiary of S in the
fifth step, which would result in a lesser
positive adjustment (or a greater negative
adjustment) to the basis of the S stock
compared to that made in the sixth step,
and increase the gain (or decrease the loss)
recognized on the disposition of the S
stock, which might decrease the attributes
of S’s shareholder available for reduction,
increase the reduction of S’s attributes,
and result in a lesser positive adjustment
(or a greater negative adjustment) to the
basis of the S stock.

The IRS and Treasury Department
are aware that the foregoing methodology
does not prevent circular calculations in all
cases, specifically certain cases in which
there is a disposition of the stock of more
than one subsidiary. The IRS and Treasury
Department request comments regarding
whether rules preventing circular calcu-
lations in these other cases are necessary.
If such rules are necessary, the IRS and
Treasury Department request comments
regarding the approach that those rules
should adopt.

Given the difficulty of the problem ad-
dressed by these regulations, the IRS and
Treasury Department request comments
regarding these rules prior to making them
effective. Therefore, the rules described
above are proposed. Before these rules are
adopted as temporary or final regulations,
taxpayers may rely on the rules proposed
in these regulations.

Special Analysis

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in Execu-
tive Order 12866. Therefore, a regulatory
assessment is not required. Further, it is
hereby certified that these regulations will
not have a significant economic impact on
a substantial number of small entities. This
certification is based on the fact that these
regulations will primarily affect affiliated
groups of corporations that have elected to
file consolidated returns, which tend to be
larger businesses. Accordingly, a Regula-
tory Flexibility Analysis under the Regula-
tory Flexibility Act (5 U.S.C. chapter 6) is
not required. Pursuant to section 7805(f)
of the Internal Revenue Code, this notice
of proposed rulemaking will be submitted
to the Chief Counsel for Advocacy of the

Small Business Administration for com-
ment on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations, considera-
tion will be given to any written (a signed
original and eight (8) copies) or electronic
comments that are submitted timely to
the IRS. The IRS and Treasury Depart-
ment request comments on the clarity of
the proposed rules and how they can be
made easier to understand. All comments
will be available for public inspection and
copying. A public hearing will be sched-
uled if requested in writing by any person
that timely submits written comments. If a
public hearing is scheduled, notice of the
date, time, and place for the hearing will
be published in the Federal Register.

Drafting Information

The principal author of these regula-
tions is Marie C. Milnes-Vasquez of the
Office of Associate Chief Counsel (Corpo-
rate). However, other personnel from the
IRS and Treasury Department participated
in their development.

* * * * *

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is proposed
to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 is amended by adding an entry in
numerical order to read, in part as follows:

Authority: 26 U.S.C. 7805. * * *
Section 1.1502–28 also issued under 26

U.S.C. 1502. * * *
Par. 2. Section 1.1502–11 is amended

by:
1. Revising paragraph (b)(1).
2. Redesignating paragraph (c) as para-

graph (d).
3. Adding new paragraph (c).
The revision and addition read as fol-

lows:

§1.1502–11 Consolidated taxable income.

* * * * *
(b) Elimination of circular stock ba-

sis adjustments when there is no excluded
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COD income—(1) In general. If one mem-
ber (P) disposes of the stock of another
member (S), this paragraph (b) limits the
use of S’s deductions and losses in the year
of disposition and the carryback of items
to prior years. The purpose of the lim-
itation is to prevent P’s income or gain
from the disposition of S’s stock from in-
creasing the absorption of S’s deductions
and losses, because the increased absorp-
tion would reduce P’s basis (or increase
its excess loss account) in S’s stock under
§1.1502–32 and, in turn, increase P’s in-
come or gain. See paragraph (b)(3) of this
section for the application of these princi-
ples to P’s deduction or loss from the dis-
position of S’s stock, and paragraph (b)(4)
of this section for the application of these
principles to multiple stock dispositions.
This paragraph (b) applies only when no
member realizes discharge of indebtedness
income that is excluded from gross income
under section 108(a) (excluded COD in-
come) during the taxable year of the dispo-
sition. See paragraph (c) of this section for
rules that apply when a member realizes
excluded COD income during the taxable
year of the disposition. See §1.1502–19(c)
for the definition of disposition.

* * * * *
(c) Elimination of circular stock basis

adjustments when there is excluded COD
income—(1) In general. If one member
(P) disposes of the stock of another mem-
ber (S) in a year during which any mem-
ber realizes excluded COD income, this
paragraph (c) limits the use of S’s deduc-
tions and losses in the year of disposi-
tion and the carryback of items to prior
years, the amount of the attributes of cer-
tain members that can be reduced in re-
spect of excluded COD income of cer-
tain other members, and the attributes that
can be used to offset an excess loss ac-
count taken into account by reason of the
application of §1.1502–19(c)(1)(iii)(B). In
addition to the purpose set forth in para-
graph (b)(1) of this section, the purpose
of these limitations is to prevent the re-
duction of tax attributes in respect of ex-
cluded COD income from affecting P’s
income, gain, or loss on the disposition
of S stock (including a disposition of S
stock that results from the application of
§1.1502–19(c)(1)(iii)(B)) and, in turn, af-
fecting the attributes available for reduc-

tion pursuant to sections 108 and 1017 and
§1.1502–28T.

(2) Computation of taxable income,
reduction of attributes, and computation
of limits on absorption and reduction
of attributes. If a member realizes ex-
cluded COD income in the taxable year
during which P disposes of S stock, the
steps used to compute taxable income
(or loss), to effect the reduction of at-
tributes, and to compute the limitations
on the absorption and reduction of at-
tributes are as follows. These steps also
apply to determine whether and to what
extent an excess loss account must be
taken into account as a result of the ap-
plication of §§1.1502–19(c)(1)(iii)(B) and
1.1502–19T(b)(1).

(i) Limitation on deductions and losses
to offset income or gain. First, the deter-
mination of the extent to which S’s de-
ductions and losses for the tax year of the
disposition (and its deductions and losses
carried over from prior years) may off-
set income and gain is made pursuant to
§1.1502–11(b)(2) and (3).

(ii) Tentative adjustment of stock basis.
Second, §§1.1502–32 and 1.1502–32T are
tentatively applied to adjust the basis of the
S stock to reflect the amount of S’s un-
limited deductions and losses that are ab-
sorbed in the tentative computation of tax-
able income (or loss) for the year of the
disposition (and any prior years to which
the deductions or losses may be carried)
that is made pursuant to §1.1502–11(b)(2),
but not to reflect the realization of ex-
cluded COD income and the reduction of
attributes in respect thereof.

(iii) Tentative computation of stock gain
or loss. Third, in the case of a disposition
of S stock that does not result from the ap-
plication of §1.1502–19(c)(1)(iii)(B), P’s
income, gain, or loss from the disposi-
tion of S stock is computed. For this pur-
pose, the result of the computation pur-
suant to paragraph (c)(2)(ii) of this section
is treated as the basis of such stock.

(iv) Tentative computation of taxable
income (or loss). Fourth, taxable in-
come (or loss) for the year of disposition
(and any prior years to which the de-
ductions or losses may be carried) is
tentatively computed. For this purpose,
in the case of a disposition of S stock
that does not result from the application
of §1.1502–19(c)(1)(iii)(B), the tenta-
tive computation of taxable income (loss)

takes into account P’s income, gain, or
loss from the disposition of S stock com-
puted pursuant to paragraph (c)(2)(iii) of
this section. The tentative computation
of taxable income (loss) is made with-
out regard to whether all or a portion of
an excess loss account in a share of S
is required to be taken into account pur-
suant to §§1.1502–19(c)(1)(iii)(B) and
1.1502–19T(b)(1).

(v) Tentative reduction of attributes.
Fifth, the rules of sections 108 and 1017
and §1.1502–28T are tentatively applied
to reduce the attributes remaining after the
tentative computation of taxable income
(or loss) pursuant to paragraph (c)(2)(iv)
of this section.

(vi) Actual adjustment of stock basis.
Sixth, §§1.1502–32 and 1.1502–32T are
applied to reflect the amount of S’s un-
limited deductions and losses that are ab-
sorbed in the tentative computation of tax-
able income (or loss) for the year of the dis-
position (and any prior years to which the
deductions or losses may be carried) made
pursuant to paragraph (c)(2)(iv) of this sec-
tion, and the excluded COD income ap-
plied to reduce attributes and the attributes
tentatively reduced in respect of the ex-
cluded COD income pursuant to paragraph
(c)(2)(v) of this section.

(vii) Actual computation of stock gain
or loss. Seventh, the group’s actual gain
or loss on the disposition of S stock (in-
cluding a disposition that results from the
application of §1.1502–19(c)(1)(iii)(B)) is
computed. The result of the computation
pursuant to paragraph (c)(2)(vi) of this sec-
tion is treated as the basis of such stock.

(viii) Actual computation of taxable
income (or loss). Eighth, taxable income
(or loss) for the year of the disposition
(and any prior years to which the deduc-
tions or losses may be carried) is com-
puted. The group’s actual consolidated
taxable income (or loss) for the year of
the disposition is computed by apply-
ing the limitation computed pursuant to
paragraph (c)(2)(i) of this section, and
by including the gain or loss recognized
on the disposition of S stock computed
pursuant to paragraph (c)(2)(vii) of this
section. However, attributes that were
tentatively used to offset income pursuant
to paragraph (c)(2)(iv) of this section and
attributes that were tentatively reduced
pursuant to paragraph (c)(2)(v) of this sec-
tion cannot offset any excess loss account
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taken into account as a result of the ap-
plication of §§1.1502–19(c)(1)(iii)(B) and
1.1502–19T(b)(1).

(ix) Actual reduction of attributes.
Ninth, the rules of sections 108 and 1017
and §1.1502–28T are actually applied to
reduce the attributes remaining after the
actual computation of taxable income (or
loss) pursuant to paragraph (c)(2)(viii) of
this section.

(A) S or a lower-tier corporation re-
alizes excluded COD income. If S or
a lower-tier corporation of S realizes
excluded COD income, the aggregate
amount of excluded COD income that is
applied to reduce attributes attributable to
members other than S and any lower-tier
corporation of S pursuant to this paragraph
(c)(2)(ix) shall not exceed the aggregate
amount of excluded COD income that was
tentatively applied to reduce attributes
attributable to members other than S and
any lower-tier corporation of S pursuant
to paragraph (c)(2)(v) of this section. The
amount of the actual reduction of attributes
attributable to S and any lower-tier corpo-
ration of S that may be reduced in respect
of the excluded COD income of S or a
lower-tier corporation of S shall not be so
limited.

(B) A member other than S or a
lower-tier corporation realizes excluded
COD income. If a member other than
S or a lower-tier corporation of S real-
izes excluded COD income, the aggregate
amount of excluded COD income that
is applied to reduce attributes (other than
credits) attributable to S and any lower-tier
corporation of S pursuant to this paragraph
(c)(2)(ix) shall not exceed the aggregate
amount of excluded COD income that was
tentatively applied to reduce attributes
(other than credits) attributable to S and
any lower-tier corporation of S pursuant
to paragraph (c)(2)(v) of this section. The
amount of the actual reduction of attributes
attributable to any member other than S
and any lower-tier corporation of S that
may be reduced in respect of the excluded
COD income of S or a lower-tier corpora-
tion of S shall not be so limited.

(3) Special rules. (i) If the reduction
of attributes attributable to a member is
prevented as a result of a limitation de-
scribed in paragraph (c)(2)(ix)(B) of this
section, the excluded COD income that
would have otherwise been applied to
reduce such attributes is applied to re-

duce the remaining attributes of the same
type that are available for reduction under
§1.1502–28T(a)(4), on a pro rata basis,
prior to reducing attributes of a different
type. The reduction of such remaining
attributes, however, is subject to any ap-
plicable limitation described in paragraph
(c)(2)(ix)(B) of this section.

(ii) To the extent S’s deductions and
losses in the year of disposition (or those
of a lower-tier corporation of S) cannot
offset income or gain because of the lim-
itation under paragraph (b) of this sec-
tion or this paragraph (c) and are not re-
duced pursuant to sections 108 and 1017
and §1.1502–28T, such items are carried
to other years under the applicable provi-
sions of the Internal Revenue Code and
regulations as if they were the only items
incurred by S (or a lower-tier corporation
of S) in the year of disposition. For ex-
ample, to the extent S incurs an operating
loss in the year of disposition that is lim-
ited and is not reduced pursuant to section
108 and §1.1502–28T, the loss is treated as
a separate net operating loss attributable to
S arising in that year.

(4) Definition of lower-tier corporation.
A corporation is a lower-tier corporation of
S if all of its items of income, gain, deduc-
tion, and loss (including the absorption of
deduction or loss and the reduction of at-
tributes other than credits) would be fully
reflected in P’s basis in S’s stock under
§1.1502–32.

(5) Examples. For purposes of the ex-
amples in this paragraph (c), unless other-
wise stated, the tax year of all persons is
the calendar year, all persons use the ac-
crual method of accounting, the facts set
forth the only corporate activity, all trans-
actions are between unrelated persons, tax
liabilities are disregarded, and no election
under section 108(b)(5) is made. The prin-
ciples of this paragraph (c) are illustrated
by the following examples:

Example 1. Departing member realizes excluded
COD income. (i) Facts. P owns all of S’s stock with
a $90 basis. For Year 1, P has ordinary income of
$30, and S has an $80 ordinary loss and $100 of ex-
cluded COD income from the discharge of non-inter-
company indebtedness. P sells the S stock for $20 at
the close of Year 1. As of the beginning of Year 2, S
has Asset A with a basis of $0 and a fair market value
of $20.

(ii) Analysis. The steps used to compute the
group’s consolidated taxable income, to effect the re-
duction of attributes, and to compute the limitations
on the use and reduction of attributes are as follows:

(A) Computation of limitation on deductions and
losses to offset income or gain. To determine the
amount of the limitation under paragraph (c)(2)(i)
of this section on S’s loss and the effect of the ab-
sorption of S’s loss on P’s basis in S’s stock under
§1.1502–32(b), P’s gain or loss from the disposition
of S’s stock is not taken into account. The group is
tentatively treated as having a consolidated net oper-
ating loss of $50 (P’s $30 of income minus S’s $80
loss). Under the principles of §1.1502–21T(b)(2)(iv),
all of such loss is attributable to S.

(B) Tentative adjustment of stock basis. Then,
pursuant to paragraph (c)(2)(ii) of this section,
§§1.1502–32 and 1.1502–32T are tentatively applied
to adjust the basis of S stock. For this purpose,
however, adjustments attributable to the excluded
COD income and the reduction of attributes in re-
spect thereof are not taken into account. Under
§1.1502–32(b), the absorption of $30 of S’s loss
decreases P’s basis in S’s stock by $30 to $60.

(C) Tentative computation of stock gain or loss.
Then, P’s income, gain, or loss from the sale of S
stock is computed pursuant to paragraph (c)(2)(iii) of
this section using the basis computed in the previous
step. Thus, P is treated as recognizing a $40 loss from
the sale of S stock.

(D) Tentative computation of taxable income (or
loss). Pursuant to paragraph (c)(2)(iv) of this sec-
tion, taxable income (or loss) for the year of dispo-
sition (and any prior years to which the deductions or
losses may be carried) is then tentatively computed,
taking into account P’s $40 loss on the sale of the S
stock computed pursuant to paragraph (c)(2)(iii) of
this section. The group has a $50 consolidated net
operating loss for Year 1 that, under the principles
of §1.1502–21T(b)(2)(iv), is wholly attributable to S
and a consolidated capital loss of $40 that, under the
principles of §1.1502–21T(b)(2)(iv), is wholly attrib-
utable to P.

(E) Tentative reduction of attributes. Next, pur-
suant to paragraph (c)(2)(v) of this section, the rules
of sections 108 and 1017 and §1.1502–28T are ten-
tatively applied to reduce attributes remaining after
the tentative computation of taxable income (or loss).
Pursuant to §1.1502–28T(a)(2), the tax attributes at-
tributable to S would first be reduced to take into ac-
count its $100 of excluded COD income. Accord-
ingly, the consolidated net operating loss for Year 1
would be reduced by $50 to $0. Then, pursuant to
§1.1502–28T(a)(4), S’s remaining $50 of excluded
COD income would reduce the consolidated capital
loss attributable to P of $40 by $40 to $0. The re-
maining $10 of excluded COD income would have
no effect.

(F) Actual adjustment of stock basis. Pursuant to
paragraph (c)(2)(vi) of this section, §§1.1502–32 and
1.1502–32T are applied to reflect the amount of S’s
unlimited deductions and losses that are absorbed in
the tentative computation of taxable income (or loss)
for the year of the disposition (and any prior years to
which the deductions or losses may be carried) and
the excluded COD income tentatively applied to re-
duce attributes and the attributes reduced in respect of
the excluded COD income pursuant to the previous
step. Under §1.1502–32(b), the absorption of $30 of
S’s loss, the application of $90 of S’s excluded COD
income to reduce attributes of P and S, and the re-
duction of the $50 loss attributable to S in respect of
the excluded COD income results in a positive adjust-
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ment of $10 to P’s basis in the S stock. P’s basis in
the S stock, therefore, is $100.

(G) Actual computation of stock gain or loss. Pur-
suant to paragraph (c)(2)(vii) of this section, P’s ac-
tual gain or loss on the sale of the S stock is com-
puted using the basis computed in the previous step.
Accordingly, P recognizes an $80 loss on the dispo-
sition of the S stock.

(H) Actual computation of taxable income (or
loss). Pursuant to paragraph (c)(2)(viii) of this sec-
tion, taxable income (or loss) is computed by taking
into account P’s $80 loss from the sale of S stock.
Before the application of §1.1502–28T, the group,
therefore, has a consolidated net operating loss of $50
that is wholly attributable to S under the principles
of §1.1502–21T(b)(2)(iv), and a consolidated capital
loss of $80 that is wholly attributable to P under the
principles of §1.1502–21T(b)(2)(iv).

(I) Actual reduction of attributes. Pursuant to
paragraph (c)(2)(ix) of this section, sections 108 and
1017 and §1.1502–28T are then actually applied to
reduce attributes remaining after the actual computa-
tion of taxable income (or loss). Pursuant to section
108(b)(4)(B) and §1.1502–28T(a), the consolidated
net operating loss attributable to S under the princi-
ples of §1.1502–21T(b)(2)(iv) is reduced first. Ac-
cordingly, the operating loss for Year 1 that S would
otherwise carry forward is reduced by $50 to $0.
Then, pursuant to §1.1502–28T(a)(4), S’s remaining
$50 of excluded COD income reduces consolidated
tax attributes. In particular, without regard to the
limitation imposed by paragraph (c)(2)(ix)(A) of
this section, the $80 consolidated capital loss, which
under the principles of §1.1502–21T(b)(2)(iv) is at-
tributable to P, would be reduced by $50 from $80 to
$30. However, the limitation imposed by paragraph
(c)(2)(ix)(A) of this section prevents the reduction of
the consolidated capital loss attributable to P by more
than $40. Therefore, the consolidated capital loss
attributable to P is reduced by only $40 in respect of
S’s excluded COD income. The remaining $10 of
excluded COD income has no effect.

Example 2. Member other than departing mem-
ber realizes excluded COD income. (i) Facts. P owns
all of S1’s and S2’s stock. P’s basis in S2’s stock is
$600. For Year 1, P has ordinary income of $30, S1
has a $100 ordinary loss and $100 of excluded COD
income from the discharge of non-intercompany in-
debtedness, and S2 has $200 of ordinary loss. P sells
the S2 stock for $600 at the close of Year 1. As of the
beginning of Year 2, S1 has Asset A with a basis of
$0 and a fair market value of $10.

(ii) Analysis. The steps used to compute the
group’s consolidated taxable income, to effect the re-
duction of attributes, and to compute the limitations
on the use and reduction of attributes are as follows:

(A) Computation of limitation on deductions and
losses to offset income or gain. To determine the
amount of the limitation under paragraph (c)(2)(i) of
this section on S2’s loss and the effect of the absorp-
tion of S2’s loss on P’s basis in S2’s stock under
§1.1502–32(b), P’s gain or loss from the sale of S2
stock is not taken into account. The group is tenta-
tively treated as having a consolidated net operating
loss of $270 (P’s $30 of income minus S1’s $100 loss
and S2’s $200 loss). Consequently, $20 of S2’s loss
from Year 1 is unlimited and $180 of S2’s loss from
Year 1 is limited under paragraph (c)(2)(i) of this sec-
tion.

(B) Tentative adjustment of stock basis. Then,
pursuant to paragraph (c)(2)(ii) of this section,
§§1.1502–32 and 1.1502–32T are tentatively applied
to adjust the basis of S2 stock. For this purpose,
however, adjustments to the basis of S2 stock attrib-
utable to the reduction of attributes in respect of S1’s
excluded COD income are not taken into account.
Under §1.1502–32(b), the absorption of $20 of S2’s
loss decreases P’s basis in S2’s stock by $20 to $580.

(C) Tentative computation of stock gain or loss.
Then, P’s income, gain, or loss from the disposition of
S2 stock is computed pursuant to paragraph (c)(2)(iii)
of this section using the basis computed in the previ-
ous step. Thus, P is treated as recognizing a $20 gain
from the sale of the S2 stock.

(D) Tentative computation of taxable income (or
loss). Pursuant to paragraph (c)(2)(iv) of this section,
taxable income (or loss) for the year of disposition
(and any prior years to which the deductions or losses
may be carried) is then tentatively computed, taking
into account P’s $20 gain from the sale of S2 stock.
P’s $20 gain from the sale of S2’s stock is offset by
$20 of S1’s loss. Therefore, the group is tentatively
treated as having a consolidated net operating loss of
$250, $70 of which is attributable to S1 and $180
of which is attributable to S2 under the principles of
§1.1502–21T(b)(2)(iv).

(E) Tentative reduction of attributes. Next, pur-
suant to paragraph (c)(2)(v) of this section, the rules
of sections 108 and 1017 and §1.1502–28T are ten-
tatively applied to reduce attributes remaining after
the tentative computation of taxable income (or loss).
Pursuant to §1.1502–28T(a)(2), the tax attributes at-
tributable to S1 would first be reduced to take into
account its $100 of excluded COD income. Accord-
ingly, the consolidated net operating loss for Year 1
would be reduced by $70, the portion of the con-
solidated net operating loss attributable to S1 under
the principles of §1.1502–21T(b)(2)(iv), to $0. Then,
pursuant to §1.1502–28T(a)(4), S1’s remaining $30
of excluded COD income would reduce the consoli-
dated net operating loss attributable to S2 of $180 by
$30 to $150.

(F) Actual adjustment of stock basis. Pursuant to
paragraph (c)(2)(vi) of this section, §§1.1502–32 and
1.1502–32T are applied to reflect the amount of S2’s
unlimited deductions and losses that are absorbed in
the tentative computation of taxable income (or loss)
for the year of the disposition (and any prior years to
which the deductions or losses may be carried) and
the excluded COD income tentatively applied to re-
duce attributes and the attributes reduced in respect of
the excluded COD income pursuant to the previous
step. Under §1.1502–32(b), the absorption of $20 of
S2’s loss and the application of $30 of S1’s excluded
COD income to reduce attributes attributable to S2
results in a negative adjustment of $50 to P’s basis in
the S2 stock. P’s basis in the S2 stock, therefore, is
$550.

(G) Actual computation of stock gain or loss. Pur-
suant to paragraph (c)(2)(vii) of this section, P’s ac-
tual gain or loss on the sale of the S2 stock is com-
puted using the basis computed in the previous step.
Therefore, P recognizes a $50 gain on the disposition
of the S2 stock.

(H) Actual computation of taxable income (or
loss). Pursuant to paragraph (c)(2)(viii) of this sec-
tion, taxable income (or loss) is computed by taking
into account P’s $50 gain from the disposition of the

S2 stock. Before the application of §1.1502–28T,
therefore, the group has a consolidated net operating
loss of $220, $40 of which is attributable to S1 and
$180 of which is attributable to S2 under the princi-
ples of §1.1502–21T(b)(2)(iv).

(I) Actual reduction of attributes. Pursuant to
paragraph (c)(2)(ix) of this section, sections 108
and 1017 and §1.1502–28T are then actually ap-
plied to reduce attributes remaining after the actual
computation of taxable income (or loss). Pursuant
to §1.1502–28T(a)(2), the tax attributes attributable
to S1 must first be reduced to take into account its
$100 of excluded COD income. Accordingly, pur-
suant to section 108(b)(4)(B) and §1.1502–28T(a),
the net operating loss attributable to S1 under the
principles of §1.1502–21T(b)(2)(iv) is reduced first.
The consolidated net operating loss for Year 1 is
reduced by $40, the portion of the consolidated net
operating loss attributable to S1 under the principles
of §1.1502–21T(b)(2)(iv), to $0. Then, pursuant to
§1.1502–28T(a)(4), without regard to the limitation
imposed by paragraph (c)(2)(ix)(B) of this sec-
tion, S1’s remaining $60 of excluded COD income
would reduce S2’s net operating loss of $180 to
$120. However, the limitation imposed by paragraph
(c)(2)(ix)(B) of this section prevents the reduction
of S2’s loss by more than $30. Therefore, S2’s loss
of $180 is reduced by $30 to $150 in respect of
S1’s excluded COD income. The remaining $30 of
excluded COD income has no effect.

Example 3. Lower-tier corporation of departing
member realizes excluded COD income. (i) Facts. P
owns all of S1’s stock, S2’s stock, and S3’s stock. S1
owns all of S4’s stock. P’s basis in S1’s stock is $50
and S1’s basis in S4 stock is $50. For Year 1, P has
$50 of ordinary loss, S1 has $100 of ordinary loss,
S2 has $150 of ordinary loss, S3 has $50 of ordinary
loss, and S4 has $50 of ordinary loss and $80 of ex-
cluded COD income from the discharge of non-inter-
company indebtedness. P sells the S1 stock for $100
at the close of Year 1. As of the beginning of Year 2,
S4 has Asset A with a basis of $0 and a fair market
value of $10.

(ii) Analysis. The steps used to compute the
group’s consolidated taxable income, to effect the re-
duction of attributes, and to compute the limitations
on the use and reduction of attributes are as follows:

(A) Computation of limitation on deductions and
losses to offset income or gain. To determine the
amount of the limitation under paragraph (c)(2)(i) of
this section on S1’s and S4’s losses and the effect of
the absorption of S1’s and S4’s losses on P’s basis in
S1’s stock under §1.1502–32(b), P’s gain or loss from
the disposition of S1’s stock is not taken into account.
The group is tentatively treated as having a consoli-
dated net operating loss of $400. Consequently, $100
of S1’s loss and $50 of S4’s loss is limited under para-
graph (c)(2)(i) of this section.

(B) Tentative adjustment of stock basis. Then,
pursuant to paragraph (c)(2)(ii) of this section,
§§1.1502–32 and 1.1502–32T are tentatively applied
to adjust the basis of S stock. For this purpose,
adjustments to the basis of S1 stock attributable to
S4’s realization of excluded COD income and the
reduction of attributes in respect of such excluded
COD income are not taken into account. There is no
adjustment under §1.1502–32 to the basis of the S1
stock. Therefore, P’s basis in the S1 stock for this
purpose is $50.
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(C) Tentative computation of stock gain or loss.
Then, P’s income, gain, or loss from the sale of S1
stock is computed pursuant to paragraph (c)(2)(iii) of
this section using the basis computed in the previous
step. Thus, P is treated as recognizing a $50 gain from
the sale of the S1 stock.

(D) Tentative computation of taxable income (or
loss). Pursuant to paragraph (c)(2)(iv) of this section,
taxable income (or loss) for the year of disposition
(and any prior years to which the deductions or losses
may be carried) is tentatively computed, taking into
account P’s $50 gain from the sale of the S1 stock
computed pursuant to the previous step. P’s $50 gain
from the sale of the S1 stock is offset by $10 of P’s
loss, $30 of S2’s loss, and $10 of S3’s loss. There-
fore, the group is tentatively treated as having a con-
solidated net operating loss of $350, $40 of which is
attributable to P, $100 of which is attributable to S1,
$120 of which is attributable to S2, $40 of which is
attributable to S3, and $50 of which is attributable to
S4 under the principles of §1.1502–21T(b)(2)(iv).

(E) Tentative reduction of attributes. Next, pur-
suant to paragraph (c)(2)(v) of this section, the rules
of sections 108 and 1017 and §1.1502–28T are ten-
tatively applied to reduce attributes remaining after
the tentative computation of taxable income (or loss).
Pursuant to §1.1502–28T(a)(2), the tax attributes at-
tributable to S4 would first be reduced to take into ac-
count its excluded COD income in the amount of $80.
Accordingly, the consolidated net operating loss at-
tributable to S4 would be reduced by $50 to $0. Then,
pursuant to §1.1502–28T(a)(4), S4’s remaining $30
of excluded COD income would reduce the consoli-
dated net operating loss for Year 1 that is attributable
to other members. Therefore, the consolidated net op-
erating loss for Year 1 would be reduced by $30. Of
that amount, $4 is attributable to P, $10 is attributable
to S1, $12 is attributable to S2, and $4 is attributable
to S3.

(F) Actual adjustment of stock basis. Pursuant to
paragraph (c)(2)(vi) of this section, §§1.1502–32 and
1.1502–32T are applied to reflect the amount of S1’s
and S4’s unlimited deductions and losses that are ab-
sorbed in the tentative computation of taxable income
(or loss) for the year of the disposition (and any prior
years to which the deductions or losses may be car-
ried) and the excluded COD income tentatively ap-
plied to reduce attributes and the attributes reduced in
respect of the excluded COD income pursuant to the
previous step. Under §1.1502–32(b), the application
of $80 of S4’s excluded COD income to reduce at-
tributes, and the reduction of S4’s loss in the amount
of $50 and S1’s loss in the amount of $10 in respect of
the excluded COD income results in a positive adjust-
ment of $20 to P’s basis in the S1 stock. Accordingly,
P’s basis in S1 stock is $70.

(G) Actual computation of stock gain or loss. Pur-
suant to paragraph (c)(2)(vii) of this section, P’s ac-
tual gain or loss on the sale of the S1 stock is com-
puted using the basis computed in the previous step.
Accordingly, P recognizes a $30 gain on the disposi-
tion of the S1 stock.

(H) Actual computation of taxable income (or
loss). Pursuant to paragraph (c)(2)(viii) of this
section, the group’s taxable income or loss is then
computed by taking into account P’s $30 gain from
the sale of S1 stock. Before the application of
§1.1502–28T, therefore, the group has a consoli-
dated net operating loss of $370, $44 of which is

attributable to P, $100 of which is attributable to S1,
$132 of which is attributable to S2, $44 of which is
attributable to S3, and $50 of which is attributable to
S4.

(I) Actual reduction of attributes. Pursuant to
paragraph (c)(2)(ix) of this section, sections 108 and
1017 and §1.1502–28T are then actually applied to
reduce attributes remaining after the actual com-
putation of taxable income (or loss). Pursuant to
§1.1502–28T(a)(2), the tax attributes attributable to
S4 must first be reduced to take into account its $80
of excluded COD income. Accordingly, the consoli-
dated net operating loss attributable to S4 is reduced
by $50 to $0. Then, pursuant to §1.1502–28T(a)(4),
S4’s remaining $30 of excluded COD income re-
duces the consolidated net operating loss for Year 1.
Therefore, without regard to the limitation imposed
by paragraph (c)(2)(ix)(B) of this section, the consol-
idated net operating loss for Year 1 would be reduced
by $30 ($4.12 of the consolidated net operating loss
attributable to P, $9.38 of the consolidated net operat-
ing loss attributable to S1, $12.38 of the consolidated
net operating loss attributable to S2, and $4.12 of the
consolidated net operating loss attributable to S3) to
$290. However, the limitation imposed by paragraph
(c)(2)(ix)(B) of this section prevents the reduction of
the consolidated net operating loss attributable to P,
S2, and S3 by more than $4, $12, and $4 respectively.
The $.62 of excluded COD income that would have
otherwise reduced the consolidated net operating
loss attributable to P, S2, and S3 is applied to reduce
the consolidated net operating loss attributable to S1.
Therefore, S1 carries forward $90 of loss.

Example 4. Excess loss account taken into ac-
count. (i) Facts. P is the common parent of a con-
solidated group. On Day 1 of Year 2, P acquired all
of the stock of S1. As of the beginning of Year 2, S1
had a $30 net operating loss carryover from Year 1,
a separate return limitation year. A limitation under
§1.1502–21(c) applies to the use of that loss by the P
group. For Years 1 and 2, the P group had no con-
solidated taxable income or loss. On Day 1 of Year
3, S1 acquired all of the stock of S2 for $10. In Year
3, P had ordinary income of $10, S1 had ordinary in-
come of $25, and S2 had an ordinary loss of $50. In
addition, in Year 3, S2 realized $20 of excluded COD
income from the discharge of non-intercompany in-
debtedness. After the discharge of this indebtedness,
S2 had no liabilities. As of the beginning of Year 4,
S2 had Asset A with a basis of $0 and a fair market
value of $10. S2 had no taxable income (or loss) for
Year 1 and Year 2.

(ii) Analysis. The steps used to compute the
group’s consolidated taxable income, to effect the re-
duction of attributes, and to compute the limitations
on the use and reduction of attributes are as follows:

(A) Computation of limitation on deduction and
losses to offset income or gain, tentative basis ad-
justments, tentative computation of stock gain or loss.
Because it is not initially apparent that there has been
a disposition of stock, paragraph (c)(2)(i) of this sec-
tion does not limit the use of deductions to offset in-
come or gain, no adjustments to the basis are required
pursuant to paragraph (c)(2)(ii) of this section, and no
stock gain or loss is computed pursuant to paragraph
(c)(2)(iii) of this section or taken into account in the
tentative computation of taxable income pursuant to
paragraph (c)(2)(iv) of this section.

(B) Tentative computation of taxable income (or
loss). Pursuant to paragraph (c)(2)(iv) of this section,
the group’s taxable income (or loss) for Year 3 (and
any prior years to which the deductions or losses may
be carried) is tentatively computed. For Year 3, the
P group has a consolidated taxable loss of $15, all
of which is attributable to S2 under the principles of
§1.1502–21T(b)(2)(iv).

(C) Tentative reduction of attributes. Next, pur-
suant to paragraph (c)(2)(v) of this section, the rules
of sections 108 and 1017 and §1.1502–28T are tenta-
tively applied to reduce attributes remaining after the
tentative computation of consolidated taxable loss.
Pursuant to §1.1502–28T(a)(2), the tax attributes at-
tributable to S2 would first be reduced to take into
account its excluded COD income of $20. Accord-
ingly, the net operating loss attributable to S2 under
the principles of §1.1502–21T(b)(2)(iv) is reduced
first. Therefore, the consolidated net operating loss
for Year 3 is reduced by $15, the portion of the con-
solidated net operating loss attributable to S2, to $0.
The remaining $5 of excluded COD income is not ap-
plied to reduce attributes as there are no remaining at-
tributes that are subject to reduction.

(D) Actual adjustment of stock basis. Pursuant to
paragraph (c)(2)(vi) of this section, §§1.1502–32 and
1.1502–32T are applied to reflect the amount of S2’s
unlimited deductions and losses that are absorbed in
the tentative computation of taxable income (or loss)
for the year of the disposition (and any prior years to
which the deductions or losses may be carried) and
the excluded COD income tentatively applied to re-
duce attributes and the attributes reduced in respect
of the excluded COD income pursuant to the previ-
ous step. Pursuant to §§1.1502–32 and 1.1502–32T,
the absorption of $35 of S2’s loss, the application of
$15 in respect of S2’s excluded COD income to re-
duce attributes, and the reduction of $15 in respect of
the loss attributable to S2 reduced in respect of the ex-
cluded COD income results in a negative adjustment
of $35 to the basis of the S2 stock. Therefore, S1 has
an excess loss account of $25 in the S2 stock.

(E) Actual computation of stock gain or loss. Pur-
suant to paragraph (c)(2)(vii) of this section, S1’s ac-
tual gain or loss, if any, on the S2 stock is computed.
Because S2 realized $5 of excluded COD income
that was not applied to reduce attributes, pursuant to
§§1.1502–19(c)(1)(iii)(B) and 1.1502–19T(b)(1), S1
is required to take into account $5 of its excess loss
account in the S2 stock.

(F) Actual computation of taxable income (or
loss). Pursuant to paragraph (c)(2)(viii) of this sec-
tion, the group’s taxable income or loss is computed
taking into account the $5 of the excess loss account
in the S2 stock required to be taken into account. See
§1.1502–28T(b)(6) (requiring an excess loss account
that is required to be taken into account as a result of
the application of §1.1502–19(c)(1)(iii)(B) to be in-
cluded in the group’s consolidated taxable income for
the year that includes the date of the debt discharge).
However, pursuant to paragraph (c)(2)(viii) of this
section, such amount may not be offset by any of the
consolidated net operating loss attributable to S2. It
may, however, subject to applicable limitations, be
offset by the separate net operating loss of S1 from
Year 1.

(G) Actual reduction of attributes. Pursuant to
paragraph (c)(2)(ix) of this section, sections 108 and
1017 and §1.1502–28T are then actually applied to
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reduce attributes remaining after the actual computa-
tion of taxable income (or loss). Attributes will be
actually reduced in the same way that they were ten-
tatively reduced.

(6) Additional rules for multiple dispo-
sitions. [Reserved].

(7) Effective date. This paragraph (c)
applies to dispositions of subsidiary stock
that occur after the date these regulations
are published as temporary or final regula-
tions in the Federal Register. Taxpayers
may apply this paragraph (c), as contained
in these proposed regulations, in whole,
but not in part, to any disposition of sub-
sidiary stock that occurs before the date
these regulations are published as tempo-
rary or final regulations in the Federal
Register.

Par. 3. Section 1.1502–13 is revised to
read as follows:

§1.1502–13 Intercompany transactions.

[The text of this proposed sec-
tion is the same as the text of
§1.1502–13T(g)(3)(ii)(B) published else-
where in this issue of the Bulletin].

Par. 4. Section 1.1502–28 is amended
to read as follows:

1. Adding paragraphs (b)(4), (b)(5),
(b)(6) and (b)(7).

2. Revising paragraph (d).
3. The additions and revision read as

follows:

§1.1502–28 Consolidated section 108.

* * * * *
(b)(4) and (5) [The text of paragraphs

(b)(4) and(5) is the same as the text of
§1.1502–28T(b)(4) and (5) published else-
where in this issue of the Bulletin].

(6) Taking into account of excess loss
account—(i) Determination of inclusion.
The determination of whether any portion
of an excess loss account in a share of
stock of a subsidiary that realizes excluded
COD income is required to be taken into
account as a result of the application of
§1.1502–19(c)(1)(iii)(B) is made after the
determination of taxable income (or loss)
for the year during which the member re-
alizes excluded COD income (without re-
gard to whether any portion of an excess
loss account in a share of the subsidiary
is required to be taken into account) and
any prior years to which the deductions or
losses of the subsidiary may be carried, af-
ter the reduction of tax attributes pursuant

to sections 108 and 1017, and this section,
and after the adjustment of the basis of the
share of stock of the subsidiary pursuant
to §1.1502–32 to reflect the amount of the
subsidiary’s deductions and losses that are
absorbed in the computation of taxable in-
come (or loss) for the year of the disposi-
tion and any prior years to which the de-
ductions or losses may be carried, and the
excluded COD income applied to reduce
attributes and the attributes reduced in re-
spect thereof. See §1.1502–11(c) for spe-
cial rules related to the computation of tax-
able income (or loss) that apply when an
excess loss account is required to be taken
into account.

(ii) [The text of paragraph
(b)(6)(ii) is the same as the text of
§1.1502–28T(b)(6)(ii) published else-
where in this issue of the Bulletin].

* * * * *
(7) Dispositions of stock. See

§1.1502–11(c) for limitations on the re-
duction of tax attributes when a member
disposes of stock of another member (in-
cluding dispositions that result from the
application of §1.1502–19(c)(1)(iii)(B))
during a taxable year in which any mem-
ber realizes excluded COD income.

* * * * *
(d) Effective dates. (1) This section,

other than paragraphs (a)(4), (b)(4), (b)(5),
(b)(6), and (b)(7) of this section, applies to
discharges of indebtedness that occur after
August 29, 2003.

(2) Paragraph (a)(4) of this section ap-
plies to discharges of indebtedness that oc-
cur after August 29, 2003, but only if the
discharge occurs during a taxable year the
original return for which is due (without
regard to extensions) after December 11,
2003. However, groups may apply para-
graph (a)(4) of this section to discharges
of indebtedness that occur after August 29,
2003, and during a taxable year the origi-
nal return for which is due (without regard
to extensions) on or before December 11,
2003. For discharges of indebtedness that
occur after August 29, 2003, and during a
taxable year the original return for which
is due (without regard to extensions) on
or before December 11, 2003, paragraph
(a)(4) of this section shall apply as in ef-
fect on August 29, 2003.

(3) Paragraphs (b)(4), (b)(5), and
(b)(6)(ii) of this section apply to dis-
charges of indebtedness that occur after

August 29, 2003, but only if the discharge
occurs during a taxable year the original
return for which is due (without regard to
extensions) after March 12, 2004. How-
ever, groups may apply paragraphs (b)(4),
(b)(5), and (b)(6)(ii) of this section to dis-
charges of indebtedness that occur after
August 29, 2003, and during a taxable
year the original return for which is due
(without regard to extensions) on or before
March 12, 2004.

(4) Paragraphs (b)(6)(i) and (b)(7) of
this section apply to discharges of indebt-
edness that occur after August 29, 2003,
but only if the discharge occurs during a
taxable year the original return for which
is due (without regard to extensions) after
the date these regulations are published as
temporary or final regulations in the Fed-
eral Register. However, groups may ap-
ply paragraphs (b)(6)(i) and (b)(7) of this
section to discharges of indebtedness that
occur after August 29, 2003, and during a
taxable year the original return for which
is due (without regard to extensions) on or
before the date these regulations are pub-
lished as temporary or final regulations in
the Federal Register.

* * * * *
Par. 5. The last sentence of paragraph

(c) of §1.1502–80 is revised to read as fol-
lows:

§1.1502–80 Applicability of other
provisions of law.

* * * * *
(c) * * * See §§1.1502–11(d) and

1.1502–35T for additional rules relating
to stock loss.

* * * * *

Mark E. Matthews,
Deputy Commissioner for
Services and Enforcement.

(Filed by the Office of the Federal Register on March 12,
2004, 8:45 a.m., and published in the issue of the Federal
Register for March 15, 2004, 69 F.R. 12091)

Foundations Status of Certain
Organizations

Announcement 2004–25

The following organizations have failed
to establish or have been unable to main-
tain their status as public charities or as op-
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erating foundations. Accordingly, grantors
and contributors may not, after this date,
rely on previous rulings or designations
in the Cumulative List of Organizations
(Publication 78), or on the presumption
arising from the filing of notices under sec-
tion 508(b) of the Code. This listing does
not indicate that the organizations have lost
their status as organizations described in
section 501(c)(3), eligible to receive de-
ductible contributions.

Former Public Charities. The follow-
ing organizations (which have been treated
as organizations that are not private foun-
dations described in section 509(a) of the
Code) are now classified as private foun-
dations:

1–2–3 Health Access, Inc.,
Milwaukee, WI

31st December Womens Movement,
Washington, DC

1898 Foundation, Inc., Rockville, MD
ABC XXI-Child Awareness Program for

Poland, Inc., Alexandria, VA
Academy of Missouri Educational

Network of Graduate Dogs, Inc.,
Warrenton, MO

Accept the Challenge, Inc.,
Minneapolis, MN

Achievements Worldwide, Inc.,
Waldorf, MD

Adopt a Grandparent Foundation,
Fairfield, IA

AFD Foundation, Inc., Southfield, MI
African American Institute for

Empowerment, Inc., Waterbury, CT
African Heritage Foundation, Inc.,

Washington, DC
African Wholistic Health Association,

Washington, DC
Afrikan Rites of Passage Delaware

Kollective, Inc., Wilmington, DE
Alva Consortium, Inc., Washington, DC
Amani Clergy Coalition, Milwaukee, WI
America-China International Exchange

Foundation, Inc., Washington, DC
American Charities Research Institute,

Lincoln, NE
American Heritage Rivers Alliance, Inc.,

Washington, DC
American Recreational Services

Association, Inc., Twin Falls, ID
American Service Dog Association,

Manchester, MO
American Submarine Memorial

Restoration Foundation, Inc.,
Fairfax, VA

Americans for Self Determination, Inc.,
Arlington, VA

Angels for Children Foundation,
Incorporated, Northfield, MN

Apex Booster Club, Roseland, KS
Apocalypse Outreach Center, Inc.,

White Pigeon, MI
Apostolic Ministerial Alliance, Inc.,

Randallstown, MD
Ariadne Press of Maryland, Inc.,

Rockville, MD
Ark of Safety Center, Inc., St. Louis, MO
Arka Ballet, Takoma Park, MD
Arrowhead Regional Entrepreneurship

Project, Inc., Duluth, MN
Artist on the Edge Ice Theater Company,

Minneapolis, MN
Asnew Disability Support Services,

Ames, IA
Association for Children and Infants With

Digestive Disorders, Newark, DE
B. Tate Hibschman Memorial Scholarship

Fund, Inc., Abingdon, MD
Backroads for Books, Olathe, KS
Baldwin City Clear Foundation,

Baldwin City, KS
Baltimore Committee for International

Wrestling, Inc., Cockeysville, MD
Baltimore Select, Inc., Baltimore, MD
Baltimore Teacher Network,

Baltimore, MD
Bandoneon Association, Incorporated,

Bethesda, MD
Bangladeshi-American Foundation, Inc.,

Potomac, MD
Baraboo Firefighters Fundraising

Association, Inc., Baraboo, WI
Bea Gaddy Human Resources Center,

Inc., Baltimore, MD
Beer Museum, Ltd., Oconomowoc, WI
Beginning Environment for Addiction

Recovery, Fargo, ND
Bel Sogno, Inc., Waleska, GA
Benevolence Alliance International, Inc.,

West Union, IA
Benjamin Welch Owens Monument Fund,

Inc., Upper Marlboro, MD
Berkley Community League, Inc.,

Norfolk, VA
Bertha Hughes Concert Series, Inc.,

Topeka, KS
Bethel A M E Church Foundation, Inc.,

Ann Arbor, MI
Better Community Foundation,

Clayton, MO
Bible Search Publications, Inc.,

Winona, MN
Bigga Enterprises, Inc., St. Louis, MO

Bishop Bush Home Care, Clinton, MD
Black College Information Network, Inc.,

Washington, DC
Black West Presentations, Inc.,

Harrisonville, MO
Bobby Zipper Foundation, Inc.,

Baltimore, MD
Bolling View Corporation, Inc.,

Washington, DC
Boys and Girls Club of Dane County, Inc.,

Madison, WI
Branson Gospel Music Association,

Branson, MO
Bread of Life Ministries International,

Inc., Burnsville, MN
Brice Transitional Care Home, Inc.,

Baltimore, MD
Brighton Lions Community Den,

Brighton, MI
Buchanan County Humane Society,

Vansant, VA
Buffalo KS Historical Society, Inc.,

Buffalo, KS
Building Eminence Schools for

Tomorrow, Eminence, MO
Busy Bee Early Learning Center, Inc.,

Linden, NJ
Butler County Veterans Memorial Fund,

Poplar Bluff, MO
Butler Youth Wrestling Club, Butler, MO
C D E O, Laytonsville, MD
Cadott Hunter-Education Association,

Inc., Cadott, WI
Calumet County Tourism Association,

Inc., Chilton, WI
Cameras for Students, Silver Spring, MD
Camp Crystal Foundation, St. Louis, MO
Camp Grayling Historical Society,

Camp Grayling, MI
Cannon Vermillion Watersheds Protection

League, Welch, MN
Capital Area Astronomy Association,

Potterville, MI
Capital Press Club, Washington, DC
Carlton Corporation I, Milwaukee, WI
Carpenter Medical Publishing, Inc.,

Washington, DC
Carroll County Genealogical Association,

Carrollton, MO
Carrollsburg Residence Council, Inc.,

Washington, DC
Caryl Proud Horty Scholarship Fund Tr.,

Wilmington, DE
Cat Wrestling Club, Inc., Cedar Falls, IA
Cedar Vale Teen Center, Inc.,

Cedar Vale, KS
Celebration of Life Art Program,

Minneapolis, MN
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Center for Humanity,
Montgomery Village, MD

Center for Patient Advocacy Foundation,
McLean, VA

Center for Timett, Inc., Howell, NJ
Center for Workers Compensation

Studies, Inc., Lacey, WA
Champbuilder Amateur Wrestling, Inc.,

Middleton, WI
Changing Faces, Inc., Baltimore, MD
Charles County Community Youth Center,

Inc., Bryantown, MD
Chesapeake Deep Creek Hornets AAU

Baseball Club, Chesapeake, VA
Chesapeake Dispute Resolution Center,

Inc., Annapolis, MD
Chesapeake Habit Restoration Trust,

Silver Spring, MD
Child Access Center, Inc., Baltimore, MD
Child Care Development, Inc.,

Wichita, KS
Child Intervention Center, Superior, WI
Childrens Book Bank, Kalamazoo, MI
Childrens Community Foundation,

Shawnee Mission, KS
Childrens Rainbow Foundation,

Parkville, MO
Childs Eyes Ministries, Hart, MI
Chilton Youth Football Association, Inc.,

Hilbert, WI
Choice Leaders of Tomorrow, Inc.,

St. Louis, MO
Christ the King Institute Women

Auxiliary and Legionary Group,
Silver Spring, MD

Christian Foundation, Inc., Madison, WI
Christian Law Enforcement Fellowship,

Ann Arbor, MI
Citizens for Learning Everything-Amoco

Negligence & Underground Clean Up,
Sugar Creek, MO

Coldwater Scholarship Bowling, Inc.,
Coldwater, MI

Colesville Sports Association,
Silver Spring, MD

Combat Disabled American Veterans,
Stacy, MN

Community Care Programs, Inc.,
Middleton, WI

Community Caring for People, Inc.,
Sterling, VA

Community Credit Counseling Services,
Inc., Beltsville, MD

Community Development Corporation of
Benton Harbor, Benton Harbor, MI

Community Institute for Family
Resources, Inc., Milwaukee, WI

Community Stabilization,
Los Angeles, CA

Comparative Government Forum,
Washington, DC

Conrath Housing, Inc., Almena, WI
Contemplative Outreach of Metropolitan

Washington, Inc., Washington, DC
Core City Planning Group,

Des Moines, IA
Council for Global Education,

Kingstowne, VA
Crayon, Inc., Milwaukee, WI
Creative Writing Education Foundation,

Inc., Green Bay, WI
Crime Victims for a Just Society,

Mason, MI
Cross Border Network for Justice and

Solidarity, Kansas City, MO
Cross Foundation, Inc., Baltimore, MD
Crossing Ministries, St. Paul, MN
Crow River BMX, Inc.,

Saint Michael, MN
CSE Foundation Corporation,

New Berlin, WI
Cuyuna Range Fire Chiefs Association,

Brainerd, MN
CWE Housing Corporation,

St. Louis, MO
D C Parents for School Choice,

Washington, DC
D L Youth Wrestling Organization, Inc.,

Detroit Lakes, MN
Damali, Inc., Capitol Heights, MD
Daniel Boone Baseball Association,

St. Peters, MO
Danville Soccer Club, Inc., Danville, VA
David Goliath Foundation, Inc.,

Saint Louis, MO
Daystar Commission, Des Moines, IA
Deaf Choices, Inc., Minneapolis, MN
Deaf Services Foundation, Inc.,

Grand Island, NE
Derrick Hale Foundation, Detroit, MI
Dining on the Word Ministries,

Houston, MS
Direct Impact 10–40, South St. Paul, MN
Directors of Continuation Services, Inc.,

Milwaukee, WI
Dwayne Friend Crusades, Inc.,

Rogersville, MO
East Buchanan Parent Teacher

Organization PTO, Winthrop, IA
East Troy Area Lakes Land Trust, Inc.,

East Troy, MI
Economic Development Forum,

Southfield, MI
Edina Youth Softball Association,

Edina, MN

Educational Discovery Programming,
Washington, DC

Elishas Rock Educational, Inc.,
Columbia, MO

Emmanuel Ministries International, Inc.,
Baltimore, MD

Enter the Walls Ministry, Ltd.,
Suitland, MD

Environment Development and
Educational Fund, Washington, DC

Ethiopian Gospel Mission Association
NC, Arlington, VA

Excellence in Catholic & Christian
Education, Inc., Alexandria, VA

Exodus, Isanti, MN
Experiential Endeavors, Inc.,

Columbia, MO
Faith Builders S D A International Corp.,

Metairie, LA
Family Harbor, Omaha, NE
Family Recreational Park of Georgetown,

Georgetown, DE
Family Violence Council of the City of

St. Louis, St. Louis, MO
Family Watch, Alexandria, VA
First Presbyterian Church of Ferguson

Transitional Housing Corp.,
Ferguson, MO

First Promise Foundation, Inc.,
Pawleys, SC

First State YHEC Program, Inc.,
Hockessin, DE

Fish Rod, Inc., Washington, DC
Fishes & Loaves from Jesus Christ, Inc.,

Fargo, ND
Fleming Huner Foundation, Inc.,

Randallstown, MD
Florida Avenue Renaissance Project, Inc.,

Washington, DC
Fort Dodge Senior High Choir Boosters,

Inc., Fort Dodge, IA
Foundation for Global Catholic

Communications, Washington, DC
Foundation for Sustainable Development

With Human Values, Inc.,
Washington, DC

Four Chaplains Foundation,
Minneapolis, MN

Franciscan Servants of Jesus, Prescott, WI
Franklin County Youth Athletic

Association, Inc., Washington, MO
Freedom Fest Celebration, Inc.,

Earlham, IA
Friends Foundation, Annapolis, MD
Friends of Carter Rockwell Museum,

New Hope, MN
Friends of Governor Nelson State Park,

Inc., Madison, WI
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Friends of India, Inc., Hyattsville, MD
Friends of Quivira National Wildlife

Refuge, Inc., St. John, KS
Friends of Takoma Recreation Center,

Washington, DC
Friends of the Babbitt Public Library, Inc.,

Babbitt, MN
Friends of the Collins Public Library,

Collins, IA
Friends of the Madison County Fair,

Madison, NE
Friends of the National Institute of

Dental & Craniofacial Research,
Washington, DC

Friends of the Saline Area Fire
Department, Inc., Ypsilanti, MI

Friends of Thomas G. Pullen K-8 Arts
Magnet School, Inc., Bethesda, MD

Friends of Wilderness Park, Inc.,
Lincoln, NE

Friends Project, Inc., Washington, DC
From House to Home, Inc.,

Baltimore, MD
Frontier Wild, Ankeny, IA
Future Foundation Home, Inc.,

Milwaukee, WI
Garden Community Development, Inc.,

Wilmington, DE
Gathered in His Name, Perryville, MO
Genesis Company USA, Lebanon, MO
Genesis Ministries, Inc., St. Albans, WV
Georgetown MBA Community Service

Fund, Washington, DC
German Shepherd Rescue of Maryland,

Inc., Riverdale, MD
Ghana Health Foundation,

Washington, DC
Gibson-Chestnut Eney Memorial

Tournament, Inc., Arlington, VA
Gibson Network, Inc., Minneapolis, MN
Glenville-Emmons School & Community

Foundation, Inc., Glenville, MN
Global Development Center,

Washington, DC
Global Youth Development, Inc.,

Kansas City, MO
Glorious Light Christian Foundation,

Newark, DE
Gods Wheels, Inc., Kansas City, MO
Good Samaritan Assisted Living, Inc.,

St. Louis, MO
Good Samaritan Independent Living, Inc.,

Valley Park, MO
Good Samaritan Network of Maryland,

Front Royal, VA
Goshen Staff Alumni Association, Inc.,

Gaithersburg, MD

Gospel Music Arts Coalition,
St. Louis, MO

Government Training Institute
Foundation, Inc., Alexandria, VA

Granville Sharpe Institute, Inc.,
Lanham, MD

Great Lakes Ancient Field Musick,
Ray, MI

Greater Harvest Housing Corp.,
Baltimore, MD

Green Central Safe Haven,
Minneapolis, MN

Greenmount Computer Center, Inc.,
Baltimore, MD

Gretna Gro Foundation, Gretna, NE
Grodno Genealogy Group, Inc.,

Minneapolis, MN
Ground Zero Foundation, Bear, DE
Gwendolyn, Inc., Salisbury, NC
Hallsville Community Betterment,

Hallsville, MO
Hampton Roads Youth Foundation,

Alexandria, VA
Harpers Ferry Conservancy,

Harpers Ferry, WV
Haven of Hope, Kansas City, MO
Hayman House, Inc., New Castle, DE
Health and Wealth Group of Maryland,

Columbia, MD
Healthcare Roundtable Institute,

Westlake Village, CA
Heartland Peony Society,

Kansas City, MO
Helping Hand of Goodwill Industries of

Kansas, Inc., Topeka, KS
Heritage Achievement Foundation,

Centreville, VA
Herlihy Resident Council, Inc.,

Wilmington, DE
Hesperia Fire Department Auxiliary,

Hesperia, MI
Hesston Area Teens, Inc., Hesston, KS
Historic Educational Concepts, Inc.,

Salem, MO
Historic Fell Point Foundation, Inc.,

Baltimore, MD
Hospitality Center for Renewed Hope,

Inc., Timonium, MD
Humanitarian Relief Foundation of

the Am Cham Dominican Republic,
Washington, DC

HWS Therapy, Inc., Wichita, KS
Impact Twin Cities, Inc., St. Paul, MN
Inca Imports Corp., Warrenton, VA
Independence Neighborhood Watch, Inc.,

Independence, MO
Independent Demining Assessment

Center, Inc., Washington, DC

India Forum for Liberty & Justice, Inc.,
Takoma Park, MD

Indigenous Games Sports and Events
Management, Fargo, ND

Indigenous Stewardship Systems,
Manderson, SD

Inter-Agency Council on Child Abuse and
Neglect, Columbia, MO

Intercollegiate Taiwanese American
Students Association, Providence, RI

Interfacing, Sewickley, PA
International Charitable Assistance

Council, Inc., Rockville, MD
International Fund for the 21st Century,

Southgate, MI
International Society of Agile

Manufacturing, Lafayette, LA
Intersection, Maple Grove, MN
Islamic Knowledge Services, Inc.,

Chesterfield, MO
Iyas Community House, Detroit, MI
Jacobs Ladder, Inc., St. Louis, MO
James Madison Project, Washington, DC
Jasper County Youth Fair Foundation,

Inc., Joplin, MO
Joshua M. Gordon SMA Foundation, Inc.,

Rockville, MD
Journeymakers, Urbandale, IA
Juma Trust, Inc., New York, NY
Kansans Respond, Topeka, KS
Kansas City Arts Initiative, Inc.,

Kansas City, MO
Kansas City International Art Museum,

Inc., Kansas City, MO
Kansas Mental Health Association,

Topeka, KS
Karl Potach Foundation, Austin, MN
KC Fury, Inc., De Soto, KS
Kendall Burrows Foundation, Inc.,

Lutherville, MD
Kickapoo Color Guard Booster Club,

Springfield, MO
Kids N Bits Therapeutic Riding Program,

Teays, WV
Kidsway Booster Club, Coffeyville, KS
Kidzarts, Inc., Manitowoc, WI
KK and Friends, Inc., Rockville, MD
Kujichagulia, Inc., Baltimore, MD
L Eagles, Inc., Olathe, KS
Lakes Area Not for Profit Council,

Branson W, MO
Langston Dwelling Resident Council

Foundation, Silver Spring, MD
Last Call Ministries, Lincoln, NE
Lavista West Parent Auxiliary Wolf Staff,

Lavista, NE
Leading Image Development Corporation,

Clinton, MD
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Lean on Me Community Services and
Outreach, Dallas, TX

Life Changers, Inc., Newport, DE
Lift for Life, Peculiar, MO
Light Up the Bridges, Inc.,

Charleston, WV
Lincoln Park Historical Foundation, Inc.,

Rockville, MD
Linn County Community Foundation,

La Cygne, KS
Literacy Roundtable, St. Louis, MO
Logan Community Foundation, Logan, IA
Lome Foundation, Inc., Gaithersburg, MD
Lord & Svensen, Inc., Delavan, WI
Loudoun Heritage Farm Museum,

Leesburg, VA
Madison Idea Foundation, Inc.,

Madison, WI
Madison Revitalization and Community

Development Corporation, Madison, WI
Magic City Junior Golf Association,

Minot, ND
Mahkato Mdewakanton Association,

St. Paul, MN
Main Street Revue, Inc., Coleman, WI
Manhattan Area Football Association,

Manhattan, KS
Marko Foundation, Ltd.,

Clinton Township, MI
Martial Arts Serving Kids, Excelsior, MN
Maryland Family Christian Center

Church, Capitol Heights, MD
Mayo Island Cultural and Recreational

Association, Inc., Richmond, VA
McDowell County F A C E S, Welch, WV
Meca Foundation, Bowie, MD
Medasyst Caring Foundation, Inc.,

Ottumwa, IA
Mercers Mills, Inc., Newark, DE
Message of the Heart, Inc., Richfield, MN
Messiah Ministries International, Inc.,

Front Royal, VA
Metro Western Trailriders,

Washington, DC
Metropolitan A M E Church

Community Development Corporation,
Washington, DC

Michigan School Board Leaders
Association, Davison, MI

Michigan Spartans Boys & Girls
Basketball Association, Inc.,
Lathrup Vlg, MI

Michigan Urban Search & Rescue
Training Foundation, Inc.,
Ann Arbor, MI

Midwest Media Arts Foundation,
Kansas City, MO

Mihan Foundation, New York, NY

Mills Godwin Honorary Foundation,
Norfolk, VA

Milwaukee Allstar Basketball &
Youth Development Association,
Milwaukee, WI

Milwaukee National Organization
for Women Education Fund, Inc.,
Milwaukee, WI

Minnesota Men of Color,
Minneapolis, MN

Minnesota Policy Forum, St. Paul, MN
Miracle of Women, Washington, DC
Missourians for Clean Government,

Saint Louis, MO
Mobile Care for Africa, Inc., McLean, VA
Monitors Foundation, Eagan, MN
Mothers Touch, Minneapolis, MN
MS Wheelchair Maryland, Inc.,

Chevy Chase, MD
Mt. Horeb Professional Police

Association, Inc., Mt. Horeb, WI
Multilateral Middle East Initiative,

Bloomington, MN
Mzuzu Womens and Childrens Health

Center USA, Inc., Silver Spring, MD
National Capital Community Service

Academy, Washington, DC
National Public Health Forum, Inc.,

Columbia, MD
Native American Development

Association, Incorporated, Keshena, WI
Nautic Sceptor, Brownstown, MI
Nebraska Youth Sports Organization, Inc.,

Omaha, NE
Neighbors Concerned About Yacht Club

Expansion, Grosse Pointe Shores, MI
Neutral Zone, Inc., Ewing, VA
New Beginnings Family Development

Centre, Inc., Willard, MO
New Cornerstone, Inc., St. Louis, MO
New Generation Training & Learning

Center, Washington, DC
New Promise Home for Children,

Olathe, KS
Nice Shot Tennis Association,

Kalamazoo, MI
Ninth Street Phyllis Wheatley Association,

Wichita, KS
No More Victims, Grand Rapids, MI
Nomads of Annapolis, Inc.,

Ellicott City, MD
North Basketball Association, Inc.,

Rapid City, SD
North Dakota Labor Education Council,

Bismarck, ND
Northeast Community Development

Corporation, Wilmington, DE
Northern Flight Assist, Inc., Shawano, WI

Northern Waters Library Foundation, Inc.,
Ashland, WI

Northland Family & Children Support
Council, Inc., Kansas City, MO

Northside Inner City Environmental Task
Force, Minneapolis, MN

Northwest Middle Schools Cheerleading
Association, High Ridge, MO

Not Failing at Life, Arthurdale, WV
Olrayma, Inc., St. Louis, MO
Omaha Elite Girls Fastpitch Association,

Omaha, NE
Omaha World Herald Branching Out

Charitable Foundation, Omaha, NE
Ondo Grammar School Old Students

Association, Washington, DC
One Step Ahead Day Care, Inc.,

Racine, WI
Open Word Teaching Ministries,

Maryland Heights, MO
Our Savior Lutheran Church Foundation,

Wayne, NE
Outside the Walls Foundation, Eagan, MN
Ozark Competition Soccer League, Inc.,

Webb City, MO
Ozarks Angels Basketball, Inc.,

Springfield, MO
Page County Senior Alliance, Inc.,

Luray, VA
Pamaro Arts Society, Overland Park, KS
Parenting 2000, Inc., Clayton, MO
Parish Net, Inc., Kensington, MD
Parish Nurse Institute, Minneapolis, MN
Paws for People, Blaine, MN
Penelope 38 Charitable Tr., Elkhart, IA
Peoples Alternative Service System, Inc.,

Baltimore, MD
Philantrotech, Inc., Lowell, MI
Pinckney Community Center,

Pinckney, MI
Pine Island Union for Youth, Inc.,

Pine Island, MN
Pioneer Acres Lodge, Inc., Appleton, WI
Play for Peace, Washington, DC
Playmates Christian Learning Center,

Fargo, ND
Plymouth Westside Players,

Plymouth, MN
Polish Heritage Society of Nebraska, Inc.,

Papillion, NE
Pop Sustainability, Inc., New York, NY
Prairie Haven, Inc., Sioux City, IA
Preservation Management Institute,

Monticello, MN
Pro K9, Inc., Omaha, NE
Professor Pockets Ministries, Inc.,

Poca, WV
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