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INCOME TAX

REG-153656-3, page 566.

This NPRM provides proposed rules relating to internal use
software under § 41(d)(4)(E). Generally, § 41 provides for the
research credit based on expenses incurred for qualified re-
search; however, research with respect to internal use soft-
ware is not qualified research except to the extent provided by
regulations.

Notice 2015-4, page 407.

This notice provides guidance on the performance and quality
standards that small wind energy property must meet to qualify
for the energy credit under § 48 of the Code. The notice allows
a taxpayer to rely on a certification from an eligible certifier in
determining whether a wind turbine meets the performance
and quality standards. The notice also sets forth the required
contents of a certification as well as the definition of an eligible
certifier.

Rev. Proc. 2015-13, page 419.

This revenue procedure updates and revises the general pro-
cedures under § 446(e) of the Internal Revenue Code and
§ 1.446-1(e) of the Income Tax Regulations to obtain the
consent of the Commissioner of Internal Revenue (Commis-
sioner) to change a method of accounting for federal income
tax purposes. Specifically, this revenue procedure provides the
general procedures to obtain the advance (non-automatic) con-
sent of the Commissioner to change a method of accounting
and provides the procedures to obtain the automatic consent
of the Commissioner to change a method of accounting de-
scribed in Rev. Proc. 2015-14, 2015-5 I.R.B. 450 (or suc-
cessor) (List of Automatic Changes).

Rev. Proc. 2015-14, page 450.

This revenue procedure provides the List of Automatic Changes
to which the automatic change procedures in Rev. Proc. 2015-
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13, 2015-5 I.R.B. 419, (or successor) apply. The definitions in
section 3 of Rev. Proc. 2015-13 apply to this revenue procedure.

Rev. Proc. 2015-15, page 564.

Revenue Procedure 2015-15 provides the 2015 monthly na-
tional average premium for qualified health plans that have a
bronze level of coverage for taxpayers to use in determining their
maximum individual shared responsibility payment under
§ 5000A(c)(1)B) of the Internal Revenue Code and § 1.5000A-4
of the Income Tax Regulations.

EMPLOYEE PLANS

Notice 2015-5, page 408.

This notice sets forth updates on the corporate bond monthly
yield curve, the corresponding spot segment rates for Decem-
ber 2014 used under § 417(e)(3)(D), the 24-month average
segment rates applicable for January 2015, and the 30-year
Treasury rates. These rates reflect the application of
§ 430(h)(2)(C)iv), which was added by the Moving Ahead for
Progress in the 21st Century Act, Public Law 112-141 (MAP-
21) and amended by section 2003 of the Highway and Trans-
portation Funding Act of 2014 (HATFA).

EXEMPT ORGANIZATIONS

T.D. 9708, page 337.

Final regulations under section 501(r) of the Code providing
guidance regarding the requirements for charitable hospital
organizations added by the Patient Protection and Affordable
Care Act of 2010.
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EMPLOYMENT TAX

Notice 2015-6, page 412.

This notice explains liability for and reporting of Federal Insur-
ance Contributions Act (FICA) tax, Federal Unemployment Tax
Act (FUTA) tax, and federal income tax withholding with respect
to sick pay that is paid by third parties rather than employers.
The notice also explains the filing requirements for new Form
8922, Third-Party Sick Pay Recap.

TAX CONVENTIONS

Announcement 2015-4, page 565.

The Competent Authority Agreement (“the Agreement”) was
released to the public on February 2, 2015, by the Competent
Authorities of the United States and Kazakhstan regarding the
eligibility of entities that are treated as fiscally transparent
under the laws of either Contracting State to benefits under the
Convention Between the Government of the United States of
America and the Government of the Republic of Kazakhstan for
the Avoidance of Double Taxation and the Prevention of Fiscal
Evasion with Respect to Taxes on Income and Capital, signed
on October 24, 1993 (the "Treaty”).



The IRS Mission

Provide America’s taxpayers top-quality service by helping
them understand and meet their tax responsibilities and en-
force the law with integrity and fairness to all.

Introduction

The Internal Revenue Bulletin is the authoritative instrument of
the Commissioner of Internal Revenue for announcing official
rulings and procedures of the Internal Revenue Service and for
publishing Treasury Decisions, Executive Orders, Tax Conven-
tions, legislation, court decisions, and other items of general
interest. It is published weekly.

It is the policy of the Service to publish in the Bulletin all
substantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of internal
management are not published; however, statements of inter-
nal practices and procedures that affect the rights and duties
of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings to
taxpayers or technical advice to Service field offices, identify-
ing details and information of a confidential nature are deleted
to prevent unwarranted invasions of privacy and to comply with
statutory requirements.

Rulings and procedures reported in the Bulletin do not have the
force and effect of Treasury Department Regulations, but they
may be used as precedents. Unpublished rulings will not be
relied on, used, or cited as precedents by Service personnel in
the disposition of other cases. In applying published rulings and
procedures, the effect of subsequent legislation, regulations,
court decisions, rulings, and procedures must be considered,
and Service personnel and others concerned are cautioned

against reaching the same conclusions in other cases unless
the facts and circumstances are substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on provisions of
the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A, Tax
Conventions and Other Related Items, and Subpart B, Legisla-
tion and Related Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to these
subjects are contained in the other Parts and Subparts. Also
included in this part are Bank Secrecy Act Administrative Rul-
ings. Bank Secrecy Act Administrative Rulings are issued by
the Department of the Treasury's Office of the Assistant Sec-
retary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The last Bulletin for each month includes a cumulative index for
the matters published during the preceding months. These
monthly indexes are cumulated on a semiannual basis, and are
published in the last Bulletin of each semiannual period.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.
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Part I. Rulings and Decisions Under the Internal Revenue Code

of 1986

26 CFR 1.501(r)-0: Outline of regulations.

26 CFR 1.501(r)-1: Definitions.

26 CFR 1.501(r)-2: Failures to satisfy section
501(r).

26 CFR 1.501(r)-3: Community health needs assess-
ments.

26 CFR 1.501(r)-4: Financial assistance policy and
emergency medical care policy.

26 CFR 1.501(r)-5: Limitation on charges.
26 CFR 1.501(r)-6: Billing and collection.
26 CFR 1.501(r)-7: Effective/applicability dates.

26 CFR 1.6012-2: Corporations required to make
returns of income.

26 CFR 1.6012-3: Returns by fiduciaries.

26 CFR 1.6033-2: Returns by exempt organizations
(taxable years beginning after December 31, 1969)
and returns by certain nonexempt organizations
(taxable years beginning after December 31, 1980).
26 CFR 53.4959-1: Taxes on failures by hospital
organizations to meet section 501(r)(3).

26 CFR 53.6011-1: General requirement of return,
statement, or list.

26 CFR 53.6071-1: Time for filing returns.

26 CFR 602.101: OMB Control Numbers.

TD 9708

DEPARTMENT OF THE
TREASURY

Internal Revenue Service

26 CFR Parts 1, 53, and 602

Additional Requirements for
Charitable Hospitals;
Community Health Needs
Assessments for Charitable
Hospitals; Requirement of a
Section 4959 Excise Tax
Return and Time for Filing the
Return

AGENCY: Internal
(IRS), Treasury.

Revenue Service

ACTION: Final regulations and removal
of temporary regulations.

SUMMARY: This document contains fi-
nal regulations that provide guidance re-
garding the requirements for charitable
hospital organizations added by the Pa-
tient Protection and Affordable Care Act
of 2010. The regulations will affect char-
itable hospital organizations.
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DATES: Effective date: The final regula-
tions are effective on December 29, 2014.
Applicability date: For dates of applica-
bility, see 88 1.501(r)-7(a); 1.6033-2(K)(4);
53.4959-1(b); and 53.6071-1(i)(2).

FOR FURTHER INFORMATION

CONTACT: Amy F. Giuliano, Amber L.
MacKenzie, or Stephanie N. Robbins at
(202) 317-5800 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information con-
tained in these final regulations has been
reviewed and approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act of
1995 (44 U.S.C. 3507(d)) under control
number 1545-0047. The collection of in-
formation in the final regulations is in
88§ 1.501(r)-3, 1.501(r)-4, and 1.501(r)-
6(c). The collection of information is re-
quired for hospital organizations to re-
ceive the benefits of being described in
section 501(c)(3) of the Internal Revenue
Code (Code) and flows from section
501(r)(3), which requires a hospital orga-
nization to conduct a community health
needs assessment (CHNA) and adopt an
implementation strategy to meet the com-
munity health needs identified through the
CHNA at least once every three years;
section 501(r)(4), which requires a hospi-
tal organization to establish a written fi-
nancial assistance policy (FAP) and a
written policy related to care for emer-
gency medical conditions; and section
501(r)(6), which requires a hospital orga-
nization to make reasonable efforts to de-
termine whether an individual is eligible
for assistance under a FAP before engag-
ing in extraordinary collection actions.
The expected recordkeepers are hospital or-
ganizations described in sections 501(c)(3)
and 501(r)(2).

1. 2012 Proposed Regulations
On June 26, 2012, the Department of
the Treasury (Treasury Department) and

the IRS published a notice of proposed
rulemaking (NPRM) (REG-130266-11;
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77 FR 38148) that contained proposed
regulations regarding the requirements of
sections 501(r)(4) through 501(r)(6) relat-
ing to FAPs, limitations on charges, and
billing and collections (the 2012 proposed
regulations). The 2012 proposed regula-
tions estimated that the collection of in-
formation in the proposed regulations re-
lating to sections 501(r)(4) and 501(r)(6)
would result in an average annual paper-
work burden per recordkeeper of 11.5
hours. (The requirements of section
501(r)(3) were addressed in different pro-
posed regulations, released in 2013, and the
collection of information associated with
those proposed regulations is addressed in
section 2 of this portion of the preamble
relating to the Paperwork Reduction Act.)

In response to this burden estimate, the
Treasury Department and the IRS re-
ceived 15 comments generally stating that
the estimates set forth in the 2012 pro-
posed regulations were too low and that
the burden was significantly higher, with
some commenters offering estimates
ranging between 15 and 38,500 hours an-
nually. However, these commenters pro-
vided insufficient information regarding
the hours necessary to comply with the
information collection requirements of
88§ 1.501(r)-4 and 1.501(r)-6(c) of the
2012 proposed regulations for the IRS to
determine why, or by how much, the pro-
posed burden estimate should be increased.
A few commenters noted that they would
have to devote significant resources up-front
to amending policies and procedures and
altering information systems.

The Treasury Department and the IRS
anticipated an up-front commitment of re-
sources when they derived the 11.5-hour
annual burden estimate proposed in the
2012 proposed regulations by dividing an
estimated 34.5-hour burden over three
years (the maximum OMB approval pe-
riod for a collection of information burden
estimate) by three. It was anticipated that
a large share of those 34.5 hours would be
devoted to updating policies, procedures,
and information systems in the first year.
The Treasury Department and the IRS
also expected that hospitals would be
building upon existing policies and pro-
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cesses rather than establishing entirely
new policies. For example, § 1.501(r)—
6(c)(2) of the 2012 proposed regulations
was intended to enable hospitals to notify
patients about the FAP primarily by add-
ing information to billing statements, ne-
cessitating some time to change the tem-
plate of the billing statement but
presumably relatively little time thereaf-
ter. However, in light of the comments
received, the Treasury Department and the
IRS have increased their estimate of the
average amount of time a hospital organi-
zation will devote to amending policies and
procedures and altering information systems
in the first year to come into compliance
with 88 1.501(r)-4 and 1.501(r)-6(c) to 60
hours (with additional time needed each
year to implement the requirements).

One commenter stated that hospitals’
experience in administering charity care
programs under existing state law re-
quired more than 100 annual staff hours
per hospital, and that the 2012 proposed
regulations would increase that burden.
However, the total amount of time spent
administering charity care programs in
general under the commenter’s state law
is not equivalent to the amount of time
necessary to comply with the collection of
information requirements, in particular, in
the 2012 proposed regulations.

Most of the 38,500 burden hours that
one commenter estimated for the paper-
work burden resulting from the 2012 pro-
posed regulations was based on the time
the commenter estimated would be spent
by 16 financial counseling staff members
to provide direct patient counseling.
While providing direct patient financial
counseling is a commendable activity that
would help ensure that patients obtain the
financial assistance for which they are el-
igible, the burden estimates under the Pa-
perwork Reduction Act are limited to col-
lections of information authorized or
imposed by the statute and regulations,
and, therefore, such counseling activity
would not be captured in the estimates.

The Treasury Department and the IRS
also note that, in response to comments,
these final regulations contain several
changes intended to reduce the paperwork
burden of the 2012 proposed regulations.
Most significantly, numerous commenters
noted that the requirement in § 1.501(r)-
6(c)(2) to include a plain language sum-

February 2, 2015

mary of the FAP with all (and at least
three) billing statements during a 120-day
notification period would add significantly
to the cost of mailing the billing state-
ments and be a waste of paper. In response
to these comments, rather than requiring a
plain language summary with every bill
issued during the notification period, the
final regulations instead require a hospital
facility to include on each billing state-
ment a conspicuous written notice that
notifies and informs patients about the
availability of financial assistance, includ-
ing both a telephone number of the office
or department that can provide informa-
tion about the FAP and FAP application
process and the direct Web site address
(or URL) where copies of the FAP, FAP
application form, and plain language sum-
mary of the FAP may be obtained. Addi-
tionally, the final regulations require a
plain language summary to be included
with only one post-discharge communica-
tion and give a hospital facility the flexi-
bility to send this one plain language sum-
mary only to the subset of patients against
whom the hospital facility actually intends
to engage in extraordinary collection ac-
tions. These changes are intended to main-
tain the frequent reminders to patients of the
availability of financial aid while reducing
the burden and cost of mailing multiple cop-
ies of a plain language summary of the FAP.

The one change in the final regulations
that may materially increase the paper-
work burden relates to translations of the
FAP and related documents. The 2012
proposed regulations required a hospital
facility to translate its FAP (as well as the
FAP application form and plain language
summary of the FAP) into the primary
language of any populations with limited
English proficiency (LEP) that constitute
more than 10 percent of the residents of
the community served by the hospital fa-
cility. In response to comments discussed
in section 4.a.iv.F of this preamble, the
final regulations change that threshold to 5
percent or 1,000, whichever is less, of the
population of individuals likely to be af-
fected or encountered by the hospital facil-
ity. This may increase the overall number of
translations that hospital organizations af-
fected by the final regulations will be re-
quired to make.

Taking into account all of the com-
ments received, as well as the changes
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made in these final regulations that will
affect the paperwork burden, the Treasury
Department and the IRS have adjusted
their burden estimate for 8§ 1.501(r)-4
and 1.501(r)-6(c) to 60 hours per record-
keeper of up-front time to update informa-
tion systems and draft and amend policies,
procedures, and template billing state-
ments and notifications, plus 15 hours per
recordkeeper per year for each of three
years to implement the collection of infor-
mation requirements. This results in a to-
tal of 105 hours over a three-year period,
or an average of 35 hours per year per
recordkeeper, up from the estimate of 11.5
hours per year per recordkeeper proposed
in the 2012 proposed regulations. The
Treasury Department and the IRS note that
the burden estimates must be updated every
three years and that future estimates can be
amended to reflect hospitals’ actual experi-
ence in implementing the collection of in-
formation requirements in 88 1.501(r)-4
and 1.501(r)-6(c).

2. 2013 Proposed Regulations

On April 5, 2013, the Treasury Depart-
ment and the IRS published a NPRM
(REG-106499-12; 78 FR 20523) that
contained proposed regulations regarding
the CHNA requirements under section
501(r)(3) (the 2013 proposed regulations).
The 2013 proposed regulations estimated
that the collection of information in the
proposed regulations would result in an
average annual paperwork burden per re-
cordkeeper of 80 hours. In response to this
burden estimate, the Treasury Department
and the IRS received 10 comments stating
generally that the estimates set forth in the
2013 proposed regulations were too low
and that the burden was significantly
higher, with most commenters stating that
satisfying the requirements described in
the 2013 proposed regulations would ne-
cessitate “thousands of hours.” However,
because commenters provided little spe-
cific information regarding the hourly bur-
den of activities that are required to com-
ply with the collection of information
required by section 501(r)(3), it is difficult
for the Treasury Department and the IRS
to determine how to appropriately revise
the burden estimate.

The Treasury Department and the IRS
note that a hospital organization only has
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to satisfy the CHNA requirements once
every three years, and the burden estimate
reflected in the 2013 proposed regulations
was 240 hours per CHNA, averaged over
three years. In addition, the Treasury De-
partment and the IRS recognize that the
amount of time hospitals devote to their
CHNAs will vary greatly depending on
their size and resources and whether they
choose to collaborate with other organiza-
tions and facilities in conducting their
CHNA:s.

One commenter asked that the IRS
clarify its definition of “recordkeeper” to
indicate that the estimate is for a hospital
organization with a single hospital facility
and that a hospital organization with mul-
tiple hospital facilities would have an es-
timated burden that would be multiplied
by the number of hospital facilities. How-
ever, both the 2013 proposed regulations
and these final regulations allow hospital
organizations with multiple hospital facil-
ities to collaborate and produce one joint
CHNA report and implementation strat-
egy for all of its hospital facilities, pro-
vided the hospital facilities define their
communities to be the same. As a result,
the Treasury Department and the IRS do
not believe the burden estimate will nec-
essarily increase in direct relation to the
number of hospital facilities operated. On
the other hand, the Treasury Department
and the IRS do recognize that some hos-
pital facilities operated by the same orga-
nization will define their communities to
be different and will therefore conduct
separate CHNAs and produce separate
CHNA reports. For purposes of estimating
the total paperwork burden, and in the
absence of data on which hospital facili-
ties will conduct joint CHNAs and which
will not, the Treasury Department and the
IRS have assumed that hospital facilities
operated by hospital organizations with
three or fewer hospital facilities will pro-
duce joint CHNA reports and hospital fa-
cilities operated by hospital organizations
with more than three hospital facilities
will conduct separate CHNA reports.
Based on the latest available IRS data on
the number of hospital organizations and
facilities, the assumption that hospital or-
ganizations operating more than three
hospital facilities will conduct separate
CHNAs for each hospital facility in-
creases the average annual burden associ-
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ated with the CHNA requirements per
hospital organization from 80 to 101
hours. The Treasury Department and the
IRS note that the burden estimates must
be updated every three years and that fu-
ture estimates can be amended to reflect
hospitals’ actual experience in implement-
ing the collection of information require-
ments in § 1.501(r)-3.

3. Adjusted Burden Estimates for Final
Regulations

After taking into account all the com-
ments and information available and
based on the latest IRS data on the number
of hospital organizations and facilities, the
Treasury Department and the IRS have
reached the following reporting burden
estimates:

Estimated total annual reporting bur-
den: 401,905

Estimated average annual burden hours
per recordkeeper: 136 hours

Estimated number of recordkeepers:
2,955

Estimated frequency of collections of
such information: Annual

An agency may not conduct or spon-
sor, and a person is not required to re-
spond to, a collection of information un-
less it displays a valid control number
assigned by the Office of Management
and Budget.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mate-
rial in the administration of any internal
revenue law. Generally, tax returns and
tax return information are confidential, as
required by section 6103.

Background

Section 501(r) was added to the Code
by the Patient Protection and Affordable
Care Act, Public Law 111-148 (124 Stat.
119 (2010)) (the Affordable Care Act),
enacted March 23, 2010, and imposes addi-
tional requirements on charitable hospital
organizations. Section 501(r)(1) provides
that a hospital organization described in sec-
tion 501(r)(2) will not be treated as a tax-
exempt organization described in section
501(c)(3) unless the organization meets the
requirements of sections 501(r)(3) through
501(r)(6). Section 501(r)(3) requires a hos-
pital organization to conduct a community
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health needs assessment (CHNA) at least
once every three years and to adopt an im-
plementation strategy to meet the commu-
nity health needs identified through the
CHNA. Section 501(r)(4) requires a hospital
organization to establish a written financial
assistance policy (FAP) and a written policy
relating to emergency medical care. Section
501(r)(5) requires a hospital organization to
not use gross charges and to limit amounts
charged for emergency or other medically
necessary care provided to individuals eligi-
ble for assistance under the organization’s
FAP (FAP-eligible individuals) to not more
than the amounts generally billed to individ-
uals who have insurance covering such care
(AGB). Section 501(r)(6) requires a hospital
organization to make reasonable efforts to
determine whether an individual is FAP-
eligible before engaging in extraordinary
collection actions. Section 501(r)(2)(B) re-
quires a hospital organization to meet each
of these requirements separately with re-
spect to each hospital facility it operates.

The statutory requirements of section
501(r) (except for section 501(r)(3)) apply
to taxable years beginning after March 23,
2010. Section 501(r)(3) applies to taxable
years beginning after March 23, 2012. A
hospital organization has had to comply
with the statutory requirements of section
501(r) since these applicability dates.

The Affordable Care Act also added
section 4959, which imposes a $50,000
excise tax on a hospital organization that
fails to meet the CHNA requirements for
any taxable year, and amended section
6033 to add certain reporting require-
ments related to section 4959 and the
CHNA requirements and to require hospi-
tal organizations to file a copy of their
audited financial statements with their an-
nual information returns.

In May 2010, the Department of the
Treasury (Treasury Department) and the
IRS issued Notice 2010-39 (2010-24
IRB 756 (June 14, 2010)), which solicited
comments regarding the additional re-
quirements imposed by section 501(r).
Approximately 125 comments were re-
ceived in response to Notice 2010-39.

In July 2011, the Treasury Department
and the IRS issued Notice 2011-52
(2011-30 IRB 60 (July 25, 2011)), which
described (and solicited comments regard-
ing) provisions related to the CHNA re-
quirements that the Treasury Department
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and the IRS anticipated would be included
in proposed regulations. More than 80
comments were received in response to
Notice 2011-52.

On June 26, 2012, the Treasury De-
partment and the IRS published a notice
of proposed rulemaking in the Federal
Register (REG-130266-11, 77 FR
38148) (2012 proposed regulations) that
contained proposed regulations regarding
the requirements of sections 501(r)(4)
through 501(r)(6) relating to FAPs, limi-
tations on charges, and billing and collec-
tions. The 2012 proposed regulations also
defined key terms used throughout the
regulations, such as “hospital organiza-
tion” and “hospital facility.” More than
200 written comments were received in
response to the 2012 proposed regula-
tions, and a public hearing was held on
December 5, 2012.

On April 5, 2013, the Treasury Depart-
ment and the IRS published a notice of
proposed rulemaking in the Federal Reg-
ister (REG-106499-12, 78 FR 20523)
(2013 proposed regulations) that con-
tained proposed regulations regarding the
CHNA requirements of section 501(r)(3),
the related reporting obligations under
section 6033, the excise tax under section
4959, and the consequences for failing to
meet any of the section 501(r) require-
ments. The 2013 proposed regulations
also added a few additional defined terms
and made minor amendments to the defi-
nitions of “hospital organization” and
“hospital facility” contained in the 2012
proposed regulations. More than 90 writ-
ten comments were received in response
to the 2013 proposed regulations. No pub-
lic hearing was requested or held.

On August 15, 2013, the Treasury
Department and the IRS published final
and temporary regulations and a cross-
reference notice of proposed rulemaking
in the Federal Register (TD 9629, 78 FR
49681; REG-115300-13, 78 FR 49700)
under sections 6011 and 6071, which pro-
vided guidance regarding the requirement
that a return accompany payment of the
section 4959 excise tax for failure to meet
the CHNA requirements for any taxable
year. Specifically, the temporary regula-
tions direct hospital organizations liable
for the tax imposed by section 4959 to file
Form 4720, “Return of Certain Excise
Taxes Under Chapters 41 and 42 of the
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Internal Revenue Code,” by the 15th day
of the fifth month after the end of the
organization’s taxable year in which the
liability was incurred. The cross-reference
notice of proposed rulemaking solicited
public comments. No public comments
were received, and no public hearing was
requested or held.

In January 2014, the Treasury Depart-
ment and the IRS published Notice
2014-2 (2014-3 IRB 407 (January 13,
2014)) to confirm that hospital organiza-
tions could rely on both the 2012 pro-
posed regulations and the 2013 proposed
regulations, pending the publication of fi-
nal regulations or other applicable guid-
ance. This Treasury decision obsoletes
Notice 2014-2, but the final regulations
contained in this Treasury decision con-
tinue to allow reliance on both the 2012
proposed regulations and the 2013 pro-
posed regulations until a hospital organi-
zation’s first taxable year beginning after
December 29, 2015.

Also in January 2014, the Treasury De-
partment and the IRS published Notice
2014-3 (2014-3 IRB 408 (January 13,
2014)), which contained, and solicited
public comments on, a proposed revenue
procedure that provides correction and re-
porting procedures under which certain
failures to meet the requirements of sec-
tion 501(r) will be excused for purposes of
sections 501(r)(1) and 501(r)(2)(B). The
Treasury Department and the IRS re-
ceived six comments in response to No-
tice 2014-3.

After consideration of the comments
received on the 2012 and 2013 proposed
regulations, both sets of proposed regula-
tions under section 501(r) are adopted as
amended by this Treasury decision. In ad-
dition, this Treasury decision removes the
temporary regulations under sections
6011 and 6071 and adopts as amended the
proposed regulations that cross-referenced
the text of those temporary regulations.
The major areas of comment and the re-
visions are discussed in this preamble.
The comments are available for public
inspection at www.regulations.gov or on
request.

Summary of Comments and
Explanation of Revisions

These final regulations provide guid-
ance on the requirements described in sec-
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tion 501(r), the entities that must meet
these requirements, and the reporting ob-
ligations relating to these requirements
under section 6033. In addition, the final
regulations provide guidance on the con-
sequences described in sections 501(r)(1),
501(r)(2)(B), and 4959 for failing to sat-
isfy the section 501(r) requirements.

1. Hospital Facilities and Organizations

a. In general

In accordance with section 501(r)(2)(A)(i)
and consistent with the proposed regula-
tions, the final regulations define “hospital
organization” as an organization recog-
nized (or seeking to be recognized) as
described in section 501(c)(3) that oper-
ates one or more hospital facilities and
define “hospital facility” as a facility that
is required by a state to be licensed, reg-
istered, or similarly recognized as a hos-
pital. The final regulations refer to hospi-
tal facilities taking certain actions, and
such references are intended to include
instances in which the hospital organiza-
tion operating the hospital facility takes
action through or on behalf of the hospital
facility.

Section 501(r)(2)(A)(ii) provides that a
hospital organization also includes “any
other organization that the Secretary de-
termines has the provision of hospital care
as its principal function or purpose con-
stituting the basis for its exemption” under
section 501(c)(3). One commenter re-
quested that this language be incorporated
into the definition of “hospital organiza-
tion” contained in the final regulations.

At this time, the Treasury Department
and the IRS have not identified any addi-
tional categories of organizations or facil-
ities (other than hospital facilities and or-
ganizations operating them) with the
principal function or purpose of providing
hospital care. If any such categories of
organizations or facilities are later identi-
fied, the Treasury Department and the IRS
will issue proposed regulations identify-
ing them, with the expanded definition
applying prospectively only if, and when,
the proposed regulations are finalized, af-
ter an opportunity for notice and com-
ment.

b. Multiple buildings under a single
hospital license
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The definition of “hospital facility” in
the 2012 proposed regulations provided
that a hospital organization “may treat”
multiple buildings operated under a single
state license as a single hospital facility.
To increase the certainty and consistency
in the designation of hospital facilities, the
2013 proposed regulations revised this
definition to indicate that multiple build-
ings operated by a hospital organization
under a single state license “are” consid-
ered a single hospital facility for purposes
of section 501(r).

In response to the 2013 proposed reg-
ulations, several commenters stated that
buildings in different geographic locations
that share a license (for example, a hospi-
tal facility with satellite sites in various
locations) may serve distinct communities
and stakeholders, whose needs could be
missed or unaddressed if they are aggre-
gated into one large community served for
purposes of the CHNA requirements.
Multiple commenters asked that such a
hospital facility be given the flexibility to
conduct separate CHNAs for its separate
buildings, noting that state law may re-
quire the facility to file separate imple-
mentation strategies for each building de-
scribing how each building plans to meet
the health needs in its community.

The Treasury Department and the IRS
believe that a fixed rule regarding the
treatment of multiple buildings under a
single state license will provide for con-
sistency and certainty in tax administra-
tion and increase the ability of both the
IRS and the public to understand and to
evaluate information reported on hospital
organizations” Forms 990 from year to
year. Accordingly, the final regulations
continue to provide that multiple build-
ings operated by a hospital organization
under a single state license are considered
to be a single hospital facility. The final
regulations also clarify that, in the case of
a hospital facility consisting of multiple
buildings that operate under a single state
license and serve different geographic ar-
eas or populations, the community served
by the hospital facility is the aggregate of
such areas or populations. However, in
such a case, the hospital facility consisting
of multiple buildings could, if desired,
assess the health needs of the different
geographic areas or populations served by
the different buildings separately and doc-
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ument the assessments in separate chap-
ters or sections of the hospital facility’s
CHNA report and implementation strat-
egy.

¢. One building under multiple state
licenses

A few commenters asked that the final
regulations allow a hospital organization
to treat operations in a single building
under more than one state license as a
single “hospital facility,” a situation the
proposed regulations did not address.
These commenters stated that entities op-
erating within the same building have a
high degree of integration and similar pa-
tient populations and that requiring each
licensed facility to comply separately with
section 501(r) would impose burdens
without benefitting the community served.

The final regulations do not adopt this
suggestion because the Treasury Depart-
ment and the IRS believe that having one
definition of “hospital facility” based on
state licensure alone is simpler and more
administrable. However, the Treasury De-
partment and the IRS note that, as dis-
cussed in section 4.c of this preamble,
separate hospital facilities within the same
building may have identical FAPs and
other policies established for them or
share one policy document as long as the
information in the policy or policies is
accurate for all such facilities and any
joint policy clearly states that it is ap-
plicable to each facility. Furthermore, as
discussed in sections 3.a.v and 3.b.iii of
this preamble, separate hospital facilities
within the same building that define their
communities to be the same may conduct
a joint CHNA and adopt a joint imple-
mentation strategy addressing the signifi-
cant health needs identified in the joint
CHNA. Thus, the final regulations allow
for hospital facilities within the same
building to jointly comply with many of
the section 501(r) requirements.

d. Government hospital organizations

The statutory language of section
501(r) applies to all hospital organizations
that are (or seek to be) recognized as de-
scribed in section 501(c)(3) and does not
provide an exception for government
hospital organizations. Accordingly, the
preamble to the 2012 proposed regula-
tions stated that the Treasury Depart-
ment and the IRS intend to apply section
501(r) to every hospital organization that
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has been recognized (or seeks recogni-
tion) as an organization described in sec-
tion 501(c)(3), regardless of whether a
hospital organization is a government hos-
pital organization. However, in recogni-
tion of the unique position of government
hospital organizations, the Treasury De-
partment and the IRS also requested com-
ments regarding alternative methods a
government hospital organization could
use to satisfy the requirements of section
501(r).

A number of commenters noted that
government hospital organizations have
long-standing relationships with their
communities, are already known as
“safety net” health care providers, and
are already obligated to provide care re-
gardless of ability to pay (although care is
sometimes limited to or prioritized for cit-
izens of the locality that is supporting the
hospital). Commenters also stated that
government hospital organizations dispro-
portionately serve patients who are unin-
sured, Medicaid beneficiaries, or hard to
reach (such as homeless individuals, mi-
grant workers, and undocumented indi-
viduals), and have governance structures
that reflect a level of public accountabil-
ity. Commenters added that, as stewards
of public funds, government hospital or-
ganizations have an obligation to local
taxpayers to ensure that scarce financial
resources go toward patient care and not
toward unnecessary administrative costs.
However, rather than offering alternative
methods a government hospital organiza-
tion could use to satisfy the requirements
of section 501(r), these commenters in-
stead effectively requested that the Trea-
sury Department and the IRS provide ex-
emptions from the requirements imposed
by section 501(r) for government hospital
organizations. For example, commenters
recommended that government hospital
organizations be exempted from all of the
documentation requirements related to
CHNASs, be deemed to have met the FAP
requirements by virtue of their public sta-
tus, or be permitted to charge some FAP-
eligible individuals more than AGB as
long as the average annual discounted
charge provided to FAP-eligible individ-
uals did not exceed AGB.

Other commenters expressed support
for applying the requirements of section
501(r) to government hospital organiza-
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tions, stating that no exceptions for par-
ticular categories of section 501(c)(3) or-
ganizations are permitted by the statute.
Commenters also stated that, from the
point of view of individuals seeking or
receiving care, most government hospital
organizations are indistinguishable from
any other section 501(c)(3) hospital orga-
nization and that their practices with re-
gard to charges, billing, and collections
are substantially the same.

Because section 501(r) has no express
or implicit exceptions for government
hospital organizations, the final regula-
tions require the section 501(r) require-
ments to be met by all hospital organiza-
tions that are (or seek to be) recognized as
described in section 501(c)(3), including
those that are government hospital orga-
nizations. The Treasury Department and
the IRS note, however, that government
hospital organizations that have previ-
ously been recognized as described in sec-
tion 501(c)(3) but do not wish to comply
with the requirements of section 501(r)
may submit a request to voluntarily termi-
nate their section 501(c)(3) recognition as
described in section 7.04(14) of Rev.
Proc. 2014-4 (2014-1 IRB 125) (or a
successor revenue procedure).

A number of commenters asked
whether and how government hospital or-
ganizations can satisfy the reporting re-
quirements related to CHNAS, given that
they are excused from filing a Form 990,
“Return of Organization Exempt From In-
come Tax,” under Rev. Proc. 95-48
(1995-2 CB 418). The Affordable Care
Act did not change the requirements re-
garding which organizations are required
to file a Form 990. Rev. Proc. 95-48
provides that certain government entities
are relieved from any requirement to file a
Form 990 (and therefore are relieved from
having to disclose information or docu-
ments on or with a Form 990). Accord-
ingly, a government hospital organization
(other than one that is described in section
509(a)(3)) described in Rev. Proc. 95-48
or a successor revenue procedure is not

required to file a Form 990 or include any
CHNA-related information with a Form
990. However, to be treated as described
in section 501(c)(3), government hospital
organizations still must meet all section
501(r) requirements that do not involve
disclosure on or with the Form 990, in-
cluding making their CHNA reports and
FAPs widely available on a Web site.

e. Accountable care organizations

Several commenters asked that sepa-
rate entities cooperating in accountable
care organizations (ACOs) or similar in-
tegrated care models be treated as a single
“hospital organization” for purposes of
section 501(r), arguing that this would
create administrative efficiencies as the
participating organizations develop one
standard set of policies and procedures
and result in less confusion for patients as
they move through a “continuum of care.”
The final regulations do not adopt this
suggestion, but the Treasury Department
and the IRS note that, as discussed in
section 4.c of this preamble, multiple hos-
pital facilities may have identical FAPs
and other policies established for them or
share one joint policy document as long as
the information in the policy or policies is
accurate for all such facilities and any
joint policy clearly states that it is appli-
cable to each facility. Furthermore, as dis-
cussed in sections 3.a.v and 3.b.iii of this
preamble, separate hospital facilities that
define their community to be the same
may conduct a joint CHNA and adopt a
joint implementation strategy addressing
the significant health needs identified in
the joint CHNA. Thus, the final regula-
tions provide opportunities for separate
hospital facilities participating in an ACO
to jointly comply with many of the section
501(r) requirements.

f. “Operating” a hospital facility

The 2013 proposed regulations gener-
ally provided that an organization oper-
ates a hospital facility if it owns a capital
or profits interest in an entity treated as a
partnership for federal tax purposes that
operates the hospital facility. The final

regulations maintain this general rule with
two additions." First, the final regulations
clarify that an organization is considered
to own a capital or profits interest in an
entity treated as a partnership for federal
tax purposes if it owns such an interest
directly or indirectly through one or more
lower-tier entities that are treated as part-
nerships for federal tax purposes.?

Second, the final regulations clarify
how the question of whether an organiza-
tion “operates” a hospital facility relates
to the question of whether the organiza-
tion needs to meet the requirements of
section 501(r) (and, therefore, would be
subject to any consequences for failing to
meet such requirements). Specifically,
§ 1.501(r)-2(e) of the final regulations
clarifies that a hospital organization is not
required to meet the requirements of sec-
tion 501(r) with respect to any hospital
facility it is not “operating” within the
meaning of that defined term. In addition,
as stated in the preamble to the 2013 pro-
posed regulations, the final regulations
provide that a hospital organization is not
required to meet the requirements of sec-
tion 501(r) with respect to the operation of
a facility that is not a “hospital facility”
because it is not required by a state to be
licensed, registered, or similarly recog-
nized as a hospital. The final regulations
also provide that a hospital organization is
not required to meet the requirements of
section 501(r) with respect to any activi-
ties that constitute an unrelated trade or
business described in section 513 with
respect to the hospital organization.

g. Providing care in a hospital facility
through hospital-owned entities

A number of commenters asked that
the final regulations clarify the extent to
which certain section 501(r) requirements
apply to hospital-owned physician prac-
tices providing care in the hospital, with a
few commenters requesting that the sec-
tion 501(r) requirements apply to all care

The final regulations delete the specific reference to joint ventures and limited liability companies contained in the 2013 proposed regulations because those entities are sufficiently covered
by the general phrase “entity treated as a partnership for federal tax purposes.” The final regulations also delete the reference to “members of” an entity treated as a partnership for federal
tax purposes because the intended organizations should be captured by the references to owners of a capital or profits interest in the partnership. These changes are not intended to be

substantive changes.

2The final regulations also provide that an organization operates a hospital facility if it is the sole member or owner of a disregarded entity that operates the hospital facility. Section
301.7701-2(a) provides that a disregarded entity’s activities are treated in the same manner as a branch or division of the owner. Accordingly, if a hospital organization is the sole owner
of one disregarded entity that is, in turn, the sole owner of another disregarded entity that operates a hospital facility, the hospital organization would be considered to operate the hospital

facility.
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provided in a hospital facility by such
practices.®

Whether or not the section 501(r) re-
quirements apply to hospital-owned phy-
sician practices or other entities providing
care in a hospital facility depends upon
how the entities are classified for federal
tax purposes. For example, a hospital fa-
cility would not be required to meet the
section 501(r) requirements with respect
to a taxable corporation providing care in
the hospital facility, even if the corpora-
tion is wholly or partially owned by the
hospital organization that operates the
hospital facility, because the corporation
is a separate taxable entity to which sec-
tion 501(r) does not apply.

By contrast, if a hospital organization
is the sole member or owner of an entity
providing care in one of its hospital facil-
ities and that entity is disregarded as sep-
arate from the hospital organization for
federal tax purposes, the care provided by
the entity would be considered to be care
provided by the hospital organization
through its hospital facility. Accordingly,
the hospital organization would be re-
quired to meet the section 501(r) require-
ments with respect to care provided by the
disregarded entity in any hospital facility
that the hospital organization operates.

If a hospital organization owns a capi-
tal or profits interest in an entity providing
care in a hospital facility that is treated as
a partnership for federal tax purposes, the
activities of the partnership are treated as
the activities of the hospital organization
for purposes of determining whether the
hospital organization is operated exclu-
sively for exempt purposes or engaged in
an unrelated trade or business under gen-
erally applicable tax principles. See Rev.
Rul. 2004-51 (2004-1 CB 974); Rev.
Rul. 98-15 (1998-1 CB 718). Accord-
ingly, emergency or other medically nec-
essary care provided in a hospital facility
by a partnership in which the hospital
organization operating the facility has a
capital or profits interest is treated as care
provided by the hospital organization in

its hospital facility for purposes of section
501(r). If the provision of such care by the
partnership is an unrelated trade or busi-
ness with respect to the hospital organiza-
tion, the hospital organization does not
have to meet the section 501(r) require-
ments with respect to the care because, as
noted in section 1.f of this preamble, the
final regulations provide that a hospital
organization is not required to meet the
requirements of section 501(r) with re-
spect to any activity that constitutes an
unrelated trade or business with respect to
the hospital organization. On the other
hand, if the provision of emergency or
other medically necessary care by the
partnership is not an unrelated trade or
business with respect to the hospital organi-
zation, the final regulations clarify that the
hospital organization must meet the re-
quirements of sections 501(r)(4) through
501(r)(6) with respect to such care. The
final regulations use a new defined term,
“substantially-related entity,” to refer to
an entity that is treated as a partnership for
federal tax purposes in which a hospital
organization owns a capital or profits in-
terest (or a disregarded entity of which the
hospital organization is the sole owner or
member) and that provides, in a hospital
facility operated by the hospital organi-
zation, emergency or other medically
necessary care that is not an unrelated
trade or business with respect to the
hospital organization.*

h. Authorized body

The 2013 proposed regulations defined
the term “authorized body of a hospital
facility” to include: (1) the governing
body (that is, the board of directors, board
of trustees, or equivalent controlling
body) of the hospital organization; (2) a
committee of, or other party authorized
by, the governing body of the hospital
organization, to the extent permitted under
state law; or (3) in the case of a hospital
facility that has its own governing body
and is recognized as an entity under state
law but is a disregarded entity for federal
tax purposes, the governing body of that

hospital facility, or a committee of, or
other party authorized by, that governing
body to the extent permitted under state
law.

In cases in which a hospital organiza-
tion owns a capital or profits interest in a
partnership that operates a hospital facil-
ity, the Treasury Department and the IRS
believe the governing body of the partner-
ship should also be considered an autho-
rized body of the hospital facility, and the
final regulations are amended to reflect
this change. In particular, the final regu-
lations provide that an authorized body of
a hospital facility may include the govern-
ing body of an entity that operates the
hospital facility and is disregarded or
treated as a partnership for federal tax
purposes (or a committee of, or other
party authorized by, that governing body
to the extent such committee or other
party is permitted under state law to act on
behalf of the governing body), and thus
either the governing body (or committee
or other authorized party) of the hospital
organization or of the disregarded entity
or partnership may be considered the au-
thorized body of the hospital facility.

Some questions have arisen regarding
whether adoption of a CHNA report, im-
plementation strategy, FAP, or other pol-
icy by one authorized official of a hospital
facility would constitute adoption by an
authorized body of the hospital facility for
purposes of the regulatory requirements.
Under the regulatory definition of “autho-
rized body of a hospital facility” in both
the 2013 proposed regulations and these
final regulations, a single individual may
constitute either a committee of the gov-
erning body or a party authorized by the
governing body to act on its behalf, pro-
vided that state law allows a single indi-
vidual to act in either of these capacities.®

2. Failures to Satisfy the Requirements
of Section 501(r)

The Treasury Department and the IRS
recognize that errors may occur even in

3As discussed in section 4.a of this preamble, in response to comments, the final regulations require a hospital facility’s FAP to identify the providers, other than the hospital facility itself,
that may deliver emergency or other medically necessary care in the hospital facility and specify which providers are covered by the hospital facility’s FAP and which are not.

“The final regulations also clarify that the term “substantially-related entity” does not include any partnership that qualifies for a grandfather rule included in the 2013 proposed regulations
and adopted in the final regulations. Under that rule, an organization will not be considered to “operate” a hospital facility despite owning a capital or profits interest in an entity treated
as a partnership for federal tax purposes that operates the hospital facility if it has met certain conditions since March 23, 2010.

5This interpretation of “authorized body of a hospital facility” is consistent with the interpretation of the term “authorized body” under Treas. Reg. § 53.4958—6(c)(1)(i). See TD 8978 (67

FR 3076, 3082).
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circumstances in which a hospital facility
has practices and procedures in place that
are reasonably designed to facilitate over-
all compliance with section 501(r) and has
implemented safeguards reasonably cal-
culated to prevent errors. Thus, the 2013
proposed regulations provided that a hos-
pital facility’s omission of required infor-
mation from a policy or report described
in 8 1.501(r)-3 or § 1.501(r)-4, or an
error with respect to the implementation
or operational requirements described in
88 1.501(r)-3 through 1.501(r)-6, would
not be considered a failure to meet a re-
quirement of section 501(r) if: (1) the
omission or error was minor, inadvertent,
and due to reasonable cause, and (2) the
hospital facility corrected such omission
or error as promptly after discovery as is
reasonable given the nature of the omis-
sion or error.

In addition, to provide an incentive for
hospital facilities to take steps not only to
avoid errors but also to correct and provide
disclosure when they occur, the 2013 pro-
posed regulations provided that a hospital
facility’s failure to meet one or more of the
requirements described in 88 1.501(r)-3
through 1.501(r)-6 that is neither willful
nor egregious would be excused if the
hospital facility corrects and makes dis-
closure in accordance with guidance set
forth by revenue procedure, notice, or
other guidance published in the Internal
Revenue Bulletin. On January 13, 2014,
the Treasury Department and the IRS pub-
lished Notice 2014-3, which contained a
proposed revenue procedure setting forth
procedures for correction and disclosure
of such failures and solicited public com-
ments regarding the proposed revenue
procedure. The Treasury Department and
the IRS intend to release a revenue proce-
dure finalizing the guidance proposed in
Notice 2014-3 in the near future.

a. Minor omissions and errors

Several commenters supported the pro-
posed approach to minor and inadvertent
omissions and errors that are due to rea-
sonable cause, agreeing that if they are
promptly corrected upon discovery they
should not result in sanctions. Accord-
ingly, the final regulations retain this gen-
eral approach, with some modifications.

One commenter suggested modifying
the proposed rule so that it will apply to
omissions or errors that are minor, inad-
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vertent, “or” due to reasonable cause
(rather than “and™), stating that an omis-
sion or error was unlikely to satisfy all
three conditions. The same commenter
noted that “reasonable cause” may be in-
terpreted differently in a variety of cir-
cumstances, potentially making this safe
harbor too narrow. The Treasury Depart-
ment and the IRS believe that the insig-
nificance of an omission or error should
always be a necessary condition for re-
ceiving the benefit of correcting under
§ 1.501(r)-2(b) without any obligation to
disclose to the IRS or the public. Thus, the
final regulations require an omission or
error to be minor in order to be corrected
and not considered a failure under
§ 1.501(r)-2(b). However, in response to
this comment, the final regulations pro-
vide that the option for correction without
disclosure provided in § 1.501(r)-2(b)
will be available if the omission or error is
minor and either inadvertent or due to
reasonable cause. As noted later in this
section of the preamble, the final regula-
tions also clarify the meaning of “reason-
able cause” for purposes § 1.501(r)-2(b).

Numerous commenters asked for fur-
ther guidance and specific examples with
respect to the types of omissions and er-
rors that would be considered minor, in-
advertent, and/or due to reasonable cause,
as opposed to those that are excused only
if they are corrected and disclosed, as
discussed in section 2.b of this preamble.
As more experience is gained regarding
the types of omissions or errors that typ-
ically occur in implementing the section
501(r) requirements, the Treasury Depart-
ment and the IRS will consider issuing
further guidance in this area. In the mean-
time, the final regulations provide addi-
tional guidance regarding the factors that
will be considered in determining whether
an omission or error is minor and either
inadvertent or due to reasonable cause.
With respect to minor, the final regula-
tions clarify that, in the case of multiple
omissions or errors, the omissions or er-
rors are considered minor only if they are
minor in the aggregate. The final regula-
tions further provide that the fact that the
same omission or error has occurred and
been corrected previously is a factor tend-
ing to show that an omission or error is
not inadvertent. Finally, with respect to
reasonable cause, the final regulations
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provide that a hospital facility’s establish-
ment of practices or procedures (formal or
informal) reasonably designed to promote
and facilitate overall compliance with the
section 501(r) requirements prior to the
occurrence of an omission or error is a
factor tending to show that the omission
or error was due to reasonable cause.

Commenters also asked for guidance
and examples demonstrating how minor
omissions or errors should be remedied to
avoid sanctions. The final regulations
specify that correction of minor omissions
or errors must include establishment (or
review and, if necessary, revision) of
practices or procedures (formal or infor-
mal) that are reasonably designed to
achieve overall compliance with the re-
quirements of section 501(r). As more ex-
perience is gained regarding the types of
omissions or errors that typically occur in
implementing the section 501(r) require-
ments, the Treasury Department and the
IRS will consider issuing further guidance
on the correction of minor omissions or
errors.

A few commenters asked that hospital
facilities be required to disclose the minor
omissions or errors that they correct, ei-
ther on a Web site or on the Form 990, to
increase transparency and encourage con-
tinuous improvement. The Treasury De-
partment and the IRS expect that minor
omissions or errors will not have a signif-
icant impact on individuals in a hospital
facility’s community and, therefore, will
be sufficiently inconsequential that they
do not justify the additional burden of
disclosure. Instead, as discussed in section
2.b of this preamble, disclosure is a re-
quirement reserved for those omissions
and errors that rise above the level of
“minor” and have a broader scope and
greater impact on individuals within the
hospital facility’s community, as well as
those that are neither inadvertent nor due
to reasonable cause and thus involve a
degree of culpability on the part of the
hospital facility.

b. Excusing certain failures if a hospi-
tal facility corrects and makes disclosure

The 2013 proposed regulations pro-
vided that a hospital facility’s failure to
meet one or more of the requirements
described in 88 1.501(r)-3 through
1.501(r)-6 that is neither willful nor egre-
gious would be excused if the hospital
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facility corrects and provides disclosure in
accordance with guidance set forth by rev-
enue procedure, notice, or other guidance
published in the Internal Revenue Bulle-
tin. The 2013 proposed regulations indi-
cated that, for purposes of this provision, a
“willful” failure would be interpreted con-
sistent with the meaning of that term in
the context of civil penalties, which would
include a failure due to gross negligence,
reckless disregard, or willful neglect. Sev-
eral commenters indicated that the refer-
ence to “civil penalties” was unclear. In
response, the final regulations delete the
reference to civil penalties, but continue to
provide that a “willful” failure includes a
failure due to gross negligence, reckless
disregard, and willful neglect—all terms
with well-established meanings in case
law—to assist hospital facilities in distin-
guishing between a failure that is willful
and a failure that may be excused if it is
corrected and disclosed.

Similarly, several commenters asked
for guidance on what would qualify as
“egregious” noncompliance, recommend-
ing that the term should be reserved for
actions that are of the utmost seriousness
and that would undermine the intent of
section 501(r) as a whole. The Treasury
Department and the IRS agree with com-
menters that the term “egregious” should
encompass only a very serious failure, tak-
ing into account the severity of the impact
and the number of affected persons, and the
final regulations are amended to reflect this.
As the Treasury Department and the IRS
gain additional experience with the types of
failures to meet section 501(r) that occur,
examples of failures that are or are not will-
ful or egregious may be provided in future
guidance.

A number of commenters suggested
that the final regulations should create a
rebuttable presumption that a failure that
is corrected and disclosed is neither will-
ful nor egregious. Commenters reasoned
that such a presumption would ensure that
hospital facilities that correct and disclose
failures would get some benefit in return
for their efforts and reduce uncertainty
regarding their section 501(c)(3) status.
The final regulations do not provide for
such a presumption because correction
and disclosure of a failure are not deter-
minative of a hospital facility’s willful-
ness or the egregiousness of the failure.
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However, the Treasury Department and
the IRS do believe that a hospital facility
that corrects and discloses a failure to
meet a section 501(r) requirement is less
likely to have acted willfully in failing to
meet that requirement, and thus the final
regulations provide that correction and
disclosure of a failure is a factor tending
to show that an error or omission was not
willful.

A few commenters questioned whether
a system of correction and disclosure
should be sufficient to prevent revocation
of section 501(c)(3) status, with one com-
menter asking that proposed § 1.501(r)—
2(c) be struck in its entirety. The Treasury
Department and the IRS believe that the
statute’s objectives of promoting transpar-
ency of hospital facilities” CHNAs and
FAPs and of providing protections to
FAP-eligible patients with respect to
charges and collections are well served by
a system that encourages hospitals to
adopt practices that prevent failures and
promptly discover and correct any failures
that happen to occur. In addition, disclo-
sure of failures and what has been done to
correct them provides significant transpar-
ency. Accordingly, the final regulations
retain § 1.501(r)-2(c).

The 2013 proposed regulations stated
that a hospital facility may, in the discre-
tion of the IRS, be subject to an excise tax
under section 4959 for a failure to meet
the CHNA requirements, notwithstanding
the hospital facility’s correction and dis-
closure of the failure in accordance with
the relevant procedures. Several comment-
ers expressed confusion as to whether and
how the tax under section 4959 would ap-
ply in the event of a failure that was
corrected and disclosed. Although some
commenters did not think the excise tax
should apply upon correction and disclo-
sure, at least one commenter suggested
that the statute does not permit the excise
tax to be excused.

To eliminate the uncertainty, the final
regulations under section 4959 provide
that a hospital facility failing to meet the
CHNA requirements “will” (rather than
“may, in the discretion of the IRS”) be
subject to an excise tax under section
4959, notwithstanding its correction and
disclosure of the failure. However, as dis-
cussed in section 2.a of this preamble, a
hospital facility’s omission or error with
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respect to the CHNA requirements will
not be considered a failure to meet the
CHNA requirements if the omission or
error is minor and either inadvertent or
due to reasonable cause and if the hospital
facility corrects the omission or error in
accordance with § 1.501(r)-2(b)(2)(ii) of
the final regulations. Accordingly, the fi-
nal regulations under section 4959 also
make clear that such a minor omission or
error related to the CHNA requirements
that is corrected will not give rise to an
excise tax under section 4959.

c. Facts and circumstances considered
in determining whether to revoke section
501(c)(3) status

Consistent with the 2013 proposed reg-
ulations, the final regulations provide that
the IRS will consider all relevant facts and
circumstances when determining whether
revocation of section 501(c)(3) status is
warranted as a result of a failure to meet
one or more requirements of section
501(r).

Several commenters asked that the reg-
ulatory text of the final regulations include
the statement found in the preamble to the
2013 proposed regulations that applica-
tion of these facts and circumstances will
ordinarily result in revocation of section
501(c)(3) status only if the organization’s
failures to meet the requirements of sec-
tion 501(r) are willful or egregious. On the
other hand, one commenter expressed
concern that this statement signals that
revocation could result due to failures that
are willful, but not serious or material.

The final regulations provide that all of
the relevant facts and circumstances will
be considered in determining whether to
revoke a hospital organization’s section
501(c)(3) status, including the size, scope,
nature, and significance of the organiza-
tion’s failure, as well as the reason for the
failure and whether the same type of fail-
ure has previously occurred. The IRS will
also consider whether the hospital organi-
zation had, prior to the failure, established
practices or procedures (formal or infor-
mal) reasonably designed to promote and
facilitate overall compliance with the sec-
tion 501(r) requirements; whether such
practices or procedures were being rou-
tinely followed; and whether the failure
was corrected promptly.

d. Taxation of noncompliant hospital
facilities
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Like the 2013 proposed regulations,
the final regulations provide for a facility-
level tax for a hospital organization oper-
ating more than one hospital facility that
fails to meet one or more of the require-
ments of section 501(r) separately with
respect to a hospital facility during a tax-
able year. Specifically, this facility-level
tax applies to a hospital organization that
continues to be recognized as described in
section 501(c)(3) but would not continue
to be so recognized based on the facts and
circumstances described in section 2.c of
this preamble if the noncompliant facility
were the only hospital facility operated by
the organization. The facility-level tax is
applied to income derived from the non-
compliant hospital facility during the tax-
able year of non-compliance and is com-
puted as provided in section 11 (or as
provided in section 1(e) if the hospital
organization is a trust described in section
511(b)(2)).

The 2013 proposed regulations also
stated that the application of the facility-
level tax to income derived from a non-
compliant hospital facility would not, by
itself, affect the tax-exempt status of
bonds issued to finance the noncompliant
hospital facility. Numerous commenters
requested that the final regulations further
specify that a noncompliant hospital facil-
ity subject to the facility-level tax will not
be treated as an unrelated trade or busi-
ness for purposes of tax-exempt bonds
issued to finance the noncompliant facil-
ity. In response to these comments, the
final regulations clarify that application of
the facility-level tax will not, by itself,
result in the operation of the noncompliant
hospital facility being considered an unre-
lated trade or business described in sec-
tion 513.

3. Community Health Needs Assessments

Consistent with section 501(r)(3)(A),
the final regulations provide that a hospi-
tal organization meets the requirements of
section 501(r)(3) in any taxable year with
respect to a hospital facility it operates
only if the hospital facility has conducted
a CHNA in such taxable year or in either
of the two immediately preceding taxable
years and an authorized body of the
hospital facility has adopted an imple-
mentation strategy to meet the commu-
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nity health needs identified through the
CHNA.

a. Conducting a community health
needs assessment

Consistent with the 2013 proposed reg-
ulations, the final regulations provide that,
in conducting a CHNA, a hospital facility
must define the community it serves and
assess the health needs of that community.
In assessing the community’s health
needs, the hospital facility must solicit and
take into account input received from per-
sons who represent the broad interests of
its community. The hospital facility must
also document the CHNA in a written
report (CHNA report) that is adopted for
the hospital facility by an authorized body
of the hospital facility. Finally, the hospi-
tal facility must make the CHNA report
widely available to the public. A hospital
facility is considered to have conducted a
CHNA on the date it has completed all of
these steps, including making the CHNA
report widely available to the public.

Several commenters suggested that a
hospital facility should be considered to
have conducted a CHNA if it updates a
previously conducted CHNA, as opposed
to being required to create an entirely new
CHNA every three years. The Treasury
Department and the IRS expect that, in
conducting CHNASs, hospital facilities
will build upon previously-conducted
CHNAs, and nothing in either the 2013
proposed regulations or the final regula-
tions is intended to prevent this practice.
Hospital facilities should note, however,
that both the 2013 proposed regulations
and these final regulations require the so-
licitation and consideration of input from
persons representing the broad interests of
the community anew with each CHNA,
even if the CHNA builds upon a previ-
ously conducted CHNA.

i. Community Served by the Hospital
Facility

The 2013 proposed regulations pro-
vided that a hospital facility may take into
account all of the relevant facts and cir-
cumstances in defining the community it
serves, including the geographic area
served by the hospital facility, target pop-
ulations served (for example, children,
women, or the aged), and principal func-
tions (for example, focus on a particular
specialty area or targeted disease). The
2013 proposed regulations further pro-
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vided that a hospital facility may define its
community to include populations in ad-
dition to its patient populations and geo-
graphic areas outside of those in which its
patient populations reside. However, the
2013 proposed regulations did not permit
a hospital facility to define its community
in a way that excluded medically under-
served, low-income, or minority popula-
tions who are served by the hospital facil-
ity, live in the geographic areas in which
its patient populations reside (unless such
populations are not part of the hospital
facility’s target population or affected by
its principal functions), or otherwise
should be included based on the method
used by the hospital facility to define its
community.

A few commenters expressed concern
that the sentence suggesting that a hospital
facility could define its community to in-
clude populations in addition to its patient
populations and geographic areas outside
of those in which its patient populations
reside could create confusion among both
hospital organizations and the public, as it
implies that the community that is defined
for CHNA purposes may not actually be
the community served by the hospital fa-
cility. To avoid potential confusion, the
final regulations delete this language.
However, the final regulations continue to
give hospital facilities broad flexibility to
define the communities they serve or in-
tend to serve (both in addressing needs
identified through their CHNAs and oth-
erwise) taking into account all relevant
facts and circumstances, provided that
they do not exclude medically under-
served, low-income, or minority popula-
tions.

With respect to the provision in the
2013 proposed regulations that a hospital
facility may not define its community in a
way that excludes medically underserved,
low-income, or minority populations, sev-
eral commenters asked that the final reg-
ulations prohibit exclusion of additional
populations, such as populations with lim-
ited English proficiency (LEP) or poten-
tial patients within the community who
are not currently receiving care. With re-
spect to potential patients not currently
receiving care, commenters noted that in-
dividuals may live within a hospital facil-
ity’s service community but not use the
facility for reasons that include cost, lack
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of transportation, lack of adequate lan-
guage access services, stigma, or other
barriers.

The 2013 proposed regulations and
these final regulations define “medically
underserved” populations as including
populations “at risk of not receiving ade-
quate medical care as a result of being
uninsured or underinsured or due to geo-
graphic, language, financial, or other bar-
riers.” The reference to language barriers
in the definition of medically underserved
already encompasses LEP populations. In
addition, the definition of “medically un-
derserved” already prevents the exclusion
of those living within a hospital facility’s
service area but not receiving adequate
medical care from the facility because of
cost, transportation difficulties, stigma, or
other barriers. The final regulations also
provide that hospital facilities may not
exclude low-income or minority popula-
tions living “in the geographic areas from
which the hospital facility draws its pa-
tients,” and not only those already receiv-
ing care from the facility. Accordingly,
the Treasury Department and the IRS be-
lieve the concerns addressed by these
commenters are addressed by the final
regulations.

ii. Assessing Community Health Needs

The 2013 proposed regulations pro-
vided that, to assess the health needs of its
community, a hospital facility must iden-
tify the significant health needs of its com-
munity, prioritize those health needs, and
identify potential measures and resources
(such as programs, organizations, and fa-
cilities in the community) available to ad-
dress the health needs. For these purposes,
the 2013 proposed regulations stated that
health needs include requisites for the im-
provement or maintenance of health status
both in the community at large and in
particular parts of the community (such as
particular neighborhoods or populations
experiencing health disparities). The pre-
amble added that requisites for the im-
provement or maintenance of health status
in a community may include improving
access to care by removing financial and
other barriers to care, such as a lack of
information regarding sources of insur-
ance designed to benefit vulnerable popu-
lations. Numerous commenters asked for
clarification that the term “health needs”
also encompasses needs in addition to ac-
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cess to care, such as access to proper
nutrition and housing, the mitigation of
social, environmental, and behavioral fac-
tors that influence health, or emergency
preparedness. In response to these com-
ments, the final regulations expand the
examples of health needs that a hospital
facility may consider in its CHNA to in-
clude not only the need to address finan-
cial and other barriers to care but also the
need to prevent illness, to ensure adequate
nutrition, or to address social, behavioral,
and environmental factors that influence
health in the community. The Treasury
Department and the IRS note that the list
of possible health needs in the final regu-
lations is only a list of examples, and a
hospital facility is not required to identify
all such types of health needs in its CHNA
report if all such types are not determined
by the hospital facility to be significant
health needs in its community.

The 2013 proposed regulations pro-
vided that a hospital facility may use any
criteria to prioritize the significant health
needs it identifies, including, but not lim-
ited to, the burden, scope, severity, or
urgency of the health need; the estimated
feasibility and effectiveness of possible
interventions; the health disparities asso-
ciated with the need; or the importance the
community places on addressing the need.
One commenter supported the flexibility
provided to hospital facilities in determin-
ing how to prioritize significant health
needs, while several other commenters ex-
pressed concern that the language in the
proposed rule that a hospital facility may
use “any” criteria when prioritizing signif-
icant health needs could be read to include
criteria that disregard community prefer-
ences. Two commenters recommended re-
quiring hospital facilities to use the listed
criteria, with one such commenter noting
that these are commonly-used criteria in
health planning and program evaluation.

Section 501(r)(3) does not mandate the
use of particular prioritization criteria. Ac-
cordingly, the list of prioritization criteria
in the final regulations remains a non-
exhaustive list of examples, and hospital
facilities have flexibility to choose how
best to prioritize the significant health
needs of their particular communities.
However, to ensure transparency with re-
spect to a hospital facility’s prioritization,
the final regulations, like the 2013 pro-
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posed regulations, require a hospital facil-
ity’s CHNA report to describe the process
and criteria used in prioritizing the signif-
icant health needs identified. In addition,
the final regulations require a hospital fa-
cility to take into account community in-
put not only in identifying significant
health needs but also in prioritizing them.
A few commenters asked for clarifica-
tion regarding the requirement in the 2013
proposed regulations that hospital facili-
ties identify potential measures and re-
sources (such as programs, organizations,
and facilities in the community) available
to address significant health needs. For
example, one commenter asked whether
the term “measures” referred to how the
hospital facility would measure the
scope of the health need, rather than
actions the hospital facility might take
to address the health need. Another com-
menter interpreted the proposed require-
ment as referring to the potential measures
and resources only of parties in the com-
munity other than the hospital facility it-
self. To eliminate any confusion associ-
ated with the use of the term “measures,”
the final regulations eliminate the term
and require a hospital facility to identify
resources potentially available to address
the significant health needs, with the term
“resources” including programs, organi-
zations, or facilities. In addition, the final
regulations clarify that resources of the
hospital facility itself may be identified.
Numerous commenters recommended
removing the requirement that a CHNA
include potential measures and resources
to address the significant health needs
identified, stating that the implementation
strategy was a better place to discuss the
means to address health needs. Other
commenters supported this requirement,
with one such commenter stating that it is
important to consider potential measures
and resources early in the CHNA process
to provide a framework for determining
which health needs to address in the im-
plementation strategy. The Treasury De-
partment and the IRS agree that a vital
part of assessing and prioritizing health
needs is to begin considering what re-
sources in the community could poten-
tially be harnessed to help address those
health needs and thus believe that hospital
facilities should get community input on
this important aspect of assessing health
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needs while the CHNA is being con-
ducted. The opportunity for contempora-
neous community input on potentially
available resources would not exist if such
resources were identified as part of the
implementation strategy because a hospi-
tal facility is not required to take into
account input on an implementation strat-
egy until it is conducting the subsequent
CHNA. Accordingly, the final regulations
retain the requirement that a CHNA iden-
tify resources potentially available to ad-
dress significant health needs.

iii. Input From Persons Representing
the Broad Interests of the Community

The 2013 proposed regulations pro-
vided that, in assessing the health needs of
its community, a hospital facility must
take into account input received from, at a
minimum, the following three sources: (1)
at least one state, local, tribal, or regional
governmental public health department
(or equivalent department or agency) with
knowledge, information, or expertise rel-
evant to the health needs of the community;
(2) members of medically underserved,
low-income, and minority populations in
the community, or individuals or organi-
zations serving or representing the inter-
ests of such populations; and (3) written
comments received on the hospital facili-
ty’s most recently conducted CHNA and
most recently adopted implementation
strategy.

Several commenters asked that the fi-
nal regulations address the situation in
which a hospital facility, despite its best
efforts, is unable to secure input on its
CHNA from a required category of per-
sons. In response, the final regulations re-
tain the three categories of persons repre-
senting the broad interests of the
community specified in the 2013 proposed
regulations but clarify that a hospital fa-
cility must “solicit” input from these cat-
egories and take into account the input
“received.” The Treasury Department and
the IRS expect, however, that a hospital
facility claiming that it solicited, but could
not obtain, input from one of the required
categories of persons will be able to doc-
ument that it made reasonable efforts to
obtain such input, and the final regulations
require the CHNA report to describe any
such efforts.

Numerous commenters requested that
the final regulations provide for public
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input on the identification and prioritiza-
tion of significant health needs, with a few
of these commenters expressing a partic-
ular interest in ensuring ample opportu-
nity for community input and feedback on
which community health needs should be
deemed “significant.” By requiring hospi-
tal facilities to take into account public
input “in assessing the health needs of the
community” and defining “assessing the
health needs of the community” to include
identifying and prioritizing significant
health needs, the 2013 proposed regula-
tions already required public input on the
identification and prioritization of signifi-
cant health needs. The final regulations
clarify that the requirement to take into
account input in assessing the health
needs of the community includes taking
into account input in identifying and pri-
oritizing significant health needs, as well
as identifying resources potentially avail-
able to address those health needs.

Finally, the final regulations do not
adopt a suggestion from several comment-
ers that a hospital facility be required to
take into account public input in defining
its community because such a requirement
would be circular, as a hospital facility
must define its community before it can
take into account input from persons who
represent the broad interests of that com-
munity.

A. Governmental public health depart-
ments

Numerous commenters supported re-
quiring hospital facilities to take into ac-
count input from a governmental public
health department (or equivalent depart-
ment or agency), noting that governmental
health departments typically have access
to statistical and other data that may be
helpful in assessing and prioritizing com-
munity health needs and, in many cases,
conduct community health assessments of
their own.

One commenter asked what is meant
by “or equivalent department or agency”
and whether the term was intended to be
an exception to the requirement that hos-
pital facilities collaborate with govern-
mental public health departments. The
parenthetical reference to an “equivalent
department or agency” in the 2013 pro-
posed regulations and the final regulations
is not intended to be an exception. Rather,
it is included in recognition of the fact that
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governments may have different names
for the particular unit with jurisdiction
over and expertise in public health. For
example, the particular unit of a govern-
ment with jurisdiction over and expertise
in public health might be called an
“agency,” “division,” *authority,” “bu-
reau,” “office,” or “center” rather than a
department and may or may not have the
term “public health” in its name. As long
as a hospital facility is soliciting and tak-
ing into account input received from the
unit of a local, state, tribal, or regional
government with jurisdiction over and ex-
pertise in public health, it will satisfy the
requirement to solicit and take into ac-
count input received from a governmental
public health department.

The 2013 proposed regulations pro-
vided flexibility in allowing a hospital fa-
cility to choose the level of government
that it concluded was most appropriate for
its CHNA, and did not require a hospital
facility to solicit input from a local public
health department, in particular, because
not all jurisdictions will have local public
health departments available to participate
in the CHNA process. Several comment-
ers asked that the final regulations require
a hospital facility to solicit input from a
local public health department if one ex-
ists in its community. Other commenters,
however, expressly supported allowing
flexibility to choose the particular govern-
mental health department from which to
seek input.

The Treasury Department and the IRS
believe that public health departments
represent the broad interests of the juris-
dictions they serve and have special
knowledge of and expertise in public
health, regardless of whether they are lo-
cal, state, tribal, or regional departments.
Several commenters noted that local pub-
lic health departments may vary greatly in
their capacity to participate in a CHNA
process. In addition, the community
served by a hospital facility may span
the jurisdictions of multiple local public
health departments. Thus, even when a
hospital facility’s locality has a local pub-
lic health department, the hospital facility
still might reasonably decide that a public
health department at a different jurisdic-
tional level may be a more appropriate
source of input for its CHNA. Accord-
ingly, the final regulations preserve the
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flexible approach of the 2013 proposed
regulations and allow a hospital facility to
select the jurisdictional level (local, state,
tribal or regional) of the public health
department that is most appropriate for its
CHNA.

One commenter asked that the final
regulations identify State Offices of Rural
Health (SORHSs) as governmental public
health entities from which hospital facili-
ties may seek input. This commenter
stated that SORHSs operate on a statewide
basis and routinely conduct rural health
planning efforts, including both health
service access assessments and population
health status assessments. The Treasury
Department and the IRS note that the sub-
stantial majority of SORHSs are located in
state health departments, such that rural hos-
pital facilities soliciting input from these
state SORHs would presumably be solicit-
ing input from a state public health depart-
ment. However, because some SORHs are
located in state universities or other non-
profits or government departments other
than public health departments, the final
regulations separately identify SORHSs as
a source of input from which hospital fa-
cilities may solicit and take into account
input to satisfy the relevant requirement.

One commenter stated that hospital fa-
cilities are increasingly employing or con-
tracting with public health experts. This
commenter further stated that it would
seem illogical for a hospital facility to be
considered to have failed to meet the
CHNA requirements because it relied on
more specific, in-depth advice and input
from a public health expert without nec-
essarily working with a public health
agency with strained available resources
that is attempting to serve a larger geo-
graphic area with a broader set of public
health needs than those the hospital facil-
ity might address. The Treasury Depart-
ment and the IRS note that public health
expertise alone does not result in a per-
son’s representing the broad interests of
the community, while a governmental
public health department both offers pub-
lic health expertise and is responsible for
ensuring that the broad interests of the
community are represented. Thus, while
hospital facilities are free to contract with
public health experts to assist with their
CHNAs, the final regulations require a
hospital facility to solicit and take into
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account input received from a governmen-
tal public health department.

B. Medically underserved, low-income,
and minority populations

Several commenters asked that hospi-
tal facilities be required to seek input from
certain specified groups, such as the dis-
abled, individuals with chronic diseases,
women and children, and LEP popula-
tions, in addition to the requirement in the
2013 proposed regulations to seek input
from medically underserved, low-income,
and minority populations. As noted in sec-
tion 3.a.i of this preamble, “medically un-
derserved” populations are defined in the
2013 proposed regulations and these final
regulations as populations “at risk of not
receiving adequate medical care as a re-
sult of being uninsured or underinsured or
due to geographic, language, financial, or
other barriers.” The Treasury Department
and the IRS believe this definition (along
with the inclusion of low-income and mi-
nority populations) should be sufficiently
broad to encompass many of the popula-
tions cited by commenters to the extent
such populations are at risk of not receiv-
ing adequate medical care. Moreover,
even if a hospital facility does not solicit
input from a particular population while
conducting its CHNA, any person can par-
ticipate in the CHNA process by submit-
ting written comments on the hospital fa-
cility’s most recently conducted CHNA
and most recently adopted implementa-
tion strategy, as described in section
3.a.iii.C of this preamble. Accordingly,
the final regulations do not expand the
populations from whom a hospital facility
is required to solicit input beyond medi-
cally underserved, minority, and low-
income populations.

One commenter asked that the final
regulations define the broader category of
“minority populations” to include certain
sub-categories of persons, such as persons
with disabilities and LEP individuals, and
require hospital facilities to consult a
member or representative of each such
sub-category identified in their commu-
nity served. Because the sub-categories
within the broad categories of minority
and medically underserved populations
will likely vary greatly from community
to community, the final regulations con-
tinue to provide hospital facilities with the
flexibility to identify the significant mi-
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nority and medically underserved popula-
tions in their communities with whom
they should consult and do not mandate
any specific approach.

C. Written comments

While some comments in response to
Notice 2011-52 recommended a require-
ment that a hospital facility take into ac-
count public input on a draft version of its
CHNA report before finalizing the report,
this recommendation was not adopted in
the 2013 proposed regulations due to the
complexity of the additional timeframes
and procedures such a process would re-
quire. Instead, the 2013 proposed regula-
tions required hospital facilities to con-
sider written comments received from the
public on the hospital facility’s most re-
cently conducted CHNA and most re-
cently adopted implementation strategy.
Because a new CHNA must be conducted
and an implementation strategy adopted at
least once every three years, the Treasury
Department and the IRS intended for this
requirement to establish the same sort of
continual feedback on CHNA reports sug-
gested by commenters, albeit over a dif-
ferent timeframe.

In response to the 2013 proposed reg-
ulations, some commenters continued to
advocate for requiring comments on a
draft CHNA report before it is finalized,
stating that the burdens of such a rule
would be reasonable and commensurate
with the benefits of giving interested indi-
viduals additional opportunities to partic-
ipate in the CHNA. These commenters
added that without a mandatory opportu-
nity to comment on the draft CHNA re-
port, interested individuals and organiza-
tions may not be aware that a hospital
facility is conducting its CHNA until the
CHNA is complete, and that opening up
the CHNA report for comment in “real
time” would yield findings more indica-
tive of community priorities and provide a
better framework for collaboration. Other
commenters, however, supported the pro-
posed requirement that hospital facilities
take into account input in the form of
written comments received on the hospital
facility’s most recently conducted CHNA
and most recently adopted implementa-
tion strategy, stating that such comments
may provide extremely valuable informa-
tion to guide future assessments and im-
plementation strategies and that this is a
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practical way of taking various perspec-
tives into account.

The Treasury Department and the IRS
continue to believe that the opportunity
for the public to submit written comments
on previously adopted CHNA reports and
implementation strategies will result in a
meaningful exchange over time and that
the longer timeframe will both give the
public sufficient time to provide com-
ments (including comments reflecting
changing circumstances) and give hospital
facilities sufficient time to take the com-
ments into account when conducting their
next CHNA. The Treasury Department
and the IRS also note that hospital facili-
ties” CHNA processes will be taking into
account input in “real time” from various
community stakeholders, including, at a
minimum, governmental public health de-
partments and medically underserved,
low-income, and minority populations (or
persons serving or representing them).
Accordingly, the final regulations retain
the requirement that a hospital facility
take into account written comments on the
hospital facility’s most recently conducted
CHNA report and most recently adopted
implementation strategy and do not adopt
an additional requirement to post a draft
CHNA report for public comment before
it is finalized. In addition, the Treasury
Department and the IRS note that hospital
facilities may choose to post a draft
CHNA report for public comment, and
both the 2013 proposed regulations and
these final regulations facilitate this option
by specifying that the posting of a draft
CHNA report will not trigger the start of a
hospital facility’s next three-year CHNA
cycle.

A few commenters asked how the pub-
lic is expected to comment on the imple-
mentation strategy if the information is
not made available outside of the Form
990 reporting process. As discussed in
section 8.a of this preamble, a hospital
organization must either attach to its Form
990 a copy of the most recently adopted
implementation strategy for each hospital
facility it operates or provide on the Form
990 the URL(s) of the Web page(s) on
which it has made each implementation
strategy widely available on a Web site.
Section 6104 requires Forms 990 to be
made available to the public by both the
filing organization and the IRS, and
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members of the public may obtain a
copy of a hospital organization’s Forms
990 from one of the privately-funded
organizations that gathers and dissemi-
nates Forms 990 online or by complet-
ing IRS Form 4506-A, “Request for
Public Inspection or Copy of Exempt or
Political Organization IRS Form.”

One commenter requested clarification
on how hospital facilities should be col-
lecting written comments from the public,
asking, for example, if written comments
must be collected via a form on a Web site
or by email or mailed letter. The final
regulations do not require a specific
method for collection of these written
comments, providing hospital facilities
with the flexibility to set up a collection
and tracking system that works with their
internal systems and makes the most sense
for their particular community.

A few commenters asked that the final
regulations clarify how hospital facilities
should respond to written comments re-
ceived from the public. One commenter
proposed that a hospital facility designate
a representative or division responsible
for providing substantive responses to
written comments to demonstrate that the
hospital facility has received the comment
and to ensure that the public will be able
to provide continual feedback during the
interim period between formal CHNAs. In
contrast, another commenter stated that
requiring hospitals to individually address
each community concern through feed-
back could become burdensome. As dis-
cussed in section 3.a.iv of this preamble,
the final regulations require hospital facil-
ities to describe generally any input re-
ceived in the form of written comments
(or from any other source) in their CHNA
reports. The Treasury Department and the
IRS expect that this description in the
CHNA report will provide sufficient con-
firmation that comments have been re-
ceived and considered and intend that hos-
pital facilities will otherwise have
flexibility in determining whether further
responses are necessary. Thus, the final
regulations do not adopt any specific re-
quirements regarding how hospital facili-
ties must respond to written comments
received from the public.

Finally, one commenter sought confir-
mation that the requirement to take into
account written comments on the hospital
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facility’s “most recently conducted CHNA”
means that hospital facilities must take into
account public comments submitted after
the CHNA or implementation strategy is
finalized to inform and influence future
CHNAs and implementation strategies. This
is an accurate description of this provision in
both the 2013 proposed regulations and
these final regulations. The Treasury De-
partment and the IRS intend that the phrase
“most recently conducted CHNA” refers not
to a CHNA that is in process but rather to
the last CHNA that was “conducted,” typi-
cally determined as of the date the hospital
facility makes an adopted and complete
CHNA report widely available to the public.

D. Additional sources of input

The 2013 proposed regulations pro-
vided that, in addition to soliciting input
from the three required sources, a hospital
facility may take into account input from a
broad range of persons located in or
serving its community, including, but
not limited to, health care consumers
and consumer advocates, nonprofit and
community-based organizations, aca-
demic experts, local government offi-
cials, local school districts, health care
providers and community health cen-
ters, health insurance and managed care
organizations, private businesses, and
labor and workforce representatives.

Numerous commenters requested that
the final regulations require, rather than
simply permit, hospital facilities to solicit
input from additional sources, including
from patient and health care consumer
organizations located in or serving the
hospital facility’s community, county
governing boards, experts in nutrition or
the local food system, and housing service
providers. While these sources may have
valuable input to contribute to a hospital
facility’s CHNA, mandating input from
some or all of these sources could result in
a final rule that is unsuited for particular
communities and further complicate the
CHNA process and the ability to collabo-
rate. Accordingly, the final regulations do
not require hospitals to solicit input from
additional persons, although a hospital fa-
cility is free to solicit input from the sug-
gested sources (as well as other sources)
and must take into account input received
from any person (including these sources)
in the form of written comments on the
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most recently conducted CHNA or most
recently adopted implementation strategy.

E. Input on financial and other barriers

The 2012 proposed regulations re-
quested comments on the potential link
between the needs of a hospital facility’s
community, as determined through the
hospital facility’s most recently conducted
CHNA, and a hospital facility’s FAP. The
preamble to the 2013 proposed regula-
tions recognized that the need to improve
access to care by removing financial bar-
riers can be among the significant health
needs assessed in a CHNA, and the 2013
proposed regulations themselves provided
that input from persons representing the
broad interests of the community includes,
but is not limited to, input on any financial
and other barriers to access to care in the
community.

Several commenters stated that the
CHNA process offers an opportunity to
inquire about financial and other barriers
to care, which could provide useful infor-
mation to a hospital facility in updating
and evaluating its FAP. However, other
commenters noted that section 501(r) does
not require a link between a hospital
facility’s CHNA and its FAP. These
commenters further stated that because
CHNASs are already required to take into
account input from persons who repre-
sent the broad interests of the commu-
nity and the decision of how to meet
those needs is the responsibility of the
hospital’s governing board, a linkage
should be allowed at the discretion of
the hospital facility but not required.

In acknowledgement of the importance
of assessing financial barriers to care in
the CHNA process, the final regulations
expressly provide that the health needs of
a community may include the need to
address financial and other barriers to ac-
cess to care in the community. However,
consistent with the approach taken in No-
tice 2011-52 and the 2013 proposed reg-
ulations, the final regulations focus on en-
suring transparency regarding the health
needs identified through a CHNA rather
than requiring hospital facilities to iden-
tify any particular categories of health
needs. As with all significant health needs
identified through a CHNA, a hospital fa-
cility’s decision as to whether and how to
address a significant health need involv-
ing financial barriers to care (including
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through an amendment to a hospital fa-
cility’s FAP) will be disclosed publicly
in the hospital facility’s implementation
strategy and subject to public comments
in preparing the next CHNA. Thus, the
final regulations do not require any addi-
tional link between a hospital facility’s
CHNA and its FAP.

iv. Documentation of a CHNA

Similar to the 2013 proposed regula-
tions, the final regulations provide that a
hospital facility must document its CHNA
in a CHNA report that is adopted by an
authorized body of the hospital facility
and includes: (1) a definition of the com-
munity served by the hospital facility and
a description of how the community was
determined; (2) a description of the pro-
cess and methods used to conduct the
CHNA; (3) a description of how the hos-
pital facility solicited and took into ac-
count input received from persons who
represent the broad interests of the com-
munity it serves; (4) a prioritized descrip-
tion of the significant health needs of the
community identified through the CHNA,
along with a description of the process
and criteria used in identifying certain
health needs as significant and prioritizing
those significant health needs; and (5) a
description of resources potentially avail-
able to address the significant health needs
identified through the CHNA.

Both the 2013 proposed regulations
and these final regulations provide that a
CHNA report will be considered to de-
scribe the process and methods used to
conduct the CHNA if the CHNA report
describes the data and other information
used in the assessment, as well as the
methods of collecting and analyzing this
data and information, and identifies any
parties with whom the hospital facility
collaborated, or with whom it contracted
for assistance, in conducting the CHNA.
Some commenters requested that this pro-
vision be modified to permit the referenc-
ing of publicly available source materials
(for example, public health agency data)
on which the hospital facility relied in
conducting its CHNA. The final regula-
tions clarify that a hospital facility may
rely on (and the CHNA report may de-
scribe) data collected or created by others
in conducting its CHNA and, in such
cases, may simply cite the data sources
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rather than describe the “methods of col-
lecting” the data.

A few commenters requested clarifica-
tion on how a hospital facility’s CHNA
report should describe input received in
the form of written comments, with one
such commenter asking if a general sum-
mary of the input provided, the number of
comments received, and the time period
during which the comments were received
will be sufficient. The final regulations
retain the provisions of the 2013 proposed
regulations, which stated that a CHNA
report will be considered to describe how
the hospital facility took into account
community input if it summarizes, in gen-
eral terms, the input provided and how
and over what time period it was pro-
vided. This language applies to written
comments, as well as to any other type of
input provided. In addition, like the 2013
proposed regulations, the final regulations
provide that a CHNA report does not need
to name or otherwise identify any specific
individual providing input on the CHNA,
which would include input provided by
individuals in the form of written com-
ments.

v. Collaboration on CHNA Reports

The 2013 proposed regulations pro-
vided that a hospital organization may
choose to conduct its CHNA in collabo-
ration with other organizations and facil-
ities, including related and unrelated hos-
pital organizations and facilities, for-profit
and government hospitals, governmental
departments, and nonprofit organizations.
In general, every hospital facility must
document its CHNA in a separate CHNA
report. However, the 2013 proposed reg-
ulations made clear that portions of a hos-
pital facility’s CHNA report may be sub-
stantively identical to portions of the
CHNA reports of other facilities or orga-
nizations, if appropriate under the facts
and circumstances. The 2013 proposed
regulations further provided that collabo-
rating hospital facilities that define their
community to be the same and that con-
duct a joint CHNA process may produce a
joint CHNA report. The final regulations
amend the proposed regulations to clarify
that joint CHNA reports must contain all
of the same basic information that sepa-
rate. CHNA reports must contain (dis-
cussed in section 3.a.iv of this preamble).
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Numerous commenters expressed sup-
port for allowing joint CHNA reports, not-
ing that the purpose of collaboration is to
make the most efficient use of resources in
assessing community needs and devising
strategies to address those needs and that
communities would benefit from strength-
ened collaborative partnerships that help
build broad-based support for community-
wide solutions to the underlying causes of
health problems. In addition, several of
these commenters stated that joint CHNA
reports would more effectively leverage
the health data expertise of governmental
public health departments without placing
an unreasonable burden on departments that
serve jurisdictions with more than one tax-
exempt hospital facility. Another com-
menter stated that joint CHNA reports
both enhance overall community health
and lessen confusion in the community by
providing a more comprehensive view of
the identified needs and associated strate-
gies for addressing those needs. For these
reasons, the final regulations continue to
permit collaborating hospital facilities to
produce joint CHNA reports.

Several commenters recommended
that the final regulations go beyond sim-
ply permitting collaboration to expressly
encouraging, or even requiring, hospital
facilities located in the same jurisdiction
to collaborate in conducting a CHNA and
developing an implementation strategy.
One of these commenters stated that this
would help ensure that the community is
not overburdened by multiple CHNA ef-
forts, noting that a “go it alone” approach
in a jurisdiction with multiple hospitals is
likely to be neither the most efficient nor
the most effective way to improve the
overall health of the community. Another
commenter, however, stated that the discre-
tion to work collaboratively with others
should be left to each particular hospital
facility, given the many health care provid-
ers operating in a typical community.

Like the 2013 proposed regulations,
the final regulations encourage and facil-
itate collaboration among hospital facili-
ties by allowing for joint CHNA reports.
However, section 501(r) applies sepa-
rately to each hospital organization (and,
in the case of hospital organizations oper-
ating more than one hospital facility, each
hospital facility) and, therefore, it is not
appropriate to require hospital organiza-
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tions to meet the section 501(r)(3) re-
quirements collaboratively with other
organizations. Accordingly, the final
regulations facilitate, but do not require,
collaboration.

Two commenters asked whether the
requirement that collaborating hospital fa-
cilities must “conduct a joint CHNA pro-
cess” to adopt a joint CHNA report means
that the collaborating hospital facilities
must make the joint CHNA report widely
available to the public (including posting
the CHNA report on a Web site) on the
same day. The Treasury Department and
the IRS do not intend for collaborating
hospital facilities to have to make a joint
CHNA report widely available to the pub-
lic on the same day. Thus, in response to
these comments and to avoid potential
confusion, the final regulations remove
the reference to a joint CHNA process.

A. Defining a common community

Several commenters expressed concern
regarding the requirement that hospital fa-
cilities that collaborate on a CHNA and
intend to produce a joint CHNA report
must define their communities to be the
same. Two of these commenters requested
that a hospital facility collaborating on a
CHNA being conducted for a larger
shared community also be able to identify
and address needs that are highly local-
ized in nature or occurring within only a
small portion of that community. The
2013 proposed regulations and these final
regulations define “health needs” to in-
clude requisites for the improvement or
maintenance of health status in particular
parts of the community, such as particular
neighborhoods or populations experienc-
ing health disparities. Accordingly, a joint
CHNA conducted for a larger area could
identify as a significant health need a need
that is highly localized in nature or occurs
within only a small portion of that larger
area. In addition, nothing in the final reg-
ulations prevents a hospital facility collab-
orating on a CHNA from supplementing a
joint CHNA report with its own assess-
ment of more highly localized needs.
Because the 2013 proposed regulations
already allowed collaborating hospital
facilities to address highly localized needs
experienced in a particular part of their
shared community, the final regulations
do not amend the proposed regulations in
response to these comments.
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One commenter requested that collab-
orating hospital facilities that serve differ-
ent communities be allowed to adopt a
joint CHNA report, stating that requiring
all hospital facilities participating in a
joint CHNA report to define their commu-
nity to be the same would appear to pro-
hibit collaboration between general and
specialized hospital facilities in the same
geographic area if the specialized hospital
facilities define their communities in
terms of service area or principal function
and the general hospital facilities define
their communities geographically.

The 2013 proposed regulations and
these final regulations permit hospital fa-
cilities with different but overlapping
communities to collaborate in conducting
a CHNA and to include substantively
identical portions in their separate CHNA
reports if appropriate under the facts and
circumstances. The final regulations elab-
orate upon this point with an example of
two hospital facilities with overlapping,
but not identical, communities that are
collaborating in conducting a CHNA and
state that, in such a case, the portions of
each hospital facility’s CHNA report rel-
evant to the shared areas of their commu-
nities may be identical. Thus, the final
regulations not only expressly permit hos-
pital facilities with different communities
(including general and specialized hospi-
tals) to collaborate but also allow such
hospital facilities to adopt substantively
identical CHNA reports to the extent ap-
propriate.

A few commenters recommended that
the final regulations make clear that, to the
extent that the communities served by col-
laborating hospital facilities differ, a
CHNA report must reflect the unique
needs of the community of the particular
hospital facility adopting the report. By
stating that collaborating hospital facili-
ties with different but overlapping com-
munities may include substantively iden-
tical portions in their separate CHNA
reports only “if appropriate under the facts
and circumstances,” the 2013 proposed
regulations and these final regulations
convey that the CHNA reports of collab-
orating hospital facilities should differ to
reflect any material differences in the
communities served by those hospital fa-
cilities.
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B. Collaborating with public health de-
partments

Two commenters requested that hospi-
tal facilities be permitted to adopt the
CHNA of a local public health department
in the event that: (1) the hospital facility
has the same community as the local pub-
lic health department (as defined by the
hospital facility), and (2) the CHNA ad-
opted by the local public health depart-
ment meets the requirements set forth in
these regulations. The final regulations
clarify that if a governmental public
health department has conducted a CHNA
for all or part of a hospital facility’s com-
munity, portions of the hospital facility’s
CHNA report may be substantively
identical to those portions of the health
department’s CHNA report that address
the hospital facility’s community. The
final regulations also clarify that a hospi-
tal facility that collaborates with a govern-
mental public health department in con-
ducting its CHNA may adopt a joint
CHNA report produced by the hospital
facility and public health department, as
long as the other requirements applicable
to joint CHNA reports are met.

vi. Making the CHNA Report Widely
Available to the Public

The 2013 proposed regulations pro-
vided that a hospital facility must make its
CHNA report widely available to the pub-
lic both by making the CHNA report
widely available on a Web site and by
making a paper copy of the CHNA report
available for public inspection without
charge at the hospital facility. The 2013
proposed regulations further provided that
the CHNA report must be made widely
available to the public in this manner until
the date the hospital facility has made
widely available to the public its two sub-
sequent CHNA reports.

A few commenters recommended that
the final regulations require the CHNA
report to be translated into multiple lan-
guages. Commenters also recommended
that the hospital facility be required to
make paper copies of the CHNA report
available in locations other than the hos-
pital facility that may be more accessible
to the community at large and proactively
inform the community when the report is
available.

The Treasury Department and the IRS
note that section 501(r)(3) requires the
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CHNA to be made “widely available” to
the public, in contrast to the requirement
in section 501(r)(4) regarding measures to
“widely publicize” the FAP. The Treasury
Department and the IRS have interpreted
the term “widely publicize” to require
proactive efforts to inform, and make a
document available in, the community at
large, but have not so interpreted the term
“widely available.” The Treasury Depart-
ment and the IRS interpret “widely avail-
able” in a manner consistent with how that
term is defined for purposes of section
6104 (relating to disclosure of annual in-
formation returns). See § 301.6104(d)-
2(b) (interpreting the term “widely avail-
able” in section 6104(d)(4) to include the
posting of information returns and exemp-
tion applications on a Web page). Accord-
ingly, the final regulations retain the def-
inition of “widely available” set forth in
the proposed regulations and decline to
adopt a definition that would include the
suggested measures to translate and proac-
tively publicize the CHNA report within the
community served by the hospital facility.

Additional commenters requested that
hospital facilities be required to post their
CHNA reports (and implementation strat-
egies) on a national, searchable Web site.
Given that hospital facilities are already
required to conspicuously post their
CHNA reports on a Web site, any individ-
ual interested in a particular hospital fa-
cility’s CHNA report should be able to
locate it. The Treasury Department and
the IRS do not have, and cannot require a
third party to host, a comprehensive Web
site containing all hospital facilities’
CHNA reports. Accordingly, the final reg-
ulations do not adopt this additional sug-
gested requirement.

One commenter asked that the final
regulations clarify how a hospital facility
is required to make a paper copy of its
CHNA report available for public inspec-
tion and, specifically, whether a paper
copy of the CHNA report must be pub-
licly displayed or, rather, may be made
available only upon request. The final reg-
ulations clarify that a hospital facility
need only make a paper copy of the
CHNA report available for public inspec-
tion upon request.

vii. Frequency of the CHNA Cycle

The 2013 proposed regulations pro-
vided that, to satisfy the CHNA require-
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ments for a particular taxable year, a hos-
pital facility must conduct a CHNA in that
taxable year or in either of the two taxable
years immediately preceding such taxable
year. A few commenters requested that
the final regulations provide flexibility in
the timeline to limit impediments to col-
laboration amongst hospital facilities with
different taxable years. Commenters also
requested that the CHNA cycle match the
five-year cycle that local public health
departments follow in conducting their
community health assessments for na-
tional accreditation by the Public Health
Accreditation Board. One such com-
menter stated that adopting this five-year
timeline would avoid duplication of effort
and incentivize hospital facilities to col-
laborate more fully with local public
health departments. Because section
501(r)(3)(A)(i) requires a hospital organi-
zation to conduct a CHNA in the current
or one of the two prior taxable years, the
final regulations do not adopt these sug-
gestions.

b. Implementation strategies

The final regulations provide, consis-
tent with the 2013 proposed regulations,
that a hospital facility’s implementation
strategy is a written plan that, with respect
to each significant health need identified
through the CHNA, either: (1) describes
how the hospital facility plans to address
the health need, or (2) identifies the health
need as one the hospital facility does not
intend to address and explains why the
hospital facility does not intend to address
the health need.

The preamble to the 2013 proposed
regulations further provided that although
an implementation strategy must consider
the significant health needs identified
through a hospital facility’s CHNA, the
implementation strategy is not limited to
considering only those health needs and
may describe activities to address health
needs that the hospital facility identifies in
other ways. Several commenters sup-
ported this proposed flexibility to discuss
health needs identified in ways other than
through conducting a CHNA, with two
such commenters requesting that this lan-
guage appear in the regulatory text of the
final regulations. Another commenter,
however, stated that CHNA reports and im-
plementation strategies should be tightly in-
tegrated and expressed concern that allow-
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ing or encouraging hospital facilities to
introduce in the implementation strategy
additional needs beyond those identified
in the CHNA may undermine the role of
community input.

In general, the final regulations under
section 501(r) provide detail only with
respect to the minimum elements that
must be included in the various docu-
ments and policies required under sections
501(r)(3) and 501(r)(4), preserving flexi-
bility for hospital facilities to otherwise
determine the contents of such documents
and policies. Consistent with this ap-
proach, the final regulations do not pro-
hibit implementation strategies from dis-
cussing health needs identified through
means other than a CHNA, provided that
all of the significant health needs identi-
fied in the CHNA are also discussed.

Many commenters recommended that
the statutory requirements that a CHNA
“take into account input from persons who
represent the broad interests of the com-
munity” and “be made widely available to
the public” should also apply to imple-
mentation strategies to allow communities
to monitor, assist, and provide input on
hospital facilities’ efforts to address health
needs. With respect to making the imple-
mentation strategy more accessible to the
public, commenters also asked that the
final regulations clarify how the public
may access an implementation strategy
that is attached to the Form 990.

Section 501(r)(3)(B) applies the re-
quirements regarding community input
and wide availability to the public only
to CHNAs. In addition, only section
501(r)(3)(A)(i), which refers to CHNAs,
and not section 501(r)(3)(A)(ii), which re-
fers to implementation strategies, cross-
references the requirements regarding com-
munity input and wide availability to the
public contained in section 501(r)(3)(B).
Accordingly, the final regulations do not
adopt the suggested changes. However,
the 2013 proposed regulations and these
final regulations respond to commenters’
requests to require public input on the
implementation strategy by requiring a
hospital facility to take into account com-
ments received on the previously adopted
implementation strategy when the hospital
facility is conducting the subsequent
CHNA. Furthermore, as discussed in sec-
tion 8.a of this preamble, the 2013 pro-
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posed regulations and these final regula-
tions respond to commenters’ requests to
require the implementation strategy to be
made widely available to the public by
requiring a hospital organization to attach
to its Form 990 a copy of the most re-
cently adopted implementation strategy
for each hospital facility it operates (or
provide on the Form 990 the URL(s) of
the Web page(s) on which it has made
each implementation strategy widely
available on a Web site). As noted in
section 3.a.iii.C of this preamble, section
6104 requires Forms 990 to be made
available to the public by both the filing
organization and the IRS, and members of
the public may easily obtain a copy of a
hospital organization’s Forms 990 from
one of the privately-funded organizations
that gathers and disseminates Forms 990
online or by completing IRS Form
4506-A.

i. Describing How a Hospital Facility
Plans to Address a Significant Health
Need

In describing how a hospital facility
plans to address a significant health need
identified through the CHNA, the 2013
proposed regulations provided that the im-
plementation strategy must: (1) describe
the actions the hospital facility intends to
take to address the health need, the antic-
ipated impact of these actions, and the
plan to evaluate such impact; (2) identify
the programs and resources the hospital
facility plans to commit to address the
health need; and (3) describe any planned
collaboration between the hospital facility
and other facilities or organizations in ad-
dressing the health need.

Many commenters supported the pro-
posed requirement that a hospital facility
include a plan to evaluate the impact of its
efforts in its implementation strategy and
further recommended that the final regu-
lations require hospital facilities to actu-
ally perform the planned evaluation and
publish the results of the evaluation. Some
of these commenters recommended publi-
cation of the results in the subsequent
CHNA report. Other commenters re-
quested permission for hospital facilities
to accomplish the “plan to evaluate the
impact” of the implementation strategy
through the process of conducting the next
CHNA. In response to these comments,
the final regulations replace the proposed
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requirement that the implementation strat-
egy describe a plan to evaluate its impact
with a requirement that the CHNA report
include an evaluation of the impact of any
actions that were taken since the hospital
facility finished conducting its immedi-
ately preceding CHNA to address the sig-
nificant health needs identified in the hos-
pital facility’s prior CHNA(S).

The preamble to the 2013 proposed
regulations provided the example that if a
hospital facility’s CHNA identified high
rates of financial need or large numbers of
uninsured individuals and families in the
community as a significant health need in
its community, its implementation strat-
egy could describe a program to address
that need by expanding its financial assis-
tance program and helping to enroll unin-
sured individuals in sources of insurance
such as Medicare, Medicaid, Children’s
Health Insurance Program (CHIP), and
the new Health Insurance Marketplaces
(also known as Exchanges), as appropri-
ate. A few commenters stated that, in ad-
dition to examples involving access to
health care, it would be helpful to have
examples of other interventions designed
to prevent illness or to address social,
behavioral, and environmental factors that
influence community health. An imple-
mentation strategy may describe the ac-
tions the hospital facility intends to take to
address any significant health needs iden-
tified through the CHNA process, and, as
noted in section 3.a.ii of this preamble, the
final regulations specify that the health
needs identified through a CHNA may, for
example, include the need to prevent ill-
ness, to ensure adequate nutrition, or to
address social, behavioral, and environ-
mental factors that influence health in the
community. Thus, the final regulations
make clear that an implementation strat-
egy may describe interventions designed
to prevent illness or to address social,
behavioral, and environmental factors that
influence community health.

ii. Describing Why a Hospital Facility
Is Not Addressing a Significant Health
Need

The 2013 proposed regulations pro-
vided that a hospital facility may provide
a brief explanation of its reason for not
addressing a significant health need, in-
cluding, but not limited to, resource con-
straints, relative lack of expertise or com-

Bulletin No. 2015-5



petencies to effectively address the need, a
relatively low priority assigned to the
need, a lack of identified effective inter-
ventions to address the need, and/or the
fact that the need is being addressed by
other facilities or organizations in the
community. Several commenters thought
hospital facilities should not be able to
cite “resource constraints” or “lack of ex-
pertise” as reasons for not addressing a
significant health need. These comment-
ers state that a hospital facility that is
unable, for reasons of lack of resources or
expertise or other factors, to address a
community health need should instead
collaborate with community partners to
address that need. Other commenters sup-
ported allowing hospital facilities to pro-
vide any explanation as to why some
health needs will not be addressed, con-
sistent with the proposed rule.

As discussed in section 3.a.v of this
preamble, the final regulations permit but
do not require collaboration. Thus, the
final regulations preserve the ability for a
hospital facility to explain its reasons for
not addressing a significant health need
(including resource constraints or a lack
of expertise), even if those reasons could
be mitigated through collaboration.

iii. Joint Implementation Strategies

The 2013 proposed regulations pro-
vided that a hospital facility adopting a
joint CHNA report along with other hos-
pital facilities and organizations (as de-
scribed in section 3.a.v of this preamble)
may also adopt a joint implementation
strategy as long as it meets certain speci-
fied requirements.

Numerous commenters generally sup-
ported joint implementation strategies,
with some of these commenters stating
that such collaboration is an important
way to conserve resources, promote cross-
system strategies, and yield better out-
comes. Commenters also noted that the
proposed approach avoids the need to cre-
ate duplicative separate documents while
still ensuring that information for each
hospital facility is clearly presented. Ac-
cordingly, the final regulations adopt the
proposed provision allowing for joint im-
plementation strategies.

iv. When the Implementation Strategy
Must Be Adopted

To satisfy the CHNA requirements
with respect to any taxable year, section
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501(r)(3)(A)(ii) requires a hospital fa-
cility to adopt an implementation strat-
egy to meet the health needs identified
through the CHNA described in section
501(r)(3)(A)(i). The 2013 proposed reg-
ulations provided that, to satisfy this
requirement, an authorized body of the
hospital facility must adopt an imple-
mentation strategy to meet the health
needs identified through a hospital facil-
ity’s CHNA by the end of the same
taxable year in which the hospital facil-
ity finishes conducting the CHNA. In
addition, the Treasury Department and
the IRS sought comments on whether
this rule would materially inhibit the
ability of hospital facilities with differ-
ent taxable years to collaborate with
each other or otherwise burden hospital
facilities unnecessarily.

Some commenters requested additional
time in which to adopt the implementation
strategy to accommodate collaboration
between hospital facilities, public health
departments, and community organiza-
tions with different fiscal years and on
different CHNA schedules. Suggestions
from these commenters ranged from an
additional four and a half months to 12
months after the end of the taxable year in
which the CHNA was conducted.

In response to these comments, the fi-
nal regulations provide hospital facilities
with an additional four and a half months
to adopt the implementation strategy, spe-
cifically requiring an authorized body of
the hospital facility to adopt an implemen-
tation strategy to meet the health needs
identified through a CHNA on or before
the 15th day of the fifth month after the
end of the taxable year in which the hos-
pital facility finishes conducting the
CHNA. By matching the date by which an
authorized body of the hospital facility
must adopt the implementation strategy to
the due date (without extensions) of the
Form 990 filed for the taxable year in
which the CHNA is conducted, this ap-
proach does not materially reduce trans-
parency, because an implementation strat-
egy (or the URL of the Web site on which
it is posted) is made available to the public
through the Form 990. The final regula-
tions do not go further and permit a hos-
pital facility to delay adoption of an im-
plementation strategy until the due date
for the Form 990 including extensions.
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This is because hospital facilities need to
report on Form 4720 any excise tax they
owe under section 4959 as a result of
failing to meet the CHNA requirements in
a taxable year by the 15th day of the fifth
month following the end of that taxable
year and thus need to know whether they
have met the requirement to adopt an im-
plementation strategy by that date.

Because all hospital organizations now
have until the 15th day of the fifth month
following the close of the taxable year in
which they conduct a CHNA to adopt the
associated implementation strategy, the fi-
nal regulations remove the transition rule
that allowed for this result for CHNASs
conducted in a hospital facility’s first tax-
able year beginning after March 23, 2012.

c. Exception for hospital facilities that
are new, newly acquired, or newly subject
to section 501(r)

The 2013 proposed regulations pro-
vided that a hospital facility that was
newly acquired or placed into service by a
hospital organization, or that became
newly subject to section 501(r) because
the hospital organization that operated it
was newly recognized as described in sec-
tion 501(c)(3), must meet the CHNA re-
quirements by the last day of the second
taxable year beginning after the date, re-
spectively, the hospital facility was ac-
quired, placed into service, or newly sub-
ject to section 501(r).

Several commenters interpreted the
2013 proposed regulations as providing
new and newly acquired hospital facilities
with only two taxable years to meet the
CHNA requirements. Two such com-
menters requested that these hospital fa-
cilities be given three taxable years, to
correspond to the length of the CHNA
cycle provided in the statute.

The 2013 proposed regulations gave
hospital facilities two complete taxable
years plus the portion of the taxable year
of acquisition, licensure, or section
501(c)(3) recognition (as applicable) to
meet the CHNA requirements. As noted
in the preamble to the 2013 proposed
regulations, a short taxable year of less
than twelve months is considered a tax-
able year for purposes of section 501(r).
Thus, the portion of the taxable year in
which a hospital facility is acquired or
placed into service, or becomes newly
subject to section 501(r), is a taxable year
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for purposes of the CHNA requirements,
regardless of whether that taxable year is
less than twelve months. As a result, a
deadline of the last day of the second
taxable year beginning after the date of
acquisition, licensure, or section 501(c)(3)
recognition provides these new hospital
facilities with three taxable years (even if
less than three full calendar years) to meet
the section 501(r)(3) requirements. By
contrast, a deadline of the last day of the
third taxable year beginning after the date
of acquisition, licensure, or section
501(c)(3) recognition would provide these
new hospital facilities with more than
three taxable years, and possibly close to
four taxable years, to meet the CHNA
requirements. Accordingly, the final reg-
ulations continue to require hospital facil-
ities that are newly acquired or placed into
service (or become newly subject to sec-
tion 501(r)) to meet the CHNA require-
ments by the last day of the second tax-
able year beginning after the later of the
date of acquisition, licensure, or recogni-
tion of section 501(c)(3) status.

i. Acquired Hospital Facilities

The 2013 proposed regulations pro-
vided that a hospital facility that was
newly acquired must meet the CHNA re-
quirements by the last day of the second
taxable year beginning after the date the
hospital facility was acquired. Several
commenters asked for guidance on
whether and how this rule for acquisitions
applies in the case of a merger of two
hospital organizations.

The final regulations provide that, in
the case of a merger that results in the
liquidation of one organization and sur-
vival of another, the hospital facilities for-
merly operated by the liquidated organi-
zation will be considered “acquired,”
meaning they will have until the last day
of the second taxable year beginning after
the date of the merger to meet the CHNA
requirements. Thus, the final regulations
treat mergers equivalently to acquisitions.

ii. New Hospital Organizations

One commenter asked whether a new
hospital organization must meet the CHNA
requirements by the last day of the second
taxable year beginning after the date of
licensure or section 501(c)(3) recognition
if the organization seeks and obtains rec-
ognition of section 501(c)(3) status based
on its planned activities before the hospi-
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tal facility it plans to operate is licensed
and placed into service. A facility is not
considered a “hospital facility” until it is
licensed, registered, or similarly recog-
nized as a hospital by a state, and an
organization operating a hospital facility
is not subject to section 501(r) until it is
recognized as described in section
501(c)(3). Thus, the Treasury Department
and the IRS intend that a new hospital
organization must meet the CHNA re-
quirements by the last day of the second
taxable year beginning after the later of
the effective date of the determination let-
ter or ruling recognizing the organization
as described in section 501(c)(3) or the
first date a facility operated by the orga-
nization was licensed, registered, or sim-
ilarly recognized by its state as a hospital.
The final regulations are amended to make
this clarification.

iii. Transferred or Terminated Hospital
Facilities

One commenter recommended that a
hospital organization should not be re-
quired to meet the CHNA requirements in
a particular taxable year with respect to a
hospital facility if, before the end of that
taxable year, the hospital organization
transfers the hospital facility to an unaf-
filiated organization or otherwise termi-
nates its operation of that hospital facility.
This commenter reasoned that requiring a
hospital organization to invest time and
energy in conducting a CHNA and devel-
oping an implementation strategy for a
hospital facility will create inefficiencies
if the organization is transferring or ter-
minating its operation of the hospital fa-
cility, as the new hospital organization
may have different perceptions of the co-
mmunity’s needs and the optimal channels
for addressing those needs. In response to
this comment, the final regulations provide
that a hospital organization is not required
to meet the requirements of section
501(r)(3) with respect to a hospital facility
in a taxable year if the hospital organiza-
tion transfers all ownership of the hospital
facility to another organization or other-
wise ceases its operation of the hospital
facility before the end of the taxable year.
The same rule applies if the facility ceases
to be licensed, registered, or similarly rec-
ognized as a hospital by a state during the
taxable year.
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Another commenter asked whether a
government hospital organization that vol-
untarily terminates its section 501(c)(3) sta-
tus must meet the CHNA requirements in
the taxable year of termination to avoid an
excise tax under section 4959. As noted in
section 1.d of this preamble, government
hospital organizations that have previ-
ously been recognized as described in sec-
tion 501(c)(3) but do not wish to comply
with the requirements of section 501(r)
may submit a request to voluntarily termi-
nate their section 501(c)(3) recognition as
described in section 7.04(14) of Rev. Proc.
2014-4 (or a successor revenue procedure).
A government hospital organization that ter-
minates its section 501(c)(3) recognition in
this manner is no longer considered a “hos-
pital organization” within the meaning of
these regulations and therefore will not be
subject to excise tax under section 4959 for
failing to meet the CHNA requirements dur-
ing the taxable year of its termination.

4. Financial Assistance Policies and
Emergency Medical Care Policies

In accordance with the statute and the
2012 proposed regulations, the final regu-
lations require hospital organizations to
establish written FAPs as well as written
emergency medical care policies.

a. Financial assistance policies

Consistent with the 2012 proposed reg-
ulations, the final regulations provide that
a hospital organization meets the require-
ments of section 501(r)(4)(A) with respect
to a hospital facility it operates only if the
hospital organization establishes for that
hospital facility a written FAP that ap-
plies to all emergency and other medi-
cally necessary care provided by the
hospital facility.

A number of commenters noted that
patients, including emergency room pa-
tients, are commonly seen (and separately
billed) by private physician groups or
other third-party providers while in the
hospital setting. Commenters asked for
clarification on the extent to which a hos-
pital facility’s FAP must apply to other
providers a patient might encounter in the
course of treatment in a hospital facility,
including non-employee providers in pri-
vate physician groups or hospital-owned
practices. Some of these commenters
noted that patients are often unaware of
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the financial arrangements between vari-
ous providers in the hospital facility and
may unknowingly be transferred to a pro-
vider that separately bills the patients for
care. A few commenters noted that emer-
gency room physicians in some hospital
facilities separately bill for emergency
medical care provided to patients and rec-
ommended that the section 501(r) require-
ments apply to such emergency room phy-
sicians.

In response to comments and to pro-
vide transparency to patients, the final reg-
ulations require a hospital facility’s FAP
to list the providers, other than the hospi-
tal facility itself, delivering emergency or
other medically necessary care in the hos-
pital facility and to specify which provid-
ers are covered by the hospital facility’s
FAP (and which are not). As discussed in
section 1.g of this preamble, the final reg-
ulations also clarify that a hospital facili-
ty’s FAP must apply to all emergency and
other medically necessary care provided
in a hospital facility by a partnership
owned in part by, or a disregarded entity
wholly owned by, the hospital organiza-
tion operating the hospital facility, to the
extent such care is not an unrelated trade
or business with respect to the hospital
organization. In addition, the Treasury
Department and the IRS note that if a
hospital facility outsources the operation
of its emergency room to a third party and
the care provided by that third party is not
covered under the hospital facility’s FAP,
the hospital facility may not be considered
to operate an emergency room for pur-
poses of the factors considered in Rev.
Rul. 69-545 (1969-2 CB 117) (providing
examples illustrating whether a nonprofit
hospital claiming exemption under section
501(c)(3) is operated to serve a public
rather than a private interest, with one
activity of the section 501(c)(3) hospital
being the operation of a full time emer-
gency room).

i. Eligibility Criteria and Basis for Cal-
culating Amounts Charged to Patients

Section 501(r)(4)(A)(i) and (ii) require
a hospital facility’s FAP to specify the
eligibility criteria for financial assistance,
whether such assistance includes free or

discounted care, and the basis for calcu-
lating amounts charged to patients. Ac-
cordingly, the 2012 proposed regulations
provided that a hospital facility’s FAP
must specify all financial assistance avail-
able under the FAP, including all dis-
counts and free care and, if applicable, the
amount(s) (for example, gross charges) to
which any discount percentages will be
applied. The 2012 proposed regulations
also provided that a hospital facility’s
FAP must specify all of the eligibility
criteria that an individual must satisfy to
receive each discount, free care, or other
level of assistance.

A number of commenters asked that
hospital facilities be allowed to offer pa-
tients certain discounts—including self-
pay discounts, certain discounts mandated
under state law, and discounts for out-of-
state patients— outside of their FAPs and
that this assistance not be subject to the
requirements of  sections 501(r)(4)
through 501(r)(6), including the AGB lim-
itation of section 501(r)(5)(A). Several
commenters noted that subjecting all as-
sistance provided by hospital facilities to
the AGB limitation could result in hospi-
tals offering fewer discounts or less assis-
tance than they might otherwise provide
to certain categories of patients.

The Treasury Department and the IRS
recognize that not all discounts a hospital
facility might offer its patients are prop-
erly viewed as “financial assistance” and
intend that hospital facilities may offer
payment discounts or other discounts out-
side of their FAPs and may charge dis-
counted amounts in excess of AGB to
individuals that are not FAP-eligible. Ac-
cordingly, the final regulations only re-
quire the FAP to describe discounts
“available under the FAP” rather than all
discounts offered by the hospital facility.®
The Treasury Department and the IRS
note, however, that only the discounts
specified in a hospital facility’s FAP (and,
therefore, subject to the AGB limitation)
may be reported as “financial assistance”
on Schedule H, “Hospitals,” of the Form
990. Moreover, discounts provided by a
hospital facility that are not specified in a
hospital facility’s FAP will not be consid-

ered community benefit activities for pur-
poses of section 9007(e)(1)(B) of the Af-
fordable Care Act (relating to reports on
costs incurred for community benefit ac-
tivities) nor for purposes of the totality of
circumstances that are considered in de-
termining whether a hospital organization
is described in section 501(c)(3).

Some commenters asked for the final
regulations to confirm that hospital facil-
ities will be given the flexibility to de-
velop FAP-eligibility criteria that respond
to local needs. Like the 2012 proposed
regulations, the final regulations do not
mandate any particular eligibility criteria
and require only that a FAP specify the
eligibility criteria for receiving financial
assistance under the FAP.

A number of commenters recom-
mended that the final regulations require
the FAP to contain a statement that ex-
plains the patient’s obligation to cooperate
with the hospital facility’s requests for
information needed to make an eligibility
determination. The Treasury Department
and the IRS decline to impose this specific
requirement but note that hospital facili-
ties have the flexibility to include any
additional information in the FAP that the
hospital facility chooses to convey or that
may be helpful to the community, includ-
ing such a statement.

ii. Method for Applying for Financial
Assistance

Section 501(r)(4)(A)(iii) requires a
hospital facility’s FAP to include the
method for applying for financial assis-
tance under the FAP. Accordingly, the
2012 proposed regulations provided that a
hospital facility’s FAP must describe how
an individual applies for financial assis-
tance under the FAP and that either the
hospital facility’s FAP or FAP application
form (including accompanying instruc-
tions) must describe the information or
documentation the hospital facility may
require an individual to submit as part of
his or her FAP application. The 2012 pro-
posed regulations also made clear that fi-
nancial assistance may not be denied
based on the omission of information or
documentation if such information or doc-

5The 2012 proposed regulations stated that a hospital facility’s FAP must specify “all financial assistance available under the FAP, including all discount(s).” Although the term “all
discount(s)” was not qualified with the phrase “available under the FAP,” this interpretation was intended. The final regulations add “available under the FAP” after “all discounts” to clarify

that discounts may be offered outside of the FAP.
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umentation was not specifically required
by the FAP or FAP application form.
Numerous commenters asked that the
final regulations add language to ensure
that hospital facilities are not prohibited
from granting financial assistance despite
an applicant’s failure to provide any or all
information or documentation described
in the FAP or FAP application form and
requested that hospital facilities have the
flexibility to grant financial assistance
based on other evidence or an attestation
by the applicant. While the Treasury De-
partment and the IRS intend to require
hospital facilities to establish a transparent
application process under which individ-
uals may not be denied financial assis-
tance based on a failure to provide infor-
mation or documentation unless that
information or documentation is described
in the FAP or FAP application form, they
do not intend to restrict hospital facilities’
ability to grant financial assistance to an
applicant who has failed to provide such
information or documentation. Accord-
ingly, the final regulations expressly state
that a hospital facility may grant financial
assistance under its FAP notwithstanding
an applicant’s failure to provide such in-
formation. Thus, a hospital facility may
grant financial assistance based on evi-
dence other than that described in a FAP
or FAP application form or based on an
attestation by the applicant, even if the
FAP or FAP application form does not
describe such evidence or attestations.
One commenter stated that the exam-
ple in the 2012 proposed regulations of a
hospital facility with a FAP that requires
certain specified documentation demon-
strating household income (including fed-
eral tax returns or paystubs) or “other re-
liable evidence of the applicant’s earned
and unearned household income” was
contrary to the idea that a FAP must “de-
scribe the information and documenta-
tion” required. The Treasury Department
and the IRS intended for the reference to
“other reliable evidence” in the example
to signal that a hospital facility may be
flexible in allowing applicants to provide
alternative documentation to demonstrate
eligibility. The example was not intended
to suggest that a reference in a FAP or
FAP application form to “reliable evi-
dence” alone (without also identifying
specific documentation applicants could
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provide) would be sufficient. To clarify
this intent, the example of the FAP appli-
cation form in the final regulations is
modified so that the instructions identify
specific documentation (including federal
tax returns, paystubs, or documentation
establishing qualification for certain spec-
ified state means-tested programs) but
also state that if an applicant does not
have any of the listed documents to prove
household income, he or she may call the
hospital facility’s financial assistance of-
fice and discuss other evidence that may
be provided to demonstrate eligibility.

A number of commenters noted that
total reliance on paper applications does
not reflect current practices in which
much information is gathered from pa-
tients orally, with a few commenters rec-
ommending that the final regulations ex-
pressly permit eligibility determinations
on the basis of information obtained
through face-to-face meetings or over the
phone rather than through a paper appli-
cation process. The Treasury Department
and the IRS did not intend to mandate
paper applications or to imply that infor-
mation needed to determine FAP-
eligibility could not be obtained from an
individual in other ways. Accordingly,
and in response to comments, the final
regulations amend the definition of “FAP
application” to clarify that the term is not
intended to refer only to written submis-
sions and that a hospital facility may ob-
tain information from an individual in
writing or orally (or a combination of
both).

Numerous commenters stated that hos-
pitals can, and commonly do, rely on
trustworthy methods and sources of infor-
mation other than FAP applications to de-
termine FAP-eligibility and recommended
that hospital facilities be allowed to rely
on these information sources and methods
to determine FAP-eligibility, provided
that the sources and methods are disclosed
in the FAP or on the hospital facility’s
Form 990. Commenters also recom-
mended that a hospital should be able to
rely on prior FAP-eligibility determina-
tions, provided that such reliance is dis-
closed in its FAP.

As discussed in section 6.b.vi of this
preamble, the final regulations permit a
hospital facility to determine that an indi-
vidual is eligible for assistance under its
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FAP based on information other than that
provided by the individual or based on a
prior FAP-eligibility determination, pro-
vided that certain conditions are met.
Given this change, and consistent with
commenters’ recommendations, the final
regulations require a hospital facility to
describe in its FAP any information ob-
tained from sources other than individuals
seeking assistance that the hospital facility
uses, and whether and under what circum-
stances it uses prior FAP-eligibility deter-
minations, to presumptively determine
that individuals are FAP-eligible.

Some commenters requested that the
final regulations specifically prohibit hos-
pital facilities from using social security
numbers or credit card information or
from running credit checks that damage
consumer credit, while another com-
menter would impose a requirement that
all requested information or documenta-
tion be reasonable and adequate to estab-
lish eligibility for the hospital facility’s
FAP. The final regulations do not pre-
scribe or restrict the information or docu-
mentation a hospital facility may request
but do require that a hospital facility de-
scribe such information or documentation
in its FAP or FAP application form. The
Treasury Department and the IRS expect
that the transparency achieved by requir-
ing the information or documentation to
be described in the FAP or FAP applica-
tion form will discourage hospital facili-
ties from requesting information or docu-
mentation that is unreasonable or
unnecessary to establish eligibility.

A number of commenters noted that a
patient’s financial status may change over
time and requested clarification on the
point in time used to determine financial
eligibility. A few of these commenters
requested clarification that a hospital fa-
cility has the discretion to determine that
point in time in its FAP, a few recom-
mended that a specific point in time be
used (for example, the date of service or
the date of application), and a few sug-
gested that the final regulations should
require the point in time to be specified in
a FAP.

The Treasury Department and the IRS
intend for hospital facilities to have the
flexibility to choose the time period used
to determine FAP eligibility and expect
that that the relevant point(s) in time will
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be made clear based on the information
and/or documentation requested from ap-
plicants in the FAP or FAP application
form. For example, if a hospital facility’s
FAP application form asks for “last
month’s” income, the hospital facility pre-
sumably will look at the applicant’s in-
come from the month preceding the sub-
mission of the FAP application to
determine whether the applicant satisfies
the income-based eligibility criteria. Sim-
ilarly, the example regarding application
methods in these final regulations de-
scribes a hospital facility that requests
proof of household income in the form of
payroll check stubs “from the last month”
(which would reflect wages in the time
period shortly before the application) or, if
last month’s wages are not representative
of the applicant’s annual income, a copy
of the applicant’s “most recent federal tax
return” (which would reflect annual in-
come in a year preceding the application).
Because the Treasury Department and the
IRS expect that the time period(s) used to
assess eligibility should be evident from
the information and/or documentation re-
quested to demonstrate eligibility, the fi-
nal regulations do not provide further
elaboration on this point.

iii. Actions That May Be Taken in the
Event of Nonpayment

In the case of a hospital facility that
does not have a separate billing and col-
lections policy, section 501(r)(4)(A)(iv)
requires a hospital facility’s FAP to in-
clude actions that may be taken in the
event of nonpayment. Accordingly, the
2012 proposed regulations provided that
either a hospital facility’s FAP or a sepa-
rate written billing and collections policy
established for the hospital facility must
describe the actions that the hospital facil-
ity (or other authorized party) may take
related to obtaining payment of a bill for
medical care, including, but not limited to,
any extraordinary collection actions de-
scribed in section 501(r)(6).

A few commenters recommended that
the final regulations require governing
board approval of the billing and collec-
tions policy of a hospital facility. The
Treasury Department and the IRS note
that these final regulations, like the 2012
proposed regulations, provide that a FAP
“established” by a hospital facility must
describe the hospital facility’s actions in
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the event of nonpayment unless the hos-
pital facility has “established” a billing
and collections policy that describes these
actions. As described in section 4.c of this
preamble, a billing and collections policy
or a FAP is “established” only if it is
adopted by an authorized body of the hos-
pital facility, which includes the govern-
ing body of the hospital facility or a com-
mittee of, or other party authorized by,
such governing body. Thus, the final reg-
ulations provide that an authorized body
of the hospital facility must adopt the hos-
pital facility’s FAP and, if applicable, bill-
ing and collections policy.

Two commenters asked that hospital
facilities with separate billing and collec-
tions policies be required both to include
some basic information about those poli-
cies in their FAPs and to translate the
separate billing and collections policies
into foreign languages. The 2012 pro-
posed regulations provided that a hospital
facility that described its actions in the
event of nonpayment in a separate billing
and collections policy must state in its
FAP that the actions in the event of non-
payment are described in a separate bill-
ing and collections policy and explain
how members of the public may readily
obtain a free copy of this separate policy.
In addition, the definition of “readily ob-
tainable information” in the 2012 pro-
posed regulations provided that a separate
billing and collections policy would be
readily obtainable if it were made avail-
able free of charge both on a Web site and
in writing upon request in the same man-
ner that a FAP is made available on a Web
site and upon request, which included
making translated copies available on a
Web site and upon request. To clarify
that translations were intended to be part
of making a billing and collections pol-
icy readily obtainable, § 1.501(r)-
4(b)(6) of the final regulations relating
to “readily obtainable information” has
been amended to expressly refer to the
provision of translations.

iv. Widely Publicizing the FAP

Section 501(r)(4)(A)(v) requires a hos-
pital facility’s FAP to include measures to
widely publicize the FAP within the com-
munity served by a hospital facility. To
satisfy this requirement, the 2012 pro-
posed regulations provided that a FAP
must include, or explain how members of
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the public may readily obtain a free writ-
ten description of, the measures taken by
the hospital facility to—

[J Make the FAP, FAP application
form, and a plain language summary of
the FAP (together, “FAP documents”)
widely available on a Web site;

] Make paper copies of the FAP doc-
uments available upon request and with-
out charge, both in public locations in the
hospital facility and by mail;

J Notify and inform visitors to the
hospital facility about the FAP through
conspicuous public displays or other mea-
sures reasonably calculated to attract vis-
itors’ attention; and

[] Notify and inform residents of the
community served by the hospital facility
about the FAP in a manner reasonably
calculated to reach those members of the
community who are most likely to require
financial assistance.

Several commenters asked that hospi-
tals be given the flexibility to “widely
publicize” the FAP in any manner they
see fit. The Treasury Department and the
IRS view the provisions in the 2012 pro-
posed regulations as already giving hospi-
tal facilities broad flexibility to determine
the methods they think are best to notify
and inform their patients and broader
communities about their FAPs. In addi-
tion, the Treasury Department and the IRS
see the requirements to make the FAP
widely available on a Web site and to
make paper copies available upon request
as minimal steps that are necessary to
ensure patients have the information they
need to seek financial assistance. Accord-
ingly, the final regulations continue to re-
quire a hospital facility to make the FAP
documents available upon request and
widely available on a Web site and to
notify and inform both visitors to the hos-
pital and members of the community
served by the hospital about its FAP.

One commenter suggested that a hos-
pital facility’s FAP should only be re-
quired to “summarize” the measures to
widely publicize the FAP, suggesting that
requiring detailed information about such
measures would unnecessarily increase
mailing, copying, and compliance costs.
In response to this comment and to reduce
the documentation burden associated with
the FAP, these final regulations eliminate
the requirement that the FAP list the mea-
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sures taken to widely publicize the FAP
and instead require only that a hospital
facility implement the measures to widely
publicize the FAP in the community it
serves. This approach is consistent with
the definition of “establishing” a FAP dis-
cussed in section 4.c of this preamble,
which includes not only adopting the FAP
but also implementing it, and with the
Joint Committee on Taxation’s (JCT)
Technical Explanation of the Affordable
Care Act. See Staff of the Joint Committee
on Taxation, Technical Explanation of the
Revenue Provisions of the “Reconcilia-
tion Act of 2010,” as Amended, in Com-
bination with the “Patient Protection and
Affordable Care Act” (March 21, 2010),
at 82 (Technical Explanation) (stating that
section 501(r)(4) requires each hospital
facility to “adopt, implement, and widely
publicize” a written FAP).

A. Widely available on a Web site

A number of commenters stated that
FAPs will be updated more frequently
than summaries, so that making the full
FAP widely available on a Web site
would be burdensome. One of these com-
menters stated that the full FAP is not
especially useful for most patients, as it is
written for internal compliance and diffi-
cult for the general public to understand.
On the other hand, numerous other com-
menters strongly supported the require-
ment to make these documents widely
available on a Web site, with some noting
that doing so would allow patients to more
easily identify the assistance they might
be eligible for and to speak knowledge-
ably with financial assistance personnel at
the hospital facility. The Treasury Depart-
ment and the IRS believe that making the
complete FAP widely available to the
public on a Web site is important in
achieving transparency and that the bene-
fits of this transparency outweigh the bur-
dens incurred in posting an updated doc-
ument on a Web site. Thus, the final
regulations retain this requirement.

B. Making paper copies available upon
request

With respect to the requirement to
make paper copies of the FAP documents
available upon request and without charge
in public locations in the hospital facility,
one commenter stated that “public loca-
tions” could be interpreted to mean all
public locations in the hospital and that
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essentially every area of the hospital could
be classified as a public location. Another
commenter asked that “public locations”
specifically include the admissions areas
and the emergency room, noting that pa-
tients and their family members generally
pass through one of those two areas dur-
ing their stay and that having at least one
uniform location where these documents
are available would help ensure that pa-
tients know where to go for paper copies.
In response to these comments, the final
regulations specify that “public locations”
in a hospital facility where paper copies
must be provided upon request include, at
a minimum, the emergency room (if any)
and the admissions areas.

Other commenters asked that making
paper copies “available upon request”
should be required only with respect to
patients who indicate that they lack access
to the Internet. The final regulations clar-
ify that hospital facilities may inform in-
dividuals requesting copies that the vari-
ous FAP documents are available on a
Web site or otherwise offer to provide the
documents electronically (for example, by
email or on an electronic screen). How-
ever, the Treasury Department and the
IRS continue to believe that making paper
copies of the FAP documents available to
those persons who request them is impor-
tant to achieve adequate transparency. Ac-
cordingly, the final regulations also make
clear that a hospital facility must provide a
paper copy unless the individual indicates
he or she would prefer to receive or access
the document electronically.

C. Notifying and informing hospital fa-
cility patients

With respect to the requirement in the
2012 proposed regulations to notify and
inform visitors to a hospital facility about
the FAP through a conspicuous public dis-
play (or other measures reasonably calcu-
lated to attract visitors’ attention), a num-
ber of commenters asked for clarification
on what makes a public display “conspic-
uous,” with one such commenter noting
that placement of a small placard in a
corner of a financial assistance office that
is rarely seen by patients should not be
sufficient.

The Treasury Department and the IRS
believe that what makes a public display
“conspicuous” is both for the display to be
of a noticeable size and for the display to
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be placed in a location in the hospital
facility where visitors are likely to see it.
Thus, similar to the requirement regarding
making paper copies of the FAP docu-
ments available upon request in “public
locations” in the hospital facility, the final
regulations clarify that hospital facilities
must notify and inform visitors about the
FAP in “public locations” in the hospital
facility, including, at a minimum, the
emergency room (if any) and admissions
areas.

In addition to notifying patients about
the FAP through a conspicuous public dis-
play (or through other measures reason-
ably calculated to attract visitors’ atten-
tion), the final regulations also require
hospital facilities to widely publicize their
FAPs by providing FAP information to
patients before discharge and with billing
statements. The 2012 proposed regula-
tions included the notification of patients
about the FAP before discharge and with
billing statements as part of the notifica-
tion component of reasonable efforts to
determine FAP-eligibility under section
501(r)(6). However, these efforts to notify
and inform patients about the FAP before
discharge and with billing statements may
also be appropriately categorized as mea-
sures to widely publicize the FAP under
section 501(r)(4). Thus, the final regula-
tions consolidate all of the requirements
that involve notifying patients generally
about the FAP under the section 501(r)(4)
widely publicizing requirements. As a re-
sult, the notification component of reason-
able efforts to determine FAP-eligibility
under the section 501(r)(6) final regula-
tions is simplified and is focused primarily
on those patients against whom a hospital
facility actually intends to engage in ex-
traordinary collection actions. The Trea-
sury Department and the IRS expect that
moving the requirement that hospital fa-
cilities notify and inform patients about
the FAP with billing statements and as
part of their intake or discharge process
from the section 501(r)(6) regulations to
the section 501(r)(4) regulations will in-
crease understanding of the requirements
and compliance, without a loss of notifi-
cation to patients.

In addition to requiring hospital facili-
ties to notify individuals about their FAPs
before discharge and on billing statements
as part of widely publicizing their FAPs,
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the final regulations also amend these re-
quirements in several important respects
in response to comments to the 2012 pro-
posed regulations. First, rather than re-
quire a full plain language summary with
billing statements, the final regulations re-
quire only that a hospital facility’s billing
statement include a conspicuous written
notice that notifies and informs the recip-
ient about the availability of financial as-
sistance under the hospital facility’s FAP
and includes the telephone number of the
hospital facility office or department that
can provide information about the FAP
and FAP application process and the di-
rect Web site address (or URL) where the
copies of the FAP documents may be ob-
tained. This change responds to those
comments (discussed in greater length in
section 6.b.iii of this preamble) that noted
that a reference on the billing statement to
the availability of the FAP and a brief
description of how to obtain more infor-
mation should provide sufficient notifica-
tion to patients while minimizing costs for
hospital facilities.

Second, some commenters appeared to
interpret the phrase “before discharge” in
the 2012 proposed regulations as requir-
ing distribution *“at discharge” and sug-
gested that the latter requirement would
not work because outpatients do not al-
ways revisit with a hospital registration
staff member after care is provided or may
never be physically present at the hospital
facility. In response to these comments,
the final regulations refer to offering the
plain language summary as part of either
the “intake or discharge process,” and the
Treasury Department and the IRS intend
that those terms be interpreted broadly to
include whatever processes are used to
initiate or conclude the provision of hos-
pital care to individuals who are patients
of the hospital facility. In addition, in re-
sponse to commenters who noted that
many patients will have no interest in re-
ceiving a plain language summary of the
FAP because they know they are not FAP-
eligible, the final regulations require only
that a hospital facility “offer” (rather than
“provide”) a plain language summary as
part of the intake or discharge process.
Thus, a hospital facility will not have

failed to widely publicize its FAP because
an individual declines to take a plain lan-
guage summary that the hospital facility
offered on intake or before discharge or
indicates that he or she would prefer to
receive or access a plain language sum-
mary electronically rather than receive a
paper copy.

D. Notifying and informing the broader
community

Several commenters recommended
eliminating altogether the requirement to
notify and inform members of the hospital
facility’s community about the FAP, stat-
ing that the other three measures to widely
publicize the FAP are sufficient and that
this additional specification is vague, open
to subjective interpretation, and overly
burdensome for hospitals. Other com-
menters, however, strongly supported the
requirement, particularly the special em-
phasis placed on members of the commu-
nity most likely to need financial help.

The Treasury Department and the IRS
interpret the phrase “widely publicize . . .
within the community to be served by the
organization” in section 501(r)(4)(v) as
going beyond merely making a FAP
“widely available” on a Web site or upon
request and requiring hospital facilities to
affirmatively reach out to the members of
the communities they serve to notify and
inform them about the financial assistance
they offer. Accordingly, the final regula-
tions retain the requirement to notify and
inform members’ of the hospital facility’s
community in a manner reasonably calcu-
lated to reach those members who are
most likely to require financial assistance
from the hospital facility.

E. Plain language summary of the FAP

The 2012 proposed regulations defined
the plain language summary of the FAP as
a written statement that notifies an indi-
vidual that the hospital facility offers fi-
nancial assistance under a FAP and pro-
vides certain  specified information,
including but not limited to: (1) the direct
Web site address and physical location(s)
(including a room number, if applicable)
where the individual can obtain copies of
the FAP and FAP application form; and
(2) the contact information, including tele-
phone numbers and physical location (in-

cluding a room number, if applicable), of
hospital facility staff who can provide the
individual with information about the
FAP and the FAP application process, as
well as of the nonprofit organizations or
government agencies, if any, that the hos-
pital facility has identified as available
sources of assistance with FAP applica-
tions.

A number of commenters noted that
many hospitals currently assist patients
with the FAP application process and that
such assistance can be very important for
low-income patients with literacy barriers.
A few commenters requested that the final
regulations require hospitals to assist
and/or provide contact information for
hospital staff who can assist with the FAP
application process. One commenter sug-
gested that the plain language summary
should not have to include the contact
information of nonprofit organizations or
government agencies that assist with FAP
applications, recommending instead that
hospital facilities be able to include the
contact information for the hospital facil-
ity’s own community health clinics as
sources of FAP application assistance.

Although assisting patients with the
FAP application process can be an impor-
tant step in ensuring that patients obtain
the financial assistance for which they are
eligible, nonprofit organizations or gov-
ernment agencies can be as effective
sources of this assistance as hospital facil-
ities themselves. To ensure both that pa-
tients have notice of how to obtain assis-
tance with the FAP application process
and that hospital facilities have the flexi-
bility to refer patients to other organiza-
tions rather than provide assistance them-
selves, the final regulations require the
plain language summary to include the
contact information of a source of assis-
tance with FAP applications but allow for
this source to be either the hospital facility
itself or a different organization. More
specifically, the final regulations provide
that the plain language summary must in-
clude the contact information of either the
hospital facility office or department that
can provide assistance with (rather than
just “information about”) the FAP appli-
cation process or, if the hospital facility

“In recognition of the fact that not all hospital facilities will define the communities they serve along strictly geographic lines, the final regulations are amended to refer to “members” of

the hospital facility’s community rather than “residents.”
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does not provide assistance with the FAP
application process, at least one nonprofit
organization or government agency that
the hospital facility has identified as an
available source of such assistance.

One commenter recommended that the
plain language summary of the FAP only
be required to list a department rather than
a physical location because hospital facil-
ity remodeling and redesign could mean
that the precise physical location could be
subject to change, therefore requiring re-
drafting of the plain language summary.
Another commenter asked that the final
regulations clarify that the plain language
summary may identify the location and
phone number of the appropriate office or
department to contact for more informa-
tion about the FAP, without naming a
specific staff person.

The Treasury Department and the IRS
continue to think that the physical location
in the hospital facility where patients can
obtain copies of the FAP and FAP appli-
cation form and information about and/or
assistance with the FAP application pro-
cess is important, basic information to
provide to individuals in the plain language
summary. Therefore, the final regulations
continue to require this information regard-
ing physical location. However, the final
regulations remove a specific reference to
a room number to give hospital facilities
more flexibility to describe the physical
location in the manner that makes the
most sense for the hospital facility. The
final regulations also clarify that the plain
language summary may identify the loca-
tion and phone number of the appropriate
office or department to contact for more
information about the FAP and, if appli-
cable, assistance with the FAP application
process and does not need to name a spe-
cific staff person.

One commenter recommended that, in
addition to the required items of informa-
tion described in the 2012 proposed reg-
ulations, the plain language summary
should provide a basic outline of the FAP
application process and the appropriate
times to apply. This commenter stated that
many patients will rely on the plain lan-
guage summary for information about the

FAP, in lieu of reading the FAP itself, and
that information about when and how to
apply for financial assistance is basic in-
formation a patient needs to have. The
Treasury Department and the IRS agree
that information about how to apply for
financial assistance is important informa-
tion for individuals to have, and the final
regulations therefore require this informa-
tion to be included in the plain language
summary. Any additional burden created
by requiring this information should be
mitigated by the fact that the final regula-
tions do not require the plain language
summary to be included with all billing
statements and other written communica-
tions provided during the notification pe-
riod. As for “when” to apply, while pa-
tients generally have at least 240 days
from the date of the first bill to apply for
financial assistance, the deadline for any
particular patient’s FAP application will
depend on whether and when the hospital
facility sends that patient the notice about
potential extraordinary collection actions
described in section 6.b.iii.C of this pre-
amble that states a deadline. Given the
resulting variability in deadlines, the final
regulations do not require the plain lan-
guage summary to include a description of
the appropriate times to apply.

A few commenters asked that the plain
language summary be required to include
a statement regarding patient responsibil-
ities. The Treasury Department and the
IRS do not intend for the list of elements
required to be included in a plain language
summary of the FAP to limit a hospital
facility’s ability to provide additional in-
formation. Accordingly, a hospital facility
is permitted, but not required, to include
in its plain language summary any ad-
ditional items of information it deems
relevant to the FAP and FAP application
process.

F. Translating the FAP documents

The 2012 proposed regulations pro-
vided that hospital facilities must translate
FAP documents into the primary language
of any LEP populations that constitute
more than 10 percent of the members of
the community served by the hospital fa-
cility. One commenter asked that this re-

quirement be eliminated altogether, at
least with regard to small or rural hospital
facilities, while two other commenters
supported the 10-percent threshold for
translation. Many additional commenters
requested that the translation threshold be
lowered from 10 percent to the lesser of 5
percent or 500 LEP individuals. They
noted that some federal translation thresh-
olds are set as low as 500 LEP individuals
and that a 5-percent threshold would re-
sult in greater consistency with translation
guidance provided by the Department of
Health and Human Services (HHS). See
HHS, “Guidance to Federal Financial As-
sistance Recipients Regarding Title VI
Prohibition Against National Origin Dis-
crimination Affecting Limited English
Proficient Persons,” 68 FR 47,311 (Au-
gust 8, 2003) (“HHS Guidance”). The
HHS Guidance includes a “safe harbor”
that considers it strong evidence that a
hospital receiving federal financial assis-
tance is in compliance with written trans-
lation obligations under Title VI of the
Civil Rights Act of 1964 (42 U.S.C.
20004, et. seq.) if it provides written trans-
lations of vital documents for each eligi-
ble LEP language group that constitutes 5
percent or 1,000, whichever is less, of the
population of persons eligible to be served
or likely to be affected or encountered.®
Both Medicaid and Medicare Part A
constitute “federal financial assistance”
for purposes of Title VI of the Civil
Rights Act, and the Treasury Department
and the IRS expect that virtually every
hospital facility operated by an organiza-
tion described in section 501(c)(3) accepts
Medicaid and/or Medicare Part A. The
Treasury Department and the IRS also
expect that documents that describe the
financial assistance offered by a hospital
facility and that are necessary to apply for
such financial assistance would be consid-
ered “vital” for purposes of the Title VI
obligations. Therefore, the Treasury De-
partment and the IRS expect that many
hospital facilities are already translating
these documents to meet their Title VI
obligations, often in accordance with the
safe harbor in the HHS Guidance. As a
result, the Treasury Department and the

8If there are fewer than 50 persons in a language group that reaches the 5-percent trigger, the recipient of federal financial assistance does not have to translate vital written materials to
satisfy the safe harbor but rather may provide written notice in the primary language of the LEP language group of the right to receive competent oral interpretation of those written materials,

free of cost.
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IRS agree with commenters that it is rea-
sonable and appropriate to make the trans-
lation threshold applicable to the FAP
documents generally consistent with the
5-percent/1000 person threshold under the
HHS Guidance safe harbor, and the final
regulations adopt this change.

The 2012 proposed regulations pro-
vided that a hospital facility could deter-
mine whether a LEP group exceeded the
relevant threshold based on the latest data
available from the U.S. Census Bureau or
other similarly reliable data. One com-
menter requested clarification on whether
to use the U.S. Census Bureau’s decennial
survey or more updated information pro-
vided through the American Community
Survey. The Treasury Department and the
IRS believe that a hospital facility basing
its determination of LEP populations in
whole or in part on data from the U.S.
Census Bureau should be allowed to use
either the latest decennial census data or
the latest American Community Survey
data. In addition, other data sources may
also be reasonable to use to determine
LEP populations for purposes of these
regulations. For example, the HHS Guid-
ance notes that, in determining the LEP
persons eligible to be served or likely to
be affected or encountered, it may be ap-
propriate for hospitals to examine not only
census data but also their prior experi-
ences with LEP patients, data from school
systems and community organizations,
and data from state and local govern-
ments. See HHS Guidance, 68 FR at
47314. The Treasury Department and the
IRS intend that a hospital facility be able
to use these same data sources in deter-
mining the LEP persons in the community
it serves or likely to be affected or en-
countered for purposes of these final reg-
ulations. Therefore, rather than list the
various data sources a hospital facility
may use to determine its LEP populations,
the final regulations provide that a hospi-
tal facility may use any reasonable
method to determine such populations.

Several commenters recommended
that hospital facilities only be required to
translate the plain language summary of
the FAP and the FAP application form,
not the full FAP, stating that the summary
and application form are the documents
most useful to patients and that few, if
any, patients request the full FAP. The
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Treasury Department and the IRS believe
that the benefits of ensuring that LEP pop-
ulations have access to the details pro-
vided in the FAP that are not captured in
a summary or application form outweigh
the additional costs that hospital facilities
may incur in translating the full FAP doc-
ument. Accordingly, the final regulations
do not adopt this comment.

Several commenters recommended
that the final regulations require hospitals
to provide access to oral interpreters or
bilingual staff on request, regardless of
whether the thresholds for written transla-
tions are met. The Treasury Department
and the IRS believe it would be overly
burdensome to require hospital facilities
to provide access to oral interpreters or
bilingual staff for every language possibly
spoken in a community. Accordingly, the
final regulations do not adopt this com-
ment.

b. Emergency medical care policy

To satisfy the requirements of section
501(r)(4)(B), the 2012 proposed regula-
tions provided that a hospital facility must
establish a written policy that requires the
hospital facility to provide, without dis-
crimination, care for emergency medical
conditions (within the meaning of the
Emergency Medical Treatment and Labor
Act (EMTALA), section 1867 of the So-
cial Security Act (42 U.S.C. 1395dd)) to
individuals, regardless of whether they are
FAP-eligible. The 2012 proposed regula-
tions further provided that an emergency
medical care policy will generally satisfy
this standard if it requires the hospital
facility to provide the care for any emer-
gency medical condition that the hospital
facility is required to provide under Sub-
chapter G of Chapter IV of Title 42 of the
Code of Federal Regulations, which is the
subchapter regarding the Centers for
Medicare and Medicaid Services’ (CMS)
standards and certification that includes
the regulations under EMTALA. In addi-
tion, § 1.501(r)-4(c)(2) of the 2012 pro-
posed regulations provided that a hospital
facility’s emergency medical care policy
would not meet the requirements of sec-
tion 501(r)(4)(B) unless it prohibited the
hospital facility from engaging in actions
that discouraged individuals from seeking
emergency medical care, such as by de-
manding that emergency department pa-
tients pay before receiving treatment or by
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permitting debt collection activities in the
emergency department or in other areas of
the hospital facility where such activities
could interfere with the provision, without
discrimination, of emergency medical
care.

Some commenters stated that the reg-
ulations under EMTALA already estab-
lish rules for registration processes and
discussions regarding a patient’s ability to
pay in the emergency department and that
the final regulations should not go beyond
those requirements. A number of com-
menters noted that the broad language re-
garding “debt collection in the emergency
department” could be read to proscribe
ordinary and unobjectionable activities in
the emergency room, such as collecting
co-payments on discharge, checking for
qualification for financial or public assis-
tance, and asking for insurance informa-
tion or co-pays after patients are stabilized
and waiting (sometimes for long periods
of time) for test results or follow-up visits
from their physician.

Section 1.501(r)-4(c)(2) of the 2012
proposed regulations was intended to ap-
ply only to debt collection activities in the
emergency department (or other areas of
the hospital facility) that could interfere
with the provision of emergency care, not
to all payment activities in the emergency
department regardless of their potential to
interfere with care. To make this intent
clear, the final regulations are revised to
prohibit “debt collection activities that in-
terfere with the provision, without dis-
crimination, of emergency medical care,”
regardless of where such activities occur.

In addition, the Treasury Department
and the IRS note that, since the publica-
tion of the 2012 proposed regulations,
CMS has made clear that the regulations
under EMTALA prohibit applicable hos-
pital facilities from engaging in actions
that delay the provision of screening and
treatment for an emergency medical con-
dition to inquire about method of payment
or insurance status, or from using regis-
tration processes that unduly discourage
individuals from remaining for further
evaluation, such as by requesting imme-
diate payment before or while providing
screening or stabilizing treatment for
emergency medical conditions. See CMS
Memorandum S&C-14-06 — Hospitals/
CAHs re: EMTALA Requirements &
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Conflicting Payor Requirements or Col-
lection Practices, at 67 (Dec. 13, 2013).
As a result, a hospital facility that pro-
vides the screening care and stabilizing
treatment for emergency medical condi-
tions, as applicable, that the hospital facil-
ity is required to provide under the regu-
lations under EMTALA, should generally
not be engaging in the activities that
8 1.501(r)-4(c)(2) of the final regulations
requires emergency medical care policies
to prohibit.

Two commenters asked whether the
emergency medical care policy may be in
the same document as the FAP. The final
regulations do not prevent an emergency
medical care policy from being included
within the same document as the FAP or
from being added to an already existing
document related to emergency medical
care (such as a document setting forth
EMTALA compliance).

c. Establishing the FAP and other pol-
icies

Consistent with the 2012 proposed reg-
ulations, the final regulations provide that
a hospital organization will have estab-
lished a FAP, a separate billing and col-
lections policy, or an emergency medical
care policy for a hospital facility only if an
authorized body of the hospital facility
has adopted the policy and the hospital
facility has implemented the policy.

The 2012 proposed regulations pro-
vided that a hospital facility has “imple-
mented” a policy if it has “consistently
carried out” the policy. A number of com-
menters asked for more clarity on when a
policy will be deemed to be “consistently
carried out.” Two of these commenters
would deem a hospital facility to have
consistently carried out a policy only if
the hospital facility attests that a policy
that meets the requirements of section
501(r)(4) has been followed in all cases.

As discussed in section 2.a of this pre-
amble, the final regulations provide that
omissions or errors that are minor and
either inadvertent or due to reasonable
cause will not result in a failure to meet
the requirements of section 501(r)(4) (or
any other requirements under section
501(r)) as long as they are corrected in
accordance with § 1.501(r)-2(b)(1)(ii) of
the final regulations. Therefore, the final
regulations make clear that the Treasury
Department and the IRS do not intend that
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every error in implementing a policy de-
scribed in section 501(r)(4) will result in a
failure to meet the requirements of section
501(r)(4). On the other hand, a policy that
is simply adopted by an authorized body
of a hospital facility but not followed in
any regular fashion has not been “estab-
lished” for purposes of section 501(r)(4).
Whether a policy is “consistently carried
out” is to be determined based on all of
the facts and circumstances. However, if
the authorized body of a hospital facility
adopts a policy and provides reasonable
resources for and exercises due diligence
regarding its implementation, then the
standard should be met.

The 2012 proposed regulations pro-
vided that, while a hospital organization
must separately establish a FAP for each
hospital facility it operates, such policies
“may contain the same operative terms.”
Several commenters asked that hospital
organizations operating multiple facilities
be permitted to adopt one FAP for all of
their facilities. These commenters argued
that many hospital systems have central-
ized patient financial services operations,
including FAPs, and that adopting a single
FAP would avoid both significant admin-
istrative costs as well as patient confusion
about differences in financial responsibil-
ities based on location.

The final regulations clarify that mul-
tiple hospital facilities may have identical
FAPs, billing and collections policies,
and/or emergency medical care policies
established for them (or even share one
joint policy document), provided that the
information in the policy or policies is
accurate for all such facilities and any
joint policy clearly states that it is appli-
cable to each facility. The final regulations
also note, however, that different hospital
facilities may have different AGB per-
centages or use different methods to de-
termine AGB that would need to be re-
flected in each hospital facility’s FAP (or,
in the case of AGB percentages, in a sep-
arate document that can be readily ob-
tained).

5. Limitation on Charges

The final regulations provide that a
hospital organization meets the require-
ments of section 501(r)(5) with respect to
a hospital facility it operates only if the
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hospital facility limits the amounts
charged for any emergency or other med-
ically necessary care it provides to a FAP-
eligible individual to not more than AGB.
The final regulations also require a hospi-
tal facility to limit the amounts charged to
FAP-eligible individuals for all other
medical care covered under the FAP to
less than the gross charges for that care.

a. Amounts generally billed

The 2012 proposed regulations pro-
vided two methods for hospital facilities
to use to determine AGB. The first was a
“look-back” method based on actual past
claims paid to the hospital facility by ei-
ther Medicare fee-for-service alone or
Medicare fee-for-service together with all
private health insurers paying claims to
the hospital facility (including, in each
case, any associated portions of these
claims paid by Medicare beneficiaries or
insured individuals). The second method
was “prospective,” in that it required the
hospital facility to estimate the amount it
would be paid by Medicare and a Medi-
care beneficiary for the emergency or
other medically necessary care at issue if
the FAP-eligible individual were a Medi-
care fee-for-service beneficiary. For pur-
poses of the 2012 proposed regulations,
the term “Medicare fee-for-service” in-
cluded only health insurance available un-
der Medicare Parts A and B and not health
insurance plans administered under Medi-
care Advantage.

Many commenters stated that allowing
hospital facilities only two methods for
calculating AGB was insufficiently flexi-
ble. Some commenters asked that the final
regulations only require hospital facilities
to fully disclose and describe the method
they used to determine AGB on their
Forms 990, without requiring hospital fa-
cilities to determine AGB in any particu-
lar manner. A few commenters noted that
Medicare and insurer reimbursement
models may shift over time and that flex-
ibility will be needed to ensure that the
methods for determining AGB set forth in
the final regulations do not become anti-
quated or hamper evolution in reimburse-
ment models. However, no additional
methods to determine AGB were identi-
fied.

Providing hospital facilities complete
discretion to select methods in determin-
ing AGB would make it very difficult for
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the IRS to enforce the statutory require-
ment that hospital facilities not charge
FAP-eligible individuals more than AGB
and difficult for the public to understand
and recognize whether hospital facilities
are complying with this requirement.
However, the Treasury Department and
the IRS recognize that Medicare and in-
surer reimbursement methodologies may
evolve over time and that additional ways
to determine AGB may be identified in the
future. Therefore, the final regulations al-
low the Treasury Department and the IRS
to provide for additional methods to de-
termine AGB in future published guid-
ance as circumstances warrant.

Many commenters suggested that the
options for determining AGB should be
expanded or amended to permit hospital
facilities to base AGB on the payments of
private, commercial insurers only, without
also taking into account Medicare pay-
ments. Some commenters specifically
asked for the ability to determine AGB
based on “either the best, or an average of
the three best, negotiated commercial
rates,” as suggested in the JCT’s Techni-
cal Explanation. See Technical Explana-
tion at 82. These commenters reasoned
that individuals with commercial insur-
ance are more representative of FAP-
eligible populations than Medicare bene-
ficiaries (as the latter generally include the
elderly). A few commenters also sug-
gested that Medicare rates are an inappro-
priate proxy for AGB because they are not
the result of negotiations between parties
and, according to these commenters, do
not always cover the costs of providing
care to Medicare beneficiaries. On the
other hand, other commenters recom-
mended that AGB be based on Medicare
alone, arguing that this would increase
transparency because amounts reimbursed
by Medicare are publicly verifiable.

Because Medicare reimbursements
constitute a large proportion of most hos-
pital facilities’ total insurance reimburse-
ments, the Treasury Department and the
IRS continue to believe a method of de-
termining AGB that excludes Medicare
and is based only on the claims or rates of
private health insurers would be inconsis-
tent with the statutory phrase “amounts
generally billed to individuals who have
insurance.” On the other hand, the Trea-
sury Department and the IRS find no sup-
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port in either the statutory language of
section 501(r)(5) or the Technical Expla-
nation for requiring (rather than just al-
lowing) AGB to be based on Medicare
alone. Thus, the final regulations continue
to allow hospital facilities using the look-
back method to base AGB on the claims
of Medicare fee-for-service plus all pri-
vate health insurers, as well as on Medi-
care alone.

A few commenters noted that Medic-
aid is the largest governmental payer for
children’s hospitals and recommended
that hospital facilities be able to use Med-
icaid rates in calculating AGB. The final
regulations adopt this recommendation
and allow hospital facilities to base AGB
on Medicaid rates, either alone or in com-
bination with Medicare (or, under the
look-back method, together with Medi-
care and all private health insurers), at the
hospital facility’s option.

With respect to Medicaid, one com-
menter noted that, in many states, private
managed care organizations operate Med-
icaid managed care plans and that the final
regulations should expressly state whether
Medicaid managed care claims and rates
are to be included when determining
AGB. In response to this comment, the
final regulations provide that the term
“Medicaid,” as used in the final regula-
tions, includes medical assistance pro-
vided through a contract between the state
and a Medicaid managed care organiza-
tion or a prepaid inpatient health plan and
that such assistance is not considered re-
imbursements from or claims allowed by
a private health insurer. By contrast, the
final regulations, like the 2012 proposed
regulations, provide that a hospital facility
must treat health insurance plans admin-
istered by private health insurers under
Medicare Advantage as the plans of pri-
vate health insurers.

Many commenters asked how the limi-
tation on charges to AGB applies to insured
individuals who are eligible for financial
assistance. Most of these commenters rec-
ommended that the AGB limitation apply
only to uninsured individuals, asserting
that section 501(r)(5) was enacted to pro-
vide uninsured individuals in need of as-
sistance with the benefit of rates negoti-
ated by insurance companies and that
requiring the use of AGB for insured pa-
tients could inadvertently reduce the
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availability of financial assistance for in-
sured patients. One commenter suggested
that, for insured patients who receive a
partial financial assistance discount, AGB
should be equal to the amounts generally
billed for the care minus payments made
by the third-party insurer. Another com-
menter suggested that the AGB limitation
should only apply to the patient liability
and not include payments made by third
parties, such as health insurers.

The Treasury Department and the IRS
note that section 501(r)(5) does not distin-
guish between insured and uninsured
FAP-eligible individuals. Accordingly,
the final regulations continue to apply the
AGB limitation of section 501(r)(5) to all
individuals eligible for assistance under
the hospital facility’s FAP, without spe-
cific reference to the individual’s insur-
ance status. In response to the comments,
however, the final regulations clarify that,
for purposes of the section 501(r)(5) lim-
itation on charges, a FAP-eligible individ-
ual is considered to be “charged” only the
amount he or she is personally responsible
for paying, after all deductions and dis-
counts (including discounts available un-
der the FAP) have been applied and less
any amounts reimbursed by insurers.
Thus, in the case of a FAP-eligible indi-
vidual who has health insurance coverage,
a hospital facility will not fail to meet the
section 501(r)(5) requirements because
the total amount required to be paid by the
FAP-eligible individual and his or her
health insurer together exceeds AGB, as
long as the FAP-eligible individual is not
personally responsible for paying (for ex-
ample, in the form of co-payments, co-
insurance, and deductibles) more than
AGB for the care after all reimbursements
by the insurer have been made. The final
regulations also add several examples
demonstrating how the limitation on
charges works when applied to insured
FAP-eligible individuals.

A few commenters asked that the final
regulations clarify that AGB represents
the maximum amount hospital facilities
can charge to FAP-eligible individuals
and that hospital facilities may charge
FAP-eligible individuals less than AGB
(that is, provide a more generous discount
under a FAP). The Treasury Department
and the IRS have added an example to the
final regulations to confirm this point.
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The 2012 proposed regulations pro-
vided that, after choosing a particular
method to determine AGB, a hospital fa-
cility must continue using that method
indefinitely. The preamble to the 2012
proposed regulations requested comments
on whether a hospital facility should be
allowed to change its method of determin-
ing AGB under certain circumstances or
following a certain period of time and, if
so, under what circumstances or how fre-
quently. Commenters uniformly noted
that there could be many practical reasons
that a hospital facility might want to
change its method for determining AGB,
such as changes in technologies or pro-
cesses that make a previously-selected
method less administrable.

In response to these comments, the fi-
nal regulations provide that a hospital fa-
cility may change the method it uses to
determine AGB at any time. However,
because the final regulations under section
501(r)(4) require a hospital facility’s FAP
to describe the method used to determine
AGB, a hospital facility must update its
FAP to describe a new method before
implementing it.

A number of commenters noted that
the 2012 proposed regulations do not de-
fine the term “medically necessary care.”
Some commenters asked that the final reg-
ulations provide that hospital facilities
have the discretion to determine how non-
emergency and elective services are con-
sidered under their FAPs. Other comment-
ers recommended that the final regulations
define the term “medically necessary
care.” Suggested definitions included the
Medicaid definition used in the hospital
facility’s state or other definitions pro-
vided by state law, a definition that refers
to the generally accepted medical practice
in the community, or a definition based on
the determination made by the examining
physician or medical team.

The final regulations allow hospital fa-
cilities to define the term “medically nec-
essary care” for purposes of their FAPs
and the AGB limitation in recognition of
the fact that health care providers and
health insurers may have reasonable dif-
ferences in opinion on whether some
health care services are medically neces-
sary in particular circumstances. In defin-
ing medically necessary care for purposes
of their FAPs and the AGB limitation, the
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final regulations clarify that hospital facil-
ities may (but are not required to) use the
Medicaid definition used in the hospital
facility’s state, other definitions provided
by state law, or a definition that refers to
the generally accepted standards of med-
icine in the community or an examining
physician’s determination.

i. Look-Back Method

Under the look-back method for deter-
mining AGB, a hospital facility deter-
mines AGB for any emergency or other
medically necessary care provided to a
FAP-eligible individual by multiplying
the hospital facility’s gross charges for
that care by one or more percentages of
gross charges, called “AGB percentages.”
Hospital facilities must calculate their
AGB percentages no less frequently than
annually by dividing the sum of certain
claims for emergency and other medically
necessary care by the sum of the associ-
ated gross charges for those claims. A
hospital facility may use the look-back
method to calculate one average AGB
percentage for all emergency and other
medically necessary care provided by the
hospital facility, or multiple AGB percent-
ages for separate categories of care (such
as inpatient and outpatient care or care
provided by different departments) or for
separate items or services. However, a
hospital facility calculating multiple AGB
percentages must calculate AGB percent-
ages for all emergency and other medi-
cally necessary care it provides.

The 2012 proposed regulations pro-
vided that the AGB percentages must be
based on all claims that have been “paid in
full” to the hospital facility for emergency
and other medically necessary care by
Medicare fee-for-service alone, or by
Medicare fee-for-service together with all
private health insurers, during a prior 12-
month period. A few commenters asked
whether the phrase “claims . . . paid in
full” as used in the 2012 proposed regu-
lations was intended to include claims that
a hospital facility had partially written off
as bad debt and/or treated as paid in full
after taking into account a discount it had
granted. If so, commenters asked whether
the hospital facility should only include
the reduced amount actually paid when
calculating the AGB percentage(s). One
commenter also asked whether the
amount a hospital facility has accepted
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for the claim in a sale to a third-party
debt collector should be treated as “paid
in full.” Two commenters suggested
that, instead of being based on claims
“paid in full,” the AGB percentages
should be based on “contracted rates” or
the amounts that are allowed by health
insurers.

To eliminate the uncertainty created by
the phrase “paid in full,” the final regula-
tions provide that, when calculating its
AGB percentage(s) under the look-back
method, a hospital facility should include
in the numerator the full amount of all of
the hospital facility’s claims for emer-
gency and other medically necessary care
that have been “allowed” (rather than
“paid™) by health insurers during the prior
12-month period. For these purposes, the
full amount allowed by a health insurer
should include both the amount to be re-
imbursed by the insurer and the amount (if
any) the individual is personally responsi-
ble for paying (in the form of co-
payments, co-insurance, and deductibles),
regardless of whether and when the indi-
vidual actually pays all or any of his or her
portion and disregarding any discounts
applied to the individual’s portion (under
the FAP or otherwise).

Several commenters interpreted the
2012 proposed regulations to mean that
hospital facilities had to include the
claims for all emergency and other medi-
cally necessary care provided during the
prior 12-month period when calculating
AGB percentages. These commenters
pointed out that many of the claims for
care provided toward the end of a 12-
month period will not be adjudicated by
an insurer until some amount of time after
the end of that 12-month period. Under
both the 2012 proposed regulations and
these final regulations, the inclusion of a
claim in a hospital facility’s calculation of
its AGB percentage(s) is not based on
whether the care associated with the claim
was provided during the prior 12-month
period. Rather, it is based on whether the
claim is “allowed” (formerly, “paid in
full”) during the prior 12-month period.
The final regulations clarify this point.
The final regulations also state that, if the
amount a health insurer will allow for a
claim has not been finally determined as
of the last day of the 12-month period
used to calculate the AGB percentage(s), a
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hospital facility should exclude the
amount of the claim from that calculation
and include it in the subsequent 12-month
period during which the amount allowed
is finally determined.

A few commenters asked that hospital
facilities be permitted to calculate AGB
percentages under the look-back method
based on claims for all medical care al-
lowed in the prior 12-month period, rather
than just the claims for emergency and
medically necessary care. These com-
menters stated that it would be adminis-
tratively burdensome to have to sift out
only the claims for emergency and medi-
cally necessary care. Accordingly, the fi-
nal regulations provide that a hospital fa-
cility may include in the calculation of its
AGB percentage(s) claims for all medical
care allowed during the prior 12-month
period rather than just the claims allowed
for emergency and other medically neces-
sary care. The Treasury Department and
the IRS note that the calculation of a hos-
pital facility’s AGB percentage(s) in-
cludes only claims allowed by insurers
and that insurers generally allow claims
only for care that is medically necessary.
Thus, the Treasury Department and the
IRS do not expect that there will be a
significant difference between AGB per-
centages based on all claims allowed by
insurers and AGB percentages based on
all claims allowed by insurers for emer-
gency and other medically necessary care.

A few commenters noted that the
health care delivery system is migrating
from a fee-for-service model to other
methods of payment, used by both public
and private payers, that include “value-
based,” accountable care, and shared sav-
ings payments. These commenters stated
that the 2012 proposed regulations failed
to account for these other methods of pay-
ment because the method of calculating
AGB percentages appeared to be based on
claims for individual episodes of care,
while value-based, accountable care,
shared savings, and similar payments are
not necessarily tied to individual episodes
of care.

As a general matter, the Treasury De-
partment and the IRS interpret the statu-
tory phrase “amounts generally billed to
individuals who have insurance covering
such care” as referring to amounts billed
or reimbursed for care received by those

Bulletin No. 2015-5

insured individuals. It is not clear, and
commenters did not address, how lump
sum payments from an insurer with no
direct connection to any specific individ-
ual’s care would appropriately be in-
cluded in a determination of AGB. As a
result, the final regulations do not amend
the look-back method or the prospective
method to specifically account for any
such separate payment streams. However,
if a hospital facility can reasonably allo-
cate a capitated (or other lump sum) pay-
ment made by an insurer to care received
by particular patients during a twelve-
month period and has also tracked the
gross charges for that care, it may be able
to reasonably incorporate such payments
into its calculation of one or more AGB
percentages under the look-back method
described in the final regulations. In addi-
tion, the Treasury Department and the IRS
will continue to consider whether hospital
facilities need alternative methods of de-
termining AGB that directly accommo-
date capitated payments or value-based,
accountable care, shared savings, and sim-
ilar payments, and, if so, such alternative
methods may be provided in future regu-
lations, revenue rulings, or other pub-
lished guidance.

The look-back method described in the
2012 proposed regulations only included
claims paid by Medicare fee-for-service
and/or private health insurers as primary
payers. One commenter indicated that
payments made by secondary payers
should also be included in a hospital fa-
cility’s calculation of its AGB percent-
age(s) because considering only primary
payers and patient co-insurance, co-
payments, and deductibles artificially de-
presses the AGB percentages. The Trea-
sury Department and the IRS intend for
hospital facilities to be able to include in
the calculation of their AGB percentages
the total amount of claims for care al-
lowed by primary insurers (including both
the amounts paid by primary insurers and
the amounts insured individuals are per-
sonally responsible for paying in the form
of co-payments, co-insurance, and deduct-
ibles), regardless of whether secondary in-
surers end up paying some or all of the
insured individual’s portion. In addition,
if an individual’s primary insurer does not
cover a certain procedure but his or her
secondary insurer does, including the
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amount allowed by the secondary insurer
in the calculation of the hospital facility’s
AGB percentage(s) will not result in any
duplication because only one amount was
allowed by an insurer. Moreover, if the
secondary insurer is of the type that is
otherwise being included in the hospital
facility’s calculation of the AGB percent-
age (that is, Medicare, Medicaid, and/or a
private health insurer), the amounts al-
lowed by the secondary insurer should be
included in the calculation to ensure that
the resulting AGB percentage(s) is fully
representative of the amounts allowed by
the applicable type of insurer(s). Thus, to
eliminate any confusion, the final regula-
tions remove the references to “primary
payers” contained in the 2012 proposed
regulations.

Numerous commenters asked that hos-
pital organizations be permitted to calcu-
late AGB percentages on a system-wide
basis, stating that many hospital systems
have centralized patient financial services
operations and that permitting a system-
wide calculation would avoid both signif-
icant administrative costs and patient con-
fusion about differences in financial
responsibilities based on location. Be-
cause different hospital facilities within a
system can serve distinct geographic ar-
eas, offer significantly different services,
and have different negotiated rates with
insurers, allowing hospital systems to cal-
culate AGB percentages across the entire
system could result in AGB percentages
that would not accurately reflect the
amounts generally billed to individuals
with insurance by the separate hospital
facilities within the system. Specifically, a
system-wide AGB percentage would be
an average across hospital facilities, some
of which may have lower negotiated re-
imbursement rates with insurers or more
Medicare patients than others. Use of a
system-wide AGB percentage could result
in higher charges for the FAP-eligible pa-
tients of those hospital facilities in the
system with lower negotiated reimburse-
ment rates or more Medicare patients than
would be the case if the AGB were calcu-
lated on a facility-by-facility basis. Accord-
ingly, the final regulations do not permit
such system-wide calculations. However,
because hospital facilities that have satisfied
CMS criteria to bill and be covered under
one Medicare provider number may find it
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administratively difficult to separate
claims by hospital facility, the final regu-
lations allow hospital facilities that are
covered under the same Medicare pro-
vider agreement (as identified by the same
CMS Certification Number) to calculate
one AGB percentage (or multiple AGB
percentages for separate categories of care
or separate items or services) based on the
claims and gross charges for all such
hospital facilities and implement the
AGB percentage(s) across all such hos-
pital facilities.

One commenter asked that the final
regulations clarify that a hospital organi-
zation operating more than one hospital
facility may select the look-back method
for some of its facilities and the prospec-
tive method for others. The 2012 proposed
regulations were not intended to prevent
different hospital facilities operated by the
same hospital organization from using dif-
ferent methods to determine AGB at dif-
ferent hospital facilities, and these final
regulations expressly state that this is per-
missible.

The 2012 proposed regulations pro-
vided that a hospital facility must begin
applying its AGB percentage(s) by the
45th day after the end of the 12-month
period the hospital facility used in calcu-
lating the AGB percentage(s) and re-
quested comments regarding whether a
hospital facility needs more than 45 days.
Numerous commenters stated that hospi-
tal facilities need a period longer than 45
days both to complete the calculation and
to make the updates to their policies, pro-
cesses, systems, and communications nec-
essary to implement the changes and rec-
ommended periods ranging from 60 to
120 days. In response to these comments,
the final regulations allow a hospital facil-
ity to take up to 120 days after the end of
the 12-month period used in calculating
the AGB percentage(s) to begin applying
its new AGB percentage(s). The Treasury
Department and the IRS note that, because
the final regulations under section
501(r)(4) require a hospital facility’s FAP
to state the hospital facility’s AGB per-
centage(s) or explain how members of the
public may readily obtain such percent-
age(s), a hospital facility must update its
FAP (or other readily obtainable material)
to reflect new AGB percentage(s).
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The 2012 proposed regulations re-
quested comments regarding whether a
hospital facility using the look-back
method should have the option to base its
AGB-percentage calculation on a repre-
sentative sample of claims (rather than all
claims) that were paid in full over a prior
12-month period and, if so, how hospital
facilities would ensure that such samples
are representative and reliable. A few
commenters suggested that the final regu-
lations should permit the use of samples,
but they did not provide much additional
explanation of why samples were neces-
sary or how samples could be determined
in a representative and reliable way. Other
commenters argued that samples would be
inaccurate and that permitting the use of
sampling would give hospital facilities an
excessive ability to manipulate their com-
putations and exacerbate problems with
transparency or protections for consum-
ers. Because legitimate concerns were
raised by commenters with respect to
sampling and no comments explained
why the use of samples was necessary or
how hospital facilities could ensure that
such samples would be representative and
reliable, the final regulations do not allow
hospital facilities using the look-back
method to base their calculation of AGB
percentage(s) on a sample of claims. The
Treasury Department and the IRS note,
however, that, to the degree using all
claims in calculating AGB percentages
takes longer than using a representative
sample, hospital facilities have 120, not
45, days after the end of the applicable
12-month period to calculate and imple-
ment AGB percentages under the final
regulations.

The 2012 proposed regulations also re-
quested comments regarding whether hos-
pital facilities might significantly increase
their gross charges after calculating one or
more AGB percentages and whether such
an increase could mean that determining
AGB by multiplying current gross charges
by an AGB percentage would result in
charges that exceed the amounts that are
in fact generally billed to those with in-
surance at the time of the charges. A num-
ber of commenters stated that such safe-
guards are unnecessary, since most
hospitals do not update their gross charges
more than once a year, increases are gen-
erally based on an annual market analysis,
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and AGB calculations would not drive
hospitals to change their gross charges.
After considering the comments received
on this issue, the final regulations do not
modify the proposed rule in this regard.

ii. Prospective Method

Under the prospective method de-
scribed in the 2012 proposed regulations,
a hospital facility could determine AGB
for any emergency or other medically nec-
essary care that the hospital facility pro-
vided to a FAP-eligible individual by us-
ing the same billing and coding process
the hospital facility would use if the indi-
vidual were a Medicare fee-for-service
beneficiary and setting AGB for that care
at the amount that Medicare and the Medi-
care beneficiary together would be ex-
pected to pay for the care. The Treasury
Department and the IRS requested com-
ments regarding whether a hospital facil-
ity should also have the option of deter-
mining AGB based on the private health
insurer with the lowest rate or the three
private health insurers with the three low-
est rates. Some commenters who re-
sponded to this request for comments said
hospital facilities should have this option
under both the prospective and the look-
back methods, while other commenters
recommended that AGB be based on
Medicare alone. For reasons discussed
previously in this section 5.a of the pre-
amble (including the fact that Medicare
reimbursements constitute a large propor-
tion of most hospital facilities’ total insur-
ance reimbursements), the Treasury De-
partment and the IRS believe that
excluding Medicare and basing AGB only
on the private health insurer with the low-
est rate or the three private health insurers
with the three lowest rates would not ac-
curately capture the amounts generally
billed by hospital facilities to individuals
with insurance in many cases. Thus, the
final regulations do not permit hospital
facilities to determine AGB using the pro-
spective method based on the private
health insurers with the lowest rate or the
three private health insurers with three
lowest rates.

Consistent with changes made to the
look-back method, the final regulations
allow hospital facilities to determine AGB
under the prospective method based on
Medicaid, either alone or in combination
with Medicare fee-for service. More spe-
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cifically, the final regulations provide that
a hospital facility using the prospective
method may base AGB on either Medi-
care fee-for-service or Medicaid or both,
provided that, if it uses both, its FAP
describes the circumstances under which
it will use Medicare fee-for-service or
Medicaid in determining AGB.

b. Gross charges

The 2012 proposed regulations pro-
vided that a hospital facility must charge a
FAP-eligible individual less than the gross
charges for any medical care provided to
that individual. Several commenters ar-
gued that, unlike the AGB requirement in
section 501(r)(5)(A), the language regard-
ing the prohibition on the use of gross
charges in section 501(r)(5)(B) does not
refer to FAP-eligible individuals, in par-
ticular. As a result, these commenters rec-
ommended that the final regulations pro-
hibit the use of gross charges for all
individuals, not just FAP-eligible individ-
uals.

The Treasury Department and the
IRS believe it is reasonable to interpret
section 501(r)(5)(B)’s prohibition on
gross charges in the context of section
501(r)(5) as a whole, which is intended
to limit the amounts charged to FAP-
eligible individuals. The JCT clarified this
intent in the Technical Explanation, re-
marking that “[a] hospital facility may not
use gross charges . . . when billing indi-
viduals who qualify for financial assis-
tance.” See Technical Explanation, at 82.
Thus, the final regulations continue to ap-
ply the prohibition on gross charges only
to FAP-eligible individuals.

The 2012 proposed regulations applied
the AGB limitation only to charges to
FAP-eligible individuals for emergency or
other medically necessary care, while the
prohibition on charging FAP-eligible in-
dividuals gross charges would also apply
to “all other medical care.” A few com-
menters interpreted this language to mean
that the prohibition on gross charges ap-
plies even to elective procedures not cov-
ered under the FAP. In response, the final
regulations clarify that this limitation ap-
plies only to charges for care covered un-
der a hospital facility’s FAP, which may,
but need not, cover care that is neither
emergency nor medically necessary care.

c. Safe harbor for certain charges in
excess of AGB
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The 2012 proposed regulations in-
cluded a safe harbor under which a hos-
pital facility would not violate section
501(r)(5) if it charged more than AGB for
emergency or other medically necessary
care, or charged gross charges for any
medical care, to a FAP-eligible individual
who had not submitted a complete FAP
application as of the time of the charge,
provided that the hospital facility made
and continued to make reasonable efforts
to determine whether the individual was
FAP-eligible (within the meaning of and
during the periods required by the regula-
tions under section 501(r)(6)).

Because the steps to notify individuals
about the FAP that remain in the regula-
tions under section 501(r)(6) (as opposed
to those that have been moved to the reg-
ulations under section 501(r)(4)) are fo-
cused on the individuals against whom a
hospital facility actually intends to initiate
extraordinary collection actions, the
8 1.501(r)-5(d) safe harbor in the final
regulations does not retain the require-
ment in the 2012 proposed regulations
that the hospital facility make reasonable
efforts to determine whether the individ-
ual is FAP-eligible within the meaning of
the section 501(r)(6) regulations. Instead,
the safe harbor focuses on remedying the
overcharging by requiring that, if an indi-
vidual submits a complete FAP applica-
tion and is determined to be FAP-eligible
for care, the hospital facility must refund
any amount the individual has paid for the
care that exceeds the amount he or she is
determined to be personally responsible
for paying as a FAP-eligible individual.
For reasons discussed in section 6.b.v.B of
this preamble, the § 1.501(r)-5(d) safe
harbor in the final regulations also con-
tains an exception to this general require-
ment to refund under which a hospital
facility is not required to refund excess
payments of less than $5.

One commenter suggested that the
8 1.501(r)-5(d) safe harbor should only
require a hospital facility to refund
amounts paid by a FAP-eligible individual
in excess of AGB. As part of properly
implementing their FAPs, hospital facili-
ties should charge FAP-eligible individu-
als only the amounts they are determined
to owe as FAP-eligible individuals. Thus,
a hospital facility should not be permitted
to charge FAP-eligible individuals more
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than AGB and be able to avail itself of the
8 1.501(r)-5(d) safe harbor unless it is
willing to refund any amounts paid by a
FAP-eligible individual that exceed the
amount he or she is determined to owe as
a FAP-eligible individual.

T