HIGHLIGHTS
OF THIS ISSUE

These synopses are intended only as aids to the reader in
identifying the subject matter covered. They may not be relied
upon as authoritative interpretations.

INCOME TAX

Rev. Rul. 97-1, page 10.

Federal rates; adjusted federal rates; adjusted fed-
eral long-term rate, and the long-term exempt rate.
For purposes of sections 1274, 1288, 382, and other
sections of the Code, tables set forth the rates for
January 1997.

Rev. Rul. 97-2, page 8.

Insurance companies; interest rate tables. Prevailing
state assumed interest rates are provided for the
determination of reserves under section 807 of the
Code for contracts issued in 1996 and 1997. Rev. Rul.
92-19 supplemented in part.

Rev. Rul. 97-3, page 5.

SBA guaranteed payment rights; participating securi-
ties. The Small Business Administration (SBA) is the
primary obligor of the guaranteed payment rights that
are created under its participating security program and
investors in those rights are treated as owning SBA
debt.

T.D. 8697, page 11.

Final regulations under section 7701 of the Code
classify certain business organizations under an elective
regime.

Notice 97-1, page 22.

Revenue rulings and revenue procedures under T.D.
8697 obsoleted. Revenue rulings and revenue proce-
dures that use the prior classification regulations to
differentiate between partnerships and associations are
obsolete to the extent that they rely on those prior
regulations.

Notice 97-4, page 24.

S corporation subsidiaries. This notice requests com-
ments concerning issues raised by section 1308 of the
Small Business Job Protection Act of 1996 which
permits an S corporation (1) to own 80 percent or more

Finding Lists begin on page 63.

Bulletin No. 1997-2
January 13, 1997

of the stock of a C corporation, and (2) to elect to own a
qualified subchapter S subsidiary (QSSS). This notice
also provides temporary guidance on the manner in
which a QSSS election must be made and the effective
date of the election.

Notice 97-5, page 25.

Electing small business corporations and banks. This
notice provides guidance on the effect of the qualified
subchapter S subsidiary (QSSS) election under section
1361(b)(3) on banks affiliated with nonbanks; the appli-
cation of the S corporation passive investment income
rule of section 1362(d)(3); the application of the interest
expense disallowance rules of section 265; and an
automatic change in method of accounting for bad debts.

EMPLOYEE PLANS

Rev. Proc. 97-9, page 55.

Cash or deferred arrangements; amendments;
SIMPLEs. This procedure describes how an employer
that maintains a qualified cash or deferred arrangement
may make the necessary amendment for its qualified
cash or deferred arrangement to meet the provision for
a savings incentive match plan pursuant to section
1422 of the Small Business Job Protection Act of 1996.

Announcement 97-2, page 62.

Schedule Q; determination letter requests; section
401(a)(26). The instructions for completing Schedule Q
for plan years beginning after December 31, 1996, are
being changed.

Notice 97-2, page 22.

Cash or deferred arrangements; nondiscrimination.
With respect to cash or deferred arrangements, the notice
gives transitional relief for certain nondiscrimination tests
for the 1997 plan year and describes methods for the
determination and distribution of excess contributions.

(Continued on page 4)



HIGHLIGHTS
OF THIS ISSUE—Continued

EMPLOYEE PLANS—Continued

Notice 97-6, page 26.

Questions and answers; SIMPLE IRAs. A notice, in
question and answer format, pertaining to simple IRAs
described in section 408(p) of the Code as added by the
Small Business Job Protection Act of 1996, is set forth.

Notice 97-10, page 41.

Spousal consent; qualified joint and survivor annu-
ities, etc.; sample language. The Service has devel-
oped sample language for inclusion in a form providing
spousal consent to a participant’s election to waive a
gualified joint and survivor annuity or a qualified preretire-
ment survivor annuity, in accordance with section 1457 of
the Small Business Job Protection Act of 1996.

Notice 97-11, page 49.

Qualified domestic relations orders; sample lan-
guage. The Service has developed sample language for
qualified domestic relations orders within the meaning of
section 414(p) of the Code in accordance with section
1457 of the Small Business Job Protection Act of 1996.

ADMINISTRATIVE

Rev. Proc. 97-10, page 59.

Change in computing depreciation for retail motor
fuels outlets. This procedure is provided for making the
election under section 1120 of the Small Business Job

Protection Act of 1996 to treat retail motor fuels outlets
placed in service before August 20, 1996, as 15-year
property under section 168 of the Code. Rev. Proc.
92-20 modified.

Notice 97-9, page 35.

Adoption assistance. This notice provides general guid-
ance concerning the tax credit under section 23 for
“qualified adoption expenses” paid or incurred by an
individual and the exclusion from gross income under
section 137 for amounts paid or expenses incurred by
an employer for “qualified adoption expenses” under an
adoption assistance program.

Announcement 97-1, page 62.

Extension of test of mediation procedure for appeals.
This announcement extends the test of the mediation
procedure set forth in Announcement 95-86, 1995-44
I.R.B. 27, for an additional one-year period beginning on
January 13, 1997. The procedure will allow taxpayers,
whose cases are not docketed in any court and already
in the Appeals administrative process, to request media-
tion as a dispute resolution technique.

Announcement 97-3, page 62.

A list is provided of organizations that no longer qualify
as organizations to which contributions are deductible
under section 170 of the Code.



Mission of the Service

The purpose of the Internal Revenue Service is to
collect the proper amount of tax revenue at the least
cost; serve the public by continually improving the

Statement of Principles
of Internal Revenue
Tax Administration

The function of the Internal Revenue Service is to
administer the Internal Revenue Code. Tax policy
for raising revenue is determined by Congress.

With this in mind, it is the duty of the Service to
carry out that policy by correctly applying the laws
enacted by Congress; to determine the reasonable
meaning of various Code provisions in light of the
Congressional purpose in enacting them; and to
perform this work in a fair and impartial manner,
with neither a government nor a taxpayer point of view.

At the heart of administration is interpretation of the
Code. It is the responsibility of each person in the
Service, charged with the duty of interpreting the
law, to try to find the true meaning of the statutory
provision and not to adopt a strained construction in
the belief that he or she is “protecting the revenue.”
The revenue is properly protected only when we as-
certain and apply the true meaning of the statute.

quality of our products and services; and perform in a
manner warranting the highest degree of public
confidence in our integrity, efficiency and fairness.

The Service also has the responsibility of applying
and administering the law in a reasonable,
practical manner. Issues should only be raised by
examining officers when they have merit, never
arbitrarily or for trading purposes. At the same
time, the examining officer should never hesitate
to raise a meritorious issue. It is also important
that care be exercised not to raise an issue or to
ask a court to adopt a position inconsistent with
an established Service position.

Administration should be both reasonable and
vigorous. It should be conducted with as little
delay as possible and with great courtesy and
considerateness. It should never try to overreach,
and should be reasonable within the bounds of law
and sound administration. It should, however, be
vigorous in requiring compliance with law and it
should be relentless in its attack on unreal tax
devices and fraud.



Introduction

The Internal Revenue Bulletin is the authoritative instru-
ment of the Commissioner of Internal Revenue for
announcing official rulings and procedures of the Inter-
nal Revenue Service and for publishing Treasury Deci-
sions, Executive Orders, Tax Conventions, legislation,
court decisions, and other items of general interest. It is
published weekly and may be obtained from the Superin-
tendent of Documents on a subscription basis. Bulletin
contents of a permanent nature are consolidated semi-
annually into Cumulative Bulletins, which are sold on a
single-copy basis.

It is the policy of the Service to publish in the Bulletin all
substantive rulings necessary to promote a uniform
application of the tax laws, including all rulings that
supersede, revoke, modify, or amend any of those
previously published in the Bulletin. All published rulings
apply retroactively unless otherwise indicated. Proce-
dures relating solely to matters of internal management
are not published; however, statements of internal
practices and procedures that affect the rights and
duties of taxpayers are published.

Revenue rulings represent the conclusions of the Ser-
vice on the application of the law to the pivotal facts
stated in the revenue ruling. In those based on positions
taken in rulings to taxpayers or technical advice to
Service field offices, identifying details and information
of a confidential nature are deleted to prevent unwar-
ranted invasions of privacy and to comply with statutory
requirements.

Rulings and procedures reported in the Bulletin do not
have the force and effect of Treasury Department
Regulations, but they may be used as precedents.
Unpublished rulings will not be relied on, used, or cited
as precedents by Service personnel in the disposition of
other cases. In applying published rulings and proce-
dures, the effect of subsequent legislation, regulations,

court decisions, rulings, and procedures must be consid-
ered, and Service personnel and others concerned are
cautioned against reaching the same conclusions in
other cases unless the facts and circumstances are
substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on
provisions of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows:
Subpart A, Tax Conventions, and Subpart B, Legislation
and Related Committee Reports.

Part Ill.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and
Subparts. Also included in this part are Bank Secrecy
Act Administrative Rulings. Bank Secrecy Act Administra-
tive Rulings are issued by the Department of the
Treasury’s Office of the Assistant Secretary (Enforce-
ment).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemak-
ing and the disbarment and suspension list included in
this part, none of these announcements are consoli-
dated in the Cumulative Bulletins.

The first Bulletin for each month includes an index for
the matters published during the preceding month.
These monthly indexes are cumulated on a quarterly and
semiannual basis, and are published in the first Bulletin
of the succeeding quarterly and semi-annual period,
respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents U.S. Government Printing Office, Washington, D.C. 20402.



Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 42.—Low-Income Housing ments) and priority distributions thatin quarterly installments rather than an-
Credit equal a fixed percentage of thenually. 15 U.S.C. § 683(g) (1994).
The adjusted applicable federal short-term, migunreturned capi'gal (Prioritized Pay-Thus, if a SBIC’s profi_ts are so low that
term, and long-term rates are set forth for thdN€NtS). Redemption Payments have tthe SBIC has no obligation to make a
month of January 1997. See Rev. Rul. 97-1, pagbe made by the final due date, which irPrioritized Payment, the SBA neverthe-
10. most cases, is approximately 10 yearkess has to pay, in quarterly installments,
from the day the participating security isthe amount that would be owed if the
issued. Before the final due date, &BIC’s profits were unlimited. Making a
SBIC may make Redemption Paymentpayment in this case does not entitle the
at its discretion, or may be required toSBA to seek immediate restitution from
make Redemption Payments for reasorthe SBIC. Instead, the SBA has to
If a taxpayer elects to treat a retail motor fuelssuch as its insolvency. Prioritized Pay+ecover the payment from whatever fu-
%f'e;gacfod g:tSefrg'rcigrifol;gnA“%‘ftrggé tliggﬂo"’;?nents are scheduled to be made at leastre Prioritized Payments the SBIC may

regﬁlar tgx ppu?lposes, hopw ig thep depreciatiorﬂannua”y' but are due _Or_]ly to th? extengenerate. .
computed for alternative minimum taxable incomethat the SBIC has sufficient profits. Any The Payment Guarantee also obligates
purposes? See Rev. Proc. 97-10, page 59. scheduled amount that goes unpaid athe SBA to pay any shortfall in a pool's
cumulates. Every participating securityRedemption Payments. The SBA, there-
) i also entitles the SBA to receive a porfore, has to make up any Redemption
Section 61.—Gross Income Defined  {jon of the SBIC's remaining profits Payment that a SBIC fails to pay on the
26 C.FR. 1.61-1: Gross Income. (Also §§ 851(Profit Participation Payments) andfinal due date or cannot pay when
856, 895, 7701; 1.851-2, 1.856-2, 1.895-lgives the SBA the right to bar anyforced to redeem a participating security
301.7701-13A.) changes affecting its interests. (for instance, in the case of insolvency
SBA guaranteed payment rights; par- Once every quarter, the SBA acquire®r commencement of receivership pro-
ticipating securities. The Small Busi- NeW participating securities and asceedings). Under these circumstances,
ness Administration (SBA) is the pri-S€mbles them into a pool to bethe right to receive the Redemption
mary obligor of the guaranteed paymengecuritized. Every security in a newlyPayment from the SBIC is released by
rights that are created under its particiformed pool has the same final due daténe trust in favor of the SBA.

pating security program and investors ifof making Redemption Payments and By the terms of the Payment Guaran-
those rights are treated as owning SBAIS€S the same percentage for calculatirige, the obligations of the SBA are

Section 56.—Adjustments in
Computing Alternative Minimum
Taxable Income

debt. Prioritized Payments. The percentagenconditional and must be performed
used to calculate the Prioritized Paydespite any legal or equitable defense.
Rev. Rul. 97-3 ments is established with reference td&cach time a new pool is created, the
current interest rates. SBA will reasonably expect to disburse
ISSUE To securitize a pool, the SBA assignsand not recover, during the pool’s first

. he Redemption Payments and Priorithree years, an amount exceeding 15
Bqu(i)r:efsesd?Arglr;i%)i(stprg':E) %S?E,Bli)tqﬁesgﬁ IIized Payments to a group of underwrit-percent of the Prioritized Payments that
mary obligor of certain guaranteed pay_ers and simultaneously enters into avould be due on the participating secu-
; 2 guarantee relating to the assigned payities in the pool if Prioritized Payments
ment rights that are created under |’[%1 ts (the P t G t Alhad to b d dl £ i ial
participating security program? nents (the Payment Guarantee). ad to be made regardless of financia
rights in the participating securities,condition and were paid in quarterly
FACTS other than the Redemption Paymentsistallments rather than annually. The
and Prioritized Payments, are retainefPayment Guarantee cannot be trans-
The SBA is an independent agency oby the SBA, and the SBA has no dutyferred separately from the rights to the
the United States. Its activities includeto exercise them for anyone else’s benRedemption Payments and Prioritized
regulating and providing financial assis-efit. The underwriters transfer the asPayments.
tance to small business investment consigned payments and the Payment Guar- The trust that holds the Payment
panies (SBICs), which furnish ventureantee to a trust. In exchange, the&Suarantee and the rights to the Redemp-
capital to small business concerns. Onanderwriters receive a single class ofion Payments and Prioritized Payments
way SBICs raise money for investmentmarketable trust certificates that in formis authorized by statute, 15 U.S.C.
is by issuing participating securities toevidence beneficial ownership of the§ 687(a) (1994), and governed by an
the SBA. See 15 U.S.C. 8§ 683 and transferred assets. Proceeds from thagreement among the SBA, the SBAs
687() (1994). Participating securitiesunderwriters’ sale of the trust certificatedfiscal agent, and an independent trustee.
may take the form of preferred stock,are paid to the SBICs whose participatThese parties may amend the agreement
preferred limited partnership interests, oing securities make up the pool. without the consent of the certificate
similar instruments. 15 U.S.C. § 683(g) Under the Payment Guarantee, th&olders, provided the amendment does
(1994). SBA must disburse quarterly the amounhot adversely affect payments on the
Regardless of their form, or the rightsby which (1) the Prioritized Paymentscertificates.
they may provide under state and locainade by the SBICs and available to the In form, each trust certificate repre-
law, all participating securities share therust fall short of (2) the Prioritized sents a fractional undivided ownership
following characteristics. Every partici- Payments that would be due if Priori-interest in the transferred assets. The
pating security entitles the SBA to bothtized Payments had to be made regar®8BA guarantees (the Passthrough Guar-
a return of capital (Redemption Pay-less of financial condition and were paidantee) that the certificate holders will
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receive timely an amount equal to theirused for calculating the Prioritized Pay-the taxpayer (rather than the issuer) is
proportionate share of all amounts rements on each replacement security mustxpected to pay the instrument. Under
ceived by the trust. 15 U.S.C. § G8J) be no less than the percentage used feuch facts, the taxpayer may be, in
(1994). The Passthrough Guarantee isalculating the Prioritized Payments orsubstance, accepting primary (rather
enforceable regardless of the defensdhe redeeming security. than secondary) responsibility for the
available to the SBICs or the trustee. There are common situations in whichinstrument. Lang v. Commissioner32
Although the certificate holders can enthe SBA can benefit from using theB.T.A. 522 (1935);seeRev. Rul. 94-42,
force the Passthrough Guarantee, thesubstitution power. For example, if a1994-2 C.B. 15. As another example,
cannot enforce any obligation of thepool holds a 6 percent security that isunder the terms of a “guarantee” and
SBICs. Specifically, the certificate hold-about to be redeemed, the SBA camny related agreements, a taxpayer may
ers have no right to enforce the Priorireplace it with an 8 percent securityhave to pay regardless of any default on
tized Payments or Redemption Payfrom an older pool. Certificate holdersthe “guaranteed” instrument and may
ments, and the underlying SBICs owen the older pool, after receiving theenjoy beneficial ownership of the instru-
no duty to the certificate holders. Redemption Payment from the 6 percenient. Beneficial ownership may be evi-
The trustee has no duty or authoritysecurity, will no longer be entitled to denced by, among other things, a power
to enforce collection of the trust asset®rioritized Payments on the redeemeth the taxpayer to replace the instrument
other than the Payment Guarantee. Iramount. Certificate holders in the 6or to exercise for its own advantage any
stead, the SBA services (at its expensgjercent pool will receive Prioritized privileges inherent in the instrumeree
the Redemption Payments and PrioriPayments from the 8 percent securitySchoellkopf v. Commissione82 B.T.A.
tized Payments and has the sole right tbut only at a 6 percent rate. Conse88 (1935);cf. Rev. Rul. 77-137, 1977-1
take action and assert claims with requently, the exchange will advance theC.B. 178. Under such facts, the taxpayer
spect to the Redemption Payments angrmination of the older, higher interestmay be, in substance, issuing its own
Prioritized Payments. As servicer, therate pool, and allow the SBA to retainprimary obligation and using the “guar-
SBA can waive or agree to amend anyhe extra 2 percent of Prioritized Pay-anteed” instrument to secure that obliga-
term of any participating security; thosements that are not required to servicgion. Rev. Rul. 78-118, 1978-1 C.B.

modifications, however, cannot decreasthe 6 percent pool. 219; see Schoellkopf v. Commissioner
or defer the aggregate payments to the Different facts may support other char-
trust. No federal or state law may limit LAW acterizations. No single fact is conclu-

the exercise by the SBA of its owner- The economic substance of a transasive, and all aspects of a transaction
ship rights in the participating securitiestion generally governs its federal taxmust be considered to determine its
15 U.S.C. § 68I(e)(2) (1994). consequencesregory v. Helvering293  substance.

Because the SBA forms a new poolU.S. 465 (1935), XIV-1 C.B. 193. Af-
of participating securities each quarterfixing a label to an undertaking (for ANALYSIS
several pools may exist at any time. Thexxample, referring to an arrangement as .
SBA has the right (but not the obliga-a “guarantee”) does not alone decide its_ 1n€ trust holds a group of inseparable
tion) to replace Redemption PaymentgharacterSun Oil Co. v. Commissioner Mights consisting of the rights to the
and Prioritized Payments due on on&g2 F. 2d 258, 263 (3d Cir. 1977);Redemption Payments, the Prioritized
pool with Redemption Payments andDesterreich v. Commissione226 F. 2d Payments, and the amounts paid under
Prioritized Payments due on another798, 801-02 (9th Cir. 1955)Boulez v. the Payment Guarantee. Based on all of
Specifically, if the SBA believes a par- Commissioner83 T.C. 584, 591 (1984); the facts and circumstances, this group
ticipating security in a pool is about tosee also Commissioner v. P.G. Lake?f rights (the Guaranteed Payment
make a Redemption Payment, the SBAnc. 356 U.S. 260 (1958), 1958—1 c B Rights) constitutes, in substance, a pri-
can exchange the rights to all or part 0516. mary obligation of the SBA. It does not

that Redemption Payment (and related ) ¢ st ¢ represent an ownership interest in SBIC
Prioritized Payments) for the rights to guarantee ol an Instrument 1S asecurities backed by an SBA guarantee.

all or part of the Redemption Payment econdary and collateral promise to paymong the reasons for this conclusion
and Prioritized Payments due on particii€ amounts due under the instrument igre not only the differences between the
pating securities in other pools. the event the primary obligor (ordinarily payment obligations of the SBA and the

The SBA can exercise the right oftN€ iSsuer) defaultsZappo v. Commis- payment obligations of the SBICs but

substitution at anv time provided threeSioner 81 T.C. 87-88 (1983)Perry V. giso the continuing interest of the SBA
y P Commissiongr47 T.C. 159, 163 (1966). in the participating securities.

conditions are met. These conditions en-Eh C T h eri
sure an adequate match between th e Lommissioneér may recharacterze o payment obligations of the SBA

payments relinquished on a redeemin%ny. transaction that has the precedingy yhe SgiCs differ in that the SBA
security and the payments to be receivef!triPUtes in appearance but not in SUbg s 1o make payments even if the SBICS
in exchange from any ‘replacement’Stance.See Estate of Durkin v. Commis-y e not in default. A SBIC has to make
securities. First, the sum of the Redemp§'oner' 99 TC 061, 571 (1992)'. How 5 Prioritized Payment only if it has
tion Payments to be received with relN€ ransaction may be rechacterized deg icient profits, but the SBA must
spect to the replacement securities mu&ends on the facts, including the terMyig 50 an amount equivalent to that
equal the amount of the Redemptiorf! the ‘guarantee” and any related pjqriti;eq Payment in all events. Also,
Payment relinquished with respect to th@greements and th? cwcumst%r?ces eXISt- SBIC has to make Prioritized Pay-
redeeming security. Second, the final dud'd at the time the “guarantee” is made.onts only on an annual basis, but the
date for each replacement security must For example, at the time a taxpayelSBA must make payments quarterly.
be no later than the final due date for theguarantees” an instrument, the financesThese differences are more than a mat-
redeeming security. Third, the percentagef the issuer may be so precarious thaer of form. Each time a new pool is
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created, the SBA will reasonably expecDRAFTING INFORMATION Section 446.—General Rule for

to disburse and not recover, during the The brincioal author of this revenueMethOds of Accounting
pool’s first three years, an amount ex- P P

- o ~"ruling is Kenneth Christman of the26 CFR 1.446-1: General rule for methods of
ceeding 15 percent of the Pnorruzedofﬁce of Assistant Chief Counsel (Fi- accounting.

Pay.m.ent.s that WQL.IId t_)e due on t_heﬁancial Institutions & Products). For If a taxpayer elects to treat a retail motor fuels

participating securities in the pool if ¢, ither information regarding this rev- outlet place in service before August 20, 1996, as

Prioritized Payments had to be mad ; : 15-year property for depreciation purposes, is this

regardless of financial condition and%nue rulmg contact Mr. Christman Onelection a change in method of accounting? See
> U g (202) 622-3950 (not a toll-free call). gey. proc. 97-10, page 59.

were paid in quarterly installments

rather than annually.

In addition, the SBA retains beneficial Section 168.—Accelerated Cost

ownership of the participating securitiesRecovery System Section 467.—Certain Payments

; i for the Use of Property or Services
AIthOUgh* in form, the nghts to the How does a taxpayer elect to treat a retail motor perty

Redemption Payments and Prioritizeduels outlet placed in service before August 20, The adjusted applicable federal short-term, mid-

Payments are transferred to the trusfi996, as 15-year property for depreciation purierm, and long-term rates are set forth for the

neither the trust nor the certificate ho|dposes? See Rev. Proc. 97-10, page 59. month of January 1997. See Rev. Rul. 97-1, page
10.

ers enjoy any rights of beneficial owner-
ship in the participating securities. No .
federal or state law can limit the exer->SCtion 26;5._—Expenses and
cise of the SBAs ownership rights in :nterest Relating to Tax-exempt Section 468.—Special Rules for
the participating securities, and the spancome Mining and Solid Waste

makes no promise to exercise theseé CFR 1.265-2: Interest relating to tax-exemptReclamation and Closing Costs

rights for the trust's benefit. 15 U.S.C."°°M The adjusted applicable federal short-term, mid-

8§ 687(e)(2) (1994). The SBA never In an S corporation context, to the extentterm, and long-term rates are set forth for the
transfers its interests in the Profit par_indebtedness and tax-exempt obligations are takenonth of January 1997. See Rev. Rul. 97-1, page

L . into account in applying § 265(b) at the bank1O0.
ticipation Payments and continues tQevel, are they taken into account again in apply-

service (at its expense) the Redemptiomg § 265(a) at the shareholder level? See Notice
Payments and Prioritized Payments97-5. page 25.

Moreover, neither the trustee nor the Secti_on 481.—Adjustments

certificate holders can force the SBICs Required by Changes in Methods of
to make these payments. The SBA enSection 280G.—Golden Parachute Accounting

joys a right to replace Redemption PayPaymentS If a taxpayer elects to treat a retail motor fuels

ments and Prioritized Payments due on Federal short-term, mid-term, and long-termoutlet placed in service before August 20, 1996, as
one pool with Redemption Paymentgates are set forth for the month of January 199715-year property for depreciation purposes, is an

L See Rev. Rul. 97-1, page 10. adjustment to taxable income required by this
and Prioritized Payments due on an change in method of accounting? See Rev. Proc.
other. This right allows the SBA to 97-10, page 59.

exercise control over a participating se-

curity for its own rather than the certifi- S€ction 382.—Limitation on Net

cate holders’ benefit. It also demon-OPerating Loss Carryforwards and

strates that a certificate does nof€rtain Built-In Losses Following Section 483.—lInterest on Certain
. : . . i Deferred Payments
represent an interest in any identifiable wnership Change y
participating security. The adjusted federal long-term rate is set forth The adjusted applicable federal short-term, mid-
for the month of January 1997. See Rev. Rulterm, and long-term rates are set forth for the
97-1, page 10. month of January 1997. See Rev. Rul. 97-1, page
HOLDING pag 10, Y pag

For federal tax purposes, the SBA is
the primary obligor of the GuaranteedSection 412.—Minimum Funding
Payment Rights created under its particiStandards Section 807.—Rules for Certain
pating security program, and the trust The adjusted applicable federal short-term, midReserves
certificate holders are treated as owninggrm, and long-term rates are set forth for the

The adjusted applicable federal short-term, mid-

indebtedness of the SBA. Toonth of January 1997. See Rev. Rul. 97-1, pagg, . * 5 long-term rates are set forth for the
This revenue ru“ng is predicated on ’ month of January 1997. See Rev. Rul. 97-1, page
10.

the law governing the SBA participating

security program as of December 24gqction 446.—General Rule for
1996. Therefore, before relying on thisyethods of Accounting

;i\:,]inelljeal;:ﬂlncghet?;p;)éerczuﬁoe;\e/giopgr _If a taxpayer elects to treat a retail motor fuelstables. Prevailing state assumed interest

= Sutlet placed in service before August 20, 1996, asates are provided for the determination
termine whether the law referred to hags.year property for depreciation purposes, is thigf reserves under section 807 of the
materially changed since that date. Seelection a change in method of accounting? Se&ode for contracts issued in 1996 and

Rev. Proc. 97-10, 59. .
§ 7.01(6), Rev. Proc. 89-14, 1989-1I7€V: Froc page 1997. Rev. Rul. 92-19 supplemented in
C.B. 814. _ part. See Rev. Rul. 97-2 on page 8.
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Rev. Rul. 97-2

issued in 1992 and 1993), Rev. Rulthe interest rate to be used for this

94-11, 1994-1 C.B. 196 (1993 andproduct under § 807 is 6.33 percent.

For purposes of 8 807(d)(4) of the1ggs) Rev. Rul. 95-4, 1995-1 C.B. 141
Internal Revenue Code, for taxable yearg1994 and 1995), and Rev. Rul. 96-2* The terms used in the schedules in

beginning after December 31, 1995, thigggg_1 C.B. 141 (1995 and 1996).
ruling supplements the schedules of pre-

vailing state assumed interest rates setpg.t 1.
forth in Rev. Rul. 92-19, 1992-1 C.B.
227. This information is to be used by
insurance companies in computing their
reserves for (1) life insurance and
supplementary total and permanent dis-

ability benefits, (2) individual annuities
and pure endowments, and (3) grouéTATUTORY VALUATION INTEREST

annuities and pure endowments. As RATES BASED ON THE 1980

§ 807(d)(2)(B) requires that the interest AMENDMENTS TO THE

rate used to compute these reserves HAIC STANDARD VALUATION LAW
the greater of (1) the applicable federal

Prevailing State Assumed
Interest Rates — Products Issued in
Years After 1982.*

Schedule A

this ruling and in Part Il of Rev. Rul.
92-19 are those used in the Standard
Valuation Law; the terms are defined in
Rev. Rul. 92-19.

Part Ill, Schedule B

STATUTORY VALUATION INTEREST
RATES BASED ON THE 1980
AMENDMENTS TO THE
NAIC STANDARD VALUATION LAW

B. Single premium immediate annuities
and annuity benefits involving life con-
tingencies arising from other annuities
with cash settlement options and from

interest rate, or (2) the prevailing state®. Life insurance valuation: . .
guaranteed interest contracts with cash

assumed interest rate, the table of appli- Guarantee TS

cable federal interest rates in Rev. Rul.  Dyration Calendar Year  S€ttlement options:

92-19 is also supplemented. (years) of Issue Calendar Year of Valuation Interest
Following are supplements to sched- 1997 Issue Rate

ules A, B, C, and D to Part lll of Rev. 1996 6.75*

Rul. 92-19, providing prevailing state10 or fewer 5.50%*

assumed interest rates for insuranc®lore than 10 5.25%* Source: Rates calculated from the

products with different features issued irbut not more monthly averages, ending June 30, 1996,

1996 and 1997, and a supplement to thghan 20 of Moody’s Corporate Bond Yield Aver-

table in Part IV of Rev. Rul. 92-19, More than 20 4.50% age — Monthly Average Corporates.

providing the applicable federal interest The terms used in this schedule are
rate under § 807(d) for 1996 and 1997Source: Rates calculated from thdhoseé used in the Standard Valuation
This ruling does not supplement Parts honthly averages, ending June 30, 199¢:2W s defined in Rev. Rul. 92-19.
and Il of Rev. Rul. 92-19. of Moody’s Corporate Bond Yield Aver-

This is the fifth supplement to theage — Monthly Average Corporates.*As this prevailing state assumed inter-
interest rates provided in Rev. Rul. est rate exceeds the applicable federal
92-19. Earlier supplements were pub** As the applicable federal interest rateinterest rate for 1996 of 6.63 percent,
lished in Rev. Rul. 93-58, 1993-2 C.B.for 1997 of 6.33 percent exceeds thighe interest rate to be used for this
241 (interest rates for insurance productprevailing state assumed interest ratggroduct under § 807 is 6.75 percent.

Part Ill, Schedule C14—1996

STATUTORY VALUATION INTEREST RATES
BASED ON NAIC STANDARD VALUATION LAW
FOR 1996 CALENDAR YEAR BUSINESS
GOVERNED BY THE 1980 AMENDMENTS

C. Valuation interest rates for other annuities and guaranteed interest contracts that are valued on an issue year basis:

Cash Future Valuation Interest Rate
Settlement Interest Guarantee Duration For Plan Type
Options? Guarantee? (years) A B
Yes Yes 5 or fewer 6.75 5.75* 5.25*
More than 5, but not 6.50* 5.75* 5.25*%
more than 10
More than 10, but not 6.00* 5.25*% 5.00*
more than 20
More than 20 5.00* 4.50* 4.50*
Yes No 5 or fewer 6.75 6.00* 5.50*
More than 5, but not 6.75 6.00* 5.50*
more than 10
More than 10, but not 6.25* 5.50* 5.25*%

more than 20



Valuation Interest Rate
For Plan Type

More than 20 5.25*% 4.75* 4.75*
No Yes or No 5 or fewer 6.75
More than 5, but not 6.50*
more than 10 NOT APPLICABLE
More than 10, but not 6.00*
more than 20
More than 20 5.00*

Source: Rates calculated from the monthly averages, ending June 30, 1996 of Moody's Corporate Bond Yield Average
Monthly Average Corporates.

*As the applicable federal interest rate for 1996 of 6.63 percent exceeds this prevailing state assumed interest rate, the int
rate to be used for this product under § 807 is 6.63 percent.

Part Ill, Schedule D14—1996

STATUTORY VALUATION INTEREST RATES
BASED ON NAIC STANDARD VALUATION LAW
FOR 1996 CALENDAR YEAR BUSINESS
GOVERNED BY THE 1980 AMENDMENTS

D. Valuation interest rates for other annuities and guaranteed interest contracts that are contracts with cash settlement op
and that are valued on a change in fund basis:

Cash Future Valuation Interest Rate
Settlement Interest Guarantee Duration For Plan Type
Options? Guarantee? (years) A B C
Yes Yes 5 or fewer 7.25 6.75 5.50*
More than 5, but not 7.00 6.75 5.50*
more than 10
More than 10, but not 6.75 6.50* 5.25*%
more than 20
More than 20 5.75*% 5.75*% 4.75*
Yes No 5 or fewer 7.50 7.00 5.75*
More than 5, but not 7.25 7.00 5.75*%
more than 10
More than 10, but not 6.75 6.75 5.50*
more than 20
More than 20 6.00* 6.00* 5.00%

Source: Rates calculated from the monthly averages, ending June 30, 1996, of Moody’s Corporate Bond Yield Average
Monthly Average Corporates.

*As the applicable federal interest rate for 1996 of 6.63 percent exceeds this prevailing state assumed interest rate, the int
rate to be used for this product under § 807 is 6.63 percent.

Part IV. Applicable Federal 96-57, 1996-50 I.R.B. C.B. 5 for thelisting applicable federal interest rates.
Interest Rates. 1997 rate. Parts | and Il of Rev. Rul. 92-19 are not
affected by this ruling.
TABLE OF APPLICABLE EFFECT ON OTHER REVENUE
FEDERAL INTEREST RATES RULINGS DRAFTING INFORMATION

FOR PURPOSES OF § 807 . L .
8 Rev. Rul. 92-19 is supplemented by The principal author of this revenue

Year Interest Rate  the addition to Part IIl of that ruling of ruling is Ann H. Logan of the Office of
1996 6.63 prevailing state assumed interest ratessistant Chief Counsel (Financial Insti-
1997 6.33 under § 807 for certain insurance prodtutions and Products). For further infor-

ucts issued in 1996 and 1997 and ignation regarding this revenue ruling
Sources: Rev. Rul. 95-79, 1995-2 C.Bfurther supplemented by an addition tocontact her on (202) 622-3970 (not a
134 for the 1996 rate and Rev. Rulthe table in Part IV of Rev. Rul. 92—19toll-free call).



Section 846.—Discounted Unpaid Section 895.—Income Derived by a This revenue ruling provides various

Losses Defined Foreign Central Bank of Issue From prescribed rates for federal income tax

The adjusted applicable federal short-term, midObligations of the United States or purposes for January 1997 (the current
term, and long-term rates are set forth for theFrom Bank Deposits month.) Table 1 contains the short-term,
month of January 1997. See Rev. Rul. 97-1, this mid-term, and long-term applicable fed-
page. 26 CFR 1.895-1: Income derived by a foreign

central bank of issue, or by Bank for Internationaleral rates (AFRf) for .the current mfonrt]h
Settlements, from obligations of the United Stategor purposes of section 1274(d) o t_e
or from bank deposits. Internal Revenue Code. Table 2 contains

__the short-term, mid-term, and long-term
Are holders of the guaranteed payment nghtsa

Section 851.—Definition of that are created by the Small Business Administra- djusted applicable federal rates (ad-
Regulated Investment Company tion (SBA) under its participating security programj'JSted AFR) for the current month for
R treated as owning SBA debt? See Rev. Rul. 97-Ppurposes of section 1288(b). Table 3

26 CFR 1.851-2: Limitations. page 5. sets forth the adjusted federal long-term

Are holders of the guaranteed payment rights rate and the long-term tax-exempt rate
that are created by the Small Business Administra- described in section 382(f). Table 4

tion (SBA) under its participating security program
treated as owning SBA debt? See Rev. Rul. 97-3,
page 5.

contains the appropriate percentages for
determining the low-income housing

Section 1274.—Determination of credit described in section 42(b)(2) for
Issue Price in the Case of Certain buildings placed in service during the
Debt Instruments Issued for current month. Table 5 contains the
Property federal rate for determining the present
Section 856.—Definition of Real (Also Sections 42, 280G, 382, 412, 467, 468, 4¢Nalue of an annuity, an interest for life
Estate Investment Trusts 483, 642, 807, 846, 1288, 7520, 7872.) or for a term of years, or a remainder or
26 CFR 1.856-2: Limitations. a reversionary interest for purposes of

_ Federal rates; adjusted federal section 7520. Finally, Table 6 contains
thgrgr:‘;'rdezr; do‘;);*lﬁegs";g?tgjgng‘;‘g"&%%ir:'igthgrates; adjusted federal long-term rate, the deemed rate of return for transfers
tion (SBA) under its participating security programand the Iong-term exempt rate. For made QUrmg calendar ye‘f” 1997 to
treated as owning SBA debt? See Rev. Rul. 97-urposes of sections 1274, 1288, 38Qooled income funds described in sec-
page 5. and other sections of the Code, table§on 642(c)(5) that have been in exist-

set forth the rates for January 1997€nce for less than 3 taxable years imme-
diately preceding the taxable year in

Rev. Rul. 97-1 which the transfer is made.

REV. RUL. 97-1 TABLE 1
Applicable Federal Rates (AFR) for January 1997
Period for Compounding
Annual Semiannual Quarterly Monthly

Short-Term

AFR 5.63% 5.55% 5.51% 5.49%
110% AFR 6.20% 6.11% 6.06% 6.03%
120% AFR 6.77% 6.66% 6.61% 6.57%
130% AFR 7.35% 7.22% 7.16% 7.11%
Mid-Term

AFR 6.10% 6.01% 5.97% 5.94%
110% AFR 6.72% 6.61% 6.56% 6.52%
120% AFR 7.34% 7.21% 7.15% 7.10%
130% AFR 7.96% 7.81% 7.74% 7.69%
150% AFR 9.22% 9.02% 8.92% 8.86%
175% AFR 10.80% 10.52% 10.39% 10.30%
Long-Term

AFR 6.54% 6.44% 6.39% 6.36%
110% AFR 7.21% 7.08% 7.02% 6.98%
120% AFR 7.88% 7.73% 7.66% 7.61%
130% AFR 8.55% 8.37% 8.28% 8.23%
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REV. RUL. 97-1 TABLE 2
Adjusted AFR for January 1997
Period for Compounding

Annual Semiannual Quarterly Monthly

Short-term
adjusted AFR 3.64% 3.61% 3.59% 3.58%
Mid-term
adjusted AFR 4.45% 4.40% 4.38% 4.36%
Long-term
adjusted AFR 5.35% 5.28% 5.25% 5.22%

REV. RUL. 97-1 TABLE 3

Rates Under Section 382 for January 1997

Adjusted federal long-term rate for the current month 5.35%
Long-term tax-exempt rate for ownership changes during the current month (the highest of the
adjusted federal long-term rates for the current month and the prior two months.) 5.60%

REV. RUL. 97-1 TABLE 4

Appropriate Percentages Under Section 42(b)(2) for January 1997

Appropriate percentage for the 70% present value low-income housing credit 8.48%
Appropriate percentage for the 30% present value low-income housing credit 3.64%

REV. RUL. 97-1 TABLE 5
Rate Under Section 7520 for January 1997

Applicable federal rate for determining the present value of an annuity, an interest for life or a
term of years, or a remainder or reversionary interest 7.4%

REV. RUL. 97-1 TABLE 6
Deemed Rate for Transfers to New Pooled Income Funds During 1997

Deemed rate of return for transfers during 1997 to pooled income funds that have been in ex-

istence for less than 3 taxable years. 7.2%
Section 1288.—Treatment of 26 CFR 301.7701-3: Classification of certain SUMMARY: This document contains fi-
Original Issue Discount on business entities. nal regulations that classify certain busi-
Tax-Exempt Obligations ness organizations under an elective re-
The adjusted applicable federal short-term, mig-1-D- 8697 gime. These regulations replace the
term, and long-term rates are set forth for the existing classification rules.

month of January 1997. See Rev. Rul. 97-1, pagBEPARTMENT OF THE TREASURY

10. . i i
Internal Revenue Service g?TcﬁSj;]hu(;Sre rf gullgg(;nslzirre ggtz(;w;

26 CFR Parts 1, 301, and 602 ot January: ., - For
_ o applicability of these regulations, see
Section 7701.—Definitions Effective Dates under Supplementary In-

26 CFR 301.7701-13A: Post-1969 domestic builg>!MPlification of Entity formation.

ing and loan association. Classification Rules
FOR FURTHER INFORMATION
CONTACT: Concerning the regulations,

Are holders of the guaranteed payment rights
that are created by the Small Business AdministratAGENCY: Internal Revenue Service

tion (SBA) under its participating security programyRS), Treasury. Mark D. Harris, (202) . 62_2—3050; ~con-
treated as owning SBA debt? See Rev. Rul. 97-3, cerning foreign organizations, William
page 5. ACTION: Final regulations. H. Morris or Ronald M. Gootzeit, (202)

622-3880 (not toll-free numbers).
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SUPPLEMENTARY INFORMATION: hearing was held on August 21, 1996tax purposes is a matter of federal tax
_ After considering the comments thatlaw, and does not affect the rights and
Paperwork Reduction Act were received in response to the noticebligations of its owners under local
of proposed rulemaking and the statelaw. For example, if a domestic limited
tained in these final regulations haVements made at Fhe public hearing, thdaabﬂny company with a single |nd|—.
- roposed regulations are adopted as reidual owner is disregarded as an entity
been reviewed and approved by thé! . e .

vised by this Treasury decision. Theseparate from its owner under

gﬂgfdgcgﬂm;g??een;azgfwgid%itdlﬂr;r_evisions are discussed below. § 301.7701-3, its individual owner is
subject to federal income tax as if the

e e eponaes o e xplenaton of rvisios Companys busiess was operted 25
collections of information are required Section 7701(a)(2) of the Code de-SOIe proprle_torghlp. . .
to obtain a benefit (to choose an entity'fines a partnership to include a syndi- " Organization that is recognized as
classification by election). cate, group, pool, joint venture, or othe’ se_p}:srate e?ntytfor fedetr)al tax purpot.f,tes
An agency may not conduct or spon-unincorporated organization, through of° Iel er a trust or af tlrJ]SIn?:SSd entity
sor, and a person is not required tdy means of which any business, finan{’" esls a p_ré)wsuf)n 0 'el to ? ex;
respond to, a collection of informationcial operation, or venture is carried on’presr;]sy prrc])w es I_?_rdspsem? rea n;ena
unless the collection of information dis-and that is not a trust or estate or 6§ulc az tljﬁgélal e i ettrgmtlantE t“';‘
plays a valid control number. corporation. Section 7701(a)(3) defines uoerf a( - Ihvestr)ne?n: Coiduite?REl\jléf
The estimates of the reporting burderforporation to include associations% gag

The collections of information con-

in these final regulations are reflected iroint-stock companies, and insuranc ules, see section 860A(2)). The regula-

: . : ions provide that trusts generally do not
the burden estimates in Form 883X0MPanies. have associates or an objective to carry

(Entity Classification Election). _ The existing regulations for classify- ;" siness for profit. The distinctions
Comments concerning the accuracy offg business organizations as assoCig ean trusts and business entities, al-
this burden estimate and suggestions fdtons (which are taxable as corporation hough restated, are not changed' by
reducing this burden should be sent tginder section 7701(a)(3)) or as partnerg, o regulations:
the Internal Revenue Service Attn: Ships under section 7701(a)(2) are based Section 301.7701-2 clarifies that busi-
IRS Reports Clearance Officer, T:FPON the historical differences under local) "o e that are classified as corpo-
Washington, DC 20224, and to tf@f- law between partnerships and corpora . o<« federal tax purposes include
fice of Management and Budget Attn: ~ tions. Treasury and the IRS be“eve.thgtorporations denominated as such under
Desk Officer for the Department of thethose rules have become increasingly i pie |aw, as well as associations
Treasury, Office of Information and formalistic. ‘This document replaces; i’ oo companies, insurance compa-
Regulatory Affairs, Washington, DCthose rules with a much simpler ap-,ioq “oroanizations that conduct certain
20503. proach that generally is elective. banking activities, organizations wholly
Books or records relating to these AS stated in the preamble to they, oq by a State, organizations that are
collections of information must be re-Proposed regulations, in light of theq, .nie 3¢ comorations under a provi-
tained as long as their contents mayicreased flexibility under an electiveg "« 0" Code other than section
become material in the administration of €Jime for the creation of organizations;7q, 4)3) “ and certain organizations
any internal revenue law. Generally, taxclassified as partnerships, Treasury angl - " 1ol the laws of a foreign
returns and tax return information areln€ IRS will continue to monitor care- s isqiction (including a U.S. possession,
confidential, as required by 26 U.s.cfully the uses of partnerships in thejterritory, or commonwealth).

6103. international context and will take ap- The regulations in § 301.7701-2 in-
propriate action when partnerships are, ,jo" 5 “special grandfather rule, under
Background used to achieve results that are inconsigeri b an entity described in the list of

tent with the policies and rules of : o
On April 3, 1995, Notice 95-14 . . for_e|gn entities treated as per se corpo-
P particular Code provisions or of U.S. taXratlons will nevertheless be classified as

1995-1 C.B. 297), relating to classifica i , ;
'Eion of business o)rganizati%ns under Se;t_reatles. other than a cor'porayon._The regulations
tion 7701 of the Code, was published inA. Summary of the Regulations also list certain situations where a
the Internal Revenue Bulletin. A notice _ _ grandfathered entity would lose its
of public hearing was published in the .Sectlon 301.7701—1 prowdes an oyergrandfather_ed status. _

Federal Register on May 10, 1995 (60/I€W of the ruI.es apphcable in de.termm— Any business entity that is not re-
FR 24813). Written comments were rel9 an organization’s cIaSS|f_|cat|on fo_rquwed to be treated as a corporation for
ceived and a public hearing was held offederal tax purposes. Th_e first step_lrfederal_ tax purpose_s_(referreq to in the
July 20, 1995. the classification process is to determineegulation as aneligible entity may

' whether there is a separate entity fochoose its classification under the rules
On May 13, 1996, the IRS and Treafederal tax purposes. The regulationef § 301.7701-3. Those rules provide
sury issued a notice of proposecdexplain that certain joint undertakingsthat an eligible entity with at least two

rulemaking (61 FR 21989 [PS-43-95that are not entities under local law maymembers can be classified as either a
1996-24 1.R.B. 20]) under section 7701nonetheless constitute separate entitiggrtnership or an association, and that
The regulations proposed to replace théor federal tax purposes; however, noen eligible entity with a single member
existing regulations for classifying cer-all entities formed under local law arecan be classified as an association or
tain business organizations with an elecrecognized as separate entities for feccan be disregarded as an entity separate
tive regime. Comments responding tceral tax purposes. Whether an organizgrom its owner. However, if the single
the notice were received, and a publition is treated as an entity for federalowner of a business entity is a bank (as
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defined in section 581), then the speciaB. Discussion of Comments on the Commentators also raised the issue of
rules applicable to banks will continueGeneral Approach and Scope of the how to determine if a joint venture or
to apply to the single owner as if theRegulations other contractual arrangement that is
wholly owned entity were a separate S | ‘ ted clarif considered a separate entity under these
entity. i er_etLa com:jn(in ?hrequ'ls-s ef ¢ g”t'car'egulatlpns is considered a foreign or
In order to provide most eligible lon with regard to the rules for deter-qomestic entity. This issue is outside the

i ) most mining when an owner of an interest ingogne of these regulations and thus is
entities with the classification theyan organization will be respected as ?‘lotpaddressed in ?he final regulations.

}/};gu;dn cerllgg;s_gnW|:Egu:ere(q|;;flonngsth(ra;n.écébona fide owner for federal tax pur- Some commentators raised issues re-
I lon, tr gulati providéposes. Some commentators were Corl‘atmg to the application of the grandfa-
default classification rules that aim tocerned, for example, that certain ownergner~ryle for certain existing entities
match taxpayers expectations (and th_um/ould be requ_lred to maintain Certa'norganized under foreign statutes in-
reduce the number of elec_tlons that willnet worth requirements. Other commeng| ded on the list of per se corporations.
be needed). The regulations adopt tators, relying on Rev. Rul. 93-4,|5 particular, commentators requested
passthrough default for domestic enti1993-1 C.B. 225, suggested that if tWQyjarification regarding existing entities
ties, under which a newly formed eli-wholly-owned subsidiaries of a commonyat would be listed on the per se list.
gible entity will be classified as a parent were the owners of an organizacommentators have asked whether an
partnership if it has at least two mem-ion, those owners would not be re-gyisting entity on the per se list which
bers, or will be disregarded as an entitpPected as bona fide owners and thgaq claimed non-corporate status could
separate from its owner if it has a singlePrganization would be treated as havingeain that status, and, if so, whether it
owner. The default for foreign entities isONlY Oné owner (the common parent)coyd subsequently elect to be treated as
based on whether the members havalthough the determination of whethery corporation. Commentators also asked
limited liability. Thus a foreign eligible &7 Organization has more than ong, cjarification as to the effect of a
entity will be classified as an associatioror o' 1S based on all the facts antyeemed termination under section
if all members have limited liability. A f o arces: (e fact that some or 2log(h)(1)(8) or a division under section
foreign eligible entity will be classified O ¢ OWNers of an organizalion ar€zqg(p)(2)(B) on a grandfathered per se

hio if it h under common control does not requireentity_
as a partnership If it has two or morée common parent to be treated as the |, response to these comments, the

nmoir?]g?/reslﬁictjegtlilsgﬁi one member dogge owner. Consistent with this aP-grandfather rules clarify that an entity
y; the entity will hroach, Rev. Rul. 93-4 treated two : : - -
be disreqarded as an entity separa ' e - -on the list which was previously disre-
ISreg @ "ty paraigholly owned subsidiaries as assomate@arded as a separate entity (i.e., treated
;rg(rjn tﬁz tO\(I)er\]/?]re r|f étoggsnitslr?g\lli cl)ivrirl:i]tir dgnd then classified the foreign e”t'tYas.a branch) or was treated as a partner-
e . o ased on the four corporate characterissyin may continue to be treated as such
liability. Finally, the default classifica- tics under section 7701. While thesgynen the regulations become effective.
tion for an existing entity is the classifi- four factors will no longer apply with poreover. entities on the list which
cation that the entity claimed immedi-the adoption of the regulations, deterqgntinue {0 treat themselves as branches
ately prior to the effective date of thesemining whether the subsidiaries are asg; partnerships after the effective date of
regulations. An entity's default classifi- sociates continues to be an issue. the regulations may subsequently elect
cation continues until the entity elects 0 The IRS has received a number ofg be treated as corporations. However,
change its classification by means of aomments asking for clarification of theafter such election they may not subse-
affirmative election. tax treatment of entities that are WhO”yquenﬂy elect to be treated as a partner-
An eligible entity may affirmatively owned by an Indian tribe and incorpo-ship or a branch. Finally, any termina-
elect its classification on Form 8832,rated under tribal law. Treasury and th&jon under section 708(b)(1)(B) (except
Entity Classification Election. The regu-IRS are currently studying this issue andn the case of a sale or exchange of
lations require that the election bewill, if necessary, issue separate guidinterests in an entity described in
signed by each member of the entity omnce regarding this issue. § 301.7701-2(d)(2) where the sale or
any officer, manager, or member of the Most commentators agreed that incluexchange is to a related person within
entity who is authorized to make thesion of the list of foreign businessthe meaning of sections 267(b) and
election and who represents to havingntities treated as corporations per s@07(b) and occurs no later than 12
such authorization under penalties ofvas appropriate. However, several commonths after the date the entity is
perjury. An election will not be acceptedmentators requested clarification aboutormed) or division under section
unless it includes all of the requiredcertain foreign business entities on th@08(b)(2)(B) will end the grandfathered
information, including the entity’s tax- per se list. Other commentators restatus of any entity on the per se list,
payer identifying number (TIN). quested clarification whether and howand therefore the successor entity (or
Taxpayers are reminded that a changthe list of such corporations might beentities) will thereafter be permanently
in classification, no matter how updated in the future. The regulationdreated as a corporation.
achieved, will have certain tax conseare clarified with respect to entities Other commentators suggested that
guences that must be reported. For eXormed in the following jurisdictions: the requirement that an existing entity
ample, if an organization classified as arAruba, Canada, People’s Republic ofncluded on the per se list must have
association elects to be classified as &hina, Republic of China (Taiwan), In-claimed passthrough treatment for all
partnership, the organization and itglia, Indonesia, Netherlands Antilles, ancrior periods is burdensome and pre-
owners must recognize gain, if anySweden. Any further modifications will cludes grandfather treatment for entities
under the rules applicable to liquidationde announced in a notice of proposedhat restructured in the past and recog-
of corporations.a rulemaking and will be prospective only.nized the resulting tax consequences. In
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response to these comments, the regulashich, under current law, would gener-date the election was filed. No election,
tions are modified to indicate that anally be classified as partnerships, wouldvhenever filed, will be effective before
existing entity can continue to be treatedbe treated as associations under théanuary 1, 1997.

as a non-corporate entity if it was indefault rule. The members of these One commentator expressed concern
existence on May 8, 1996, and wasontractual joint ventures are not joinﬂyabout the ability to make protective
reasonably treated as a non-corporatgnd severally liable for all debts of the€lections where there is uncertainty, for
entity on that date (or formed thereaftelntity; rather, each member has unlimé€xample, about an entity's status as a
pursuant to a written binding contract injted liability for a certain proportion of Pusiness entity. Such protective elections
effect on May 8, 1996, in which the the debts of the entity. To simplify the '€ NOt prohibited under the regulations.
parties agreed to engage (directly Ofjefault rules, the regulations are modi- 1he regulations limit the ability of an
indirectly) in an active and substantialioy 1 provide that a newly formed entity to make multiple classification
business operation in the jurisdiction inforeign eligible entity will— (1) be elections by prohibiting more than one
which the entity is formed, and whichaoted as a partnership if it has at lea lection to change an entity’s classifica-

would otherwise meet the grandfathef, , members and at least one memb&i°" during any sixty month period. One
rules if the date the entity is formed is

P T commentator suggested that the regula-
substituted for May 8, 1996). If the does not have limited liability; (2) be gons be amended to waive application
entity changed its claimed tax statu

treated as an association if all memberof this rule in certain circumstances

Tt { . %f the entity have limited liability; and IS ruie | in circu ’
within the sixty months prior to May 8,
1996, the entity and its members mu

3) be disregarded as an entity separa&ﬁi""rt'(T’ullarl)r’1 when there has E_een ? Sﬁb'
_ om its owner if it has a single owner >iatial change in ownership of “the
have recognized the tax CoNsequencefist does not have limited liability. entity. !n response to this comment, the
that resulted from that change in tax The requlations are modified to ro_reg_ulatlons permit the Comm'|SS|oner to
status. Moreover, the regulations clarify ide thatg 2 member does not ﬁav waive the application of the sixty month
that the grandfather treatment applies ir ted liability if th ber. by virt fimitation by letter ruling. However,
no person for whom the entity’s classifi- oo 1abIiity It the- member, by VIIU€ aivers will not be granted unless there
cation was relevant on May 8, 1996,.0f being a member,.has personal “ab"has been more than a fifty percent
treats the entity as a corporation forty OF all or any portion of the debts of gynership change. The sixty month
purposes of filing such person’s federafe €Ntity. limitation only applies to a change in
income tax returns, information returns, Certain commentators asked for claricjassification by election; the limitation
and withholding documents for the pe_flcatlon of the default rule in the casedoes not apply if the organization's
riod including May 8, 1996. where the relevant statute or law of ausiness is actually transferred to an-
One commentator suggested that jparticular country provides for limited other entity.
was unclear when the classification of & unlimited liability. Generally, the several commentators requested clari-
tax purposes. This determination is im©' 18w is relevant. Where, however, they foreign entity when the classification
portant, as it affects whether the grandynde_rlylr_]g 'StaIUte a”OWS the entlty tOOf the entity becomes relevant for fed-
father rule, the default rule for existingSpeley in its organizational documentseral tax purposes after a period during
entities, or the default rule for a newly WNether the members will have limitedwhich the classification of the entity
formed foreign entity applies. In gen_|labl|lty, the organlzatlonal documentswas nolt re|e\./an-t_ G.enera”y’“suclh an
eral, an entity's classification is relevant™ D€ relevant. entity will retain its prior classification.
when its classification affects the liabil- Some commentators requested thddowever, if the classification of a for-
ity of any person for federal tax ort@xpayers be allowed to make classificaeign eligible entity which was previ-
information purposes. The date that thdon elections with their first tax returns. ously relevant for federal tax purposes
classification of a foreign entity is rel- 1he regulations retain the requirementeases to be relevant for sixty consecu-
evant is the date an event occurs thdhat elections be made at the beginningve months, the entity’s classification
causes an obligation to file a return o©f the taxable year. Treasury and thevill be determined initially under the
statement for which the classification oflRS continue to believe that it is appro-default classification when the classifi-
the entity must be determined. priate to determine an entity's classificacation of the foreign eligible entity
tion at the time that it begins its opera-again becomes relevant.
C. Discussion of Comments Relating to tions. Taxpayers can specify the date on Some commentators requested clarifi-
the Elective Regime which an election will be effective, cation regarding the rule permitting
provided that date is not more than 7%lections to be signed by any authorized
Most of the commentators agreed thatlays prior to the date on which theofficer, manager, or member of the
the default rules included in the pro-election is filed (irrespective of whenelecting entity. The regulations retain
posed regulations generally would matclthe interest was acquired) and not moréhis rule, as it provides taxpayers with
taxpayers’ expectations. However, soméian 12 months after the date the eledlexibility in complying with the elec-
commentators expressed concern oveion was filed. If a taxpayer specifies antion requirements. The determination of
the application of the default rule foreffective date more than 75 days priowhether a person is authorized to make
newly formed foreign eligible entities to the date on which the election isan election is based on local law. Thus,
which would treat such entities as assofiled, the election will be effective 75 the election can be made by anyone
ciations if no member had unlimiteddays prior to the date on which theauthorized to act on behalf of the entity.
liability. Specifically, certain commenta- election was filed. If a taxpayer speci- Several commentators asked for guid-
tors noted that under the definition offies an effective date more than 12ance regarding the necessary signatures
unlimited liability in the proposed regu- months from the filing date, the electionon the classification election. The regu-
lations, certain contractual joint ventureswill be effective 12 months after thelations are modified to provide that if
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the election is made by all of theD. Effective Dates not have a significant economic impact
members, each person who is an owner . . n a substantial number of small enti-
at the time the election is made musﬁamgryrigullgggns are effective as 0ftci’es. This certification is_based upon _the
consent to the election. However, if an The re,gulatio.ns provide a specialfaCt that the automatic classification
election is to be effective for any periody,,nsitio rules of § 301.7701-2(b) and the default

; e n rule for existing entities. The e S =
prior to the date it is filed, each personrs will not challenge the prior classifi- classification rules of § 301.7701-3(b)

who was an owner between the date thgation of an existing eligible entity, orWI:-I o_E)e(;ate mbsuc? atn:_anne_r”that(?rt]ly
election is to be effective and the dateyn existing entity described on the pef. .\ oo NHMDEr Of ENUUES Wil heed 10

the election is filed (even if by anse list, for periods prior to January 1?nake an election under 3 301.7701-3(c)

authorized person), and who is not angg7, if— (1) the entity had a reason-to determine their classification. There-

owner at the time the election is filed,able basis (within the meaning of sec{lonrgérihlzegglalj?gofl%gzgﬁitArfgs('g
must also consent to the election. tion 6662) for its claimed classification; ; ¢’ cha te? 6) is )r/mt e uirgd PUTSU-
Several commentators requested th42) the entity and all members of thearllt.to' sec?ion 7805(f) ofqthe Ilnternal
the classification election be coordinatedentity recognized the federal tax CONSERavenue Code. the notice of proposed
with the election under section 856(c)(1)juences of any change in the entity'srulemaking preéeding these final regula-
to be a real estate investment trusglassification within the sixty months tions has been submitted to the Chief
(REIT). Because the latter election isprior to January 1, 1997; and (3) neithel~ <ol for Advocacy of the Small
required to be made with the REIT'sthe entity nor any member had bee usiness Administration for comment on
first tax return, the regulations are modi-notified in writing on or before May 8, ;¢ impact on small business
fied to provide that an election by an1996, that the classification of the entity '
eligible entity to be a REIT will be was under examination (in which Cas&yrafting Information
treated as a deemed election to bthe entity’s classification will be deter-
classified as an association, effective fomined in the examination). The principal authors of these regula-
the entire period during which REIT Some commentators were concernetions are Armando Gomez and Mark D.
status is claimed. that an entity organized after May 8,Harris of the Office of Assistant Chief
Some commentators suggested thd996, would be excluded from thisCounsel (Passthroughs and Special In-
the regulations should not require arfransition rule for existing entities. Be-dustries) and William H. Morris and
entity or its direct or indirect owners to cause § 301.7701-3(f)(2) applies to enRonald M. Gootzeit of the Office of
attach a copy of the entity’s election tofities that were in existence prior toAssociate Chief Counsel (International).
their federal tax returns. Specifically,January 1, 1997, no change is necessakowever, other personnel from the IRS
some commentators were concerned thi@ Provide relief for entities organizedand Treasury Department participated in
the failure of one owner to attach adfter May 8, 1996. their development.
copy of the election to the owner's SOme commentators were concerned
return would void an otherwise valid@bout entities that claimed to be trusts
election. The regulations retain the refor the period prior to January 1, 1997,Adoption of Amendments to the Regula-
quirement that taxpayers must attach Rut are subsequently determined to bgons

copy of the election to their returns, butbusiness entities. In that case, the enti- .
claei);y that failure to do so will not ty's claimed classification for purposes Accordingly, 26 CFR parts 1, 301,

invalidate an otherwise valid election.of @Pplying the provisions of the specialand 602 are amended as follows:

Although the failure to attach a copytransition rule will be the business entity
will nogt adversely affect an othen,viggplassification claimed by the entity afterPART 1—INCOME TAXES

valid election, taxpayers are reminded! has been determined to be a business paragraph 1. The authority citation

* * * *

that each member of the entity is re-entity. for part 1 continues to read in part as
quired to file returns that are consisten follows:
with the entity’s election. Failure to Eﬁect on other documents Authority: 26 U.S.C. 7805 * * *

attach the election form to a federal tax The Service has published a number par. 2. Section 1.581-1 is revised to
or information return as directed in theof revenue rulings and revenue proceread as follows:

regulations may give rise to penaltiesdures interpreting the section 7701 regu-

against the non-filing party. Other appli-lations. The Service is currently review-§ 1.581-1 Banks.

cable penalties may also apply to partiethg these revenue rulings and revenue _

who file federal tax or information re- procedures to determine which are af- @ In order to b.e a. ba:nk as defined

turns inconsistent with the entity’s elec-fected by the publication of these reguin S€ction 581, an institution must be a

tion. lations. See accompanying Notice g7_1corporation for federal tax purposes. See
One commentator asked for guidanc&pecial Analyses § 301.7701-2(b) of this chapter for the

on the treatment of conversions by elec- It has been determined that this Tread®finition of a corporation.

tion from partnership to corporation andsury decision is not a significant regula-_ (b) This section is effective as of

from corporation to partnership. Thistory action as defined in EO 12866.January 1, 1997. _

issue is outside the scope of thes&herefore, a regulatory assessment is not Par. 3. Section 1.581-2 is amended as

classification rules and thus is not adrequired. It also has been determinedpllows:

dressed in these regulations. Treasurthat section 553(b) of the Administrative 1. Paragraph (a) is removed.

and the IRS, however, are actively conProcedure Act (5 U.S.C. chapter 5) does 2. Paragraphs (b) and (c) are redesig-

sidering issuing guidance on the treatnot apply to these regulations. It isnated as paragraphs (a) and (b), respec-

ment of such conversions. hereby certified that these regulations daively.
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3. Newly designated paragraph (a) ido change its federal tax classificationr503, are not recognized as separate
amended by revising the second and lastill retain that employer identification entities for federal tax purposes.
sentences. number. (4) Single owner organizationsUn-

The revisions read as follows: der 88 301.7701-2 and 301.7701-3,

_ _ oo certain organizations that have a single
§ 1.581-2 Mutual savings banks, build- Par. 7. Sections  301.7701-1yner can choose to be recognized or

ing and loan associations, and coopera301.7701-2, and 301.7701-3 are revisegisregarded as entities separate from
tive banks. to read as follows: their owners.

(@) * * * See section 593 for special § 301.7701-1 Classification of organi- (b) Classification of organizations

rules concerning reserves for bad debts.ar The classification of organizations that
* * * Sege a?so section 594 and%atlons for federal tax purposes, are recognized as separate entities is

; : (a) Organizations for federal tax pur- ; _
§ 1.594-1 for special rules goveming,,ces (1) |n general The Internal Rev- ggtle;;nc;gfg aunréde3r01 3?0:132% .Ez?elssz,a
the taxation of a mutual savmgs_banlgnue Code prescribes the classificatioBroyision of the Internal Revenue Code
conducting a life insurance businessq¢ \arigus organizations for federal tax such as section 860A addressing Real
Urposes. Whether an organization is aéstate Mortgage Investment Conduits
ntity separate from its owners for fed- REMICs)) provides for special treat-
eral tax purposes is a matter of federalent of that organization. For the classi-

§ 1.761-1 Terms defined. tax law and does not depend on wheth&fcaion of organizations as trusts, see

. _ the organization is recognized as am 301 7701-4. That section provides
(a) Partnership.The termpartnership entity under local law. that trusts generally do not have associ-

means a partnership as determined under(2) Certain joint undertakings give ates or an objective to carry on business
8§ 301.7701-1, 301.7701-2, andise to entities for federal tax purposesfor profit. Sjections 301_%/701_2 and
301.7701-3 of this chapter. A joint venture or other contractual 301.7701-3 provide rules for classifying
e arrangement may create a separate enti§ganizations that are not classified as

for federal tax purposes if the partici-trysts

PART 301—PROCEDURE AND )

pants carry on a trade, business, finan- () Qualified cost sharing arrange-

ADMINISTRATION cial operation, or venture and divide thenents A qualified cost sharing arrange-
Par. 5. The authority citation for partpmf'ts t_herefrom. For example, a sepament that is described in § 1.482—7 of
301 continues to read in part as followsfate entity exists for federal tax purposegys chapter and any arrangement that is

* * * * *

Par. 4. In 8 1.761-1, paragraph (a) ig
revised to read as follows:

Authority: 26 U.S.C. 7805 * * * if co-owners of an apartment buildingyeated by the Commissioner as a quali-
Par. 6. Section 301.6109-1 islease space and in addition provid§ieq cost sharing arrangement under
amended as follows: services to the occupants either dwectlg 1.482-7 of this chapter is not recog-

1. Paragraph (b)(2)(iii) is amended byor through an agent. Nevertheless, fi;ed as a separate entity for purposes
removing the language “and” at the endioint undertaking merely to share ex-o¢ the |nternal Revenue Code. See
of the paragraph. penses does not create a separate ent§y1 4827 of this chapter for the proper

2. Paragraph (b)(2)(iv) is amended byor federal tax purposes. For example, ityeaiment of qualified cost sharing ar-
removing the period at the end of thelWO Or more persons jointly construct &,ngements.
paragraph, and replacing it with theditch merely to drain surface water from 4 pomestic and foreign entitiesor
language “; and”. their properties, they have not created urposes of this section and

3. Paragraph (b)(2)(v) is added. ~ Separate entity for federal tax purposesgg 301 7701-2 and 301.7701-3, an en-

4. The text of paragraph (d)(2) isSimilarly, mere co-ownership of prop- is"a domestic entity if it is created
redesignated as paragraph (d)(2)(i).  ©rty that is maintained, kept in repair,," guanized in the United States or

5. A paragraph heading is added foRnd rented or leased does not constituig, jo "the Jaw of the United States or of
newly designated paragraph (d)(2)())@ Separate entity for federal tax purn. siate: an entity is foreign if it is not

6. Paragraph (d)(2)(ii) is added. poses. For example, if an indvidualy,megtic ' See sections 7701(a)(4) and
The revisions and additions read agwner,t 0: tenar‘ttst in (;ommor;, of fam;w(a)(S).
follows: property lease it to a farmer for a cas : :
rental or a share of the crops, they dq (de) §S?Si s%f_uzrpotshees toef rrtgltztzeiﬁt-lon
§ 301.6109-1 Identifying numbers. not necessarily create a separate enti udes the bistrict c;f Columbia
N *i oo for federal t'ax purposes. - (f) Effective date The rules of this
(b) (3) Certain local law entities not rec- . .t.0-" 2o affective as of January 1
(2) *** oghized An entity formed under local 1997 y &
(v) A foreign person that makes anlaw is not always recognized as a '
election under § 301.7701-3(c). separate entity for federal tax purposess 301.7701-2 Business entities: defini-
LA T S For example, an organization whollyons. ' ’
(d) *** owned by a State is not recognized as a
(2) Employer identification number separate entity for federal tax purposes (a) Business entitiesFor purposes of
(i) In general * * * if it is an integral part of the State.this section and § 301.7701-3, kausi-

(i) Special rule for entities electing Similarly, tribes incorporated under secness entityis any entity recognized for
to change their federal tax classificationtion 17 of the Indian Reorganization Actfederal tax purposes (including an entity
under § 301.7701-3(c)Any entity that of 1934, as amended, 25 U.S.C. 477, owith a single owner that may be disre-
has an employer identification numbemunder section 3 of the Oklahoma Indiargarded as an entity separate from its
and then elects under § 301.7701-3(d)Velfare Act, as amended, 25 U.S.Cowner under § 301.7701-3) that is not
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properly classified as a trust under
§ 301.7701-4 or otherwise subject to

special treatment under the Internal Rev€Eompania Anonima

enue Code. A business entity with two
or more members is classified for fed-
eral tax purposes as either a corporation
or a partnership. A business entity with
only one owner is classified as a corpo-
ration or is disregarded; if the entity is
disregarded, its activities are treated in
the same manner as a sole proprietor-
ship, branch, or division of the owner.
(b) Corporations For federal tax pur-
poses, the termcorporation means—
(1) A business entity organized under
a Federal or State statute, or under a
statute of a federally recognized Indian
tribe, if the statute describes or refers to
the entity as incorporated or as a corpo-
ration, body corporate, or body politic;
(2) An association (as determined un-
der § 301.7701-3);
(3) A business entity organized under

a State statute, if the statute describes or Kazakstan,
refers to the entity as a joint-stockKogham

company or joint-stock association;

(4) An insurance company;

(5) A State-chartered business entity
conducting banking activities, if any of
its deposits are insured under the Fed-
eral Deposit Insurance Act, as amended,
12 U.S.C. 1811 et seq., or a similar
federal statute;

(6) A business entity wholly owned
by a State or any political subdivision
thereof;

(7) A business entity that is taxable

as a corporation under a provision of theion

Internal Revenue Code other than sec-
tion 7701(a)(3); and

(8) Certain foreign entities—(i) In
general Except as provided in para-
graphs (b)(8)(ii) and (d) of this section,
the following business entities formed in
the following jurisdictions:

American Samoa, Corporation

Argentina, Sociedad Anonima

Australia, Public Limited Company

Denmark, Aktieselskab
Ecuador, Sociedad Anonima or

Tunisia, Societe Anonyme

Turkey, Anonim Sirket

Ukraine, Aktsionerne Tovaristvo
Vidkritogo Tipu

United Kingdom, Public Limited

Egypt, Sharikat Al-Mossahamah
El Salvador, Sociedad Anonima

Finland, Osakeyhtio/Aktiebolag Company
France, Societe Anonyme United States Virgin Islands, Corpora-
Germany, Aktiengesellschaft tion

Greece, Anonymos Etairia Uruguay, Sociedad Anonima
Guam, Corporation Venezuela, Sociedad Anonima or
Guatemala, Sociedad Anonima Compania Anonima
Guyana, Public Limited Company (ii) Exceptions in certain case§he
Honduras, Sociedad Anonima following entities will not be treated as
Hong Kong, Public Limited Company corporations under paragraph (b)(8)(i) of
Hungary, Reszvenytarsasag this section:
Iceland, Hlutafelag (A) With regard to Canada, any cor-
India, Public Limited Company poration or company formed under any
Indonesia, Perseroan Terbuka federal or provincial law which provides
Ireland, Public Limited Company that the liability of all of the members
Israel, Public Limited Company of such corporation or company will be
Italy, Societa per Azioni unlimited; and
Jamaica, Public Limited Company (B) With regard to India, a company
Japan, Kabushiki Kaisha deemed to be a public limited company
Ashyk Aktsionerlik solely by operation of Section 43A(1)
(relating to corporate ownership of the
Republic of Korea, Chusik Hoesacompany), section 43A(1A) (relating to
Liberia, Corporation annual average turnover), or section
Luxembourg, Societe Anonyme 43A(1B) (relating to ownership interests
Malaysia, Berhad in other companies) of the Companies
Malta, Partnership Anonyme Act, 1956 (or any combination of these),
Mexico, Sociedad Anonima provided that the organizational docu-
Morocco, Societe Anonyme ments of such deemed public limited
Netherlands, Naamloze Vennootschapompany continue to meet the require-
New Zealand, Limited Company ments of section 3(1)(iii) of the Compa-
Nicaragua, Compania Anonima nies Act, 1956.
Nigeria, Public Limited Company (iii) Public companiesWith regard to
Northern Mariana Islands, Corpora-Cyprus, Hong Kong, Jamaica, and
Trinidad and Tobago, the term public
Norway, Aksjeselskap limited company includes any limited
Pakistan, Public Limited Companycompany which is not a private limited
Panama, Sociedad Anonima company under the laws of those juris-
Paraguay, Sociedad Anonima dictions.
Peru, Sociedad Anonima (iv) Limited companies Any refer-
Philippines, Stock Corporation ence to a limited company (whether
Poland, Spolka Akcyjna public or private) in paragraph (b)(8)(i)
Portugal, Sociedade Anonima of this section includes, as the case may
Puerto Rico, Corporation be, companies limited by shares and
Romania, Societe pe Actiuni companies limited by guarantee.

Austria, Aktiengesellschaft Russia, Otkrytoye Aktsionernoy (v) Multilingual countries Different

Barbados, Limited Company Obshchestvo linguistic renderings of the name of an
Belgium, Societe Anonyme Saudi Arabia, Sharikat Al- entity listed in paragraph (b)(8)(i) of this
Belize, Public Limited Company Mossahamah section shall be disregarded. For ex-

Bolivia, Sociedad Anonima

Brazil, Sociedade Anonima

Canada, Corporation and Company

Chile, Sociedad Anonima

People’s Republic of China, Gufen
Youxian Gongsi

Republic of China (Taiwan), Ku-fen
Yu-hsien Kung-szu

Colombia, Sociedad Anonima

Costa Rica, Sociedad Anonima

Cyprus, Public Limited Company

Czech Republic, Akciova SpolecnostCompany

pany

(Mahachon)

Singapore, Public Limited Companyample, an entity formed under the laws
Slovak Republic, Akciova Spolocnostof Switzerland as a Societe Anonyme
South Africa, Public Limited Com- will be a corporation and treated in the
same manner as an Aktiengesellschaft.
Spain, Sociedad Anonima (c) Other business entitiesFor fed-
Surinam, Naamloze Vennootschageral tax purposes—
Sweden, Publika Aktiebolag (1) The term partnership means a
Switzerland, Aktiengesellschaft business entity that is not a corporation
Thailand, Borisat Chamkad under paragraph (b) of this section and
that has at least two members.

(2) Wholly owned entities-(i) In
general A business entity that has a

Trinidad and Tobago, Public Limited
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single owner and is not a corporationapplied to that entity by substituting theoccurs at any time during the time that
under paragraph (b) of this section igate of the entity’s formation for May 8, the entity’s classification is relevant as
disregarded as an entity separate frorh996. defined in paragraph (d) of this section)
its owner. (3) Termination of grandfather sta- until the entity makes an election to
(i) Special rule for certain businesstus—(i) In general An entity that is not change that classification under para-
entities If the single owner of a busi- treated as a corporation under paragraggraph (c)(1) of this section. Paragraph
ness entity is a bank (as defined inb)(8)(i) of this section by reason of(c) of this section provides rules for
section 581), then the special rules apparagraph (d)(1) or (d)(2) of this sectionmaking express elections. Paragraph (d)
plicable to banks will continue to apply will be treated permanently as a corpoof this section provides special rules for
to the single owner as if the wholly ration under paragraph (b)(8)(i) of thisforeign eligible entities. Paragraph (e) of
owned entity were a separate entitysection from the earliest of: this section provides special rules for
(d) Special rule for certain foreign (A) The effective date of an electionclassifying entities resulting from part-
business entities-(1) In general Except to be treated as an association unddrership terminations and divisions under
as provided in paragraph (d)(3) of this§ 301.7701-3; section 708(b). Paragraph (f) of this
section, a foreign business entity de- (B) A termination of the partnership section sets forth the effective date of
scribed in paragraph (b)(8)() of thisunder section 708(b)(1)(B) (regardingthis section and a special rule relating to
section will not be treated as a corporasale or exchange of 50 percent or mor@rior periods.
tion under paragraph (b)(8)(i) of thisof the total interest in an entity’s capital () Classification of eligible entities

section if— or profits within a twelve month pe- that do not file an electior-(1) Domes-
() The entity was in existence onriod); or tic eligible entities Except as provided
May 8, 1996; (C) A division of the partnership un- in paragraph (b)(3) of this section, un-
(i) The entity's classification was rel- ger section 708(b)(2)(B). less the entity elects otherwise, a domes-
evant (as defined in § 301.7701-3(d)) (i) Special rule for certain entities tic eligible entity is—
on May 8, 1996; For purposes of paragraph (d)(2) of this (i) A partnership if it has two or

(iif) No person (including the entity) gaction paragraph (d)(3)(i)(B) of thisMore members; or
for whom the entity’s classification Wassection, shall not apply if the sale or (i) Disregarded as an entity separate
relevant on May 8, 1996, treats the xchange of interests in the entity is to drom its owner if it has a single owner.
entity as a corporation for purposes ofg|ated person (within the meaning of (2) Foreign eligible entities—(i) In
filing such person's federal income taXgactions 267(b) and 707(b)) and occurgeneral Except as provided in para-
returns, information returns, and Wwith-\o |ater than twelve months after thedraph (b)(3) of this section, unless the
holding documents for the taxable yeayaie of the formation of the entity. entity elects otherwise, a foreign eligible

including May 8, 1996; ( : . entity is—
. ! o e) Effective date The rules of this S
(iv) Any change in the entity's section are effective as of January 1 (A) A partnership if it has two or

claimed classification within the sixty 1997 more members and at least one member
months prior to May 8, 1996, occurred ' does not have limited liability;

solely as a result of a change in they 301 7701-3 Classification of certain_(B) An association if all members
organizational documents of the entityy ,ciness entities. have limited liability; or

and the entity and all members of the (C) Disregarded as an entity separate

entity recognized the federal tax conse- (a) In general A business entity that from its owner if it has a single owner
quences of any change in the entity'ss not classified as a corporation undethat does not have limited liability.
classification within the sixty months § 301.7701-2(b)(1), (3), (4), (5), (6), (ii) Definition of limited liability. For
prior to May 8, 1996; (7), or (8) (aneligible entity can elect purposes of paragraph (b)(2)(i) of this
(v) A reasonable basis (within theits classification for federal tax purposessection, a member of a foreign eligible
meaning of section 6662) existed oras provided in this section. An eligibleentity has limited liability if the member
May 8, 1996, for treating the entity asentity with at least two members canhas no personal liability for the debts of
other than a corporation; and elect to be classified as either an assar claims against the entity by reason of
(vi) Neither the entity nor any mem- ciation (and thus a corporation undetbeing a member. This determination is
ber was notified in writing on or before § 301.7701-2(b)(2)) or a partnershipbased solely on the statute or law pursu-
May 8, 1996, that the classification ofand an eligible entity with a singleant to which the entity is organized,
the entity was under examination (inowner can elect to be classified as amxcept that if the underlying statute or
which case the entity’s classificationassociation or to be disregarded as alaw allows the entity to specify in its
will be determined in the examination).entity separate from its owner. Paraorganizational documents whether the
(2) Binding contract rule If a foreign graph (b) of this section provides amembers will have limited liability, the
business entity described in paragrapbefault classification for an eligible en-organizational documents may also be
(b)(8)(i) of this section is formed aftertity that does not make an election.relevant. For purposes of this section, a
May 8, 1996, pursuant to a writtenThus, elections are necessary only whemember has personal liability if the
binding contract (including an acceptedan eligible entity chooses to be classicreditors of the entity may seek satisfac-
bid to develop a project) in effect onfied initially as other than the defaulttion of all or any portion of the debts or
May 8, 1996, and all times thereafter, inclassification or when an eligible entity claims against the entity from the mem-
which the parties agreed to engage (diehooses to change its classification. Afer as such. A member has personal
rectly or indirectly) in an active and entity whose classification is determinediability for purposes of this paragraph
substantial business operation in the judunder the default classification retainseven if the member makes an agreement
risdiction in which the entity is formed, that classification (regardless of anyunder which another person (whether or
paragraph (d)(1) of this section will bechanges in the members’ liability thatnot a member of the entity) assumes
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such liability or agrees to indemnify thatfederal tax or information return for thefifty percent of the ownership interests
member for any such liability. taxable year for which an election isin the entity as of the effective date of

(3) Existing eligible entities-(i) In made under paragraph (c)(1)(i) of thishe subsequent election are owned by
general Unless the entity elects other-section must attach a copy of its Formpersons that did not own any interests in
wise, an eligible entity in existence prior8832 to its federal tax or informationthe entity on the filing date or on the
to the effective date of this section willreturn for that year. If the entity is not effective date of the entity’s prior elec-
have the same classification that theequired to file a return for that year, ajjgn.
entity claimed under 8§ 301.7701-1copy of its Form 8832 must be attached :
throalgh 301.7701-3 as in effect on thdo I:t)r):e federal income tax or information (v) .De.emed eIgc_nons(A_) Exempt
date prior to the effective date of thisreturn of any direct or indirect owner oforgan|zat|on§An eligible entity Fhat has
section; except that if an eligible entitythe entity for the taxable year of thebeen determined to 'be, or claims to.be,
with a single owner claimed to be aowner that includes the date on whicHEX€mpt from taxation under section
partnership under those regulations, ththe election was effective. An indirect201(8) is treated as having made an
entity will be disregarded as an entityowner of the entity does not have to€lection under this section to be classi-
separate from its owner under this paraattach a copy of the Form 8832 to itsfied as an association. Such election will
graph (b)(3)(i). For special rules regard+eturn if an entity in which it has an be effective as of the first day for which
ing the classification of such entities forinterest is already filing a copy of theexemption is claimed or determined to
periods prior to the effective date of thisForm 8832 with its return. If an entity, apply, regardless of when the claim or
section, see paragraph (f)(2) of thisor one of its direct or indirect owners,determination is made, and will remain
section. fails to attach a copy of a Form 8832 toin effect unless an election is made

(ii) Special rules For purposes of its return as directed in this section, arunder paragraph (c)(1)(i) of this section
paragraph (b)(3)(i) of this section, aotherwise valid election under paragraplafter the date the claim for exempt
foreign eligible entity is treated as being(c)(1)(i) of this section will not be status is withdrawn or rejected or the
in existence prior to the effective date ofinvalidated, but the non-filing party may date the determination of exempt status
this section only if the entity’s classifi- be subject to penalties, including anyis revoked.
cation was relevant (as defined in paraapplicable penalties if the federal tax or (B) Real estate investment trustsn
graph (d) of this section) at any timeinformation returns are inconsistent withgjigiple entity that files an election un-
during the sixty months prior to thethe entity's election under paragraphyer section 856(c)(1) to be treated as a
effective date of this section. If an entity(c)(1)(i) of this section. _ real estate investment trust is treated as
claimed different classifications prior to (i) Effective date of electionAn paying made an election under this
the effective date of this section, theelection made under paragraph (c)(1)(iyection to be classified as an association.
entity’s classification for purposes ofof this section will be effective on the g,ch election will be effective as of the
paragraph (b)(3)(i) of this section is thedate specified by the entity on Formgrst day the entity is treated as a real
:?st (;Iass_lflcatll(_)nbi:lmmet{? ’by 'ﬁhe i_ntlty._8832 or_f(_)ndthe dtahte fllled t|_f nofsuch fjr";‘]teestate investment trust.

a foreign eligible entity’s classifica- is specified on the election form. The : ; )
tion is relevant prior to the effective effective date specified on Form 8832arrgwl)esEﬁﬁ,|r:tFr)§: t-rggerurgsl,log:‘“?r%s e);ra-
date of this section, but no federal tax occan not be more than 75 days prior t P 3 P
( : |, DL . AYS Prior 1y aph (c)(1):
information return is filed or the federalthe date on which the election is filed .

. . L Example 1 On July 1, 1998, X, a domestic
tax or information return does not indi-and can not be more than 12 month@orporaﬁon, purchases a 10% interest in Y, an
cate the classification of the entity, theafter the date on which the election iligible entity formed under Country A law in
entity’s classification for the period prior filed. If an election specifies an effective1990. The entity’s classification was not relevant
to the effective date of this section isdate more than 75 days prior to the dat@uraggespe;;‘jr”mf%sfggelfj?s'm;arf O]E"an'”i‘:]ot;T:St'toi’:]
determined under the regulations in efon which the election is filed, it will be § ﬁhus‘ e hot consdoned to be in existones on
fect on the date prior to the effectiveeffective 75 days prior to the date it Wase effective date of this section for purposes of
date of this section. filed. If an election specifies an effectiveparagraph (b)(3) of this section. Under the appli-

(c) Elections—(1) Time and place for date more than 12 months from the dateable Country A statute, all members of Y have
filing—() In general Except as pro- on which the election is filed, it will be 'mited liability as defined in paragraph (b)(2)(ii)

. . - . . of this section. Accordingly, Y is classified as an
vided in paragraphs (c)(1)(iv) and (v) ofeffective 12 months after the date it was,ssociation under paragraph (b)(2)()(B) of this
this section, an eligible entity may elecffiled. If an election specifies an effectivesection unless it elects under this paragraph (c) to
to be classified other than as providediate before January 1, 1997, it will bebe classified as a partnership. To be classified as a
under paragraph (b) of this section, or teeffective as of January 1, 1997. partnership as of July 1, 1998, Y must file a Form
change its classification, by filing Form (iv) Limitation. If an eligible entity 85?12)(i)byofsiﬁifmsbeecrﬁolng’ égffusesesn pslre"’girgﬁh
8832, Entity Classification Election, makes an election under paragrapBannot be effective more than 75 days prior to the
with the service center designated orfc)(1)(i) of this section to change itsdate on which it is filed, if Y files its Form 8832
Form 8832. An election will not be classification (other than an electionafter September 13, 1998, it will be classified as
accepted unless all of the informationmade by an existing entity to change itg" association from July 1, 1998, until the effec-

. . . P . ive date of the election. In that case, it could not
required by the form and instructions.classification as of the effective date Ofy,,nge its classification by election under this
including the taxpayer identifying num-this section), the entity cannot change itgaragraph (c) during the sixty months succeeding
ber of the entity, is provided on Formclassification by election again duringthe effective date of the election.

8832. See § 301.6109-1 for rules orihe sixty months succeeding the effec- Example 2 () Z is an eligible entity formed
applying for and displaying Employertive date of the election. However, theunder Country B law and is in existence on the
Identification Numbers. Commissioner may permit the entity tochccuve date of this section within the meaning of

.. e . . . L . —paragraph (b)(3) of this section. Prior to the

(i) Further notification of elections change its classification by electiongfective date of this section, Z claimed to be
An eligible entity required to file a within the sixty months if more than classified as an association. Unless Z files an
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election under this paragraph (c), it will continuethe entity is acquired which will require The revisions and addition read as
to be classified as an association under paragra%] U.S. person to file an information follows:

b)(3) of thi tion.
( )(.. ) 0 s section __return on Form 5471.

(i) Z files a Form 8832 pursuant to this . L . § 301.7701-4 Trusts.
paragraph (c) to be classified as a partnership, (2) Special rule when classification is

effective as of the effective date of this section. Zno longer relevant. If the classification ) . % %
can file an election to be classified as an associepf a foreign eligible entity which was (b) Business trusts* The fact
tion at any time thereatter, but then would not beyreviously relevant for federal tax pur- that any organization is technically cast

permitted to change its classification by election +ln the trust form, by conveying title to
during the sixty months succeeding the effectivd 0SES CE€ASES to be releva?m, for SI).(t. tv to trust for the b fit of
- consecutive months, the entity’s classifiP@Perty to lrustees ior ihe benefit o
date of that subsequent election. S ’ 1Y persons designated as beneficiaries, will
cation will initially be determined under '

(2) Authorized signatures(i) In gen- the default classification when the clas10t change the real character of the
eral. An election made under paragraptsification of the foreign eligible entity organization if the organization is more
(©)(1)(i) of this section must be signedagain becomes relevant. The date thaqr%perly classified gs a business entity
by— the classification of a foreign entity Under 8 301.7701-2.

, ceases to be relevant is the date an (©) * * * (1) * * * An investment
(A) Each member of the electing en- vent ocours that causes the classificalust with multiple classes of ownership

tity who is an owner at the time the ~ = “interests ordinarily will be classified as
election is filed; or tion to no longer be relevant, o, if "° 2 business entity under § 301.7701-2;
_ event occurs in a taxable year that nuty : '

(B) Any officer, manager, or member causes the classification to be relevant’oWever, an investment trust with mul-
of the electing entity who is authorizedhen the date is the first day of thattiPle classes of ownership interests, in
(under local law or the entity’s organiza-taxable year. which there is no power under the trust
tional documents) to make the election (g) Coordination with section 708(b) agreement to vary the investment of the
and who represents to having such alUexcept as provided in § 301.7701 certificate holders, will be classified as a

thorization under penalties of perjury.z(d)(g,) (regarding termination of grand_trust if the trust is formed to facilitate

. . . ; : -~ direct investment in the assets of the
(i) Retroactive elections For pur- father status for certain foreign busmesaust and the existence of multiple
poses of paragraph (c)(2)(i) of this secentities), an entity resulting from a asses of ownership interests is inciden-
tion, if an election under paragraphtransaction described in section[al to that purpose
(c)(1)(i) of this section is to be effective 708(b)(1)(B) (partnership termination 2) *** '
for any period prior to the time that it is dué to sales or exchanges) or section p.. 510 1« = » As a consequence
filed, each person who was an owner 08(bD)(2)(B) (partnership division) is ay,q"ayistence of multiple classes of trust
between the date the election is to b&artnership. ownership is not incidental to any pur-
effective and the date the election is (f) Effective date-(1) In general pose of the trust to facilitate direct
filed, and who is not an owner at theThe rules of this section are effective asnyestment, and, accordingly, the trust is

* * * * *

time the election is filed, must also signof January 1, 1997. classified as a business entity under
the election. (2) Prior treatment of existing enti- § 301.7701-2.
(d) Special rules for foreign eligible ties In the case of a business entity that o x e

entities—(1) For purposes of this sec-is not described in § 301.7701-2(b)(1), Example 3* * * Accordingly, the
tion, a foreign eligible entity’s classifica- (3), (4), (5), (6), or (7), and that was inyyst s classified as a business entity
tion is relevant when its classificationexistence prior to January 1, 1997, thgnder § 301.7701-2.

affects the liability of any person for entity’s claimed classification(s) will be
federal tax or information purposes. Forrespected for all periods prior to January . :
example, a foreign entity’s classificationl, 1997, if— segzioﬁﬁegg\é?alﬁaf TretJUtIS)fattsl]; th:ars
would be relevant if U.S. income was (i) The entity had a reasonable baSiT')e inning aftery nggmber 31 1)/960
paid to the entity and the determination(within the meaning of section 6662) forPagr]a ra gh (€)(5) of this section contains
by the withholding agent of the amountits claimed classification; rulesgofpapplicability for paragraph (e)

to be withheld under chapter 3 of the (i) The entity and all members of the . : x

X of this section. In addition, the last
Internal Revenue Code (if any) wouldentity recognized the federal tax consesentences of paragraphs (b), (c)(1), and
vary depending upon whether the entityences of any change in the entity’§c)(2) Example land Example 3of this

is classified as a partnership or as ag|assification within the sixty months i i
association. Thus, the classificatiorbriOr to January 1, 1997; andy iggt;on are effective as of J