Treasury Regulation 301.6311-2 Attachment 3, Appendix C

[ 4830-01- p] Publ i shed Decenber 14, 2001
DEPARTMENT OF THE TREASURY

I nternal Revenue Service

26 CFR Part 301

[ TD 8969]

RI'N 1545- AWB7

Paynment by Credit Card and Debit Card

AGENCY: Internal Revenue Service (IRS), Treasury.

ACTI ON: Final regulations and renoval of tenporary regul ations.
SUMMARY: Thi s docunent contains final regulations authorizing the
Comm ssioner to accept paynent of internal revenue taxes by
credit card or debit card and Iimt the use and discl osure of
information relating to paynent of taxes by credit card and debit
card. Additionally, the final regulations provide that paynents
of tax by check or noney order should be made payable to the
United States Treasury. The final regulations reflect changes to
the | aw nade by the Taxpayer Relief Act of 1997 and affect
persons who pay their tax liabilities by credit card, debit card,
check, or noney order.

DATES: Effective Date: These final regulations are effective

Decenber 14, 2001.

Applicability Date: For dates of applicability, see

8§301. 6311-2(h).
FOR FURTHER | NFORMATI ON CONTACT: Brinton Warren (202) 622-4940

(not a toll-free nunber).
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SUPPLEMENTARY | NFORMATI ON:
Backgr ound

Thi s docunent contains final regulations anmending the
Procedure and Adm nistration Regulations (26 CFR part 301) under
sections 6103 and 6311 of the Internal Revenue Code (Code). The
final regulations reflect the anendnent of sections 6103 and 6311
by section 1205 of the Taxpayer Relief Act of 1997, Public Law
105-34 (111 Stat. 788) (TRA 1997); section 4003(k) of the Tax and
Trade Relief Extension Act of 1998, Public Law 105-277 (112 Stat.
2681) (TREA 1998); and section 3703 of the Internal Revenue
Service Restructuring and Reform Act of 1998, Public Law 105-206
(112 Stat. 685)( RRA 1998).

On Decenber 15, 1998, the IRS and Treasury published
tenporary regulations (TD 8793) in the Federal Register (63 FR
68995). A notice of proposed rul emaki ng (REG 111435-98) cross-
referencing the tenporary regul ati ons was published on the sane
day in the Federal Register (63 FR 69031). (References herein to
the proposed regul ations shall be to the tenporary regul ations.)
No public hearing was requested or held. Two witten coment
| etters were received. After consideration of the comments, the
proposed regul ati ons are adopted as revised by this Treasury
deci sion, and the correspondi ng tenporary regul ations are

renmoved. The comments and revi sions are di scussed bel ow.
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Expl anati on of Provisions

Section 301.6311-1 currently provides that checks or noney
orders shoul d be made payable to the Internal Revenue Servi ce.
Section 3703 of RRA 1998 states that the Secretary of the
Treasury shall establish such rules, regul ations, and procedures
as are necessary to allow paynent of taxes by check or noney
order payable to the United States Treasury. The amendnent to
8§ 301.6311-1 accordingly provides that checks and noney orders
shoul d be nade payable to the United States Treasury.

As anmended by section 1205 of TRA 1997, section 6311(a)
provides that it shall be lawful for the Secretary of the
Treasury to receive paynent for internal revenue taxes by any
commercially acceptabl e neans that the Secretary deens
appropriate, to the extent and under the conditions provided in
regul ati ons prescribed by the Secretary. The legislative history
acconpanyi ng TRA 1997 explains that commercially accept abl e neans
i nclude "electronic funds transfers, including those arising from
credit cards, debit cards, and charge cards.” H R Conf. Rep
No. 105-220, at 652 (1997). The current regul ations under
8§ 301.6311-1 permt paynent of taxes by checks, drafts drawn on
financial institutions, or noney orders. The final regulations
add paynents by credit cards (which includes charge cards) and
debit cards to the acceptabl e nethods of paynment under section

6311. Section 6302 and the regul ations thereunder remain the
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authority for fornms of paynent by electronic funds transfer other
t han paynent by credit card or debit card.

Only credit cards or debit cards approved by the
Comm ssi oner may be used for paynent of internal revenue taxes
under section 6311, only the types of tax liabilities specified
by the Conm ssioner nay be paid by credit card or debit card, and
all such paynents nust be nmade in the manner and in accordance
with the forms, instructions, and procedures prescribed by the
Conmi ssioner. The Comm ssioner has entered into contracts with
third party service providers who will process the credit and
debit card transactions. The Conm ssioner may not inpose any fee
on persons maki ng paynent of taxes by credit card or debit card.
However, other persons participating in the program including
third party service providers who process credit or debit card
transactions, are not prohibited from charging fees.

The final regulations provide, as required by section
6311(d) (3), that the paynment of taxes by credit card or debit
card is subject to the error resolution procedures of section 161
of the Truth in Lending Act (TILA) (15 U S.C. 1666), section 908
of the Electronic Fund Transfer Act (EFTA) (15 U.S.C. 1693f), or
any simlar provisions of state or |local |aw. The paynent,
however, is subject to the error resolution procedures of these
statutes only for the purpose of resolving errors relating to the
credit card or debit card account, and not for the purpose of

resolving any errors, disputes, or adjustnments relating to the
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underlying tax liability. These provisions ensure that any
di sputes concerning the nerits of the tax liability wll be
resolved in the traditional adm nistrative and judicial foruns
(e.g., by filing a petition in Tax Court or by paying the
disputed tax and filing a claimfor refund), and will not be
raised in any dispute with the card issuer, financial
I nstitution, or other person participating in the credit card or
debit card transaction

As aut horized by section 6311(d)(3)(E), the final
regul ations permt the Conm ssioner to return funds erroneously
received due to errors relating to the credit card or debit card
account by arranging for a credit to the taxpayer’s account with
the issuer of the credit card or debit card or other appropriate
financial institution or person. Returns of funds through credit
card or debit card account credits, however, are available only
to correct errors relating to the credit card or debit card
account, and not to refund overpaynents of taxes.

The final regul ations also provide the procedures required
under sections 6103(k)(9) and 6311(e) with respect to the use and
di sclosure of information relating to paynent of taxes by credit
card and debit card. Section 1205(c)(1) of TRA 1997 (as anended
by section 6012(b)(2) of RRA 1998) added section 6103(k)(9),
whi ch authorizes the IRS to disclose returns and return
information to financial institutions and others to the extent

necessary for the adm nistration of section 6311. Section
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6103(k) (9) further provides that disclosures of information for
pur poses other than to accept paynents by check or noney order
(for exanple, to accept paynent by credit card or debit card)
shall be made only to the extent authorized by witten procedures
pronmul gated by the Secretary. Section 6311(e) provides that no
person shall use or disclose any information relating to credit
card or debit card transactions obtained pursuant to section
6103(k) (9), except to the extent authorized by witten procedures
promul gated by the Secretary.

Pursuant to section 6311(e), the final regulations provide
that information received by any person in connection with the
paynment of tax by credit card or debit card shall be treated as
confidential by all persons who receive such information, whether
such information is received fromthe IRS or fromany ot her
person, including the taxpayer. |RS personnel are authorized to
di sclose to card issuers, financial institutions, and other
persons information necessary to process the tax paynent or to
bill or collect the amount charged or debited (for exanple, to
resolve billing errors).

The final regulations set forth the Iimted purposes and
activities for which such informati on may be used or disclosed by
card issuers, financial institutions, and other persons. The
permtted purposes and activities principally involve credit card
and debit card processing, billing, collection, account

servicing, account transfers, internal business records, |egal



Treasury Regulation 301.6311-2 Attachment 3, Appendix C

7

conpliance, and | egal proceedings. The final regulations
expressly prohibit the selling of information, the sharing of
information with credit bureaus, or the use of information for
any marketing purpose. Any person who uses or discloses
information in violation of section 6311(e) is subject to civil
liability for damages under section 7431(a)(2). See section
7431(h), added by section 1205(c)(2) of TRA 1997 (as anended by
section 6012(b)(3) of RRA 1998).
Summary of Comments

Comment ators recommended that the final regul ations be
anended to permt the IRS to conpensate private sector conpani es
for the services they provide in connection with the paynent of
taxes by credit and debit card. However, section 6311(d)(2)
prohi bits the paynment of such conpensation. Thus, the final
regul ati ons do not adopt this recomendati on.

Conment ators al so recommended that the final regul ations
I ncorporate by reference the applicable regulations and staff
coment ari es adopted by the Federal Reserve Board under the
provisions of TILA and EFTA referenced in the final regul ations.
The final regulations do not adopt this recommendati on because
the references in section 6311 and the final regulations to
section 161 of TILA and section 908 of EFTA are sufficient to
make the Federal Reserve Board regul ati ons and ot her | egal

gui dance under section 161 of TILA and section 908 of EFTA
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applicable to the paynent of taxes by credit card or debit card,
except as explicitly excepted in sections 6311(d)(3)(A) and (O).

Comment ators al so recommended a clarification of
8§ 301.6311-2T(c)(2) of the tenporary regulations, which provides
that the United States has a lien for the guaranteed anbunt of a
transaction upon all the assets of the institution making the
guarantee if the United States is not duly paid after the
t axpayer tenders a paynent of taxes by credit card or debit card.
The commentators note that the nere tendering of paynent by
credit card or debit card is not sufficient for the United States
to have a lien. Rather, the parties involved in the transaction
nmust al so follow the applicable procedures required to authorize
the transaction and to obtain the guarantee. Thus, the
coment ators recomrended that | anguage be added to the final
regul ations to provide that the United States will not have a
lien unless the parties involved follow the procedures required
to authorize the transaction and obtain a guarantee.

Under the tenporary regulations, the financial institution
nmust expressly guarantee the paynent in order for the United
States to have a lien on the assets of the institution nmaking the
guarantee. The financial institution's express guarantee w ||
arise only if the applicable procedures necessary to authorize
the transaction and obtain the guarantee are properly foll owed.
Addi tional |anguage in the final regulations is therefore

unnecessary.
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One comment ator questioned the use of the term conmerci al

transactions in 8§ 301.6311-2T(d)(2)(D). The coment at or

recommended renoving the word commerci al because, in general,

TI LA does not apply to commercial transactions. The final

regul ati ons adopt this recomrendati on by repl acing

8301. 6311-2T(d) (2)(D) in the final regulations with a provision

covering other types of errors simlar to the ones explicitly

covered by error resolution procedures in the final regul ations.
One comment at or recomended clarification of 8301.6311-

2T(9)(3) (i), which prohibits use or disclosure of information

relating to credit and debit card transactions for purposes

related to the sale or exchange of such information separate from

t he underlying receivable or account. The conmentator stated
that this provision conflicts wth other provisions in the
tenporary regul ations that specifically permt an exchange of
credit and debit card information to process credit and debit
card transactions and resolve billing errors without a sale or
exchange of the underlying receivable or account. The
comentator’s concern stens froman anbiguity created by the use
of the term exchange. To avoid confusion, the final regulations

repl ace exchange with transfer for consideration

Expl anati on of O her Revi sions
O her changes to the final regulations include the

followng. First, the final regulations clarify that sending
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recei pts or confirmation of a transaction to the taxpayer,
I ncl udi ng secured electronic transm ssions and facsimles, is a
perm ssi bl e disclosure. See 8301.6311-2(g)(1)(i)(E). Second,
the final regulations clarify that disclosure of information
necessary to conplete a transaction by the taxpayer wwth a state
or | ocal governnent agency (for exanple, to pay state or |ocal
tax by credit card or debit card) is a permssible disclosure
when explicitly authorized by the taxpayer. This allows a
taxpayer to make a state or |local tax paynent i mediately after
maki ng a federal tax paynment w thout requiring the taxpayer to
reenter information (for exanple, nane and Taxpayer
I dentification Nunber). See 8301.6311-2(g)(1)(i)(F). Third, the
final regulations provide that the termtax as used in these
final regulations includes interest, penalties, additional

amounts, and additions to tax. See 8301.6311-2(a)(1l). The

tenporary regulations did not refer to additional anounts.
Speci al Anal yses

It has been determined that this Treasury decision is not a
significant regulatory action as defined in Executive Order
12866. Therefore, a regulatory assessnent is not required. It
al so has been determ ned that section 553(b) of the
Adm ni strative Procedure Act (5 U . S.C. chapter 5) does not apply
to these final regul ations, and because these final regul ations

do not inpose a collection of information on snmall entities, the
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Regul atory Flexibility Act (5 U S.C. chapter 6) does not apply.
Therefore, a Regulatory Flexibility Analysis is not required.
Pursuant to section 7805(f) of the Code, the notice of proposed
rul emaki ng preceding these final regulation was submtted to the
Chi ef Counsel for Advocacy of the Small Business Admi nistration
for comment on its inpact on small business.
Drafting Information

The principal author of these final regulations is R
Bradl ey Taylor of the Ofice of Associate Chief Counsel,
Procedure and Adm nistration (Adm nistrative Provisions and
Judi cial Practice Division).
Li st of Subjects in 26 CFR Part 301

Enpl oynent taxes, Estate taxes, Excise taxes, Gft taxes,
I nconme taxes, Penalties, Reporting and recordkeeping
requirenents.
Adoption of Amendnents to the Regul ations

Accordingly, 26 CFR part 301 is anended as foll ows:
PART 301- - PROCEDURE AND ADM NI STRATI ON

Paragraph 1. The authority citation for part 301 is anended
by adding entries in nunerical order to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Section 301.6103(k)(9)-1 al so issued under 26 U.S.C.
6103(k)(9) and 26 U.S.C. 6103(q). * * *

Section 301.6311-2 al so issued under 26 U.S.C. 6311, * * *

Par. 2. Section 301.6103(k)(9)-1 is added to read as
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foll ows:

8301. 6103(k)(9)-1 Disclosure of returns and return information
relating to paynent of tax by credit card and debit card.

Oficers and enpl oyees of the Internal Revenue Service may
di sclose to card issuers, financial institutions, or other
persons such return information as the Conm ssioner deens
necessary in connection with processing credit card and debit
card transactions to effectuate paynent of tax as authorized by
8§ 301.6311-2. O ficers and enployees of the Internal Revenue
Service may di sclose such return information to such persons as
t he Conm ssi oner deens necessary in connection with billing or
coll ection of the anmounts charged or debited, including
resolution of errors relating to the credit card or debit card
account as described in 8§ 301.6311-2(d).

8301. 6103(k) (9)-1T [ Renoved]

Par. 3. Section 301.6103(k)(9)-1T is renoved.
8301. 6311-1 [ Anrended]

Par. 4. In section 301.6311-1, paragraph(a)(1)(i) is
revised by renoving the | anguage “Internal Revenue Service” from
the third sentence and addi ng the | anguage “United States
Treasury” in its place.

Par. 5. Section 301.6311-2 is added to read as foll ows:

8301.6311-2 Paynent by credit card and debit card.

(a) Authority to receive--(1) Paynents by credit card and

debit card. Internal revenue taxes may be paid by credit card or
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debit card as authorized by this section. Paynent of taxes by
credit card or debit card is voluntary on the part of the
taxpayer. Only credit cards or debit cards approved by the
Comm ssioner may be used for this purpose, only the types of tax
liabilities specified by the Conm ssioner may be paid by credit
card or debit card, and all such paynents nust be made in the
manner and in accordance with the fornms, instructions and
procedures prescribed by the Conm ssioner. All references in
this section to tax also include interest, penalties, additional
anmounts, and additions to tax.

(2) Paynents by electronic funds transfer other than

paynents by credit card and debit card. Provisions relating to

paynments by electronic funds transfer other than paynments by
credit card and debit card are contained in section 6302 and the
Treasury Regul ati ons pronul gated pursuant to section 6302.

(3) Definitions--(i) Credit card nmeans any credit card as

defined in section 103(k) of the Truth in Lending Act (15 U S.C
1602(k)), including any credit card, charge card, or other credit
device issued for the purpose of obtaining noney, property,

| abor, or services on credit.

(ii1) Debit card neans any accepted card or other neans of
access as defined in section 903(1) of the Electronic Fund
Transfer Act (15 U S. C. 1693a(1l)), including any debit card or
simlar device or neans of access to an account issued for the

purpose of initiating electronic fund transfers to obtain noney,
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property, |abor, or services.

(b) When paynent is deened nade. A paynent of tax by credit

card or debit card shall be deened nmade when the issuer of the
credit card or debit card properly authorizes the transaction,
provi ded that the paynent is actually received by the United
States in the ordinary course of business and is not returned
pursuant to paragraph (d)(3) of this section.

(c) Paynent not nmade--(1) Continuing liability of taxpayer.

A taxpayer who tenders paynent of taxes by credit card or debit
card is not relieved of liability for such taxes until the
paynment is actually received by the United States and i s not
required to be returned pursuant to paragraph (d)(3) of this
section. This continuing liability of the taxpayer is in
addition to, and not in lieu of, any liability of the issuer of
the credit card or debit card or financial institution pursuant
to paragraph (c)(2) of this section.

(2) Liability of financial institutions. |If a taxpayer has

tendered a paynent of internal revenue taxes by credit card or
debit card, the credit card or debit card transaction has been
guar ant eed expressly by a financial institution, and the United
States is not duly paid, then the United States shall have a lien
for the guaranteed anount of the transaction upon all the assets
of the institution maki ng such guarantee. The unpai d anount

shall be paid out of such assets in preference to any other

cl ai nr8 what soever agai nst such guaranteeing institution, except
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the necessary costs and expenses of adm nistration and the
rei mbursenent of the United States for the anpbunt expended in the
redenption of the circulating notes of such institution.

(d) Resolution of errors relating to the credit card or

debit card account--(1) In general. Paynents of taxes by credit

card or debit card shall be subject to the applicable error
resol ution procedures of section 161 of the Truth in Lendi ng Act
(15 U. S.C. 1666), section 908 of the Electronic Fund Transfer
Act (15 U.S.C 1693f), or any simlar provisions of state or

| ocal law, for the purpose of resolving errors relating to the
credit card or debit card account, but not for the purpose of
resolving any errors, disputes or adjustnents relating to the

underlying tax liability.

(2) Matters covered by error resolution procedures. (i) The
error resolution procedures of paragraph (d)(1) of this section
apply to the follow ng types of errors— -

(A) An incorrect anount posted to the taxpayer’s account as
a result of a conputational error, nunerical transposition, or
simlar m stake;

(B) An anmpunt posted to the wong taxpayer’s account;

(C A transaction posted to the taxpayer’s account w thout
t he taxpayer’s authorization; and

(D) G her simlar types of errors that would be subject to
resol uti on under section 161 of the Truth in Lending Act (15

U S.C. 1666), section 908 of the Electronic Fund Transfer Act (15
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US C 1693f), or simlar provisions of state or |ocal |aw
(i1) An error described in paragraph (d)(2)(i)of this
section may be resolved only through the procedures referred to
I n paragraph (d)(1) of this section and cannot be a basis for any
claimor defense in any adm ni strative or court proceeding
I nvol ving the Conmm ssioner or the United States.

(3) Return of funds pursuant to error resolution procedures.

Not wi t hst andi ng section 6402, if a taxpayer is entitled to a
return of funds pursuant to the error resolution procedures of
paragraph (d)(1) of this section, the Comm ssioner may, in the
Conmi ssioner’s sole discretion, effect such return by arrangi ng
for a credit to the taxpayer’s account with the issuer of the
credit card or debit card or any other financial institution or
person that participated in the transaction in which the error

occurred.

(4) Matters not subject to error resolution procedures. The
error resolution procedures of paragraph (d)(1) of this section
do not apply to any error, question, or dispute concerning the
anount of tax owed by any person for any year. For exanple,
these error resolution procedures do not apply to determne a
taxpayer’'s entitlenment to a refund of tax for any year for any
reason, nor may they be used to pay a refund. Al such matters
shal |l be resolved through adm nistrative and judicial procedures
established pursuant to the Internal Revenue Code and the rules

and regul ati ons thereunder.
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(5) Section 170 of the Truth in Lending Act not applicable.

Paynments of taxes by credit card or debit card are not subject to
section 170 of the Truth in Lending Act (15 U S.C. 1666i) or to
any simlar provision of state or |ocal |aw.

(e) Fees or charges. The Internal Revenue Service nmay not

I npose any fee or charge on persons nmaki ng paynent of taxes by
credit card or debit card. This section does not prohibit the

I nposition of fees or charges by issuers of credit cards or debit
cards or by any other financial institution or person
participating in the credit card or debit card transaction. The
I nternal Revenue Service may not receive any part of any fees
that may be charged.

(f) Authority to enter into contracts. The Conm ssioner may

enter into contracts related to receiving paynents of tax by
credit card or debit card if such contracts are cost benefi ci al
to the Government. The determ nation of whether the contract is
cost beneficial shall be based on an anal ysis appropriate for the
contract at issue and at a |evel of detail appropriate to the
size of the Governnent’s investnent or interest. The
Comm ssi oner nmay not pay any fee or charge or provide any other
nonet ary consideration under such contracts for such paynents.

(g) Use and disclosure of information relating to paynent of

taxes by credit card and debit card. Any information or data

obtained directly or indirectly by any person other than the

taxpayer in connection with paynent of taxes by a credit card or
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debit card shall be treated as confidential, whether such
information is received fromthe Internal Revenue Service or from
any ot her person (including the taxpayer).

(1) No person other than the taxpayer shall use or disclose
such information except as foll ows—

(i) Card issuers, financial institutions, or other persons
participating in the credit card or debit card transacti on may
use or disclose such information for the purpose and in direct
furtherance of servicing cardhol der accounts, including the
resolution of errors in accordance w th paragraph (d) of this
section. This authority includes the follow ng- -

(A) Processing the credit card or debit card transaction, in
all of its stages through and including the crediting of the
amount charged on account of tax to the United States Treasury;

(B) Billing the taxpayer for the anpbunt charged or debited
wWith respect to paynent of the tax liability;

(C) Collecting the anbunt charged or debited with respect to
paynment of the tax liability;

(D) Returning funds to the taxpayer in accordance wth
par agraph (d)(3) of this section;

(E) Sending receipts or confirmation of a transaction to the
t axpayer, including secured electronic transm ssions and
facsimles; and

(F) Providing information necessary to nake a paynment to

state or | ocal governnent agencies, as explicitly authorized by
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the taxpayer (e.g., nane, address, taxpayer identification
nunber) .

(ii) Card issuers, financial institutions or other persons
participating in the credit card or debit card transaction may
use and di scl ose such information for the purpose and in direct
furtherance of any of the follow ng activities--

(A) Assessnent of statistical risk and profitability;

(B) Transfer of receivables or accounts or any interest
t herein;

(C Audit of account information;

(D) Conpliance with federal, state, or |ocal |aw and

(E) Cooperation in properly authorized civil, crimnal, or
regul atory investigations by federal, state, or |ocal
aut horities.

(2) Notwi thstanding the provisions of paragraph (g)(1), use
or disclosure of information relating to credit card and debit
card transactions for purposes related to any of the followng is
not aut horized-

(i) Sale of such information (or transfer of such
I nformati on for consideration) separate froma sale of the
under | yi ng account or receivable (or transfer of the underlying
account or receivable for consideration);

(ii1) Marketing for any purpose, such as, marketing tax-
rel ated products or services, or marketing any product or service

that targets those who have used a credit card or debit card to
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pay taxes; and

(iii) Furnishing such information to any credit reporting
agency or credit bureau, except with respect to the aggregate
amount of a cardhol der’s account, with the anmount attributable to
paynment of taxes not separately identified.

(3) Use and disclosure of information other than as
aut hori zed by this paragraph (g) may result in civil liability

under sections 7431(a)(2) and (h).
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(h) Effective date. This section applies to paynents of

t axes made on and after Decenber 14, 2001
8301. 6311- 2T [ Renpved]

Par. 6. Section 301.6311-2T i s renbved.

Deputy Conm ssioner of Internal Revenue.

Appr oved:

Acting Assistant Secretary of the Treasury.



