
POWER of ATTORNEY GUIDANCE 
 
The following is guidance on the proper completion of Form 2848 (Power of 
Attorney and Declaration of Representative) and Form 8821 (Tax Information 
Authorization) for the purpose of conducting EP examinations.    
 
Due to the importance placed on meeting the rules for Third Party Contacts (IRC 
7602(c)) and Disclosure (IRC 6103), extreme care must be taken in dealings 
between examiners and those individuals with whom they have received 
permission to interact.  Such interaction should be limited to the authority granted 
by Form 2848 or Form 8821, as completed by the taxpayer.    
 
It is imperative that the proper plan and trust names are used for these 
documents.  The only place to find the accurate plan and trust names would be in 
the plan and/or trust documents.  All amendments to the initial plan and trust 
documents will be requested to be checked to verify that neither name has been 
changed by amendment. 
 
Following are the necessary requirements for the preparation of the forms 
(Questions 1-4) and then how specific scenarios will be handled (Questions 4-
12).  Guidance on the use of e-mails follows (Question 13). The guidance 
concludes with a discussion on Unenrolled Return Preparers. 
 
 

Proper Completion of Forms 2848, 8821 and 56 
 
Question 1:  Who is the Taxpayer for the purposes of a 5500 examination?   
 
There are three taxpayers in a Form 5500 examination—the sponsoring 
employer, the trust, and the plan participants or their beneficiaries.  The 
instructions for both the Form 2848 and Form 8821 require that, for purposes of 
conducting a 5500 examination, Item 1 (Taxpayer Information) contain the plan 
name and number (if applicable) and the plan sponsor name, address and EIN.  
The plan and trust are two separate legal entities. The trust is an “accumulation 
of assets held in the name of the plan participants”. It is quite clear that unless 
the employer is also the trustee, it’s possible that a second POA will be 
necessary.  This scenario applies equally to multiemployer and multiple employer 
plans which also have a plan sponsor and trust. 
 

                     The following examples are based on the above analysis and assume that the taxpayer has     
                      decided to appoint a Power of Attorney: 

 
Example 1:  Plan Sponsor Power of Attorney 
 
Plan A is being examined.  The initial Form 2848 has the plan name as the 
taxpayer.  The examination is a Focused Audit (FA) that includes qualification, 
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vesting and eligibility.  The examiner adds no other issues and the case is closed 
as a “No Change”.  Under these circumstances one Form 2848 is sufficient and 
should be signed by an individual employed by the plan sponsor, with the 
authority to designate a representative via Form 2848.  If Form 8821 is 
necessary, the plan sponsor would be the appropriate signatory, under the same 
rule.  The plan name and number should be entered as the “taxpayer” (as well as 
the plan sponsor’s name and address) and the plan sponsor’s EIN should be 
used.  See attached Forms 2848 and 8821, Example 1-Plan Sponsor. 
 
Example 2:  Trust Power of Attorney   
  

Assume the same facts as in Example 1 except that the examiner either adds trust 
assets as part of the FA or during the course of the examination determines a need to 
expand the examination to include trust assets.  If the trust books and records are under 
examination, it is necessary to secure a second Form 2848 and/or 8821.  The second 
Form 2848 or Form 8821 must be signed by the trustee(s).  The term “under 
examination” in this context generally means that you have reached a point in your 
examination of the plan where you are looking at the trust records with the intent of 
possibly assessing tax on the trust (e.g., Form 1041 or 990-T).  It doesn’t include the 
request for general trust information and the initial Letter 1346 would be submitted to the 
plan sponsor as required by current standards.  Note that the fidelity bond is not an asset 
of the trust so a bonding change would not be a trust issue.  
 

Treasury Regulations 601.503(d) identifies Form 56 as the appropriate method to 
identify a fiduciary for tax matters; therefore Form 56 should be secured in 
addition to the Form 2848 or Form 8821 to ensure the individual signing has the 
authority to act on behalf of the trust.  The second Form 2848 or Form 8821 is 
necessary even if the POA appointed by the plan sponsor is also appointed by the 
trustee.  Only the trustee can appoint a representative to act as the trust’s  
attorney-in-fact (POA).  Only the individual(s) listed on the Form 56 have the 
authority to sign the Form 2848 or Form 8821.  The individual(s) listed in Part I of 
Form 56 would also be the signatory of the Form 56.  Line 2 of the Form 56 
should list “income” as the tax.  Line 3 should list either Forms 1041 or 990-T (if 
unrelated or debt financed income) which are the only returns that can be filed by 
the trust.  Finally Line 4 should list the years involved (Form 1041 is always filed 
on a calendar year.  For that reason it may be necessary to list more than one 
year to cover the examination if the trust maintains its books and records on a 
fiscal year.  The current trustees are the only ones that can represent the trust.    
If the plan is on the calendar year both the Form 1041 and Form 990-T could be 
covered on the same Form 56.  How many types of tax, and the years involved, 
must be determined by the examiner based on his pre-audit initially and 
expanded, if necessary, as the examination unfolds.   
 
It should be noted that Treasury Reg. §601.503. Requirements of power of 
attorney, signatures, fiduciaries and Commissioner's authority to substitute other 
requirements, provides in relevant part — 
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(5) Taxpayer who has appointed a trustee. —In the case of a taxpayer who has 
appointed a trustee, a Form 56, “Notice Concerning Fiduciary Relationship,” should be 
filed by the trustee. If there is more than one trustee appointed, all should join unless it is 
shown that fewer than all have authority to act. Internal Revenue Service officials may 
require the submission of documentary evidence of the authority of the trustee to act. 
Such evidence may be either a copy of a properly executed trust instrument or a 
certified copy of extracts from the trust instruments, showing — 

  
(i) The date of the instrument; 

  
(ii) That it is or is not of record in any court; 

  
(iii) The names of the beneficiaries; 

  
(iv) The appointment of the trustee, the authority granted, and other information as may 
be necessary to show that such authority extends to Federal tax matters; and 
  
(v) That the trust has not been terminated and the trustee appointed therein is still 
legally acting as such. 
  
In the event that the trustee appointed in the original trust instrument has been replaced 
by another trustee, documentary evidence of the appointment of the new trustee must 
be submitted. 

 
Additionally, if the individual authorized to designate a representative for the plan 
sponsor is also the trustee, a separate Form 2848 or Form 8821 would be 
required since the plan sponsor and trust are separate and distinct entities.  In 
completing Part I of Form 2848 or Form 8821, the trust name should be entered 
as “taxpayer” and the trust EIN should be used if one exists.  If a trust EIN 
doesn’t exist, the examiner should make an attempt to convince the trustee to 
obtain one.  If, for whatever reason, a trust EIN isn’t secured then the examiner 
should note their attempt to obtain one in their Case Chronology Record.  At that 
point it would be acceptable to use the plan sponsor’s EIN.  The plan number 
and the plan sponsor name and address would also be entered as in Example 1 
above.  If the trust and plan names are the same then the distinction will be found 
in “Tax Matters” and by the title of “trustee” next to the authorizing signature.  
See attached Forms 2848, 8821 and 56, Example 2-Trust. 
 
Since the plan sponsor, the trust and the participants (or annuitants) are 
considered taxpayers during an EP examination, a discussion with any of these 
persons regarding the 5500 examination is not considered a prohibited 
disclosure under IRC 6103 or a third party contact.  Discussion with the 
participants (or annuitants) would be limited to that which directly affects them.  
 
Question 2:  Who is entered in Item 2 on the Forms 2848 (Representative(s)) 
and 8821 (Appointee) and who is representation limited to?   
 
Only individuals may be named as a Representative on Form 2848.  Individuals, 
corporations, firms, organizations or Partnerships can be named as an Appointee 
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on Form 8821.  Each form should contain the full nine digit CAF number.  If the 
individual designated as Representative or Appointee does not have a CAF 
number the Form 2848 or Form 8821 should reflect a response of “None”.  All 
other information must be fully completed and the form should be faxed, by EP 
Examinations, to the appropriate Service Center before the examination is 
completed.   
It is not unusual, during an examination, for the examiner to arrive at an 
examination appointment and find that the individual, listed on the Form 2848 or 
Form 8821, is not there and has, in fact, sent another member of the same firm 
to serve as a contact or to conduct the examination.  It is necessary that 
disclosure to anyone acting as a “contact point with the Service for purposes of 
the examination” can only be made “pursuant to a consent valid under IRC 
section 6103(c) and Treas. Reg. 301.6103(c)-1T”.  The consent should be in 
writing.  While oral consents could be acceptable, the requirements are stringent 
and would only be acceptable under narrow circumstances.  It is apparent that 
without a valid consent, the examiner may violate the prohibition against 
unauthorized disclosure and violate Third Party Contact rules.  Treas. Reg. 
601.505 states in part:   

REGS, §601.505. Revocation, change in representation and substitution or 
delegation of representative 

 
(b) By the recognized representative 
  
…(2) Substitution or delegation of recognized representative. —Any recognized 
representative appointed in a power of attorney may substitute or delegate authority 
under the power of attorney to another recognized representative if substitution or 
delegation is specifically permitted under the power of attorney. Unless otherwise 
provided in the power of attorney, a recognized representative may make a substitution 
or delegation without the consent of any other recognized representative appointed to 
represent the taxpayer in the same matter. A substitution or delegation is effected by 
filing the following items with offices of the Internal Revenue Service where the power of 
attorney has been filed — 
  
(i) Notice of substitution or delegation. —A Notice of Substitution or Delegation is a 
statement signed by the recognized representative appointed under the power of 
attorney. The statement must contain the name and mailing address of the new 
recognized representative and, if more than one individual is to represent the taxpayer in 
the matter, a designation of which recognized representative is to receive notices and 
other written communications; 
  
(ii) Declaration of representative. —A written declaration which is made by the new 
representative as required by §601.502(c); and 
  
(iii) Power of attorney. —A power of attorney which specifically authorizes the 
substitution or delegation. 
  
An employee of a recognized representative may not be substituted for his/her employer 
with respect to the representation of a taxpayer before the Internal Revenue Service 
unless the employee is a recognized representative in his/her own capacity under the 
provisions of §601.502(b). However, even if such employee is not a recognized 

Page 4 of 18 



representative in his/her own capacity under the provisions of §601.502(b), that 
individual may be authorized by the taxpayer under a tax information authorization to 
receive and/or inspect confidential tax information under the provisions of section 6103 
of the Internal Revenue Code and the regulations there under. 

 
Part I, Item 5 of the Form 2848 specifically prohibits this type of substitution.  In 
order for a substitution to be valid, wording would have to be added to this area 
allowing for the substitution.  It is policy, therefore, that examinations be 
conducted with only those individuals named on a valid Form 2848.  
 
 
 
 
 
 
Question 3:  What is to be entered in Item 3 which is “Tax Matters” on both 
Forms 2848 and 8821? 
 
This area has shown the most errors during case reviews.  The type of tax shown 
on Form 2848 or Form 8821 depends on the entity being examined.  The plan 
does not produce a tax liability.  For that reason, during the examination of the 
Form 5500 (the plan) the valid entry under “Type of Tax” would be “NA” however 
an entry such as “Plan Examination” or the type of plan would not be a reason to 
return the form.  The main concern is that a type of tax shouldn’t be entered here 
since that wouldn’t be accurate on a Form 5500 examination.  The “Tax Form 
Number” would be 5500 and the “Year(s) or Period(s)” would be the plan year(s) 
under examination.  The same instructions generally apply for non-return units 
(ex. SEP-IRA) except under “Tax Form Number” enter “no return necessary, 
SEP-IRA” or whatever type of plan it happens to be.       
 
If separate Forms 2848 and/or 8821 are necessary for the trust the “Type of Tax” 
would be “income” and the “Tax Form Number” would be the 1041.  Remember, 
under IRC 644, the calendar year is always the tax year of the 1041 so great 
care should be taken in properly completing the “Year(s) or Period(s)” area of 
either form.  The only other tax form allowed on a 2848 relating to the trust would 
be the Form 990-T if the issue of unrelated business income should arise during 
the examination.  The type of tax would also be “income” and the tax year would 
be the plan year. 
 
If discrepancy adjustments result from the EP examination, Form 2848 and/or 
Form 8821 are necessary for the taxpayer responsible for filing Forms 1040, 
1065 and/or 1120.   
 
If the examination of Form 5500 results in excise tax for an individual or entity, 
Form 2848 and/or Form 8821 must be secured to reflect the correct “Taxpayer”, 
“Type of Tax” (“excise”), the “Tax Form Number” (“5330”), and the taxable 
periods for which the excise tax is due.   
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The Form 2848 and/or Form 8821 can only cover one taxable entity and the tax 
(or taxes) directly related to that entity.  In addition, the years entered in “Year(s) 
or Period(s)” are the only years covered by that particular Form 2848 or Form 
8821.  Any prior or subsequent years examined, in addition to the years stated 
on Form 2848, Form 8821 or Form 56 will require an additional Form 2848, Form 
8821 or Form 56 identifying the additional years. 
 
Question 4:  What is the proper title to be used when signing Item 9 of 
Form 2848 or Item 7 of 8821?  
 
The title should relate to the individual with the authority to sign the form.  This is 
the title used in the signatory area of Form 2848 or Form 8821.  For the plan 
sponsor it should be the title held by the individual who is authorized to sign the 
form.  If the individual holds more than one title, the title which may legally bind 
the entity should be used by the individual.  For the trust, “trustee” should be 
used as the title.  Also note that in the case of a trust with multiple trustees, if the 
trust doesn’t allow for one trustee to act on behalf of the other trustees then all 
will have to sign the Form 2848.  “See Addendum” can be added in ink in the 
signature area and then an addendum can be created to be signed by all of the 
trustees  
 
In the area requesting “Print name of taxpayer from Line 1” it would be “best 
practice” to list the plan name but the Plan Sponsor name would also be 
acceptable. 
 
This memo was not intended to cover every scenario in perfecting Forms 2848 
and 8821.  It is the examiner’s responsibility, however, to verify that entries made 
in other areas of the Form 2848 and Form 8821, are correct.   
 

Questions Covering Specific Circumstances 
 
The remainder of this memorandum is dedicated to special circumstances and 
other areas of concern associated with Form 2848 and/or Form 8821.   
 
Question 5:  What if a bank or other entity is the trustee? 
 
In this type of situation the appropriate signatory is an officer having authority to 
bind the bank or other entity and that individual must certify that he/she has such 
authority.  Since this is relating to the trust, this would include completion of both 
the Form 2848 and the Form 56.    
 
 
Question 6:  What if the examination is conducted on an IRC 403(b) plan? 
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In the case of the examination of an IRC 403(b) plan the proper signatory is the 
plan sponsor since it is their records that are being examined.  In this case, 
however, if a revocation is proposed the income tax liability would be assessed 
against the participants (or annuitants) so a separate Form 2848 or Form 8821 
would be required. 
 
Question 7:  What would the proper procedure be in the case where the 
entity sponsoring the plan refuses to take responsibility for that plan? 
 
In the situation where the sponsoring employer denies responsibility for a non-
trust type of arrangement (ex. 403(b)) it should be handled in the same manner 
as Question 2 above.  It is the employer’s records that are being examined.  Also 
any revocation activity would result in tax liabilities for the participants (or 
annuitants) so it would be necessary to obtain additional forms from these 
participants (or annuitants). 
Question 8:  What would be the procedure for compliance contacts with 
non-return units such as SEP-IRAs? 
 
Where the situation involves compliance contacts with non return units, it would 
depend on the records sent to confirm compliance or ultimately examined.  
Since, under these circumstances it would always be the records of the plan 
sponsor whether a corporation or individual, the appropriate representative of the 
entity involved or the individual themselves would be the signatory. 
 
 
 
Question 9:  Would the Form 2848 and Form 8821 still be valid if changes 
are made to the forms? 
 
In reference to “pen and ink” changes made to either form, the conservative 
approach should be used, whereby a new Form 2848 or Form 8821 is secured in 
lieu of pen and ink changes to the original secured during the examination 
process.  Alternatively, refer to Reg. Section 601.503(b)(3) which states that “the 
attorney-in-fact can cure this defect by executing a Form 2848 (on behalf of the 
taxpayer) which includes the missing information”.  This form would then be 
attached to the original POA to validate it.  The regulation contains additional 
specific requirements that have to be followed in order for either of the forms to 
be considered valid.  It is the position of Examination Programs and Review that 
“pen and ink” changes that are initialed are not an adequate remedy for an 
incorrect form. 
 
 
 
Question 10:  Are the special procedures, used by EPTA, for determining 
who is to be contacted to obtain specific information a valid approach?   
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EPTA uses the practice of securing a form which provides written authorization 
from the employer that often designates specific personnel other then employees 
acting within the scope of their employment to:  1. furnish records and 
information; 2. discuss matters during preliminary stages; and 3. receive and/or 
negotiate proposed adjustments.  The letter is on official corporate letterhead and 
signed by an officer of the corporation.  It has been determined that the form is 
similar to Form 8821 and all of its attendant restrictions.  In other words, the use 
of this form should be restricted to allow a third party to inspect or receive 
confidential information examined or generated during the course of the 
examination.  Since the use of the authorization form is limited, it is necessary, 
therefore, to obtain a properly completed Form 2848 to address adjustments and 
issues pursuant to the guidance in this memo. 

 
 
 
Question 11:  What if there are prior legitimate Powers of Attorney 
representing the taxpayer? 
 
Form 2848, Line 8, Form 8821, Line 6 and Form 56, Part IV all provide for the 
revocation of any same type of prior form on file with the IRS.   The Form 2848 
automatically revokes any prior Power of Attorney unless the box is checked on 
Line 8.  This is also true for the Form 8821, Line 6 for any prior Form 8821 on 
file.  Ignore the reference to Line 4 on Form 8821.  This only applies to specific 
circumstances not relating to EP.  Form 56, Lines 7 and 8, however, require that 
a box must be checked if a prior fiduciary responsibility relationship is being 
revoked.  Both the Form 2848 and Form 8821 require that if prior like forms are 
not to be revoked then copies of those forms must be attached.  The filing of 
Form 2848 will not revoke any prior Form 8821 that is in effect.  The filing of 
Form 8821 also will not revoke any prior Form 2848 that is in effect.  See Page 2 
of the Instructions for Form 2848 for specific instructions covering other types of 
revocation of prior Powers of Attorney or on how a Power of Attorney can 
withdraw on their own. 
 
Question 12:  Are there any special rules concerning Multiemployer (MAP) 
Plans? 
 
Although MAP plans have unique issues of their own the general rules covering 
the Power of Attorney still apply.  Most examinations occur either at the trustee’s 
or TPA’s office.  Normally these plans are managed by a Board of Trustees.  If 
they are acting in the capacity of trustee then Agents should review the trust 
document to determine who has the authority to execute the Form 2848 or Form 
8821 (be it one trustee or more).  The Form 56 requirements are still applicable.  
If the Board of Trustees is acting in the role of the plan sponsor, then those rules 
apply.  If the individual records of a participating employer have to be examined 
then the individual legally able to bind that entity should be the signatory on 
either the Form 2848 or Form 8821.  No other contacts should be made without 
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either a proper Form 2848 or Form 8821 or until the Third Party Contact rules 
have been properly met. See also Question 1. 
 
This is a highly “fact specific” area.  If questions should arise, it is recommended 
that Area Council be consulted. 
 
Question 13:  Can e-mails be sent to a taxpayer or a legitimate Power of 
Attorney? 
 

                      IRM 1.10.3 - Standards for Using E-mail states in Section 1.10.3.2.2 (E-mailing  
                      Sensitive But Unclassified Electronic Mail) “(2) IRS employees may never send  
                      Sensitive But Unclassified (SBU) data by electronic means to taxpayers, their  
                      representatives and/or other non-IRS/Treasury parties, even if the other party  
                      uses encryption software. Such action would pose a risk to the taxpayer’s  
                      privacy since it would be possible for a third party to intercept taxpayer information 
                      and create an unauthorized disclosure.”  While we can’t stop taxpayers from sending us    
                      information by e-mail, we should inform them that doing so is not recommended because we   
                      can’t guarantee privacy.  

 
This guidance, while intended to be all encompassing, cannot possibly cover 
every situation that might occur.  If it appears that specific issues are outside of 
the scope of this document then they should be referred to Gale Moore, Manager 
EP Examinations Special Review through your group manager.  Special Review 
will then determine whether the issue is outside the scope of this memo and, if 
so, will coordinate with Counsel for further clarification.  This is especially true in 
reference to Multiple Employer Plans.  We are, in fact, looking for any information 
that can be provided by examiners who have examined these plans recently in 
reference to contact points; who handled the examination for the plan; who held 
the records; the typical number of employers in one of these plans and any other 
general information that can be provided to make a proper determination as to 
who should be recognized as responsible for the issuance of the Forms 2848 or 
8821.  Until that necessary information is received and analyzed, the 
determination of what person or persons is qualified to sign these forms will be 
handled on a case by case basis and Special Review should be consulted in this 
area.    

 
The final point of this memo is to remind examiners of the rules concerning 
unenrolled return preparers.  Even though this subject is covered in IRM Section 
4.71.1.8(5).and the Instructions for Form 2848, it continues to be an issue 
concerning the proper preparation and use of Form 2848.  In order for a Form 
2848, with an unenrolled return preparer, to be valid it must contain the plan 
year(s) the Form 5500 was prepared for by this specific unenrolled return 
preparer, in the “Jurisdiction (state) or identification” box, left of the signature area 
found in Part II of the Form 2848 in addition to the two letter abbreviation of the 
state in which it was prepared.  An unenrolled return preparer cannot represent 
the taxpayer if that individual has not prepared the return for the years under 
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examination and the unenrolled return preparer’s representation is limited to those 
years of preparation.  In order for an unenrolled return preparer to represent the 
trust, that individual must have prepared the return that they are representing.  If 
the trust has not filed a return, then an unenrolled return preparer cannot 
represent the trust.  The Service Center performs a check to verify that a return 
has been filed by any entity that has completed a Form 2848 and is using the 
services of an unenrolled return preparer.  If a return hasn’t been filed, then the 
Service Center will reject the Form 2848 and return it.  If the examination is 
expanded into subsequent or prior years and such years are not listed on the 
Form 2848, a new Form 2848 must be secured.  If the prior or subsequent years 
were not prepared by the unenrolled return preparer, that individual cannot 
represent the taxpayer for those years.  The individual may complete the 8821 
but, according to the Form 8821 instructions, the individual appointed may then 
only “inspect and /or receive a taxpayer’s confidential information in any office of 
the IRS for the type of tax and the years or periods listed on Form 8821”.  Form 
8821 does not authorize the appointee to “advocate your position with respect to 
the federal tax laws; to execute waivers, consents, or closing agreements; or to 
otherwise represent you before the IRS”.  In summary any individual listed on a 
Form 8821 cannot be treated like an individual listed on a Form 2848.  Even a 
valid Form 2848 covering an unenrolled return preparer does not “authorize the 
appointee to execute waivers, statute extensions or closing agreements; or to 
otherwise represent the taxpayer before other offices of the IRS such as 
Collection or Appeals”.   
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