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Agenda 
 

• 	 Current program status 
• 	 Recent IRS determination letter guidance 
• 	 ACT Report recommendations and IRS change initiatives 
 

• 	 Common errors / issues in determination letter 
submissions 

• 	 Multiemployer / cash balance determination issues 
• 	 Future program changes ? 
• 	 Questions and Answers 
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Determination Letter Program – 


Current Status 
 
• Generally working in Cycle D with regard to 

complex submissions 
• Into Cycle E, and even A2 in less complicated 

submission work 
• Behind this time frame with regard to non-

terminating ESOPs 
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Preapproved Plans 
 
• 	 Rev. Proc. 2011-49 operational guidance 
• 	 Extension to April 2, 2012 granted at IRS 

Announcement MMDDYYYY 
• 	 Set to begin work / start contacting submitters 

shortly 
• 	 On DB side, preparing for April 30, 2012 RAP date 
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Recent guidance plan document / determination 


letter guidance
 

• 	 Rev. Proc. 2011-49 = pre-approved program 
operating guidelines 

• 	 update / modification to 2005-16 

• 	 Notice 2011-85 = hybrid plan regs. amendment 
guidance 

• 	 Notice 2011-86 = user fee guidance 
• 	 does not contain fee schedule or current form 
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Recent guidance plan document / 

determination letter guidance
 

• Governmental plans ANPRM 
• On horizon: 

– Governmental plans NPRM 
– EPCRS Update 
– Service-based NRA 
– 403(b) 
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The ACT Report 
 
• 	 TEGE Advisory Committee prepared a final report in June 

of 2010 on its analysis of the IRS EP Determination letter 
program. 

• 	 The report made several recommendations for alternate 
ways for IRS to structure its determination letter program 

• 	 Among them were changing interim amendment rules to 
lessen their frequency: changes for only “core” 
amendments or for 411(d)(6) benefits only, along with a 
new annual notice 
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• 	 The ACT Report also recommended adopting some 
refinements to processing 

• Enabling system enhancements to expedite case 
processing 

• Adding extra staffing 
• Creating a governmental plans differentiated case and 

EPCRS process 

• 	 Where is IRS with respect to implementing these
changes ? 
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Service-proposed alternates
 
• 	 Recently, IRS has announced several other changes 

that it has “self-proposed”, including 
– Eliminating non-discrimination demonstrations 
– Limiting Form 5307 submissions to volume modifiers 

• 	 And discussed others that it is “thinking about” 
– Requesting / requiring use of a uniform plan / submission checklist 
– Expanding pre-approved plans to other types of designs 

Where does IRS stand with regard to these and any future 
changes ? 
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Most Common Errors – 

Determination letter applications 
 

• 	 415 issues related to post-employment severance (required 
vs. optional) 

• 	 Inclusion of 415 correction methods 
• 	 Failure to update for the Final 415 regulations (effective 

7/1/07) 
• 	 Not properly completing the Form 8821 – Line 5 is not 

completed for unenrolled preparer to receive information 
• 	 Failure to amend for the Pension Equity Funding Act 

(2004) 
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Determination Application Issues 
 

Un-executed documents - Developing trend where 


applications include documents that aren’t signed.
 

Lack of modification statements for pre-approved plans. 

Late amendments – Why not use the Voluntary Compliance 
Program? 
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Determination Application Issues 
 

Cover letters lack explanation of unusual items like 
cycle changing events or 
situations that don’t fit into line items on the 
application. 

New plans submitted in the original (unmodified) IRC 
401(b) period don’t include any indication of that 
period. 
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Prior Law Compliance 
 

If the plan previously received a determination letter, the 
application must include a copy. 

If a prior letter is not available include an explanation and a 
copy of the prior plan (and any applicable opinion or advisory 
letter). Include interim and discretionary amendments 
subsequent to the prior letter or prior plan adoption. 
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Merged Plans 

Documentation of prior law compliance is needed for all 
plans involved in the merger. 

Provide the most recent determination. If a prior letter is not 
available include an explanation and a copy of the prior plan 
(and any applicable opinion or advisory letter) for all plans 
involved in the merger. Include interim and discretionary 
amendments subsequent to the prior letter or prior plan 
adoption. 
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Definitely Determinable 
 

Determinations regarding whether DC allocation 
formulas are pre-determined and whether DB 
formulas are definitely determinable are still 
applicable when Demos are eliminated. The Service 
may request additional explanation and information in 
the process of making such determination. 
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Compliance Statements 

Review of determination applications for which a 
Compliance Statement has been issued can reveal 
additional disqualifying defects that were not 
voluntarily disclosed in the VC application. 

Correction of any such defects must be made prior to 
the issuance of a determination letter. 
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Multiemployer Plans 
 
Reliance on letter / extrinsic documents 

Multiemployer plans frequently incorporate plan 
terms into the plan document by reference to 
ancillary documents such as collective bargaining 
agreements and reciprocity agreements. 
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Multiemployer Reliance 
 

Plans that incorporate sections of ancillary 
agreements can: 

(a) append the specifically incorporated provisions to 
the plan document and subject them to any 
reliance provided by the FDL, or 

(b) forgo reliance by not appending the specific 


section of the incorporated documents. 
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Multiemployer Caveats 
 

This determination letter does not provide reliance for 
any portions of the document that incorporate the 
terms of an auxiliary agreement (collective 
bargaining, reciprocity and/or participation 
agreement), unless the exact language of the sections 
that are being incorporated by reference to the 
auxiliary agreement have been appended to the 
document. 
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Multiemployer Reliance 

•The applicant for a FDL selects the incorporated 
provisions for which reliance will be granted by 
electing to append or not append the incorporated 
terms. 
•The Service is not granting any reliance for any 
reason for incorporated plan terms that are not 
appended to the plan. 
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Cash Balance Plans 

The definition of the accrued benefit as a single life 
annuity at normal retirement age - IRC 411(a)(7) – 
was not changed by PPA nor has it been changed by 
the final hybrid plan regulations or the proposed 
hybrid plan regulations. 
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Cash Balance Plans 

The present value of the accrued benefit can be 
expressed as the single-sum hypothetical balance in 
the accumulation account at any point in time. 
However, the accrued benefit is still expressed as an 
annuity at NRA and projected interest credits up to 
NRA remain part of the accrued benefit. 



Employee Plans 

24www.irs.gov/ep 

Cash Balance Plans 
 
Accrual Rules 

Certain cash balance plan formulas require the 
inclusion of a minimum interest rate in order to satisfy 
the 133 1/3 percent accrual rule. 

PPA did not provide any relief regarding accrual 
rules. 
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Future changes 
• 	 403(b) program 
• 	 EPCRS update 
• 	 Decisional guidance on interim amendments 
• 	 Other changes possible for the determination letter 

program? 
– 	Think most will be “invisible” 
– Don’t see other “no longer accept” type changes in 

immediate short term 
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RetirementPlans.irs.gov

Employee Plans 

Dedicated 
site for 
Small 
Businesses: 

•Choose, 

•Maintain, & 
 

•Correct 
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Employee Plans 

RetirementPlans.irs.gov 

Features 
the 
On-line 
Comparison 
Table 
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How Can I Find Out More? 

www.irs.gov/ep  

newsletters  
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Questions and Answers 
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