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genealogy website that purchases dMF data and makes it available in unredacted form at 

no cost. By the end of the day, Zoe obtains the names, SSNs, and addresses of dozens of 

deceased individuals.  She uses children’s names to maximize the available credits, and one 

of the names she selects is chloe’s.  in January 2011, Zoe files a tax return claiming chloe 

as a qualifying child for the child tax credit, dependency exemption, and earned income tax 

credit. 

in april 2011,  aaron and Belinda are still too distraught at the thought of chloe’s death to 

file their tax return and seek an extension.  By august, they are ready to move on with their 

lives, and they file the return.  in october 2011,  aaron and Belinda receive a notice from 

the irS informing them that someone else claimed chloe as a dependent for the 2010 tax 

year.  aaron and Belinda spend the rest of 2011 corresponding with the irS to prove chloe 

was their daughter.  during the course of their research,  aaron and Belinda are shocked to 

discover how easy it is for anyone to access chloe’s personal information, including her full 

SSN, date of birth, and address. 

recoMMendaTion 

the National taxpayer advocate recommends that congress enact legislation to restrict 

access to certain personally identifiable information in the dMF.  the National taxpayer 

advocate is not recommending a specific approach at this time, but outlines below several 

available options.  

PresenT laW 

the Freedom of information act (Foia) provides that any person has a right, enforceable 

in court, to obtain access to federal agency records.6   in crafting Foia,  congress recognized 

the importance of allowing citizen access to government information.  However,  congress 

also understood the government’s need to keep some information confidential, including 

private information about individuals who might be mentioned in federal files, and thus 

included nine exemptions in the law.7   

personal privacy interests are protected by two exemptions within Foia.  Section 552(b)(6) 

protects information about individuals in “personnel and medical files and similar files”  

when the disclosure of such information “would constitute a clearly unwarranted invasion 

of personal privacy.”  Section 552(b)(7)(c) relates to information compiled for law enforce­

ment purposes and protects personal information when disclosure “could reasonably be 

expected to constitute an unwarranted invasion of personal privacy.” 

the challenge for the courts has been balancing the public’s interest in release of the 

records in question against the privacy interest of the individuals involved.  in 1980, the 

6  See 5 USC § 552. 
7  See 5 USC § 552(b). 
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United States district court for the district of columbia entered a consent judgment in 

a Foia lawsuit that required the SSa to disclose the SSN, surname, and date of death (if 

available) of deceased Social Security beneficiaries once a year upon the request of the 

plaintiff in the case.8  Subsequently, the SSa decided to create the dMF, which contains the 

full name, SSN, date of birth, date of death, and the county, state, and Zip code of the last 

address on record, and to provide it on a weekly basis.9   

in 1989, the Supreme court clarified that the purpose of Foia is to enable citizens to find 

out “what their government is up to” and that this purpose “is not fostered by disclosure of 

information about private citizens that is accumulated in various government files but that 

reveals little or nothing about an agency’s own conduct.”10   the dMF contains personal re­

cords of millions of deceased individuals but such records do not reveal much, if anything,  

about the SSa’s own conduct.11  

an additional challenge for the courts has been assessing the privacy interest of the de­

ceased. While the death of the subject of personal information diminishes to some extent 

the privacy interest in that information, courts have held that it does not extinguish that 

interest.12   in Accuracy in Media, Inc. v. Nat’l Park Service, the U.S. court of appeals for the 

district of columbia “squarely rejected the proposition that Foia’s protection of personal 

privacy ends upon the death of the individual depicted.”13   

in 2004, the Supreme court fully recognized that surviving family members also enjoy a 

privacy interest that must be considered when analyzing the release of agency records as 

it relates to exemption 7(c).14   the U.S. court of appeals for the district of columbia has 

recognized that the privacy interests of relatives apply to exemption 6 of Foia.15 

Given that (1) the type of information the dMF holds does not reveal much about “what 

the government is up to,” (2) there is a real threat that identity thieves can easily misuse the 

information contained in the dMF to claim improper tax benefits, and (3) the victims’ fami­

lies may suffer emotional and financial harm as they deal with the aftermath of identity 

theft, we think a court, after conducting the requisite balancing test, might allow the SSa to 

shield dMF information from disclosure.  

8  See Perholtz v. Ross, Civil Action No. 78-2385 and 78-2386, U.S. District Court for the District of Columbia (Apr. 11, 1980). 
9  See Office of the Inspector General, SSA,  Personally Identifiable Information Made Available to the General Public Via the Death Master File,  A-06-08­

18042 (June 2008). 
10  Dep’t of Justice v. Reporters Comm. for Freedom of Press, 489 U.S. 749, 772-73 (1989).   
11  We acknowledge that there may be some value in accessing the DMF to gain insight into the SSA.  For example, an enterprising reporter could utilize DMF 

information to show that the SSA’s records are grossly inaccurate by tracking down how many of the people listed there are actually still living.   This may 
show that the SSA’s method of recordkeeping is seriously flawed.  However, one could make such a finding even with partial access to the DMF or if access 
was delayed a couple of years. 

12  Schrecker v. Dep’t of Justice, 254 F.3d 162, 166 (D.C. Cir. 2001). 
13  Accuracy in Media, Inc. v. Nat’l Park Serv., 194 F.3d 120, 123 (D.C. Cir. 1999) (relating to suicide of White House official Vince Foster). 
14  National Archives & Records Admin. v. Favish,  541 U.S. 157, 169 (2004) (finding that “well-established cultural tradition acknowledging a family’s control 

over the body and death images of the deceased has long been recognized at common law” with respect to suicide of White House official Vince Foster). 
15  New York Times v. NASA , 920 F.2d 1002, 1005 (D.C. Cir. 1990) (en banc). 
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reasons For change  

the National taxpayer advocate is appalled that the federal government is making sensi­

tive personal information so readily available to those who steal the identities of deceased 

individuals and add to the burden and heartbreak facing their survivors.  perhaps most 

worrisome, the dMF contributes to tax-related identity theft by providing the date of birth 

and SSN, allowing thieves to target decedents who were minors and can be claimed as 

dependents.  

When the 1980 consent judgment was entered, identity theft was not a significant prob­

lem. today, heightened identity theft not only imposes a considerable hardship on victims 

or their families, but it also costs the government money and resources.  Moreover, much 

of the case law affecting the public-private analysis had not yet been established in 1980,  

especially the narrowing of the public interest to be served by the disclosed information.  

a contemporary balancing test between the public’s right to the dMF data and the privacy 

rights of the decedents’ families may yield different results than the same test applied 31 

years ago.  While dMF data has some legitimate users (such as pension administrators who 

rely on dMF data to terminate payments and genealogists), there is a compelling public 

interest in keeping such information out of the public domain.  

recently, several genealogy websites have voluntarily agreed to curtail the availability of 

the death Master File information.  ancestry.com announced in december 2011 that it 

will no longer display SSNs for anyone who has passed away within the past ten years.16   

rootsWeb.com, another genealogy site affiliated with ancestry.com, states that it will 

not share information from the dMF “due to sensitivities around the information in this 

database.”17   While these voluntary changes should make it more difficult for identity 

thieves to file false tax returns, the National taxpayer advocate requests that congress 

enact legislation to restrict access to the dMF to those with a legitimate need for such sensi­

tive information.  

exPlanaTion oF recoMMend aTion 

congress could take one of several approaches to restrict access to the dMF.  one ap­

proach is to create an exemption under Foia, which is proposed in S. 1534.18   this 

bill would restrict who can access the dMF and impose penalties for unauthorized re-

disclosure.  recipients of the dMF would be required to certify that they have a legitimate 

16  See Ancestry.com,  Why Was the Social Security Death Index Recently Changed?, http://ancestry.custhelp.com/cgi-bin/ancestry.cfg/php/enduser/sab_an-
swer.php?p_faqid=5420&p_created=1323809913&p_sid=utw11BLk&p_accessibility=&p_redirect=&p_lva=&p_sp=cF9zcmNoPTEmcF9zb3J0X2J5PSZwX 
2dyaWRzb3J0PSZwX3Byb2RzPSZwX2NhdHM9JnBfcHY9JnBfY3Y9JnBfcGFnZT0x&p_li=&p_topview=1 (last visited Dec. 19, 2011).   

17  See About.com,  Genealogy Sites Pressured Into Removing SSDI, http://genealogy.about.com/b/2011/12/16/genealogy-sites-pressured-into-removing­
ssdi.htm (last visited Dec. 19, 2011); Ancestry.com,  Why Was the Social Security Death Index Recently Changed?, http://ancestry.custhelp.com/cgi-bin/ 
ancestry.cfg/php/enduser/sab_answer.php?p_faqid=5420&p_created=1323809913&p_sid=utw11BLk&p_accessibility=&p_redirect=&p_lva=&p_sp 
=cF9zcmNoPTEmcF9zb3J0X2J5PSZwX2dyaWRzb3J0PSZwX3Byb2RzPSZwX2NhdHM9JnBfcHY9JnBfY3Y9JnBfcGFnZT0x&p_li=&p_topview=1 (last visited 
Dec. 19, 2011); Scripps Howard News Service,  Genealogy Sites Remove Social Security Numbers of Deceased (Dec. 15, 2011),  available at http://www. 
abcactionnews.com/dpp/news/national/genealogy-sites-remove-social-security-numbers-of-deceased. 

18  Identify Theft and Tax Fraud Prevention Act, S. 1534, 112th Cong. § 9 (1st Sess. 2011). 
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fraud-prevention interest in accessing the dMF and be subject to a penalty of $1,000 for 

re-disclosure or misuse of the information.19 

alternatively,  congress could adopt the approach it uses to govern the confidentiality and 

disclosure of tax return information.  in that situation,  congress established a general rule 

that tax return information will be kept confidential and has delineated a number of excep­

tions to the rule.20   this approach could produce the same result as S. 1534, allowing the 

government to provide dMF information to entities with a demonstrated fraud-prevention 

purpose and imposing significant penalties for unauthorized re-disclosures.  it could also 

make all or substantially all dMF information public after a specified number of years so 

that genealogists may access it.21   

Finally,  congress could mandate that a truncated version of the SSN (e.g., only the last four 

digits) be included in the dMF to prevent the theft and misuse of the decedents’ identities.  

Because the release of full SSNs substantially furthers criminal conduct and affects the 

public fisc, the benefits of partially redacting SSNs may outweigh those of releasing the 

complete numbers.  However, this approach may disclose enough information to permit 

some amount of identity theft and might be inadequate for pension administrators and 

other anti-fraud users who rely on full SSNs.  therefore, this approach would require 

further study. 

19  Identify Theft and Tax Fraud Prevention Act, S. 1534, 112th Cong. § 9(c) (1st Sess. 2011). 
20  See generally Internal Revenue Code § 6103. 
21  Typically, decedents have a final tax filing requirement in the year of death.   See IRS Publication 559,  Survivors, Executors, and Administrators 4 (Mar.  

2011).   A surviving spouse may be able to file as a qualifying widow(er) using the Married Filing Jointly tax rates for two years following the spouse’s death.   
The IRS could retire the SSNs of decedents in the third year after death and thus block any returns with those numbers in later years.     
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 Mandate That the IRS, in Conjunction with the National Taxpayer 
Advocate, Review Any Proposed Expanded Math Error Authority to 
Protect Taxpayer Rights 

PROBLEM

Internal Revenue Code (IRC) § 6213, in subsections (b) and (g), authorizes the IRS to use 

its math error authority to summarily assess tax and bypass normal deficiency procedures.  

From the outset, Congress has made clear that use of math error authority is meant to be 

limited in scope and should not be used to resolve an uncertainty against the taxpayer.1 

Originally, math error authority was intended to apply only to simple mathematical and 

clerical errors.2  Over the years, however, Congress has expanded its use to a compliance 

context.  The IRS employs it to disallow improper claims where the entry on a tax return 

conflicts with information from a database or other records.3  Using math error authority 

for this additional purpose can be an efficient way to correct inadvertent errors.4 

Both the Treasury Inspector General for Tax Administration (TIGTA) and the Government 

Accountability Office (GAO) have recently encouraged the IRS to increase its use of math 

error authority as a cost-effective way to process certain new items on returns.5  Although 

some of the GAO and TIGTA proposals may be appropriate uses of math error authority, it 

is essential that the IRS conduct a full analysis to ensure that any future expansion of math 

error authority does not increase taxpayer burden, erode taxpayer rights and protections, 

and create IRS rework.6  For taxpayers, this burden could include an IRS adjustment that 

improperly reduces a refund and delays the release of the correct amount.  Additionally, 

using math error authority for complex, fact-intensive provisions means that math error 

notices may become more complex.  A complex notice could discourage a prompt taxpayer 

response, which would cause the taxpayer to lose the right to challenge the adjustment 

in the United States Tax Court (the only forum that does not require the taxpayer to pay 

the liability before adjudication).  For the IRS, additional burden could take the form of 

increased calls, the need to abate assessments and reprocess returns, and, if the taxpayer 

1 IRC § 6213(g)(2).
2 H.R. Rep. No. 94-658, 94th Cong., 2d Sess. § 1203, at 291 (Nov. 12, 1975). 
3 IRC § 6213(g)(2).  There are now 16 Code provisions giving the IRS the authority to make math error adjustments.
4 See Hearing on Improper Payments in the Administration of Refundable Tax Credits Before the Subcommittee on Oversight, Committee on Ways and 

Means, U.S. House of Representatives 26, 112th Cong. (May 25, 2011) (statement of Nina E. Olson, National Taxpayer Advocate).  The National Taxpayer 
Advocate acknowledges that certain third-party data may appropriately be used in math error adjustments and has previously identified the type of expan-
sions she would consider appropriate.  These expansions include the use of the Social Security Administration’s (SSA) NUMIDENT database to supply 
birthdates and Social Security numbers, and the use of IRS internal databases to determine if a taxpayer can claim a credit or has reached a limit (e.g., 
can an adoption credit be claimed in another year or has a taxpayer reached an applicable monetary limit).  

5 TIGTA, Ref. No. 2011-40-059, Some Taxpayer Responses to Math Error Adjustments Were Not Worked Timely and Accurately (July 7, 2011); GAO, GAO 10-
349, Recovery Act; IRS Quickly Implemented Tax Provisions, but Reporting and Enforcement Improvements Are Needed (Feb. 2010).

6 See Most Serious Problem: Expansion of Math Error Authority and Lack of Notice Clarity Create Unnecessary Burden and Jeopardize Taxpayer Rights, 
supra. 
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does not contact the IRS within the prescribed 60 days, assigning the case to the Collection 

function. 

Similarly, using math error authority when the information on a taxpayer’s return does not 

match specified third-party information can increase burden and erode taxpayers’ rights if 

the information is not reliable or suitable.  Congress has recognized this risk by constrain-

ing IRS use of such third-party databases in similar circumstances.7  

RECOMMENDATIONS

To ensure that IRS use of math error authority does not impair taxpayers’ rights and mini-

mizes burden to both the taxpayer and the IRS, the National Taxpayer Advocate recom-

mends that Congress require the IRS to develop math error notices that clearly describe 

what is being changed and why, and tell the taxpayer what steps he or she should take to 

contest the change.  The National Taxpayer Advocate further recommends that Congress 

consider the following issues in connection with any future expansions of math error 

authority under IRC § 6213(g):

1. Confine use of math error authority to instances that are not factually complex, can 

be verified on accurate, reliable government databases, and do not require the IRS to 

analyze facts and circumstances or weigh the adequacy of information.

2. Permit the IRS to use math error authority in conjunction with private third-party 

databases only where the information has been identified as reliable and accurate, and 

thus, would not subject the IRS to constraints in litigation.8 

3. Restrict math error authority in situations with a high abatement rate, where the use of 

math error authority appears to be unduly burdening compliant taxpayers by requiring 

them to submit additional documentation within a 60-day timeframe compared to a 

90-day timeframe when deficiency procedures are used.

To ensure that future grants of math error authority observe these limits, the National 

Taxpayer Advocate recommends that Congress require the Department of Treasury, in 

conjunction with the National Taxpayer Advocate, to evaluate and report to Congress on 

whether any proposed expansions satisfy these criteria.  The report should analyze the 

burdens and benefits of the proposed use of math error authority, considering downstream 

costs such as those for audit reconsideration and TAS intervention, and rigorously analyze 

the proposed expansions for accuracy and suitability.   

7 Congress enacted IRC § 6201(d) following the decision in Portillo v. Comm’r, 932 F.2d 1128 (5th Cir. 1991).  Section 6201(d) places the burden of pro-
duction in litigation on the Commissioner where the taxpayer raises a reasonable dispute concerning certain information returns supplied by third parties.  
In Portillo, the court found the IRS’s determination that the taxpayer had received unreported income of $24,505 was arbitrary and erroneous, because a 
Form 1099 sent to the IRS by another taxpayer was the sole basis for the determination.  The court concluded that the IRS had a duty to investigate the ac-
curacy of the form and determine if it could be verified by other information, such as the books or records of the taxpayer who submitted it.  The court held 
the IRS did issue a valid deficiency notice, but determined that notice to be arbitrary and erroneous, because the IRS failed to substantiate the charge that 
the taxpayer had unreported income. 

8 Portillo v. Comm’r, 932 F.2d 1128 (5th Cir. 1991). 
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exaMPle  

Under irc §36(d)(4), to be eligible for the First-time Homebuyer credit (FtHBc), a tax­

payer must attach a copy of a properly executed settlement statement to the return.  irc  

§ 6213(g)(2)(p) granted the irS math error authority to den  y the credit where the taxpa yer 

failed to attach the statement.  initially, the irS deemed a settlement statement properly 

executed if it showed all parties’ names and signatures, the property address, sales price,  

and date of purchase.  Normally, Form HUd-1,  Settlement Statement, would meet these 

criteria.9   if the statement omitted this information, the irS considered it not properly 

executed, and disallowed the FtHBc using math error authority.  as a result, the irS 

denied the FtHBc to many taxpayers in states that did not require statements to display 

all of this information.  on finding that complete addresses are not required by all states,  

the irS reversed its position, allowed FtHBc claims lacking complete addresses,10 and now 

considers settlement statements valid without the buyers’ and sellers’ signatures.11  But to 

make this and other determinations about the sufficiency of the settlement statement, the 

irS must review the actual settlement statement, which must be filed with a paper return,  

thereby eliminating the efficiencies of math error processing and burdening taxpayers.  a  

far better approach for both the irS and taxpayers would be to limit FtHBc math error 

authority to determine whether a document that purports to be the settlement statement 

was actually attached to the return (i.e., a simple yes/no determination), and leave the facts­

and-circumstances determination of the sufficiency of the settlement statement to normal 

deficiency procedures. 

PresenT laW 

Status of Math Error Authority  

Sixteen statutory provisions give the irS the authority to make math error adjustments.12   

Summary assessments made under these provisions can be abated if the taxpayer timely 

requests abatement.13   the irS will then work the case through normal deficiency 

procedures.14  

Evolution of Math Error Authority 

Upon enactment,  irS math error authority was limited to simple situations with a clear 

mathematical or clerical error, specifically to “inconsistencies where it can be determined 

9  IRS News Release IR-2010-006, New Homebuyer Credit Form Released; Taxpayers Reminded to Attach Settlement Statements and Other Key Documents 
(Jan. 15, 2010), http://www.irs.gov/newsroom/article/0,,id=218336,00.html (last visited Dec. 27, 2011).  

10  See IRS SERP Alert 100290 (May 25, 2010). 
11  IRM 21.6.3.4.2.11.6 (6) (Servicewide Electronic Research Program (SERP) update Apr. 18, 2011).   See also IRS SERP Alert 100066 (Feb. 12, 2010).   

Mobile home purchasers may submit an executed retail sales contract including the names, address, purchase date, purchase price, and signatures of both 
taxpayers, if applicable.  If the home is newly constructed, a copy of the occupancy permit is sufficient. 

12  IRC § 6213(g)(2)(A) - (P).   
13  IRC § 6213(b)(2)(A).   
14  Id. 
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from the face of the return which inconsistencies are correct.”15  Further, the mathematical 

or clerical inconsistencies were to be apparent.16   

the legislative history elaborated on what congress considered a mathematical error or 

inconsistent treatment on a return. “Mathematical” errors include “errors in addition,  

subtraction, etc.” where “such an error will be apparent and the correct answer will be 

obvious.”17   congress added that the term “inconsistent treatment on a return” was intended 

to “encompass those cases where it is apparent which of the inconsistent entries is correct 

and which is incorrect.”18   congress also made it clear that the irS is not to use summary 

assessment procedures merely to resolve an uncertainty against the taxpayer.19  

congress narrowly defined math and clerical error in part so that taxpayers might eas­

ily understand what was being adjusted.  the following example is based on a scenario 

taken from the legislative history.  it is an example using math error authority to correct a 

straightforward mistake and shows the level of clarity congress expected in irS math error 

notices. 

Example:  a notice regarding an inconsistency in the number of dependents listed 

on the taxpayer’s return might read: “you entered six dependents on line x but listed 

a total of seven dependents on line y.  We are using six.  if there is one more, please 

provide corrected information.”20  

the legislative history also provides specific guidance on what protections are given the 

taxpayer when the irS uses summary assessment procedures:  

the amendment provides that where the internal revenue Service uses the summary 

assessment procedure for mathematical errors... the taxpayer must be given an ex­

planation of the asserted error... , the taxpayer must be given a period of time during 

which he or she may require the Service to abate its assessment ... , and the Service is 

not to proceed to collect on the assessment until the taxpayer has agreed to the assess­

ment or has allowed his or her time for objecting to expire... .21 

this legislative history illustrates the importance congress placed on providing taxpayers 

with notices that adequately explain the adjustments to their returns.  However, preserving 

15  IRC § 6213(g)(2)(C).   
16  IRC § 6213(g)(2)(B).   
17  IRC § 6213(g)(2).    This provision memorialized what Congress expressed in the legislative history.   See also H.R. Rep. No. 94-658, 94th Cong., 2d Sess.  

§ 1203,  at 291 (Nov. 12, 1975). 
18  H.R. Rep. No. 94-658, 94th Cong., 2d Sess. § 1203,  at 291 (Nov. 12, 1975). 
19  Id. 
20  Id. 
21  S. Rep. No. 938, 94th Cong., 2d Sess. 375 (1976); 1976-3 (Vol. 3) C.B. 49, 413. 
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this taxpayer protection becomes more difficult as new, complicated provisions fall under 

math error authority.22   

Authorized Use of Third-Party Data 

in certain situations, the irS can use third-party data, including information provided 

by the Social Security administration (SSa), to identify omitted taxpayer identification 

Numbers (tiNs) and make math error adjustments based on that information.23   the 

statute also permits the irS to use the Federal case registry of child Support orders (Fcr) 

to determine whether a taxpayer is a custodial parent of a child for purposes of the earned 

income tax credit (eitc).24   although the irS is legally permitted to use this registry, the 

irS has refrained from doing so due to concerns raised by the National taxpayer advocate 

about its accuracy, which were later validated by an irS study.25  

reason For change  

as the irS’s resources decrease, it seeks to expand math error authority in new areas as 

a cost-effective way to protect revenue, particularly where a credit can generate a large 

refund. this is especially true since the irS assumes disbursement as well as revenue 

collection duties and is responsible for preventing large, refundable credits from being im­

properly issued. Some math error expansions under consideration include the use of third-

party data provided by federal agencies other than the SSa, or even outside sources.26   the 

National taxpayer advocate acknowledges that math error authority can be an appropriate 

way to stop improper refunds.  However, it is crucial, prior to granting expanded authority,  

that a thorough analysis of the potential impact on taxpayers and the irS be conducted.  

thorough analysis will allow the irS to avoid inappropriate reliance on databases, such as 

the Fcr.  Failing to conduct a thorough review may cause problems similar to those the 

irS recently experienced when it inappropriately disallowed the FtHBc through summary 

assessments, as illustrated in the example above.27   

22  IRC § 36.   An adjustment to a FTHBC credit is an example of the type of provision that may be challenging to explain clearly in a math error notice.   
23  IRC § 6213(g)(2) pro vides that a taxpayer shall be treated as having omitted a correct TIN if the information on the return with respect to the individual 

whose TIN was provided is different from the information the IRS obtains from the SSA.  
24  IRC § 6213(g)(2)(M).   
25  See National Taxpayer Advocate 2002 Annual Report to Congress 189 (Legislative Recommendation: Math Error Authority).  Congress mandated that the 

IRS complete a study in conjunction with the National Taxpayer Advocate before implementing the use of the FCR; the study demonstrated that the FCR was 
unreliable and the IRS did not implement that math error authority.   See IRS,  Federal Case Registry Final Report, Project 5-02-12-3-005 (CR-39) (Sept.  
2003); see also Hearing on Improper Payments in the Administration of Refundable Tax Credits Before the Subcommittee on Oversight, Committee on 
Ways and Means, U.S. House of Representatives 26, 112th Cong. (May 25, 2011) (statement of Nina E. Olson, National Taxpayer Advocate). 

26  IRS Briefing, Overview of the Accelerated Refund Assurance Program (ARAP) (Oct. 6, 2011).  
27  National Taxpayer Advocate FY 2011 Objectives Report 28 (Filing Season Review).  
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Having the treasury department, along with the National taxpayer advocate, analyze 

math error proposals will help identify if the proposal complies with the limitations set out 

above.  this analysis will ultimately determine if summary assessment or deficiency proce­

dures would be more suitable.  the Gao previously made a similar recommendation.28      

Facts-and-Circumstances Determinations Should Be Subject to Normal Deficiency 
Procedures. 

the use of math error authority has become an attractive, cost-effective way to prevent 

improper refunds from being distributed. However, many of the provisions that generate 

these refunds have complicated eligibility requirements that vary according to a taxpayer’s 

facts and circumstances.  limiting math error authority in these cases will prevent the 

types of problems both the irS and taxpayers experienced with the FtHBc and will stop 

the irS from using math error to “resolve an uncertainty against the taxpayer.”     

Notices Would Be Required to Clearly Identify What Is Being Changed, the Reason 
for the Change, and What Steps the Taxpayer Should Take in Order to Contest the 
Change. 

Use of math error authority in complex facts-and-circumstances situations makes it more 

difficult to draft notices that explain clearly what has been changed and why.  this lack of 

clarity may confuse taxpayers, which in turn can delay a refund or result in the taxpayer 

losing his or her right to dispute the adjustment in the U.S. tax court.  therefore, the irS 

should be required to demonstrate, prior to receiving math error authority, that it can draft 

clear notices with respect to that provision.    

Some Third-Party Information Is Too Unreliable to Use for the Purpose of Math Error. 

third-party data must be reliable and complete, and meet the standards elsewhere observed 

by the courts and congress,29 if it is used to verify information on a taxpayer’s return and 

make a summary assessment based on that data.  the Fcr, which the irS was granted 

authority by congress to use to determine whether a taxpayer is a custodial parent of a 

child for purposes of the earned income tax credit, is an example of an unreliable third-

party database, because it was designed for an entirely different purpose.  Such reliability 

concerns also exist for proposals to use certain state databases to determine eligibility, espe­

cially with respect to an individual’s status as a qualifying child for eitc purposes, which is 

a complicated determination that requires a determination of the child’s residence for more 

than half the year – a circumstance that may shift from year-to-year and is highly fact-spe­

cific.  Further, if the information in the database was compiled for a different purpose, the 

use may not be appropriate, because the data may not disprove eligibility under the tax law.  

Moreover, the information may be outdated, and it should not deprive a taxpayer of a due 

28  GAO, GAO-11-691T,  Enhanced Prerefund Compliance Checks Could Yield Significant Benefits (May 25, 2011).   
29  IRC § 6201(d).   
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process right to present his or her own facts.  Such data may not be accurate enough for the 

irS to rely on in litigation.30   although the database cannot be relied upon when making a 

summary assessment, it still may be useful as an indicator that the irS should look more 

closely at the return in an examination — not math error — context.  

Reliable Data Is Useful in Certain Math Error Situations. 

Use of external data is appropriate for making math error assessments in limited circum­

stances, namely when the data is reliable and its use will not lead to improper summary 

assessments.  an example of appropriate use of this expanded authority is the use of the 

Social Security administration’s NUMideNt database.31  

it is also appropriate for the irS to exercise math error authority based on its own internal 

data (prior-year tax returns), as recommended by Gao in the following two situations.  

1.  to verify compliance with lifetime limits on amounts that can be claimed, such as for 

the residential energy credit.32   this would permit the irS to verify that the credits 

claimed for 2009 and 2010 do not exceed the lifetime credit limit of $1,500.33   

2.  to determine whether a taxpayer exceeded the number of years in which the Hope 

Scholarship credit can be claimed.34  

the National taxpayer advocate supports these recommendations because the irS would 

be using reliable information to make the summary assessments.  

 

30  Portillo v. Comm’r, 932 F.2d 1128 (5th Cir. 1991).  
31  See IRM 2.3.32.8 (July 1, 2008); IRM exhibit 2.3.32-17 (Jan. 1, 2005).  NUMIDENT information is a complete history of changes, such as name changes,  

as reported to SSA by the user of the SSA account number. 
32  GAO, GAO 11-481,  IRS Dealt with Challenges to Date, but Needs Additional Authority to Verify Compliance (Mar. 2011).  
33  The American Recovery and Reinvestment Act of 2009 limited the aggregate amount of credit for taxable years beginning in 2009 and 2010 to $1,500.   

Pub. L. No. 111-5, § 121,  123 Stat. 115, 322 (Feb. 17, 2009) (amending IRC § 25C).   
34  GAO, GAO-11-691T,  Enhanced Prerefund Compliance Checks Could Yield Significant Benefits (May 25, 2011).   The Hope Scholarship Credit under IRC 

§ 25A was modified b y the American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5.  For tax years beginning in 2009 or 2010, the credit was 
available for the first four years of a student’s post-secondary education.   See Pub. L. No. 111-5, § 1004(a),  123 Stat. 115, 313 (Feb. 17, 2009).   The Tax 
Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010 extended the credit to tax years beginning in 2011 and 2012.  Pub. L. No.  
111-312, § 103,  124 Stat. 3296, 3299 (Dec. 17, 2010).   
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 Clarify that the Scope and Standard of Tax Court Determinations 
Under Internal Revenue Code Section 6015(f ) is De Novo  

ProbleM 

Married taxpayers who file joint returns are jointly and severally liable for any deficiency 

or tax due.1   an “innocent spouse” statute,  internal revenue code (irc) § 6015,  provides 

for relief from deficiencies in the specific circumstances as described in subsections (b) and 

(c). if relief is unavailable under subsection (b) or (c), a taxpayer may qualify for “equi­

table” innocent spouse relief from deficiencies and underpayments pursuant to subsection 

(f).2   relief under irc § 6015(f) is appropriate when,  taking into account all the facts and 

circumstances, it would be inequitable to hold a joint filer liable for the unpaid tax or defi­

ciency.  irS guidance enumerates various factors that should be considered and may weigh 

in favor of or against granting equitable relief.3   

the tax court, in Porter v. Commissioner (Porter I), held that the scope of its review in irc  

§ 6015(f) cases is  de novo, meaning that it may consider evidence introduced at trial that 

was not included in the administrative record.4   in Porter v. Commissioner (Porter II), the 

tax court held that the standard of review in irc § 6015(f) cases is also  de novo, meaning 

that it will consider the case anew, without deference to the agency determination to deny 

relief.5   the irS office of chief counsel disagrees with the tax court’s decisions in Porter I 

and Porter II. its position is that the proper standard of review is abuse of discretion, and 

the scope of the tax court’s review is limited to the administrative record.6   this divergence 

creates uncertainty for taxpayers and consumes administrative and judicial resources.  it 

is especially harmful to taxpayers who cannot afford representation or assistance during 

administrative proceedings.  therefore, the National taxpayer advocate recommends that 

congress clarify that the scope and standard of review in tax court determinations under 

irc § 6015(f) is  de novo. 

1  Internal Revenue Code (IRC) § 6013(d)(3); Re v. Proc. 2003-61, 2003-2 C.B. 296.   
2  A deficiency is generally the difference between the amount of tax that should have been shown on the return and the amount that was actually shown.   

See IRC §  6213.   “Underpayment” refers to the tax shown on the return but not paid.  
3  Rev. Proc. 2003-2 C.B. 296,  superseding Rev. Proc. 2000-15, 2000-1 C.B. 447. 
4  130 T.C. 115 (2008) (Porter I).  In Neal v. Comm’r, 557 F.3d 1262 (11th Cir. 2009),  aff’g  T.C. Memo. 2005-201, a court of appeals also held that the ap­

propriate scope of Tax Court review in IRC § 6015(f) cases is  de novo. 
5  132 T.C. 203 (2009) (Porter II).   The issue of the appropriate standard of review in IRC § 6015(f) cases is pending in  Wilson v. Comm’r,  T.C. Memo. 2010­

134,  appeal docketed, No.10-72754 (9th Cir. Sept. 10, 2010). 
6  Notice CC-2009-021 (June 30, 2009) states “In all section 6015(f) cases the proper standard of review is abuse of discretion.   Attorneys should, there­

fore, continue to argue that, under an abuse of discretion standard of review, the scope of the Tax Court’s review is limited to issues and evidence presented 
before Appeals or Examination.   Attorneys should raise the scope and standard of review arguments whenever appropriate…noting the Service’s disagree­
ment with the holding in the Porter opinions.” 
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EXAMPLE

Wilson v. Commissioner7 illustrates how the Tax Court’s independent fact finding and 

analysis in de novo review can produce a different outcome than a decision based only on 

the administrative record with deference to the IRS’s determinations.  In that case, Mrs. 

Wilson’s spouse, with whom she filed a joint return, generated additional income by steer-

ing people into a Ponzi scheme.  Mrs. Wilson was aware of the additional income, which 

was reported on amended joint returns she signed, but believed it derived from legitimate 

business operations.  Without the assistance of counsel or another representative, she 

requested equitable relief under IRC § 6015(f) from the underpayment.

Mrs. Wilson was married when she requested equitable innocent spouse relief, a factor 

that weighs neither for nor against granting relief.  The administrative record showed that, 

among other things, she had made a good faith effort to comply with the tax laws after 

the years covered by her request for relief, a factor that weighs in favor of granting relief.  

However, Mrs. Wilson did not substantiate her expenses in support of her claim that she 

would suffer economic hardship if relief was not granted, and the administrative record 

contained little information that would establish the size of the tax liability attributable to 

her husband.  Mrs. Wilson did not respond to the IRS’s request for an explanation of what 

she knew when she signed the returns.  The IRS, finding that Mrs. Wilson had not shown 

that she did not know or have reason to know the tax would not be paid, and in view of the 

other circumstances of the case, denied her request for relief.  

Mrs. Wilson petitioned the Tax Court for review, and represented herself ineffectively at 

a 2005 trial.8  The Tax Court arranged for pro bono counsel and over the IRS’s objection, 

reopened the record and held a second trial in 2008.9  By the time the Tax Court consid-

ered Mrs. Wilson’s case in 2008, she was no longer married, which changed the marital 

status factor to weigh in her favor.  Although Mrs. Wilson was not able to prove that she 

had made a good faith effort to comply with the tax laws in the intervening years, which 

weighed against granting relief, she introduced evidence about the couple’s income and 

assets during the years at issue, which satisfied the court that she reasonably believed the 

liability would be paid.  The court also accepted Mrs. Wilson’s credible testimony about her 

lifestyle, living expenses, and uncertain financial future at the time of trial and concluded 

that she would suffer economic hardship if relief were not granted.  Based on the evidence 

in the administrative record and the facts developed at trial, the Tax Court found that the 

tax liability was attributable entirely to Mr. Wilson.  In view of these circumstances and un-

der a de novo standard of review, the Tax Court granted Mrs. Wilson’s request for equitable 

relief.

7 T.C. Memo. 2010-134, appeal docketed, No.10-72754 (9th Cir. Sept. 10, 2010).
8 The Tax Court describes Mrs. Wilson’s pro se representation as follows: “This excerpt from the transcript of the first trial was typical: ‘Call your first witness, 

then.’ ‘I have no witnesses.’ ‘Well, how about yourself?’ ‘Okay.’ ‘You count.’ ‘I count?’ ‘Yes.’”  Wilson v. Comm’r, T.C. Memo. 2010-134, 2 n.2.
9 See Reply Brief for Respondent 3-11, Wilson v. Comm’r, T.C. Memo. 2010-134 (No. 23882-04), 2007 WL 7231341. 
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recoMMendaTion 

the National taxpayer advocate recommends that congress amend irc § 6015 to specify  

that the scope and standard of review in tax court determinations under irc § 6015(f) is  

de novo. 

currenT laW 

the innocent spouse rules of irc § 6015 w ere enacted as part of the internal revenue 

Service restructuring and reform act of 1998.10   if the irS denies relief under any sub­

section of irc § 6015,  the taxpayer may petition the tax court.11   the irS office of chief 

counsel maintains that the proper standard of review in all irc § 6015 cases is abuse of  

discretion, and that the scope of review is limited to issues and evidence presented before 

irS appeals or examination.12 

scope of review 

in Ewing v. Commissioner, the tax court held that the scope of its review in irc § 6015(f)  

cases would be de novo.13   the holding was based on the finding that the administrative 

procedure act, which limits the scope of judicial review to the administrative record, was 

not applicable to tax court proceedings, including irc § 6015 proceedings .14  Further, the 

tax court found the use of the word “determine” in irc § 6015(e) is similar to the use of  

“redetermination” in irc § 6213(a),  pertaining to deficiencies, under which it is unques­

tioned that the court conducts trials de novo.   the tax court concluded that the use of this 

term meant that congress intended the court to have de novo review authority for irc  

§ 6015(f) cases , even if they do not involve deficiencies.15   

the Ewing case was a stand-alone proceeding: Mrs. ewing had not requested innocent 

spouse relief in response to a statutory notice of deficiency but rather in response to the 

irS’s determination that she was not entitled to equitable relief.  the tax court, at an 

earlier stage of the proceedings, had already considered the question of whether it had 

jurisdiction to review Mrs. ewing’s petition, and found that it did.16  However, on appeal,  

10  Pub. L. No.105-206, sec. 3201(a), (b), 112 Stat. 685 at 734, 739 (1998). 
11  In addition to the Tax Court’s jurisdiction to redetermine deficiencies under IRC § 6213,  IRC § 6015(e) pro vides that the Tax Court has jurisdiction to de­

termine the appropriate relief available under IRC § 6015 if the petition is filed in response to the IRS’ s final determination or after the claim for innocent 
spouse relief has been pending with the IRS for six months and no final determination has been issued.   The filing of a Tax Court petition where jurisdiction 
is predicated on IRC § 6015(e) and not on deficiency jurisdiction under IRC § 6213 is often refer  red to as a stand-alone proceeding. 

12  Notice CC-2009-021 (June 30, 2009). 
13  122 T.C. 32 (2004), vacated on other grounds sub nom. Comm’r v. Ewing, 439 F.3d 1009 (9th Cir. 2006). 
14  122 T.C. at 35, 37-38 (citing 5 U.S.C. §§ 551-559,  701-706 (2000)). 
15  The Tax Court also noted that some proceedings in IRC § 6015(f) cases could not be based on the administrativ e record.  For example, if a taxpayer peti­

tions the Tax Court after the request for relief has been pending for six months, as permitted by IRC § 6015(e)(1)(A)(i)(II),  there may be no administrative 
record.   As another example, a taxpayer may, in a deficiency proceeding, raise IRC § 6015(f) as an affir mative defense.   Again, there would be no adminis­
trative record to consult, and the scope of review would be de novo.   The Tax Court deemed it anomalous to use different standards to decide the same is­
sue simply because of differences in the procedural posture in which the issue was brought before the court.  Moreover, Congress provided for intervention 
by nonrequesting spouses, which suggests it intended trials de novo under IRC § 6015(f) to per mit the other spouse to offer evidence. 

16  Ewing v. Comm’r, 118 T.C. 494 (2002),  rev’d. sub nom. Comm’r v. Ewing, 439 F.3d 1009 (9th Cir. 2006). 
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the Ninth circuit court of appeals found that the tax court lacked jurisdiction over stand­

alone cases under irc § 6015(f). 17   it therefore reversed the tax court’s earlier decision that 

it had jurisdiction over the claim, and vacated the tax court’s decision pertaining to scope 

of review.18   congress then amended irc § 6015(e) to mak e explicit that the tax court does 

have jurisdiction in stand-alone irc § 6015(f) cases .19 

the issue of scope of review again arose in Porter I, and the tax court, drawing heavily on 

its reasoning in Ewing, again held that the appropriate scope of review is de novo. 20   the 

irS did not appeal the tax court’s decision in Porter I, and the court continued to hold that 

the proper scope of review was de novo. 21   When the irS appealed one such decision,  Neal 

v. Commissioner, the eleventh circuit court of appeals affirmed the tax court’s holding 

that its scope of review is de  novo. 22 

the irS maintains that de novo review of irc § 6015(f) cases is not appropriate .23   it 

analogizes irc § 6015(f) proceedings to collection due process determinations under  

irc § 6330. 24   the irS has successfully established in two courts of appeal that tax court 

17  The Ninth Circuit found that because the IRS never determined a deficiency against Mrs. Ewing and her husband, the Tax Court lacked jurisdiction.   At 
the time of this appellate court decision, IRC § 6015(e),  the provision authorizing Tax Court review of innocent spouse cases, provided “In the case of an 
individual against whom a deficiency has been asserted and who elects to have subsection (b) or (c) apply­

(A) In general.-In addition to any other remedy provided by law, the individual may petition the Tax Court (and the Tax Court shall have jurisdiction) to 
determine the appropriate relief available to the individual under this section....” (emphasis added); 

See also Bartman v. Comm’r, 446 F.3d 785, 787 (8th Cir. 2006),  affg. in part and vacating in part T.C. Memo. 2004-93, and Billings v. Comm’r, 127 T.C. 7 
(2006) (holding that the Tax Court lacked jurisdiction over stand-alone IRC § 6015(f) claims).  

18  Comm’r v. Ewing, 439 F.3d 1009 (9th Cir. 2006). 
19  The Tax Relief and Health Care Act of 2006 (TRHCA), Pub. L. No. 109-432, Div. C,§ 408(a),  (c), 120 Stat. 2922, 3061-62 (2006), amended IRC § 6015(e)  

to expressly provide that the Tax Court has jurisdiction to review stand-alone cases under IRC § 6015(f),  even where no deficiency has been asserted.  IRC 
§ 6015(e) no w provides “In the case of an individual against whom a deficiency has been asserted and who elects to have subsection (b) or (c) apply,  or 
in the case of an individual who requests equitable relief under subsection (f)-­

(A) In general. -In addition to any other remedy provided by law, the individual may petition the Tax Court (and the Tax Court shall have jurisdiction) to 
determine the appropriate relief available to the individual under this section…” (emphasis added).   

The National Taxpayer Advocate intended to recommend in her 2006 Annual Report to Congress that Congress amend IRC § 6015(f) to pro vide such 
jurisdiction, but did not do so because a bill, H.R. 6111, which became TRHCA, had passed both houses of Congress and was signed by the President on 
Dec. 6, 2006.  National Taxpayer Advocate 2006 Annual Report to Congress 535.  In Billings v. Comm’r,  T.C. Memo. 2007-234 the Tax Court held that it had 
jurisdiction to consider the case it had previously dismissed for lack of jurisdiction in Billings v. Comm’r, 127 T.C. 7 (2006).    

20  130 T.C. 115 (2008). 
21  The Tax Court’s decision in Porter I was in response to the IRS’s motion in limine (i.e., as a preliminary matter) to preclude the taxpayer from introducing 

evidence not contained in the administrative record. 
22  Neal v. Comm’r,  T.C. Memo. 2005-201,  aff’d sub nom. Comm’r v. Neal, 557 F.3d 1262 (11th Cir. 2009). 
23  Notice CC-2009-021 (June 30, 2009). 
24  See Opening Brief for Respondent at 15,  Wilson v. Comm’r,  T.C. Memo. 2010-134 (No. 23882-04), 2005 WL 6503242; Haigh v. Comm’r, T.C. Memo.   

2009-140, slip op. at 14 n.25; Beatty v. Comm’r,  T.C. Memo. 2007-167, slip op. at 19 n.3.   The government makes the same argument to the appellate 
court in Wilson, supra. See Brief for the Appellant at 55-59,  Wilson v. Comm’r, No. 10-72754 (9th Cir. Jan. 19, 2011).  IRC § 6330 pro vides for notice and 
opportunity for a collection due process hearing before the IRS may levy upon the property of any person.   At the hearing, the person may raise any relevant 
issue relating to the unpaid tax or proposed levy, including spousal defenses, challenges to the appropriateness of the collection action, and offers of col­
lection alternatives.  IRC § 6330(c)(2)(A).    The person may challenge the existence or amount of the underlying tax liability for any period only if the person 
did not receive a notice of deficiency or did not otherwise have an opportunity to dispute the liability.  IRC § 6330(c)(2)(B).  Once the IRS issues a notice 
of determination, the person may petition the Tax Court.  IRC § 6330(d)(1).    As contemplated in the legislative history of IRC § 6330,  see H.R. Conf. Rept.  
No. 105-599 at 266 (1998), if the validity of the underlying tax liability is at issue, the Tax Court standard of review for that issue is de novo.  Other issues 
are reviewed for an abuse of discretion, described infra. Sego v. Comm’r, 114 T.C. 604, 610 (2000). 
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review in collection due process cases under irc § 6330,  where the underlying liability is 

not at issue, is confined to the administrative record.25   the tax court continues to reject 

the irS’s position that review under irc § 6015(f) is limited to the administrativ e record 

and rejects the analogy to proceedings under irc § 6330. 26    

standard of review 

“the scope of judicial review refers…to the evidence the reviewing court will examine in 

reviewing an agency decision. the standard of judicial review refers to how the reviewing 

court will examine that evidence.”27  Under a de novo standard of review, the court considers 

the facts of the case anew and determines whether it is inequitable to hold the requesting 

spouse liable for the unpaid tax or deficiency.  Under an abuse of discretion standard, the 

court reviews the irS’s denial of relief and overturns that determination only where it is 

shown to be arbitrary, capricious, or without sound basis in fact, and the requesting spouse 

bears the burden of proving that the commissioner abused his discretion in denying relief.28    

in Porter v. Commissioner (Porter II), the tax court considered the language of irc § 6015,   

which provides, under subsections (b) and (c), that the taxpayer “elects” relief, and if she 

or he meets the statutory requirements,  “shall” be relieved of liability for the deficiency.  

Subsection (f), by contrast, provides that the irS “may,” pursuant to procedures it pre­

scribes, relieve an individual of liability for any unpaid tax or deficiency stemming from 

a joint return when, in consideration of all the facts and circumstances, it would be ineq­

uitable to hold the individual liable.  the court noted that it had previously reviewed irc  

§6015(f) cases for an abuse of discretion.  However, the court decided,  “Given congress’s 

confirmation of our jurisdiction [in stand-alone irc § 6015(f) cases],  reconsideration of the 

standard of review in section 6015(f) cases is warranted.”29   the tax court held that from  

then on it would review irS denials of relief under irc § 6015(f) using a  de novo standard,  

rather than the abuse of discretion standard of review it had previously used. the tax 

court noted that it had always reviewed claims for relief under irc § 6015(b) and (c)  de 

25  Robinette v. Comm’r, 439 F.3d 455 (8th Cir. 2006),  rev’g 123 T.C. 85 (2004); Murphy v. Comm’r, 469 F.3d 27 (1st Cir. 2006),  affg 125 T.C. 301 (2005).  
26  See, e.g.,  Torrisi v. Comm’r,  T.C. Memo. 2011-235, slip op. at 17 n.15 (acknowledging the IRS’s disagreement with Porter II and the court’s use of de novo 

standard and scope of review in equitable innocent spouse relief cases, but declining to revisit the issue).   The Tax Court generally reviews IRC § 6330  
cases de novo, except in cases appealable to courts of appeal that have held otherwise.  Pursuant to the rule in Golsen v. Comm’r, 54 T.C. 742, 757 
(1970),  aff’d 445 F.2d 985 (10th Cir. 1971), the Tax Court will defer to a Court of Appeals decision which is squarely on point where appeal from the Tax 
Court decision lies to that Court of Appeal.   See  Olson v. Comm’r,  T.C. Memo. 2009-294, slip op. at 3-4; Bruen v. Comm’r,  T.C. Memo. 2009-249, slip op.  
at 5 (“The CDP [collection due process] petitioner’s agency-level remedies are described at some length in section 6330(a), (b), and (c), and section 
6330(d)(2) provides that the CDP petitioner must first ‘exhaust [ ] all administrative remedies’ before coming to court; but section 6015 makes no explicit 
provision of agency-level remedies for innocent spouse relief and says nothing about exhausting them.   The agency’s CDP action is repeatedly characterized 
in section 6330 as a ‘hearing,’ but there is no agency hearing explicitly provided for the innocent spouse in section 6015.   The taxpayer’s CDP submission 
to the Tax Court under section 6330(d) is called an ‘appeal’ and is not referred to as a ‘petition’ anywhere in the statute, while section 6015(e) provides 
that the innocent spouse files a ‘petition’ that is nowhere called an ‘appeal.’   The Tax Court ‘determine[s]’ innocent spouse relief, sec. 6015(e)(1)(A), but 
simply has ‘jurisdiction’ over the agency’s CDP determination, sec. 6330(d)(1).”) (footnote ref. omitted). 

27  Franklin Sav.  Association v. Office of Thrift Supervision, 934 F.2d 1127, 1136 (10th Cir.1991) (emphasis added). 
28  Jonson v. Comm’r, 118 T.C. 106, 125 (2002),  aff’d 353 F.3d 1181 (10th Cir. 2003). 
29  132 T.C. 203, 208 (2009); Porter II is a continuation of the same case that produced the 2008 holding (Porter I, discussed above) that Tax Court review of 

denials of relief under IRC § 6015(f) is not limited to the administrativ e record. 
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novo, and in view of the statutory direction that the tax court determine the appropriate 

relief available under subsections (b), (c),  and (f), there was no longer any reason to apply a 

different standard of review under subsection (f) than under subsections (b) and (c). 

reasons For change  

the irS position is that in all section 6015(f) cases, the proper standard of review is abuse 

of discretion and the scope of the tax court’s review is limited to issues and evidence 

presented before appeals or examination.  irS attorneys are instructed to raise the scope 

and standard of review arguments whenever appropriate, noting the irS’s disagreement 

with the holding in the Porter opinions.30   the tax court continues to follow its own prec­

edent, employing the de novo standard and scope of review.  one case with the issues of the 

proper scope and standard of review is pending on appeal.31   the resulting uncertainty is 

a burden on taxpayers and consumes administrative and judicial resources.  Moreover, the 

irS’s position would create particular difficulty for taxpayers who are victims of domestic 

violence or abuse.  the recent Stephenson case is a good example of this dynamic.32   

the tax court’s finding that Mrs. Stephenson was physically and verbally abused by her 

husband was largely based on evidence produced at trial because the issue of abuse was not 

fully developed administratively.33   the court relied on Mrs. Stephenson’s testimony, which 

fleshed out the details of her abuse, and the corroborating testimony from a third-party 

witness.  if the tax court had confined itself to the administrative record, it might not have 

found Mrs. Stephenson had been abused, which might have resulted in denying her relief.  

Because victims of abuse may be more comfortable providing details of their abuse to a 

neutral third party — the judge — during a trial, rather than to the irS during the administra­

tive process, and for the other reasons given by the tax court, the National taxpayer advocate 

agrees that de novo review, not confined to the administrative record, is appropriate. 

exPlanaTion oF recoMMend aTion 

amending irc § 6015 to specify that the  tax court scope and standard of review of irc  

§ 6015(f) cases is  de novo would clarify that the tax court’s review of denials of relief under 

irc § 6015(f) is not limited to the administrativ e record, and the tax court reviews irc  

§ 6015(f) cases anew , without deference to the irS’s determination.  this clarification would 

be consistent with congress’ intent in amending irc § 6015(e) to specify that the  tax court 

has jurisdiction in stand-alone innocent spouse cases, would codify the tax court’s interpre­

tation of the statute, and would avert a potential conflict among the courts of appeals.  

30  Notice CC-2009-021 (June 30, 2009). 
31  Wilson v. Comm’r,  T.C. Memo. 2010-134,  appeal docketed, No.10-72754 (9th Cir. Sept. 10, 2010). 
32  Stephenson v. Comm’r,  T.C. Memo. 2011-16. 
33  See Most Serious Problem: The IRS Does Not Sufficiently Recognize and Address Domestic Violence and Abuse and its Effects on Tax Administration, supra 

(describing the need for better training in this area and the IRS’s resistance to eliciting information about abuse). 
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 Amend IRC § 6343(a) to Permit the IRS to Release Levies on 
Business Taxpayers that Impose Economic Hardship 

ProbleM 

longstanding irS regulations under internal revenue code Section 6343(a) relieve 

individuals, but not businesses, from levies on the grounds of economic hardship.1   in one 

area of collections activity, the irS and department of treasury have expressly declined to 

take into account business economic hardship, citing concern that the government might 

thereby be forgoing the collection of taxes to support a nonviable business.2   thus, the irS 

will not release levies when a business experiences an economic hardship, leading the irS 

to use levies in lieu of collection alternatives.  

Since the recession of 2008,3 the irS has increased its use of levies against businesses.  in 

fiscal year (Fy) 2011, the irS collected $702 million from its Business Master File (BMF) 

levies, an increase of 20 percent over Fy 2008.4   While the irS collection Field function 

(cFf) issued 822,757 levies, an increase of 120 percent from Fy 2008,5 the irS accepted few 

collection alternatives.  the irS granted only 850 BMF offers in compromise (oics) and 

105,786 BMF installment agreements (ias) in Fy 2011.6  Unlike collection alternatives,  irS 

levies may immediately force business liquidations, which may cause economic hardship 

to the business owners, their customers, and their employees, some of whom may be forced 

to seek public assistance.  Moreover, in determining whether to levy against a business 

taxpayer’s property, the irS does not consider the working capital needs of a business to 

maintain operations and avoid liquidation.7  

according to the regulations, the irS is required to release levies against individual taxpay­

ers, including sole proprietorships, if the levy will cause the individual an economic hard­

ship (i.e., the individual is unable to meet basic living expenses).8  Further, the regulations 

provide that the irS can enter into an effective tax administration oic with an individual 

where the irS could collect the liability in full but collection would create an economic 

hardship.9   the irS also may forgo collection of an individual taxpayer’s account and place 

1  IRC § 6343(a)(1)(D); Treas. Reg. § 301.6343-1(b)(4) (eff. Dec. 30, 1994). 
2  Compromise of Tax Liabilities, 67 Fed. Reg. 48,025, 48,026 (July 23, 2002) (preamble).  
3  See CNN Money,  It’s official: Recession since Dec.  ‘07 (Dec. 1, 2008), http://money.cnn.com/2008/12/01/news/economy/recession/index.htm. 
4  IRS, Collection Activity Report NO-5000-23,  Collection Workload Indicators (Oct. 2011).   
5  Id.   The IRS collected $585 million from its Business Master File (BMF) levies in FY 2008.   The IRS Collection Field function (CFf) issued 374,028 levies 

in FY 2008.   The CFf primarily collects from small businesses and self-employed individuals.   The IRS does not specifically track or have a code in its 
integrated data retrieval system (IDRS) to show that a BMF levy has been made.   The IRS classified 694,036 BMF taxpayers in taxpayer delinquent account 
(TDA) status (active collection inventory) for FY 2011.  IRS, Collection Activity Report NO-5000-2,  TDA Cumulative Report (Oct. 2011).     

6  IRS CDW, Business Master File (BMF) Transaction History Table, extract cycles between 201040-201139 for TC 971,  Action Code (AC) 32 (fully accepted 
OIC).  IRS, Collection Activity Report NO-5000-6,  Installment Agreement Report (Oct. 2011). 

7  The IRS generally takes funds held by third parties (e.g., bank deposits) first.  Internal Revenue Manual (IRM) 5.11.1.1.2(2), Notice of Levy vs. Seizure  
(Jan. 19, 1999).   See also IRM 5.11.1.2.4(3) (Dec. 11, 2009) (discussing whether levy is appropriate). 

8  IRC § 6343(a)(1)(D); Treas. Reg. § 301.6343-1(b)(4). 
9  Treas. Reg. § 301.7122-1(b)(3), providing that economic hardship is defined by Treas. Reg. § 301.6343-1(b)(4); IRM 5.8.11.2.1 (Sept. 23, 2008).  
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it into currently not collectible (cNc) status if collection would create an economic hard­

ship.10  Under longstanding regulations, however, the irS and treasury have determined 

not to consider economic hardship or effective tax administration when applying collection 

alternatives or taking levy action against businesses.  

exaMPle 

a business with 50 employees builds prefabricated homes for sale primarily in and around 

las vegas, Nevada.  due to a sudden economic downturn in that region, particularly in 

the housing market, the taxpayer falls behind on one quarter of its payroll taxes and owes 

$30,000. the firm also has difficulty paying some of its suppliers, and several units it 

manufactured have not shipped due to its customers’ financial difficulties.  the taxpayer 

responds by freezing salaries, eliminating overtime, laying off employees, and discounting 

the units in its inventory for quick sale.  Further, the taxpayer negotiates promissory notes 

payable to its suppliers to maintain its supply of raw materials until it can pay the notes 

when business volume increases.  two quarters later, a revenue officer (ro) contacts the 

taxpayer and requests full payment of $30,000, plus interest and penalties.  the business 

has consistently filed tax returns over its history and all of its deposits are current since the 

delinquent quarter.  However, the taxpayer does not qualify for an installment agreement 

to full pay the delinquent quarter in 60 months because the taxpayer is barely earning 

enough to pay its operating expenses, purchase raw materials, make payroll, and pay its 

current tax obligations.  the ro evaluates the taxpayer’s assets, determines there is suf­

ficient equity in assets, and decides that levying on the taxpayer’s bank account, with a bal­

ance of $45,000, would adequately pay the debt.  However, levying will cause an economic 

hardship because it will force the taxpayer to stop paying either its operating expenses or 

payroll tax deposits. 

the ro is not permitted to take into account the business’s working capital needs or the 

economic hardship a levy would create for the business and its employees and customers.  

When the ro issues the levy, it causes significant business disruption to the taxpayer and 

results in two more employees being laid off. 

recoMMendaTion 

the National taxpayer advocate recommends that congress amend irc § 6343(a)(1)(d) to:  

■■ permit the irS, in its discretion, to release a levy against the taxpayer’s property or 

rights to property if the irS determines that the satisfaction of the levy is creating an 

economic hardship due to the financial condition of the taxpayer’s business; and 

■■ require the irS, in making the determination to release a levy against a business on 

economic hardship grounds, to consider the economic viability of the business, the 

10  IRM 5.16.1.1 (Apr. 29, 2011).  IRM 5.15.1.1(6) (Oct. 2, 2009) refers employees to Treas. Reg. § 301.6343-1(b)(4) in analyzing a taxpayer’s financial 
condition.   
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nature and extent of the hardship (including whether the taxpayer exercised ordinary 

business care and prudence), and the potential harm to individuals if the business is 

liquidated, as well as whether the taxes could be collected from a responsible person 

under an irc § 6672 trust Fund recovery penalty (tFrp) assessment.11 

PresenT laW 

after the irS gives notice and demands payment of a tax liability, provides notice of the 

taxpayer’s right to a collection due process hearing, and gives the taxpayer at least 30 days 

notice before levying, the irS can generally collect any tax by levy upon all of the tax­

payer’s property and rights to property.12   the taxpayer Bill of rights i (tBor i),  enacted in 

1988, requires that the irS release any levy upon a taxpayer’s property or rights to property 

if the irS determines the levy is creating an economic hardship due to the financial condi

tion of the taxpayer.13 

congress gave the Secretary of the treasury a specific grant to prescribe regulations imple­

menting levy release.14   the irS regulations regarding levy release for economic hardship 

state: 

the levy is creating an economic hardship due to the financial condition of an 

individual taxpayer.  this condition applies if satisfaction of the levy in whole or 

in part will cause an individual taxpayer to be unable to pay his or her reasonable 

basic living expenses.  the determination of a reasonable amount for basic living 

expenses will be made by the director and will vary according to the unique circum­

stances of the individual taxpayer.  Unique circumstances, however, do not include 

the maintenance of an affluent or luxurious standard of living.15 

in its procedures, the irS reasons,  “Because economic hardship is defined as the inability to 

meet reasonable basic living expenses, it applies only to individuals (including sole propri­ 

etorship entities). compromise on economic hardship grounds is not available to corpora­

tions, partnerships, or other non-individual entities.”16 

­

11  IRC § 6672 provides that any person required to collect, truthfully account for, and pay over any tax imposed under the Code who willfully fails to collect 
such tax, or truthfully account for and pay over such tax, or willfully attempts in any manner to evade or defeat any such tax or the payment thereof, shall be 
liable for a penalty equal to the total amount of the tax evaded, or not collected, or not accounted for and paid over.   The penalty is also known as the Trust 
Fund Recovery Penalty (TFRP). 

12  IRC § 6331(a),(d).  IRC § 6330 provides that the IRS may not issue a levy before providing a Collection Due Process (CDP) hearing notice, nor during 
any requested hearing, unless the collection of the tax is in jeopardy, or the levy is upon a taxpayer’s state tax refund, is a federal contractor levy, or is a 
disqualified employment tax levy.   Any levy to collect employment taxes is a disqualified employment tax levy if the taxpayer requested a CDP hearing with 
respect to employment taxes arising in the most recent two-year period before the beginning of the taxable period with respect to which the levy is served.   
IRC § 6330(h)(1).   

13  This section of Taxpayer Bill of Rights I was enacted as part of the Technical and Miscellaneous Revenue Act of 1988 (TAMRA), Pub. L. No. 100-647,  
§ 6236(f), 102 Stat. 3740 (codified as IRC § 6343(a)).  

14  IRC § 6343(a) provides for “Regulations prescribed by the Secretary.”   
15  Treas. Reg. § 301.6343-1(b)(4)(i). 
16  IRM 5.8.11.2.1(2) (Sept. 23, 2008) (emphasis in original). 
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in developing the regulations for effective tax administration offers in compromise (eta  

oics), the irS and treasury considered taking business economic hardship into account 

but did not develop a standard for doing so.17   they ultimately concluded that granting eta  

oics on the grounds of business economic hardship did not necessarily promote effective 

tax administration because permitting compromise where there is no doubt as to collect

ibility might raise the issue of “whether the government should be forgoing collection of 

taxes to support a nonviable business.”18     

reasons For change  

the irS should generally reserve levy actions for situations where a taxpayer is unwilling 

to cooperate or comply.19   if the irS releases levies for business economic hardship, the irS 

and taxpayers may work toward collection alternatives giving businesses a second chance 

when facing economic hardship.  treasury regulations and irS procedures are restrictive 

in allowing businesses access to collection alternatives to settle their tax debts.  Further,  

irS enforcement actions may lead to noncompliance if they are so harsh as to force the 

taxpayer into the cash economy.20   

currently, the use of flexible payment alternatives by the irS to resolve business-related tax 

debts is negligible.  at the end of Fy 2011, the irS’s inventories of active balance due and 

active collection cases held 5.3 million BMF taxpayers.21   yet, in Fy 2011, the irS accepted 

only 850 BMF oics, which is less than one-tenth of one percent of its active inventory, and 

105,786 BMF ias, which is two percent of its active inventory.22  Greater flexibility in con­

sidering collection and payment alternatives, as opposed to enforced collection, may enable 

cooperative businesses to remain in compliance with current payment requirements.   

Before seizing business assets, the irS considers alternative methods of collection, includ­

ing bank or wage levies,  ias, or oics, but will not use a collection alternative that places 

greater collection risk on the government.23   the irS’s risk analysis does not consider 

market conditions, supplier or customer problems, or other factors causing economic hard­

­

17  Compromise of Tax Liabilities, 67 Fed. Reg. 48,025, 48,026 (July 23, 2002) (preamble). 
18  Treas. Reg. § 301.7122-1(b)(3); Compromise of Tax Liabilities, 67 Fed. Reg. 48,025, 48,026 (July 23, 2002) (preamble).   The IRS and Treasury further 

reasoned that IRS experience has shown that the doubt as to collectibility standard for evaluating offers may permit the resolution of cases involving busi­
nesses.  In addition, they reasoned if compromise was unavailable on collectibility grounds, compelling public policy or equity considerations under the 
effective tax administration standard may provide sufficient grounds to compromise. 

19  See Most Serious Problem: The IRS Does Not Emphasize the Importance of Personal Taxpayer Contact as an Effective Tax Collection Tool, supra. 
20  National Taxpayer Advocate 2009 Annual Report to Congress vol. 2, 75-77 (Researching the Causes of Noncompliance: an Overview of Upcoming Studies).  

Small businesses that receive income not subject to information reporting in a cash economy may be responsible for the largest portion of the tax gap.   
IRS,  Tax Gap Map for Year 2001 (Feb. 2007). 

21  IRS, Compliance Data Warehouse (CDW), BMF Status History Table and Transaction History Table, extract cycles between 201040-201139 for Status Code 
21 (balance due), Status Code 22 (Automated Collection System (ACS)), Status Code 26 (CFf), Status Code 58 (final balance due notice), and Status 
Code 71 (offer in compromise (OIC) pending), including unreversed Transaction Codes (TCs) 480 and 780 (OIC pending or in suspense).   

22  IRS CDW, Business Master File (BMF) Transaction History Table, extract cycles between 201040-201139 for TC 971,  Action Code (AC) 32 (fully accepted 
OIC).  IRS, Collection Activity Report NO-5000-6,  Installment Agreement Report (Oct. 2011). 

23  IRM 5.10.1.3.2 (Oct. 13, 2005). 
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ship when weighing seizure of a business’s assets such as raw materials or equipment.  For 

example, revenue officers compare the business’s prior year gross receipts against current 

receipts to project future income.24   this comparison does not necessarily reflect future 

market or economic conditions.  Further, the irS fails to consider the working capital needs 

of a business to maintain operations and avoid liquidation.25   

Guided by treasury regulations, the irS’s procedural guidance and techniques to evaluate 

payment alternatives for businesses focus on the business’s ability to liquidate its produc­

tive assets to pay existing tax debts, rather than the impairment of a business’s cash flow,  

to determine if it can satisfy its debts while remaining viable.26   irS collection procedures 

do not call for consideration of factors such as the years the entity has been in business,  

the business’s long-term compliance history, or the nature of the delinquency problem in 

the analysis of enforced collection action.  a better analysis would also consider whether 

the tax problems are related to abrupt, temporary changes in market conditions (in terms 

of the nation, geographic region, and specific industry or sector), supplier problems, credit 

supply, or whether the taxpayer has a history of poor business decisions.  

the irS should not be an unwilling partner in a business venture,27 but also should not 

cause the failure of a viable business that is exercising ordinary business care and pru­

dence.  in the context of whether a business taxpayer exercised ordinary business care and 

prudence in failing to pay employment taxes, the tax court weighs several factors includ­

ing the taxpayer’s (1) favoring other creditors over the government, (2) past history of de­

posit noncompliance, (3) financial decisions, and (4) willingness to decrease expenses and 

personnel.28   although the irS considers some of these factors in its collection analysis, the 

irS does not consider whether the taxpayer exercised ordinary business care and prudence 

in its decisions when evaluating collection alternatives or whether to take levy action.  the 

irS and treasury established regulations interpreting economic hardship during economic 

prosperity.  Given current economic conditions,  congress should provide additional relief 

by permitting the government to forgo the collection of tax by levy after the irS makes 

certain determinations about how a levy will affect a business. 

24  IRM 5.15.1.14(2) (Oct. 2, 2009). 
25  The IRS generally takes funds held by third parties (e.g., bank deposits) first.  IRM 5.11.1.1.2(2), Notice of Levy vs. Seizure (Jan. 19, 1999).   See also IRM 

5.11.1.2.4(3) (Dec. 11, 2009), discussing whether levy is appropriate.   
26  IRM 5.14.2.1 (Mar. 11, 2011).  IRM 5.8.5.4 (Oct. 22, 2010).  IRM 5.15.1.12,  Business Entities (Oct. 2, 2009) provides that using the income statement,  

a taxpayer or revenue officer can quickly figure cash flow, and how the business is doing, but the procedure does not explain what to do if cash flow has 
decreased or is impaired.  IRM 5.15.1.14(2) (Oct. 2, 2009) provides that comparing a business’s prior year’s gross receipts versus current year’s gross 
receipts gives revenue officers a “good idea” of cash flow, but does not explain how impairment of cash flow should be handled.  IRM 5.15.1.34(3),  Cash 
Flow Analysis (May 9, 2008) provides that cash flow is the best measure of a company’s profits, but the IRM section does not explain why or how this 
should be adjusted if a business is suffering an economic crisis. 

27  See, e.g., Brewery, Inc. v. U.S., 33 F.3d 589, 593 (6th Cir. 1994) holding that a business’s sound judgment to divert trust fund taxes to pay wages and 
suppliers was not reasonable cause for failing to pay taxes but rather constituted willful neglect.   The court further observed that failure to remit trust fund 
taxes cannot properly be excused on the grounds that the business has used the funds to pay other creditors, as the government would thereby be made 
an unwilling partner in a floundering concern. 

28  Custom Stairs & Trim, Ltd. v. Comm’r,  T.C. Memo. 2011-155, slip op. at 18-19. 
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exPlanaTion oF recoMMend aTion 

the National taxpayer advocate recommends that irc § 6343 be amended to authorize the 

irS to release a levy if it determines that the levy is creating an economic hardship due to 

the financial condition of the taxpayer’s viable trade or business.  the legislation should re­

quire the irS, in determining whether to release a levy for economic hardship, to consider 

all the facts and circumstances of the taxpayer’s financial situation, including the business’s 

viability and its expenditures in light of its income.  By making the release of the levy dis­

cretionary for businesses but retaining the mandatory release for individuals experiencing 

economic hardship, the recommendation acknowledges the government’s concern to not 

become an “unwilling partner” in a business venture. 

The irs must first determine the viability of a business.  

in deciding whether to release a levy, the irS must determine whether the business is a 

going concern that is actively engaged in business with the expectation of doing so indefi­

nitely.  the business should be able to demonstrate its projected continued operation for 

a reasonable period and should provide evidence of positive cash flow (i.e., cash receipts 

sufficient to cover cash expenditures for a specific period), or a plan to achieve the same.29   

earning income sufficient to fund minimum working capital, pay current business operat­

ing expenses, and pay current taxes should support a finding that the business is viable.  

Further, a taxpayer’s reasonable plan to overcome current income shortfalls by adjusting 

expenses or eliminating nonessential expenses, or by implementing new activities that will 

generate additional income after expenses, should weigh in favor of business viability.  

after determining whether a business is viable, the irs should employ 
several factors to determine business economic hardship. 

a finding of business economic hardship should include a review of the change in a busi­

ness’s financial condition such as declining sales, the death or disability of a key officer or 

employee, frozen credit lines, a reduction in working capital, difficulty meeting expenses 

or making loan payments, as well as whether the taxpayer exercised ordinary business care 

and prudence in its decisions.30   the irS should require the taxpayer to demonstrate that it 

is experiencing an economic hardship, identify its nature, and provide evidence to confirm 

it exists. 

29  See,  e.g., Small Business Administration (SBA), Office of the Inspector General, Report No. ROM 11-03,  America’s Recovery Capital (ARC) Loans Were Not 
Originated and Closed in Accordance with SBA’s Policies and Procedures 5 (Mar. 2, 2011), which describes the standards used in the ARC Loan Program.  
The SBA created the ARC Loan Program pursuant to the American Recovery and Reinvestment Act of 2009 to provide deferred-payment, interest-free loans 
of up to $35,000 to “viable small businesses” experiencing “immediate financial hardship.”   The SBA designed the program, which expired on September 
30, 2010, to help businesses make principal and interest payments on qualifying small business loans.  Under the ARC loan program, the SBA required 
businesses to demonstrate continued operation for a reasonable period by providing quarterly cash flow projections for up to two years. 

30  SBA Office of the Inspector General, Report No. ROM 11-03,  America’s Recovery Capital (ARC) Loans Were Not Originated and Closed in Accordance with 
SBA’s Policies and Procedures 2 (Mar. 2, 2011).  Immediate financial hardship is demonstrated by a change in the financial condition of a small business 
such as a 20 percent or more decline in revenue over the preceding 12 months, a 20 percent or more increase in expenses over the preceding 12 months,  
or a 20 percent or more reduction in working capital, and so forth. 
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as with individuals, the maintenance of the business owner’s affluent or luxurious stan­

dard of living should weigh against the irS determining economic hardship.31   a history of 

past compliance should weigh in favor of a determination of economic hardship.  Business 

revenue loss due to a permanent impairment on a business without a corresponding reduc

tion in employees, bonuses, salaries, or other expenses should weigh against a finding of 

economic hardship, unless the revenue loss is due to a problem such as a natural disaster. 

Unlike an individual in economic hardship, a business does not have basic living expenses 

per se, but will have business-related expenses that are necessary for continued operation.  

additionally, most businesses have related parties (employees, customers, contractors, own­

ers) who could suffer an economic hardship if the levy is satisfied, particularly if the irS 

enforcement action will likely lead to the failure of the business.  as the number of affected 

persons increases, a determination of economic hardship might become more compel­

ling.  the irS should also evaluate any other factor or special circumstance raised by the 

taxpayer that is causing hardship before the irS determines business economic hardship.  

Further, the irS should consider all of the factors identified to determine business eco

nomic hardship together, and no single factor should be dispositive. 

permitting levy releases for business economic hardship will necessarily change the col­

lection methods and alternatives the irS uses for businesses.  the irS will likely need 

to revise the regulations for eta oics, and the irS will likely modify its procedures for 

levies,  ias,  oics, and cNc status.  this recommendation may result in more business 

economic hardship determinations by the irS in economic downturns, and fewer in times 

of prosperity.32 

­

­

31  Treas. Reg. § 301.6343-1(b)(4)(i) (quoted above).   
32  The National Taxpayer Advocate notes that if the IRS modified its policies for collection enforcement and collection alternatives to resolve more cases with­

out enforced collection, it would reduce the need for levy releases due to economic hardship.  National Taxpayer Advocate 2010 Annual Report to Congress 
85-97(Most Serious Problem: IRS Collection Policies and Procedures Fail to Adequately Protect Taxpayers Suffering an Economic Hardship), 302-310 
(Status Update: The IRS Has Been Slow to Address the Adverse Impact of its Lien-Filing Policies on Taxpayers and Future Tax Compliance), vol.  2 39-70 
(An Analysis of the IRS Collection Strategy: Suggestions to Increase Revenue, Improve Taxpayer Service, and Further the IRS Mission); National Taxpayer 
Advocate 2009 Annual Report to Congress 196-212 (Most Serious Problem: The Steady Decline of the IRS Offer in Compromise Program is Leading to 
Lost Opportunities for Taxpayers and the IRS Alike); National Taxpayer Advocate 2008 Annual Report to Congress 54-78 (Most Serious Problem: Employ­
ment Taxes); National Taxpayer Advocate 2007 Annual Report to Congress 395-410 (Most Serious Problem: Assessment and Processing of the Trust Fund 
Recovery Penalty (TFRP)); National Taxpayer Advocate 2006 Annual Report to Congress 62-82 (Most Serious Problem: Early Intervention in IRS Collection 
Cases); National Taxpayer Advocate 2004 Annual Report to Congress 226-245 (Most Serious Problem: IRS Collection Strategy). 



 

Section Two  —  Legislative Recommendations544 

Amend the Erroneous Refund Penalty to Permit Relief in Case of Reasonable Cause for 
Claim to Refundable Credits

LR #6 

legislative 
recommendations 

Most serious 
Problems 

Most litigated 
issues 

case advocacy appendices 

LR   
#6 

 Amend the Erroneous Refund Penalty to Permit Relief in Case of 
Reasonable Cause for Claim to Refundable Credits  

ProbleM 

even if they do not owe tax, businesses and individuals may claim a refund due to a special 

tax break such as one designed to support home ownership or health care.1  Many special 

tax breaks are refundable credits commonly known as “negative taxes” targeted at small 

business, low and middle-income taxpayers, who paradoxically may be challenged by the 

complexity of the tax law.2  Misunderstanding the rules may leave these taxpayers charged 

with a penalty of a fifth of their denied claim, even if they started with no taxable income 

from which to pay.3   to a taxpayer who has attempted to understand and comply with the 

tax law, a penalty for merely asking for a refund that the irS denies adds insult to injury. 

exaMPle 

the code allows a First-time Homebuyer credit (FtHBc) in certain cases where the buyer 

enters into a written binding contract before May 1, 2010, and buys the home before 

october 1, 2010.4   taxpayer x responded to an advertisement from a real estate agent 

describing the FtHBc as a new government program that would help make the dream 

of home ownership a reality.  in april of 2010,  x found a home but chose not to proceed 

with the purchase due to various circumstances.  that summer, the agent advised x that 

the deadline for the FtHBc had been extended, and pushed x to close on the home by 

September.  the agent said closing by September would be soon enough, explaining in 

a letter that x had a “meeting of minds” with the seller as of april that would qualify x  

for the FtHBc.  on a 2010 federal tax return properly showing no tax due (beyond that 

covered by withholding),  x, a high school graduate with no significant tax knowledge or 

experience, claims the $8,000 credit.  the irS examines the return and determines that 

a “meeting of minds” does not meet the requirement of entering into a binding contract 

before May 1, 2010.  denying the refund claim, the irS assesses x a $1,600 penalty (to be 

paid with no opportunity for a hearing in the United States tax court) despite x’s reliance 

on the real estate agent’s advice and letter, and despite x’s lack of education, knowledge, or 

experience with taxes.  

1  See Internal Revenue Code (IRC) §§ 36, 36B, 45R. 
2  On the characteristics of taxpayer segments, see supra Introduction to Diversity Issues:  The IRS Should Do More to Accommodate Changing Taxpayer 

Demographics and sources cited therein. 
3  See IRC § 6676. 
4  IRC § 36. 
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recoMMendaTion 

amend the erroneous refund penalty under irc § 6676 to permit relief from a penalty for 

erroneously claiming a refund pursuant to a refundable credit if the taxpayer acted with 

reasonable cause and in good faith. 

PresenT laW 

Generally, an accuracy-related penalty adds 20 percent of an underpayment attributable to 

negligence, substantial understatement (i.e., failing to show ten percent of the correct tax 

or $5,000, whichever is more), or certain other factors to any tax otherwise owed.5   the irS 

will not impose the penalty if the taxpayer acted with reasonable cause and in good faith.6   

among the facts and circumstances indicating reasonable cause and good faith are the 

taxpayer’s experience, knowledge, and education, or reliance on professional advice.7 

the accuracy-related penalty depends on underpayment, and according to the 

department of the treasury, disallowance of “a refund or credit claim does not result in 

an underpayment.”8   in 2007, the treasury proposed a new penalty on erroneous refunds 

for this reason, stating that absent “a frivolous position evident on the face of the return,  

there is no accuracy-related penalty applicable to disallowance of a refund or credit claim.”9   

at the same time, the treasury proposal recommended relief in case of reasonable cause 

or reasonable basis: “a penalty would be imposed in the amount of up to 20 percent of a 

disallowed portion of a claim for refund or credit for which there is no reasonable basis for 

the claimed tax treatment or for which the taxpayer did not have reasonable cause.”10   

that year,  congress enacted an assessable penalty of 20 percent of an excessive claim for 

refund. it does not apply to claims for the earned income tax credit (eitc) or to claims 

having a reasonable basis.11  Generally, reasonable basis means reliance on authorities 

such as rulings or legislative history.12   as enacted, the provision does not allow relief for 

reasonable cause.  the erroneous refund penalty does not apply where the accuracy-related 

penalty applies.13 

5  IRC § 6662. 
6  IRC § 6664(c). 
7  Treas. Reg. § 1.6664-4. 
8  Dep’t of the Treas.,  Gen.  Explanations of the Admin’s FY 2008 Rev.  Proposals  (Feb. 2007) at 82.  Nonetheless, the IRS characterizes an erroneously claimed 

refundable credit as an amount that contributes to an understatement.  See Serv. Ctr.  Adv. 2001-12-001 (dated Nov. 8, 1999, released Mar. 23, 2001); 
see also Program Manager Tech.  Assistance 2011-03 (Aug. 27, 2010); Program Manager Tech.  Assistance 2010-01 (Nov. 20, 2009).  If, however, the IRS 
denies the claim before paying it, the IRS characterizes the denied claim as an amount assessed or collected for purposes of computing the accuracy-
related penalty.   An amount assessed or collected cannot be considered as underpaid.   See Serv. Ctr.  Adv. 1998-032 (dated Aug. 10, 1998, released 
Dec.  4,  1998).   

9  Gen. Explanations of the Admin’s FY 2008 Rev. Proposals at 82.   
10  Id.  Likewise, commentators observed that prior “to the 2007 Act, there was no applicable penalty imposed on a disallowed, nonfrivolous refund claim.”   

Fisk & Lee,  Section 6676 Erroneous Claim for Refund or Credit Penalty, 1 Tax Dev’t J. 3 (2009).   
11  IRC § 6676 added by Pub. L. No. 110-28, § 8247, 121 Stat. 112, 204 (2007). 
12  Treas. Reg. § 1.6662-3(b)(3).   
13  IRC § 6676(d). 
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reasons For change  

While enactment of the erroneous refund penalty closed the gap where the accuracy- 

related penalty did not apply, the 2007 legislation was overbroad.  as enacted, the errone­

ous refund penalty may apply not only to claims without reasonable basis but also to 

inadvertent errors for which a confused taxpayer may have reasonable cause, especially in 

the case of special tax breaks designed as refundable credits. 

Because the accuracy-related penalty applies only in case of underpayment, commentators 

have observed:  

prior to enactment of § 6676, there was strategic advantage for taxpayers to reserve 

tax positions for which there was less than a compelling level of authority to amended 

returns as there was no penalty for these positions taken in good faith, and, outside 

of a potential criminal sanction for filing false claims, there was little consequence for 

positions taken in bad faith.14  

in other words, a refund may arise not only from a credit designed as refundable but from 

strategic placement of an argumentative tax claim on an amended return by a sophisti­

cated taxpayer.15   to the extent that the 2007 legislation contemplated sophisticated abuse,  

exception only in case of reasonable basis made sense.  Nevertheless, the erroneous refund 

penalty now applies even to inadvertent errors by unsophisticated taxpayers.  

By carving out eitc, the § 6676 legislation recognized this issue for the best-known of the 

refundable credits.16  Since 2007, however, these credits have proliferated.  in particular, the 

First-time Homebuyer, Making Work pay, health care, adoption, and american opportunity 

tax credits were enacted or made refundable after creation of the erroneous refund penal

ty.17  For business taxpayers, 2008 economic emergency legislation, in a provision expanded 

by the american recovery and reinvestment act of 2009 as well as 2010 extender legisla­

tion, created an election to accelerate alternative minimum tax (aMt) or research credits 

in lieu of that year’s bonus depreciation and made the amount refundable.18  Because these 

significant refundable credits came into being after 2007, the erroneous refund penalty 

legislation could not have anticipated and provided exceptions for them.19 

­

14  1 Tax Dev’t J. at 7-8. 
15  On amended returns and sophisticated claims, see, e.g.,  Eustace v. Comm’r,  T.C. Memo. 2001-66 (describing the use of amended returns to claim refunds 

of research credit), aff’d, 312 F.3d 905 (7th Cir. 2002); Union Carbide v. Comm’r,  T.C. Memo. 2009-50 (describing multi-million dollar research credits). 
16  See, e.g., Daniel P. Gitterman, Lucy S. Gorham & Jessica L. Dorrance,  Expand the EITC for Single Workers and Couples Without Children, Policy Brief Pre­

pared for the Ctr. on Poverty,  Work & Opportunity, Univ. of N.C. at Chapel Hill 1 (Jan. 2007) (calling EITC “the nation’s largest anti-poverty program”). 
17  IRC §§ 36, 36A, 36B, 36C, 25A; see also IRC § 45R(f) (relating to refundability of health care credit for small tax-exempt employer).   
18  IRC § 168(k)(4) as amended by Pub. L. Nos. 110-289, § 3081, 122 Stat. 2654, 2903 (2008), 111-5, Div. B, § 1201, 123 Stat. 115, 333 (2009), & 

111-240, § 2022, 124 Stat. 2504, 2558 (2010). 
19  Historically, special tax breaks have taken the form of refundable credits at least since 1965 when an IRC § 34 refundable fuel tax credit was allowed to 

farmers and certain other taxpayers.   See Pub. L. No. 89-44, § 809, 79 Stat. 136, 165.  Part of the IRC § 24 child tax credit known as the additional child 
tax credit is refundable, as is an IRC § 35 health insurance credit for displaced workers enacted within the Trade Act of 2002, Pub. L. No. 107-210, § 201,   
116 Stat. 933, 954.   Technically, refunds of over-withholding are effectuated through refundable credits in IRC §§ 31 & 33. 
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exPlanaTion oF recoMMend aTion 

allowing a taxpayer to present reasonable cause for an error would be consistent with the 

purpose of refundable credits, which generally are economic incentives, designed to encour

age certain behaviors, and structured as special tax breaks.20   the proposed amendment to 

irc § 6676 w ould be consistent with the 2007 legislation, which excepted the refundable 

credit best-known at the time (the eitc).21  

otherwise, the erroneous refund penalty could be unduly harsh to an extent not contem­

plated at enactment. one possibly unforeseen consequence is that a hapless taxpayer 

targeted for a special tax break could be charged by the irS for payment of an erroneous 

refund penalty without recourse to the tax court.22  By contrast, if the accuracy-related 

penalty applied, the taxpayer would have an opportunity to present reasonable cause to the 

irS, and if necessary to contest the penalty in the tax court before paying it.  this proce­

dural opportunity arises because the accuracy-related penalty is classified as an addition to 

tax rather than an assessable penalty.23   

­

20  See National Taxpayer Advocate 2009 Annual Report to Congress vol. 2, 75 (Research Study: Running Social Programs Through the Tax System); National 
Taxpayer Advocate 2010 Annual Report to Congress vol. 2, 101 (Research Study: Evaluate the Administration of Tax Expenditures). 

21  As discussed above, the 2007 legislation allowed relief for reasonable basis, which the proposed reasonable cause relief would parallel procedurally.  IRM 
20.1.5.14.3 (July 1, 2008) states that rules on IRC § 6676 reasonable basis will be prescribed by regulation.  Inasmuch as IRM 8.11.1.2 (Aug. 15, 2008) 
allows post-assessment penalty appeal, the recommended legislation would confirm a taxpayer’s right to appeal a denial of reasonable cause relief.   

22  RC § 6671.  IRM 8.11.1.2 (Aug. 15, 2008) allows post-assessment penalty appeal within the IRS. 
23  IRC § 6665. 
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Authorize the IRS Office of Appeals to Rescind Notices of 
Determination Issued in Collection Due Process Cases 

PROBLEM 

Before the IRS can seize a taxpayer’s assets or after it has filed a Notice of Federal Tax Lien 

(NFTL) against the taxpayer, the Office of Appeals (Appeals) is generally required to hold 

a Collection Due Process (CDP) hearing for a taxpayer who requests a hearing and states 

grounds for the request.1  Appeals holds informal CDP hearings face-to-face, by telephone, 

or through correspondence.2  After a hearing, Appeals issues a notice of determination 

(NOD), giving the taxpayer 30 days to petition for Tax Court review.3    

Appeals officers are not required to review or consider information submitted by the 

taxpayer after Appeals issues the notice.4  In some cases, Appeals issues an NOD before the 

taxpayer has had an opportunity to present information, because the taxpayer is unavail-

able at the time of the hearing, or the Appeals officer has not received the information 

before issuing the determination.  After the IRS issues the NOD, the taxpayer faces a tough 

choice: to either forego Tax Court review and work with IRS Collection, seek an audit 

reconsideration from IRS Examination, or petition the Tax Court for a return or remand 

of the case to Appeals for a supplemental hearing.  The inability of Appeals to rescind the 

NOD and rehear issues in appropriate cases may deprive some taxpayers of meaningful 

hearings, create a delay in resolving a taxpayer’s case, and unnecessarily use Tax Court and 

IRS resources.

ExAMPLE OnE

A taxpayer timely files his 2009 return, but cannot pay $10,500 in tax reported on the 

return.  The IRS files an NFTL against the taxpayer’s property, reporting the taxpayer’s 

liability plus penalties and interest, and issues Letter 3172, Notice of Federal Tax Lien Filing 

and Your Right to a Hearing Under IRC 6320.  The taxpayer timely files Form 12153, Request 

for Collection Due Process Hearing, and requests a hearing to seek lien subordination so he 

can borrow from the equity in his home to pay for a medical procedure. 

The settlement officer (SO) schedules a hearing by telephone.  On the day of the hearing, 

the taxpayer’s illness forces him to go to the hospital, and he does not make the call.  The 

SO tries to call the taxpayer but is unsuccessful and issues an NOD sustaining the lien.  The 

next week, the taxpayer contacts the SO, explaining that he missed the hearing because he 

was hospitalized and asking the SO to schedule a new hearing to discuss his subordination 

request.  The SO explains that he cannot do that because once Appeals issues an NOD it 

1 See generally Internal Revenue Code (IRC) §§ 6320 & 6330.
2 IRC §§ 6330(b)(1) & 6330(b)(3).  Treas. Reg. § 301.6330-1(d)(2) Q & A-D6 & D7.  
3 IRC § 6330(d).  Treas. Reg. § 301.6330-1(e)(3) Q & A-E8.
4 Internal Revenue Manual (IRM) 8.22.2.2.4.12 (Oct. 30, 2007).
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cannot be rescinded, even if there is new information to consider.  The taxpayer petitions 

Tax Court for review of the determination, and the court remands the case to Appeals for 

consideration of new information.

ExAMPLE TwO

A small business taxpayer misses its quarterly payroll tax deposits of roughly $50,000 for 

the first quarter of 2010 because its business manager failed to pay the deposits before he 

embezzled money and disappeared.  The company stays in business by obtaining a line 

of credit secured by its accounts receivable, but the debt service makes it difficult for the 

firm to pay the delinquent quarter unless it lays off some employees.  The IRS issues Letter 

1058, Final Notice: Notice of Intent to Levy and Notice of Your Right to a Hearing, to the 

taxpayer.  The taxpayer requests a face-to-face hearing seeking an installment agreement.  

The SO sends a letter requesting that the taxpayer submit Form 433-B, Collection 

Information Statement for Businesses, within 15 days.  The taxpayer timely submits the 

form and the SO holds a hearing at which she and the taxpayer agree an offer in com-

promise is the best collection alternative.  The SO gives the taxpayer 15 calendar days to 

submit Form 656, Offer in Compromise.  The taxpayer sends the form in on time but the 

mail is misrouted and does not reach the SO for 30 days.  Before the SO receives the Form 

656, she issues the NOD sustaining the levy.  The taxpayer asks the SO to reconsider her de-

cision sustaining the levy in light of the offer request.  The SO states that she would like to 

consider the offer but cannot because the NOD cannot be rescinded.  The taxpayer petitions 

the Tax Court, which remands the case to Appeals to consider the offer.

RECOMMEnDATIOn

The National Taxpayer Advocate recommends that Congress amend Internal Revenue Code 

§ 6330 to permit the IRS Office of Appeals, with the consent of the taxpayer, to rescind 

CDP NODs in cases where the taxpayer has raised a legitimate concern regarding the NOD 

within the 30-day period for petitioning the Tax Court, and before the taxpayer has request-

ed Tax Court review.

PRESEnT LAw

The Code does not authorize Appeals to rescind CDP NODs.  Appeals issues its NOD, 

setting forth its findings and decisions concerning the proposed levy or filed lien, at the 

conclusion of the CDP hearing.  The NOD includes verification of whether the IRS met the 

requirements of applicable law and procedures, resolution of any relevant issues raised by 

the taxpayer, and a finding of whether the proposed collection action balances the need for 

the efficient collection of taxes and the taxpayer’s legitimate concern that any collection 

action be no more intrusive than necessary.5  Within 30 days of Appeals’ determination, 

5 Treas. Reg. §§ 301.6320-1(e)(3) A-E8 & 301.6330-1(e)(3) A-E8(i).
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the taxpayer is entitled to appeal the Nod to the tax court.6   taxpayers are entitled to only 

one cdp levy hearing and one cdp lien hearing per taxable period to which an unpaid tax 

relates.7   

the cdp Nod is the jurisdictional equivalent of a notice of deficiency.8   each notice 

provides the final administrative determination by the irS on a specific collection action or 

understatement of tax.9   irS examination or appeals generally sends a notice of deficiency 

to the taxpayer after the irS determines that a taxpayer’s return underreports an amount 

of income, estate, or gift tax, and the taxpayer disagrees with the adjustment after having 

an opportunity for a conference with appeals.10   Within 90 days (or 150 days for taxpay­

ers with addresses outside the United States) of the date on the notice of deficiency, the 

taxpayer is entitled to petition the tax court for a redetermination of the deficiency.11   

With respect to notices of deficiency, but with no reference to cdp Nods,  irc § 6212(d)  

provides that the irS may, with the consent of the taxpayer, rescind any notice of defi­

ciency mailed to the taxpayer.  However, the irS cannot rescind deficiency notices after the 

taxpayer petitions the tax court because the court has jurisdiction over the matter at that 

point.12   

reasons For change  

Under present law, the irS may be constrained from affording some taxpayers the op­

portunity for a meaningful cdp hearing, delaying resolution and creating additional cases 

for tax court review.  the tax court remands cases to appeals when they are factually 

incomplete and need development, or appeals abused its discretion.13   the tax court 

remanded 10.4 percent of its cdp cases in Fy 2010.14   appeals should be able to rescind 

cdp Nods when it determines that it did not consider or review information that could 

6  IRC §§ 6320(c) & 6330(d)(1).  
7  IRC §§ 6320(b)(2) & 6330(b)(2).  
8  Offiler v. Comm’r, 114 T.C. 492, 498 (2000). 
9  See, e.g., IRC § 6330(c)(2)(B) w hich provides that a taxpayer may raise the underlying tax liability in a CDP hearing, among other collection issues, if the 

taxpayer has not received a notice of deficiency or otherwise had an opportunity to dispute the liability.  IRC § 6212(c) pro vides that after a taxpayer timely 
petitions the Tax Court for a redetermination of a deficiency, the IRS generally may not determine any additional deficiency with respect to the income,  
estate, or gift tax for the same tax period.   

10  IRC § 6212.    Treas. Reg. §§ 601.103,  601.105(d)(iv), 601.106(b) & 601.106(d)(2)(ii). 
11  IRC § 6213(a).  
12  Comm’r v. Shapiro, 424 U.S. 614, 630 (1976). 
13  See Wadleigh v. Comm’r,  134 T.C. 280 (2010) (remand for clarification of the record); Alessio Azari, Inc. v. Comm’r, 136 T.C. No. 9 (2011) (remand for 

abuse of discretion). 
14  Appeals, ACDS,  Diagnostics and Balanced Appeals Measures Report System (FY 2010).  IRS Chief Counsel, Counsel Automated Tracking System, PPL3254 

(FY 2010).   TAS compared the number of cases remanded per the ACDS over the number of cases disposed by the Tax Court.  
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materially change the resolution in the taxpayer’s determination.15   providing appeals with 

the discretion to rescind an Nod with the taxpayer’s consent will save taxpayer and irS 

resources by allowing appeals to correct for unavoidable or excusable procedural delays 

and missteps, while protecting the taxpayer’s right to tax court review where differences 

are irreconcilable.  

exPlanaTion oF recoMMend aTion 

the recommendation permits the irS to rescind Nods within 30 days of the date of the 

determination, and only before the taxpayer has petitioned the tax court.  the recom­

mendation authorizes appeals to rescind an Nod when the taxpayer and appeals agree to 

rescind.16   the recommendation will give taxpayers the choice, in the 30-day period from 

the date of appeals’ determination, to either seek consideration of new information by 

appeals, or proceed to the tax court to challenge the Nod. 

15  Notwithstanding the general rule prohibiting rescission of CDP Notices of Determination,  Appeals has proposed the administrative practice of amending 
the NOD within the 30-day period to petition Tax Court if:  the NOD is clearly in error; the taxpayer has not petitioned Tax Court; and the correction can be 
made within the 30-day period to petition Tax Court.   Although this procedure obviates the problem in some cases, it would not assist taxpayers where more 
than 30 days would be needed to adequately evaluate the taxpayer’s case, or where the taxpayer filed a petition unaware that Appeals was amending its 
determination.  Moreover, this procedure may serve to confuse taxpayers and lead them to forego Tax Court review. 

16  Permitting Appeals to rescind NODs unilaterally would be ineffective, because once Appeals issues an NOD, the taxpayer has a right to proceed to Tax Court.   
It is unlikely the Tax Court would refuse to consider a timely filed petition on the ground that Appeals unilaterally rescinded a valid NOD.  



 

Section Two  —  Legislative Recommendations552 

Clarify that the Emergency Exception to the Anti-Deficiency Act Includes IRS Activities that  
Protect Taxpayer Life and Property 

LR #8 

legislative 
recommendations 

Most serious 
Problems 

Most litigated 
issues 

case advocacy appendices 

LR   
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 Clarify that the Emergency Exception to the Anti-Deficiency Act 
Includes IRS Activities that Protect Taxpayer Life and Property 

ProbleM 

When the appropriation of funds for a federal agency for a fiscal year expires without a 

continuing resolution or new appropriation for the current fiscal year, the anti-deficiency 

act generally prohibits the agency from incurring obligations to pay its employees.1   during 

these periods of “lapsed appropriations,” the agency may only expend funds as necessary 

to bring about the orderly termination of its functions.2   an agency is also prohibited from 

employing the personal services of its employees even without incurring obligations to pay 

them, but with an important exception: “for emergencies involving the safety of human life 

or the protection of property.”3 

in 2011, the irS developed two shutdown contingency plans in anticipation of lapses in 

appropriations, one during the filing season and one during the nonfiling season.4  Both 

plans reflect the irS and the department of treasury position that the emergency life and 

property exception applies to agency functions that are in essence public safety or police 

powers.  the National taxpayer advocate believes the irS’s shutdown contingency plan 

prevents it from assisting taxpayers even in emergencies involving the safety of human 

life or the protection of property.  the National taxpayer advocate’s authority to issue 

taxpayer assistance orders (taos) pursuant to internal revenue code (irc) § 7811 does  

not explicitly include the authority to incur obligations in advance of appropriations and 

thus may not compensate for the current inability to assist taxpayers.5   

exaMPle 

a low income taxpayer who does not have access to a computer claims a refund on her 

timely filed paper tax return. She intends to use the money to pay past-due heating and 

electricity bills and purchase medical supplies to treat her diabetes.  Because the appropria­

tion of funds has expired, and the irS concludes there is no reasonable connection between 

1  31 U.S.C. § 1341(a).    A continuing resolution is “An appropriation act that provides budget authority for federal agencies, specific activities, or both to 
continue in operation when Congress and the President have not completed action on the regular appropriation acts by the beginning of the fiscal year.”   
Government Accountability Office, GAO-05-734SP,  A Glossary of Terms Used in the Federal Budget Process (2005), 35-36 available at   
http://www.gao.gov/new.items/d05734sp.pdf.   

2  Applicability of the Antideficiency Act Upon A Lapse in Agency Appropriations, 43 Op.  Att’y Gen. 224 (1980).     
3  31 U.S.C. § 1342.  
4  Filing season is the period January through April, when most taxpayers file their tax returns.  IRS,  FY 2012 Shutdown Contingency Plan (Rev. Nov. 16, 2011),  

available at http://www.whitehouse.gov/omb/contingency-plans (last visited Dec. 21, 2011) contemplates a lapse in appropriations other than during 
filing season.  IRS,  FY 2011 Shutdown Contingency Plan (Rev.  Apr. 7, 2011) available at http://www.treasury.gov/connect/blog/Documents/IRS-Funding_ 
Lapse_Contingency_Plan2011.PDF contemplates a lapse in appropriations during filing season. 

5  IRC § 7811 authorizes the National  Taxpayer Advocate, by means of a TAO, to require the Secretary of Internal Revenue to release a levy or “cease any 
action, take any action as permitted by law, or refrain from taking any action, with respect to the taxpayer” when the National Taxpayer Advocate “determines 
the taxpayer is suffering or about to suffer a significant hardship as a result of the manner in which the internal revenue laws are being administered by the 
Secretary.” 
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the agency’s function and the safety of the taxpayer’s life or the protection of her property,  

the irS does not process the taxpayer’s return or issue her refund.  the taxpayer may ask 

taS for assistance, but taS does not have authority to process returns.  Moreover, even if 

the number of taS employees permitted to continue working under the irS contingency 

plan is sufficient to provide immediate assistance, the number of other irS employees per

mitted to continue to work may be insufficient to handle taS’s requests.  With no one able 

to help her obtain a refund, the taxpayer does not pay her utility bills, and the services are 

disconnected. Without heat and electricity, she cannot remain in her home and is forced to 

find shelter elsewhere, and cannot buy the medical supplies she needs to treat her diabetes. 

recoMMendaTion 

the National taxpayer advocate recommends that congress clarify that the emergency 

exception to the anti-deficiency act includes irS activity involving the safety of human 

life, including taxpayer life, or the protection of property, including taxpayer property.  

alternatively, the National taxpayer advocate recommends that congress clarify that the 

National taxpayer advocate’s authority to issue taos pursuant to irc § 7811 continues  

during a lapse in appropriations and includes the authority to incur obligations in advance 

of appropriations, and that the irS can incur obligations in advance of appropriations to 

comply with any tao issued under irc § 7811.  

currenT laW 

article i of the constitution provides that “No Money shall be drawn from the treasury,  

but in consequence of appropriations made by law.”6   the anti-deficiency act imple

ments this provision.  Section 1341(a)(1)(B) of title 31 forbids any officer or employee of 

the United States government or of the district of columbia government to involve their 

respective government employers in a contract or obligation for the payment of money 

before an appropriation is made unless authorized by law.7  a significant exception to this 

rule is section 1342 of title 31, which permits such government activity “for emergencies 

involving the safety of human life or the protection of property.”8  a similar provision under 

title 31, section 1515(b)(1)(B), prohibits the apportionment or reapportionment of appro­

priated funds in a manner that would give rise to a deficiency or require a supplemental 

appropriation (i.e., expending funds at a rate that could not be sustained for the entire fiscal 

­

­

6  U.S. Const.  Art I, § 9,  cl. 7. 
7  31 U.S.C. § 1341(a)(1)(B) (for merly § 665(a),  redesignated as § 1341 b y Pub. L. No. 97-208, 96 Stat. 921 (1982)).  Paying employees in the absence 

of an appropriation for that purpose is not “authorized by law.”  Compare with the authority to incur, in advance of appropriations, those minimal obligations 
necessary to close an agency, which would fall within the “authorized by law” exception to the statute.   See Applicability of the Antideficiency Act Upon A 
Lapse in Agency Appropriations, 43 Op.  Att’y Gen. 224 (1980).   

8  This portion of the Anti-Deficiency Statute, when it was originally enacted in 1884, forbade unauthorized employment “except in cases of sudden emer­
gency involving the loss of human life or the destruction of property.”  In 1950, Congress revised this portion of the statute by substituting “cases of sudden 
emergency” with “cases of emergency,” substituting “loss of human life” with “safety of human life,” and substituting “destruction of property” with “protec­
tion of property.”   The provision appeared as section 665(b) of Title 31 until 1982 when it was redesignated as § 1342 b y Pub. L. No. 97-208, 96 Stat.  
921 (1982). 
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year without a deficiency) except in, among other circumstances,  “emergencies involving 

the safety of human life, [or] the protection of property.”9  the attorney General noted that: 

activities for which deficiency apportionments have been granted on this basis [former 

§ 665(e)(1)(B),  now § 1515(b)(1)B)] include FBi criminal inv estigations, legal services 

rendered by the department of agriculture in connection with state meat inspection 

programs and enforcement of the Wholesome Meat act of 1967, the protection and 

management of commodity inventories by the commodity credit corporation, and 

the investigation of aircraft accidents by the National transportation Safety Board.  

these few illustrations demonstrate the common sense approach that has guided the 

interpretation of [former § 665(e),  now § 1515].  Most important,  under § 665(e)(2)  

[now § 1515(b)1)(B)],  each apportionment or reapportionment indicating the need for 

a deficiency or supplemental appropriation has been reported contemporaneously 

to both Houses of congress, and, in the face of these reports,  congress has not acted 

in any way to alter the relevant 1950 wording of § 665(e)(1)(B) [now § 1515(b)(1)(B)],    

which is, in this respect, identical to § 665(b) [now § 1342].  10  

Based on these observations, the attorney General in 1981 articulated two rules for identi­

fying functions that would fall under the exception of § 1342:   

First, there must be some reasonable and articulable connection between the function 

to be performed and the safety of human life or the protection of property.  Second,  

there must be some reasonable likelihood that the safety of human life or the protec­

tion of property would be compromised, in some degree, by delay in the performance 

of the function in question.11 

Section 1342 was amended in 1990 to add:  “as used in this section, the term ‘emergencies 

involving the safety of human life or the protection of property’ does not include ongo­

ing, regular, functions of the government the suspension of which would not imminently 

threaten the safety of human life or the protection of property.”12  the attorney General 

clarified that the earlier interpretation continues to be sound legal analysis, with one modi­

fication. the second rule -- that there must be some reasonable likelihood that the safety of 

human life or the protection of property would be compromised, in some degree, by delay 

9  31 U.S.C. § 665(e)(1)(B),  redesignated as § 1515(b)(1)(B) b y Pub. L. No. 97-208, 96 Stat. 921 (1982). 
10  Authority for the Continuance of Government Functions During a Temporary Lapse in Appropriations, 43 Op.  Att’y Gen. 293, 304-305 (1981) (fn. refs. omit­

ted).   The Attorney General observed that §§ 665(e)(1)(B) (no w § 1515(b)(1)(B)) and 665(b) (no w § 1342)  “containing the same language, enacted at 
the same time, and aimed at related purposes…should be deemed in pari materia [on the same subject] and given a like construction.”  Id. note 11. 

11  Authority for the Continuance of Government Functions During a Temporary Lapse in Appropriations, 43 Op.  Att’y Gen. 293, 302 (1981).  Moreover,  “Con­
gress would intend those persons so employed to be able to accomplish their emergency functions with success.  Congress, for example, having allowed 
the Government to hire firefighters must surely have intended that water and firetrucks would be available to them.”   Id. at 306. 

12  See  Act of Nov. 5, 1990, Pub. L. No. 101-508,  Title XIII, Subtitle B, § 13213(b),  104 Stat. 1388-621 (amending 31 U.S.C. § 1342 (1982)).  



 

Taxpayer Advocate Service  —  2011 Annual Report to Congress  —  Volume One 555 

Clarify that the Emergency Exception to the Anti-Deficiency Act Includes IRS Activities that  
Protect Taxpayer Life and Property 

LR #8

legislative 
recommendations 

Most serious 
Problems 

Most litigated 
issues 

case advocacy appendices 

Le
g

isla
tive

 R
e
c

o
m

m
e
n
d

a
tio

n
s

in the performance of the function in question -- should be modified to replace “in some 

degree” with “in some significant degree.”13  

reasons For change  

the irS’s shutdown contingency plans permit three categories of activity during a lapse in 

appropriations: “activities otherwise authorized by law;”   “activities necessary to safeguard 

human life or protect government property;” and “activities necessary for orderly agency 

shutdown.”14   the only examples the plans provide of permissible activity in the second cat­

egory that mention the protection of life or property are: “administering contracts related 

to safety of human life or protection of Government property,”  “protecting Federal lands,  

buildings, and other property owned by the United States,” and “Maintaining minimal 

building facilities personnel to maintain safe conditions for essential personnel.”15  Some 

return processing, and all automated collection activity, would be permissible under the sec

ond category of excepted activity.  as the filing season contingency plan notes,  “as a practi­

cal matter, the irS’s automated tax processing system would not allow for an interruption 

during the filing season in processing electronically filed tax returns of any kind, whether 

involving remittances or refunds.”16   consequently, the irS contingency plans provide that 

it will continue to process e-filed returns, both those with payments and those claiming 

refunds, to avoid disrupting automated systems.17   the irS also will process payments 

submitted with paper returns because these receipts constitute government property.  

However, the irS will not issue refunds claimed on paper returns, and will issue refunds 

claimed on electronically filed returns only if they would not require manual processing.18   

Nor will the irS provide taxpayer account assistance by operating service centers or call 

sites except to the extent that it would enable taxpayers to meet their filing obligations.  

even this limited assistance will be available only if the lapse in appropriations occurs 

­

13  Memorandum for Alice Rivlin, Director, Office of Management and Budget (Aug. 16, 1995) available at http://www.opm.gov/furlough/OMBGuidance/ 
Attachment_A-1.pdf. 

14  IRS,  FY 2012 Shutdown Contingency Plan (Rev. Nov. 16, 2011) (emphasis added), 1-2,  available at http://www.whitehouse.gov/omb/contingency-plans 
(last visited Dec. 21, 2011); IRS,  FY 2011 Shutdown Contingency Plan (Rev.  Apr. 7, 2011) 1-3,  available at http://www.treasury.gov/connect/blog/ 
Documents/IRS-Funding_Lapse_Contingency_Plan2011.PDF.  

15  IRS,  FY 2012 Shutdown Contingency Plan (Rev. Nov. 16, 2011), 6,  available at http://www.whitehouse.gov/omb/contingency-plans (last visited Dec. 21,  
2011); IRS,  FY 2011 Shutdown Contingency Plan (Rev.  Apr. 7, 2011) 6,  available at http://www.treasury.gov/connect/blog/Documents/IRS-Funding_ 
Lapse_Contingency_Plan2011.PDF. 

16  IRS,  FY 2011 Shutdown Contingency Plan (Rev.  Apr. 7, 2011), 2,  available at http://www.treasury.gov/connect/blog/Documents/IRS-Funding_Lapse_ 
Contingency_Plan2011.PDF.   

17  Continuing to operate the automated systems protects the government’s property by maintaining the integrity of the systems and preventing loss of data.   
Moreover, the IRS cannot determine whether a return is a remittance or a refund return without some processing.   

18  Once an electronically filed refund return clears the automated processing system, manual intervention is required to prevent the issuance of the refund.   
Conversely, if the processing system interrupts the issuance of the refund, manual processing may be required to issue the refund.  Manual processing is 
required for a number of reasons, such as when a hardship situation necessitates a more rapid refund than normal systemic processing can provide.   See  
IRM 21.4.4.2 (Apr. 11, 2011).  
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during filing season.19  Meanwhile, lien and levy activities carried out by automation will 

continue.20   While some personnel employed to protect government property could help 

callers with levy releases, there is no mechanism to ensure that taxpayers facing immediate 

financial hardship will receive assistance.21   taS may be the only place taxpayers can turn 

for assistance — and under the most recent contingency plan, only 58 taS employees are 

authorized to continue to work.22   

other federal agencies have not taken such a restrictive view of the emergency exception.  

For example, the Securities and exchange commission’s contingency plan provides that it 

will handle ”emergency enforcement matters, including temporary restraining orders and/ 

or investigative steps necessary to protect public and private property” and “emergency 

examinations and inspections to protect public and private property.”23   the department of 

Justice’s contingency plan, in addition to permitting activities relating to law enforcement 

that may or may not affect government property or the lives of government employees,24  

provides that its U.S. trustees program will continue to “protect bankruptcy estate property 

[which is not government property] through the appointment and oversight of fiduciaries 

and through other means.”25 

19  IRS,  FY 2011 Shutdown Contingency Plan (Rev.  Apr. 7, 2011), 2,  available at http://www.treasury.gov/connect/blog/Documents/IRS-Funding_Lapse_ 
Contingency_Plan2011.pdf (“If a shutdown occurs during the filing season, therefore,  ‘tax collecting activity,’ which is an established excepted function to 
protect property, may encompass operating service centers and call sites to the extent necessary to enable taxpayers to meet their filing obligation.”); IRS,  
FY 2012 Shutdown Contingency Plan (Rev. Nov. 16, 2011), 7,  available at http://www.whitehouse.gov/omb/contingency-plans (last visited Dec. 21, 2011) 
(listing as an example of impermissible, non-excepted activities “Taxpayer services such as responding to taxpayer questions (call sites) (during Non-Filing 
Season)”).  

20  See note 17,  supra, pertaining to continued operations of IRS automated systems.   As the National Taxpayer Advocate has observed,  “The IRS now gener­
ates a majority of its liens through the ACS [Automated Collection System]…Most ACS liens are issued systemically,  i.e., the lien-filing determinations are 
driven by IRS ’business rules’ and procedural requirements, with little or no employee involvement or judgment in the decision-making process…In these 
situations,…the ACS does not determine the impact of the liens on the affected taxpayers, or whether they own any assets requiring a lien to protect the 
government’s interests.”  National Taxpayer Advocate 2010 Annual Report to Congress, vol. 2,  An Analysis of the IRS Collection Strategy: Suggestions to 
Increase Revenue, 53 (fn. refs. omitted).   The National Taxpayer Advocate also observed,  “The use of the systemically generated levy has been the primary 
ACS contact strategy almost from its inception, and in recent years, from FYs 2006 through 2010, the ACS has averaged approximately 3.4 million levies 
per year.”   Id at 52. 

21  IRS,  FY 2011 Shutdown Contingency Plan (Rev.  Apr. 7, 2011), 38,  available at http://www.whitehouse.gov/omb/contingency-plans (last visited Dec. 21,  
2011) refers to 1,263 excepted “ACS [employees] to handle levy release telephone calls from taxpayers.”  IRS,  FY 2012 Shutdown Contingency Plan (Rev.  
Nov. 16, 2011),  available at http://www.whitehouse.gov/omb/contingency-plans (last visited Dec. 21, 2011) does not contain any provision for retaining 
employees to assist with levy releases. 

22  IRS,  FY 2012 Shutdown Contingency Plan (Rev. Nov. 16, 2011), 21,  available at http://www.whitehouse.gov/omb/contingency-plans (last visited Dec. 21,  
2011). 

23  Securities and Exchange Commission,  Plan of Operations During a Lapse in Appropriations (Dec. 14, 2011), 5 available at http://www.sec.gov/ 
about/2011_fed_shutdown_contingency_plan.pdf (last visited Dec. 21, 2011). 

24  For example,  “Criminal litigation will continue without interruption as an activity essential to the safety of human life and the protection of property,” and 
employees are to “process all immigration cases and appeals involving detained aliens, including criminal aliens.”  Moreover,  “all operations of the FBI are 
directed toward national security and investigations of violations of law involving protection of life and property” and are therefore permitted under the 
emergency exception.  Dept. of Justice,  2011 Contingency Plan (Apr. 7, 2011) 3, 5, 9 available at http://www.justice.gov/jmd/publications/2011-doj­
contingency-plan.pdf (last visited Dec. 21, 2011). 

25  Dept. of Justice,  2011 Contingency Plan (Apr. 7, 2011), 7 available at http://www.justice.gov/jmd/publications/2011-doj-contingency-plan.pdf (last 
visited Dec. 21, 2011).   



 

Taxpayer Advocate Service  —  2011 Annual Report to Congress  —  Volume One 557 

Clarify that the Emergency Exception to the Anti-Deficiency Act Includes IRS Activities that  
Protect Taxpayer Life and Property 

LR #8

legislative 
recommendations 

Most serious 
Problems 

Most litigated 
issues 

case advocacy appendices 

Le
g

isla
tive

 R
e
c

o
m

m
e
n
d

a
tio

n
s

exPlanaTion oF recoMMend aTion 

the irS, during an appropriations lapse, should be able to assist taxpayers whose lives 

or property may be jeopardized if the irS does not perform its functions such as issuing 

refunds, releasing liens and levies, and returning levy proceeds.  clarifying that the emer

gency exception permits the irS to protect taxpayer life and property better aligns with 

other federal agencies’ approach.  Failing this,  irc § 7811 should be clarified to pro vide 

that the National taxpayer advocate’s authority to issue taos continues during a lapse in 

appropriations and includes the authority to incur obligations in advance of appropriations,  

and that the irS has the authority to incur obligations in advance of appropriations to 

comply with any taos.  this would ensure that taS would have enough employees work­

ing to provide immediate emergency assistance to taxpayers, and that the irS would have 

sufficient staff to handle taS’s requests for help.  

­
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LR   
#9 

 Assessment of Civil Penalties Against Preparers of Fraudulent 
Returns 

ProbleM 

there is a small segment of the tax return preparer community who defraud taxpayers and 

the irS by altering the taxpayers’ returns without their knowledge.  a number of these 

cases involved fraudulent schemes in which paid return preparers completed and taxpay­

ers signed correct tax returns that claimed refunds , but which the preparers then altered 

without the taxpayers’ knowledge to claim increased refunds that the taxpayers were not 

entitled to receive.1   the preparers filed the altered returns with the irS,  which either re­

mitted the entire inflated refunds to the preparers , who then wire transferred the amounts 

the taxpayers were expecting into each taxpayer’s bank account (i.e., the amounts shown 

on the correct returns), or split the refund between the preparer’s and taxpayer’s bank ac­

counts, as indicated on the return.2   

in such cases, the irS later disco vers that the taxpayer is not entitled to all of the refund 

claimed on the filed return, but does not know that the return was altered without the 

taxpayer’s knowledge.  the irS therefore attempts to retrieve the excess refund from the 

unsuspecting taxpayer.  there needs to be a sizeable monetary penalty to discourage return 

preparers from engaging in this type of behavior. 

exaMPle 

a taxpayer is due a refund of $350.  after completing a return that claims the refund and 

shows no income tax liability, and giving the taxpayer a copy, the preparer alters the return 

before filing it electronically.  He inflates the taxpayer’s income and credit for withholding 

to show a liability of $500 and withholding of $3,850, increasing the refund to $3,350.  the 

preparer designates his own bank account to receive $3,000 as a direct deposit, and the 

taxpayer’s account to receive $350.  the taxpayer receives the refund she was expecting and 

is entitled to, while the preparer fraudulently takes $3,000 without her knowledge.  

the irS assesses the $500 liability on the filed return but on later review finds the taxpayer 

is only entitled to $350 in credits instead of the $3,850 shown, leaving a $150 balance due.  

it therefore seeks to recover the entire $3,350 refund from the taxpayer, as well as the $150 

liability it believes she owes.  the taxpayer responds that she only claimed $350 in credits 

and had no liability due.  She provides the irS with a copy of the return that the preparer 

1  Through fiscal year 2011,  TAS had approximately 140 alleged preparer fraud cases open.   TAS, 2011 Refund Fraud CTA Case Referrals (on file with the 
Taxpayer Advocate Service).  For a detailed discussion of the IRS’s failure to implement procedures providing relief to taxpayers who are victims of preparer 
fraud, see Most Serious Problem: Tax-Related Identity Theft Continues to Impose Significant Burdens on Taxpayers and the IRS, supra.  See also Proposed 
Taxpayer Advocate Directive (TAD) 2011-1 (June 13, 2011).  

2  Internal Revenue Code (IRC) § 6402(a) provides that the IRS shall refund any overpayment of tax to the person who made the overpayment.  IRS Form 
8888,  Allocation of Refund  (Including Savings Bond Purchases), allows a taxpayer to specify up to three different accounts into which a refund can be 
direct-deposited.   
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had provided to her, which is the return she intended to file.  the irS then accepts that 

copy as her original return, and agrees she was entitled to a refund of $350.  yet the govern­

ment has lost revenue of $3,000 (the amount the preparer fraudulently obtained), which 

cannot be collected from the preparer through administrative means because it is not a tax 

liability of the preparer.     

recoMMendaTion 

the National taxpayer advocate recommends that congress amend the internal revenue 

code to provide that when the issuance of an erroneous refund to a return preparer is due 

to fraud, the irS may impose a penalty, in addition to other penalties provided by law,  

equal to 100 percent of that erroneous refund. 

PresenT laW 

A return altered by a preparer without the taxpayer’s consent is not a valid 
return. 

in general,  there is a four-part test (often referred to as the Beard3  test or substantial compli­

ance standard) for determining whether a document is a valid tax return:  “First, there must 

be sufficient data to calculate tax liability; second, the document must purport to be a re­

turn; third, there must be an honest and reasonable attempt to satisfy the requirements of 

the tax law; and fourth, the taxpayer must execute the return under penalties of perjury.”4   

the Beard requirement to sign a return under penalties of perjury derives from internal 

revenue code section 6065, which provides that generally, any return, declaration, state­

ment, or other document required to be made under any provision of the internal revenue 

laws or regulations shall contain or be verified by a written declaration that it is made 

under penalties of perjury.  the purpose of this requirement is to authenticate the signed 

document, and to verify its truthfulness.  a return that does not comply with section 6065 

fails the fourth prong of the Beard test. the requirement under Beard that a return be 

executed under penalties of perjury is absolute.5  Signing the jurat included on a Form 1040 

or Form 8879,6 for electronically filed tax returns, satisfies the requirement that the return 

is executed under the penalties of perjury. 

in cases in which the taxpayer is unaware of a tax return preparer’s fraudulent alteration 

of items of income, deductions, credits, or withholding after the taxpayer signed the tax 

return (or the Form 8879), the taxpayer has not executed the document under penalties of 

perjury.  thus, the return the preparer filed with the irS is not the taxpayer’s return, and 

3  Beard v. Comm’r, 82 T.C. 766 (1984),  aff’d per curiam, 793 F.2d 139 (6th Cir. 1986). 
4  Beard, 82 T.C. at 777. 
5  See, e.g., Hettig v. United States, 845 F.2d 794 (8th Cir. 1988); United States v. Moore, 627 F.2d 830, 834 (7th Cir. 1980) (citations omitted). 
6  Form 8879,  IRS e-file Signature Authorization, is the declaration document that a taxpayer must sign under penalties of perjury, reflecting that he or she 

has reviewed a copy of the return that the preparer will be filing electronically.  
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does not meet the Beard test. consequently, that return is invalid.  the irS office of chief 

counsel (counsel) has concurred with this interpretation, and has advised that the taxpayer 

should submit his or her true original return upon discovering the fraudulent actions of the 

preparer.7  Moreover,  counsel has advised that the irS should adjust the taxpayer’s account 

to remove all entries attributable to the purported return filed by the preparer.8     

The IRS has limited remedies for penalizing a preparer who commits fraud 
against a taxpayer, and for recouping a taxpayer’s refund that was diverted 
inappropriately into the preparer’s bank account. 

the irS has limited authority to recoup an erroneous refund9 from a preparer who has 

defrauded the taxpayer and the government.  Because the funds the preparer received by 

virtue of his fraudulent actions are not a tax liability that the preparer owes, the irS cannot 

administratively recover those funds using erroneous refund procedures.10   instead, the 

irS’s only remedy to recover the refund is to request the department of Justice (doJ) to file 

a civil action, but only if the attorney General authorizes the filing of a suit and recovers 

the erroneous refund on behalf of the United States.11  Such litigation, however, is costly to 

the government, particularly in low-dollar amount cases.  

internal revenue code section 6695(f) imposes a $500 penalty on a preparer who negoti­

ates a taxpayer’s refund check.12   in regulations promulgated under section 6695(f), the irS 

and treasury have interpreted the penalty to apply to a preparer who negotiates “a check 

(including an electronic version of a check.”13  Nothing in the preamble to those regula­

tions, however, makes clear that “electronic version of a check” is the same as direct deposit.  

thus, arguably the section 6695(f) penalty is not applicable to a preparer who diverts a 

taxpayer’s refund via direct deposit into the preparer’s bank account. 

the irS may impose a civil penalty of 20 percent of the amount in excess of an allowable 

claim for credit or refund where there is no reasonable basis for the claim.14   in addition,  

7  PMTA 2011-20,  Tax Return Preparer’s Alteration of a Return (June 27, 2011); PMTA 2011-13,  Horse’s Tax Service (May 12, 2003). 
8  IRS, Office of Chief Counsel, POSTN-145098-08,  Refunds Improperly Directed to a Preparer (Dec. 17, 2008). 
9  An “erroneous refund” is defined as the receipt of any payment from the IRS to which the recipient is not entitled.  IRM 21.4.5.1(2) (Oct. 1, 2006). 
10  Although the refund remitted to the preparer’s bank account is an erroneous refund within the meaning of IRC § 7405, the government is unable to use as­

sessment procedures to administratively collect that refund against the preparer, as the amount is not a tax liability of the preparer.   See IRM 21.4.5 (Sept.  
16, 2011).   The IRS can, however, request that the Department of Justice file an erroneous refund suit against the preparer.   See IRM 34.6.2.7 (Aug. 11,  
2004). 

11  IRC § 7401 generally prohibits any civil action for the recovery or collection of taxes unless authorized by the Secretary of the Treasury, or his or her 
delegate, and directed by the Attorney General, or his or her delegate.  IRC § 7405 provides that an erroneous refund may be collected by filing a civil 
suit brought in the name of the United States.   The suit must be filed within five years of the erroneous refund if it appears that any part of the refund was 
induced by fraud or misrepresentation of a material fact as provided by IRC § 6532(b).   

12  Similarly, section 10.31 of Circular 230 (31 C.F.R. Part 10) prohibits a tax practitioner who prepares tax returns from endorsing or negotiating a client’s 
federal tax refund check. 

13  Treas. Reg. § 1.6695-1(f)(1). 
14  IRC § 6676 applies to any person making a claim, not specifically the taxpayer, and is only available if a penalty under Part II of Chapter 68A does not 

apply.  IRC § 6664(b) provides that penalties under Part II of Chapter 68A (e.g., section 6662) only apply where a valid return is filed.   Thus, if the taxpayer 
can prove the return filed by the preparer is not a valid return, the section 6662 accuracy-related penalty is not applicable, and therefore the IRS could 
apply the section 6676 penalty.   
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a preparer penalty of $50 per return for failing to furnish a copy of the filed return may 

apply,15 or a penalty of the greater of $5,000 or 50 percent of the income derived by the 

preparer for willful or reckless understatement of liability may apply.16   the irS can also 

ask the doJ to seek an injunction or criminal penalties in court.17   

reasons For change  

While the irS may request that the doJ seek court action to collect erroneous refunds,  such 

litigation is costly to the government, particularly in low-dollar amount cases.  Moreover, if 

the document filed by the preparer is not a valid return under the Beard test, many of the 

penalties applicable to preparers are not available, because they require a valid return to 

trigger liability.  in addition, even if the irS is able to assert a penalty (e.g., section 6695(f) 

for diverting a taxpayer’s refund via direct deposit), the amount of the penalty is generally 

far below the amount received by the preparer.  thus, the currently available remedies fall 

short in fully recovering the erroneous fraudulent refund, and may not adequately deter 

preparers from engaging in fraud. 

exPlanaTion oF recoMMend aTion 

the recommendation permits the irS to assert a penalty equal to 100 percent of any 

refund obtained by a preparer through the fraudulent alteration of a taxpayer’s return 

without the taxpayer’s knowledge.  Such a penalty would be consistent with the irS’s 

policy on penalties; penalties are to be used to enhance compliance and deter inappropriate 

conduct.18  Moreover, consistent with other civil penalties involving fraudulent activity, the 

irS should have the burden of proof with respect to the penalty. 

15  IRC § 6695(a). 
16  IRC § 6694(b), providing that the preparer must be a tax return preparer who “prepares any return or claim for refund with…an understatement of liability... 

[in] (A) a willful attempt in any manner to understate the liability for tax on the return or claim, or (B) a reckless or intentional disregard of rules or regula­
tions.” 

17  IRC § 7407 permits the DOJ to file a civil action to enjoin any tax return preparer from further engaging in willful or reckless conduct in preparation of a 
return, failing to provide a copy of the filed return to the taxpayer, or any conduct subject to a criminal penalty.  IRC § 7207 imposes a fine of not more than 
$10,000 and imprisonment of not more than a year, or both for submission of a false or fraudulent return. 

18  See Policy Statement 20-1 (Formerly P-1-18), IRM 1.2.20.1.1 (June 29, 2004). 
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Provide Administrative Review of Automatic Revocations of Exempt  
Status, Develop a Form 1023-EZ, and Reduce Costs to Taxpayers  
and the IRS by Implementing Cyber Assistant 

ProbleM 

When an organization’s exempt status under internal revenue code (irc) § 501(c)(3) is 

revoked, the organization becomes subject to tax and its donors can no longer deduct their 

contributions.  administrative appeal rights generally allow exempt organizations (eos) to 

contest revocation.1   on June 8, 2011, the irS notified approximately 275,000 organizations 

that, under the pension protection act of 2006 (ppa), their exempt status had been auto­

matically revoked because they failed to file returns for three consecutive years.2   the ppa  

does not prohibit administrative review of an irS conclusion that an organization’s exempt 

status was automatically revoked.  However, the irS declines to provide such a review,  

instead advising taxpayers to simply contact the irS in the event of a dispute, or to apply 

for reinstatement.3   

the ppa does not prescribe any particular irS form to apply for reinstatement as an irc § 

501(c)(3) organization.  However, the irS requires organizations to fill out a full Form 1023,  

Application for Recognition of Exemption Under Section 501(c)(3) of the Internal Revenue 

Code, which the irS estimates takes more than two weeks to complete.4  Small charities,  

which constitute the majority of the “revoked” organizations, could provide sufficient infor

mation on a shorter “Form 1023-eZ” if the irS made one available.5   

the user fee for filing Form 1023 is usually $400 for organizations with gross receipts of 

$10,000 or less and $850 for those with gross receipts in excess of $10,000.6   in 2009, tax­

payers were informed that if they prepared Form 1023 using cyber assistant, a web-based 

software program that the irS is developing, they would pay only $200, a savings of either 

­

1  Rev. Proc. 2011-9, 2011-2 I.R.B. 283, secs. 12 and 7 (Jan. 10, 2011).     
2  See IR-2011-63,  IRS Identifies Organizations that Have Lost Tax Exempt Status; Announces Special Steps to Help Revoked Organizations (June 8, 2011),  

available at http://www.irs.gov/newsroom/article/0,,id=240239,00.html?portlet=7; Pension Protection Act of 2006, Pub. L. No. 109-280 § 1223, 120 
Stat. 780, 1090 (2006).  For a detailed discussion of automatic revocation of tax-exempt status, see Most Serious Problem:  The IRS Makes Reinstatement 
Following Automatic Revocation of Exempt Status Unnecessarily Burdensome, supra.  

3  See, e.g.,  Automatic Exemption Revocation for Non-Filing: Frequently Asked Questions,  available at http://www.irs.gov/charities/article/0,,id=237750,00. 
html and at http://www.irs.gov/charities/article/0,,id=241119,00.html. 

4  IRS Instructions for Form 1023 at 24.   The estimated time for completing the main form, consisting of Parts I-XI, includes estimated times for recordk eeping 
(89 hours, 26 minutes), learning about the law or the form (five hours, ten minutes), preparing the form (nine hours, 39 minutes), copying and assembling 
the form, and sending it to the IRS (48 minutes).  In addition to completing Parts I-XI, taxpayers may be required to submit one or more of Schedules 
A-H.   The IRS estimates each of Schedules A-H takes on average more than ten hours to complete, including recordkeeping, learning about the law or the 
form, preparing the form, and copying, assembling and sending the form to the IRS.   See Most Serious Problem: The IRS Makes Reinstatement Following 
Automatic Revocation of Exempt Status Unnecessarily Burdensome, supra. 

5  Of the “revoked” organizations for whom information is available, most were public charities that had last reported revenue of less than $25,000.   See Most 
Serious Problem: The IRS Makes Reinstatement Following Automatic Revocation of Exempt Status Unnecessarily Burdensome, supra. 

6  Rev. Proc. 2011-8, 2011-1 I.R.B. 237 (Jan. 3, 2011).  Organizations eligible for transitional relief may submit their reinstatement application by Dec. 31,  
2012, for a reduced user fee of $100.   See Notice 2011-43, 2011-25 I.R.B. 882 (June 9, 2011); Rev. Proc. 2011-36, 2011-25 I.R.B. 915 (June 9, 2011). 
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50 percent or 76 percent over the usual user fee.7   cyber assistant will not replace the 

paper application form, which the applicant will still print and mail to the irS, but it will 

help applicants avoid making errors or leaving mandatory sections of the form incomplete,  

an improvement that will benefit taxpayers and the irS.  For most eos, particularly those 

in their first year of operation, for whom every penny counts, using an additional $650 for 

program services rather than as an irS user fee is an important opportunity.  Some eos 

may have even delayed filing their Forms 1023, preferring to wait for the reduced user 

fee and increased efficiency cyber assistant would bring.8  However, the release of cyber 

assistant has been delayed until further notice.9   

exaMPle 

Generally, a parent exempt organization files “group returns” on behalf of subordinate chap­

ters, relieving them of a separate filing requirement.10   an incoming officer, uninformed 

that the chapter already had an employer identification number (eiN) that appeared on the 

group return, obtained a duplicate number.  Unable to associate the second eiN with the 

group return, the irS assumed that the chapter did not meet the applicable requirement 

and listed it as automatically revoked for failure to file for three years in a row.  according 

to irS materials on revoked subordinates,  “if an organization’s tax-exempt status is revoked 

for failure to file for three years, the only way it can get that status reinstated is to apply for 

exemption.”11  No administrative review process is available or publicized to straighten out 

this factual misunderstanding.  

recoMMendaTions 

the National taxpayer advocate recommends that congress: 

1.  require the irS to allow administrative review of its conclusion that an organization’s 

exempt status was automatically revoked. 

2.  require the irS to develop a Form 1023-eZ. 

3.  require and provide sufficient funding for the irS to implement cyber assistant for 

use in preparing applications for recognition of exempt status. 

7  See IRS Notice 1382 (Rev. Sept. 2009) advising taxpayers that Cyber Assistant would become available in 2010 and the user fee for applications prepared 
using Cyber Assistant would be $200.   

8  See Brian Cave Charitable Group, Patience Is a Virtue – and Can Also Save Money (Oct. 19, 2010),  available at http://bryancavecharitylaw.com/patience­
is-a-virtue-and-can-also-save-you-money/ (advising readers that “A major advantage of the cyber assistant will be a significant reduction in the application 
fee…As 2010 winds down, newly formed charities may want to delay filing the Form 1023 application until the cyber assistant is available”). 

9  Internal Revenue Manual (IRM) 3.45.1.10.6.2 (Mar. 29, 2011),  available at http://serp.enterprise.irs.gov/databases/irm.dr/current/3.dr/3.45. 
dr/3.45.1.dr/3.45.1.10.6.2.htm. 

10  Instructions for Form 990 Return of Organization Exempt From Income Tax (2010),  Appdx. E; see also  Brian Tumulty,  IRS Still Trying to Weed Out Defunct 
Non-profits,  USA Today (June 28, 2011). 

11  FAQ 26 at http://www.irs.gov/charities/article/0,,id=241119,00.html (last visited Oct. 24, 2011). 
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currenT laW 

the ppa imposed a new annual filing requirement on small exempt organizations (gener

ally, those with gross receipts of $25,000 or less) and provides that the exempt status of 

any eo failing to file for three consecutive years is automatically revoked.12   the purpose 

of the new filing requirement is to ensure that the irS can maintain a reliable record of 

small eos’ continuing existence, that the public can easily obtain basic information about 

an organization, such as its current address, and that the irS will know when to omit eos 

from its published list of organizations to which charitable contributions may be made.13   

Judicial review of automatic revocations is not available, but the ppa does not prohibit ad­

ministrative review of the irS’s conclusion that an eo’s exempt status was revoked.14   the 

statute requires organizations whose exempt status was automatically revoked to apply for 

reinstatement, but does not specify the precise method for making the application.15   

reasons For change  

the consequences of revocation may be severe, yet there is no mechanism for an organiza­

tion to obtain review of a claim that the irS erred in concluding that its exempt status was 

automatically revoked.  eos that consult the irS website for more information may simply 

be advised to apply for reinstatement.  the application for reinstatement is Form 1023, the 

same form used to request initial recognition of exempt status.  the irS estimates the form 

takes more than two weeks to complete.16   the checklist alone that lists all the documents 

taxpayers must submit with the form is over a page long.17  Moreover, the irS has not 

articulated how it plans to use the information it obtains from the Forms 1023 filed by eos 

seeking reinstatement.18   

Small eos may qualify for transitional relief that allows them to submit Form 1023 by 

december 31, 2012, for a reduced user fee of $100.19   otherwise, the fee for filing Form 

1023 is $400 for eos with gross receipts of $10,000 or less and $850 for those with gross 

receipts of over $10,000.20   in 2009, the irS advised the public that cyber assistant would 

be available in 2010 and the user fee for Forms 1023 prepared using cyber assistant would 

be $200, regardless of the size of the organization.21  Some eos had to decide whether 

­

12  Pension Protection Act of 2006, Pub. L. No. 109-280 § 1223, 120 Stat. 780, 1090 (2006).   The $25,000 threshold is now $50,000.  Rev. Proc. 2011-15,  
2011-3 I.R.B. 322. 

13  See S. Rep. No. 109-336 (2006) 41, accompanying S. 1321,  The Telephone Excise Tax Repeal and Taxpayer Protection and Assistance Act of 2006,  Tit. III,  
W. Notification Requirement for Exempt Entities Not Currently Required to File an Annual Information Return. 

14  IRC § 7428(b)(4). 
15  IRC § 6033(j)(2). 
16  IRS Instructions for Form 1023 at 24.      
17  IRS Form 1023,  Application for Recognition of Exemption Under Section 501(c)(3) of the Internal Revenue Code, 27-28. 
18  See Most Serious Problem: The IRS Makes Reinstatement of an Organization’s Exempt Status Following Automatic Revocation Unnecessarily Burdensome,  

supra. 
19  See Rev. Proc. 2011-36, 2011-25 I.R.B. 915 (June 20, 2011).   
20  Rev. Proc. 2011-8, 2011-1 I.R.B. 237 (Jan. 3, 2011).   
21  IRS Notice 1382 (Rev. Sept. 2009). 
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to file the Form 1023 in 2009 or wait for the advent of cyber assistant.22   the irS then 

announced, in May 2010, that the release of cyber assistant would be delayed until 2011.23   

the uncertainty has now been resolved for 2011 because cyber assistant is not yet avail­

able and the irS does not know when it will be ready.24   therefore,  eos can now expect 

to spend $200 or $650 more on an irS user fee that might have been applied to direct 

program services. 

exPlanaTion oF recoMMend aTion 

requiring the irS to afford administrative review of automatic revocations merely rec­

ognizes that the irS may err in concluding that an organization is no longer exempt.  

taxpayers should have means of obtaining relief when that error occurs, rather than being 

required to reapply for recognition of exempt status.  although the irS may provide such 

reviews on an ad hoc basis, standards of tax administration and administrative procedure 

dictate that the irS should establish and make public the process for eos to request a 

review.  

requiring the irS to develop a Form 1023-eZ would lessen taxpayer burden without 

depriving the irS of any information it currently tracks or uses.  providing funding for and 

requiring the irS to implement cyber assistant would improve the accuracy and consis­

tency of applications, thereby conserving resources for taxpayers and the irS.  the reduced 

user fee is especially important to these taxpayers, especially in this economy, because it 

would free resources that could be used for eos’ direct program services.  Both a Form 

1023-eZ and cyber assistant would make it easier for eos to remain compliant with their 

reporting obligations. 

22  See, e.g., the Hodgen Law Group PC blog (Nov. 10, 2009),  available at http://hodgen.com/irs-cyber-assistant-professional-fees-evaporate/ (“Hmmm… 
Here’s my problem…I have to decide whether or not to go ahead and file before the 3rd of Jan, which more than likely would cost me $850 (although I fear 
I might be misunderstanding their 4 year $10,000 guideline)…or…do I wait, use whatever money I have now to put into the organization, and just wait for 
the Cyber Assistant to come around, which would save me $600???”). 

23  See  Grant Williams,  IRS Announces Delay in New Tool for Groups Seeking Charity Status, Chronicle of Philanthropy, May 17, 2010,  available at http://phi­
lanthropy.com/blogs/government-and-politics/irs-announces-delay-in-new-tool-for-groups-seeking-charity-status/24007. 

24  IRM 3.45.1.10.6.2 (Mar. 29, 2011),  available at http://serp.enterprise.irs.gov/databases/irm.dr/current/3.dr/3.45.dr/3.45.1.dr/3.45.1.10.6.2.htm.   
Rev. Proc. 2011-8, 2011-1 I.R.B. 237, sec. 2.06 (Jan. 3, 2011) states “The references…to application fees after Cyber Assistant availability have been 
removed because the Service does not expect Cyber Assistant…to become available in 2011.”   
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 Allow Individual U.S. Taxpayers Residing Abroad the Option 
to Choose the Currency of Their Country of Residence as Their 
Functional Currency 

ProbleM  

For millions of U.S. taxpayers living abroad, the measurement of U.S. taxable income may 

be complicated and distorted when those taxpayers receive wages and other income or pay 

expenses in a foreign currency.1   current law requires taxpayers to make all federal income 

tax determinations in their functional currencies.2  Generally, individual U.S. taxpay­

ers must use the U.S. dollar as their functional currency.3   this requirement raises two 

problems.  

First, taxpayers receiving payments in a foreign currency must translate into dollars all the 

income they receive and all the deductible expenses they pay in the foreign currency, using 

the prevailing exchange rate as of the date each item of income or expense is paid, received,  

or accrued.4  Second, currency fluctuations may create capital gains even on routine per

sonal transactions.5  

individual U.S. taxpayers abroad are not afforded the flexibility currently extended to U.S. 

businesses, whose foreign branches may use the currencies of the countries where their 

business units are conducting economic activities, but can elect the U.S. dollar as a func­

tional currency if certain criteria are met.6   individuals may be confused by the multitude 

and volatility of exchange rates and are subject to the additional burdens of properly sub­

stantiating these rates, tracking the basis of acquired foreign currency, and making multiple 

calculations for U.S. tax purposes, which may differ from the tax determinations they make 

in local currency for their country of residence.7   

­

1  An estimated five million to seven million U.S. citizens reside abroad.  IRS,  Reaching Out to Americans Abroad (Apr. 2009), http://www.irs.gov/businesses/ 
article/0,,id=205889,00.html; W&I Research Study Report,  Understanding the International Taxpayer Experience: Service Awareness, Use, Preferences,  
and Filing Behaviors (Feb. 2010) (citing U.S. Department of State data).   This number does not include U.S. troops stationed abroad. 

2  Internal Revenue Code (IRC) § 985;  Treas. Reg. § 1.985-1.   Prior to 1986, the IRC did not contain express statutory rules for determining the character,  
amount, and timing of exchange gains or losses arising from fluctuations in the value of foreign currency.   See  Tax Reform Act of 1986, Pub. L. No. 99-514,  
100 Stat. 2085 (1986).  

3  IRC § 985;  Treas. Reg. § 1.985-1(b).  
4  The IRS does not have official exchange rates and generally accepts any posted exchange rate that is used consistently.   The IRS website refers to three 

government and three external resources for exchange rates.   See IRS,  Foreign Currency and Currency Exchange Rates, http://www.irs.gov/businesses/ 
small/article/0,,id=130524,00.html (last visited Sept. 25, 2011).  

5  See generally IRC §§ 988; 1001; 1011-1023;  Treas. Reg. § 1.988-2; Re v. Rul. 74-7, 1974-1 C.B. 198.     
6  Qualified business units (QBUs) of U.S. businesses are required to use the currency of the economic environment where a significant part of QBU activities 

are conducted as their functional currency, provided the QBU keeps its books and records in that currency.  IRC §§ 985(b),  989; Treas. Reg. §§ 1.985-1,   
1.989(a)-1.   A QBU that would be required to use a hyperinflationary currency as its functional currency may elect to use the U.S. dollar as a functional 
currency if certain criteria are met.   See generally IRC §§ 985(b)(3);  Treas. Reg. § 1.985-3.    

7  For example, the IRS website contains a link to an external site (www.oanda.com) as a source of historic currency exchange rates that provides 11 different 
types of rates (and three additional sub-rates within these rates) by date and a selling and a buying exchange rate for each date.   See, e.g., OANDA web-
site, http://www.oanda.com/currency/converter/ (last visited Sept. 23, 2011).  It is unclear how many taxpayers observe these rules.   There is no evidence 
that the IRS strictly enforces them. 
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verifying multiple exchange-rate computations for personal transactions and substantia­

tion of spot exchange rates at the time the transaction took place in an irS audit makes the 

administration of these provisions extremely difficult.8   it precludes the irS from undertak­

ing any reasonable or effective compliance initiative in this area. 

requiring individual U.S. taxpayers residing in a foreign country to use the U.S. dollar as 

their functional currency creates confusion and uncertainty, makes compliance difficult,  

and places an unnecessary administrative burden on the irS.9  

exaMPle 

a married couple, H and W, are U.S. citizens and bona fide residents of country a.  H works 

for a branch of a U.S. corporation in the country and W is employed by a local business.  

Both are paid in local currency (lc).  

each year, H and W file returns and pay taxes in country a.  they maintain their records 

and calculate their income for tax reporting purposes in country a in lc and convert these 

amounts to U.S. dollars solely to compute their U.S. tax liability.  this means they have 

to research exchange rates for each transaction and make tax determinations in dollars.  

although H and W spend hundreds of hours computing their income and expenses in 

dollars, they are not sure if they have used a correct exchange rate because of the multitude 

and volatility of rates.  if the irS audits their returns, it would need to verify the conversion 

of all items of income and deductible expenses into dollars, creating a significant commit­

ment of time and resources for its examination function. 

recoMMendaTion 

the National taxpayer advocate recommends that congress amend internal revenue code 

(irc) § 985 to allow individual U .S. taxpayers residing abroad: 

1.  to adopt the local currency as their functional currency with respect to certain activi

ties associated with their residence in a foreign country (e.g., activities of a qualified 

residence unit or QrU), giving individuals the flexibility currently extended to busi­

ness taxpayers; and 

2.  to use an average exchange rate or other reasonable method of accounting to convert 

foreign currency into U.S. dollars in order to determine the individual’s taxable income 

and gain for taxpayers who do not adopt the QrU and have the U.S. dollar as their 

functional currency for the taxable year. 

­

8  The spot rate is generally the rate reflecting a fair market rate of exchange available to the public under a spot contract in a free market and involving 
representative amounts.   A spot contract is a contract to buy or sell nonfunctional currency on or before two business days following the execution of the 
contract.   See  Treas. Reg. § 1.988-1(b) and (d).  

9  See National Taxpayer Advocate 2009 Annual Report to Congress 139.   
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PresenT laW 

irc § 985(a) generally requires that all income tax determinations ( e.g., computations of 

taxable income or loss) be made in a taxpayer’s functional currency.10   a taxpayer’s func­

tional currency is the dollar, except in the case of a qualified business unit that conducts a 

significant part of its activities in an economic environment with a different currency and 

keeps its books and records in that currency.11   a QBU is a separate, clearly identified unit 

of a trade or business of a taxpayer that maintains separate books and records.12   a QBU is 

generally required to use the currency of the economic environment in which a significant 

part of that QBU’s activities are conducted and which that QBU uses in keeping its books 

and records.13  Generally, such a QBU will compute income or loss in its functional cur

rency, converting the overall results of its operations for a taxable year into U.S. dollars 

to report on the U.S. tax return at the end of the year, using the average exchange rate for 

the taxable year.14   a QBU that would be required to use a hyperinflationary currency as 

its functional currency may elect to use the U.S. dollar as a functional currency if certain 

criteria are met.15   

an individual is not a QBU.16   therefore, individual U.S. taxpayers’ functional currency is 

the U.S. dollar.  any such taxpayers receiving payments in a foreign currency must trans­

late into dollars all the income they receive and all the deductible expenses they pay in 

foreign currency, using the prevailing exchange rate as of the date each item of income or 

expense is paid, received, or accrued.17   although an individual is not a QBU, an individual 

may have a QBU if it conducts activities constituting a trade or business and maintains a 

separate set of books and records with respect to those activities.18   an individual’s activi­

ties as an employee do not constitute a trade or business for these purposes.19   

as a general rule, the receipt or payment of an amount denominated in a currency other 

than the functional currency of the taxpayer is treated as the acquisition or disposition of 

­

10  IRC § 985(a);  Treas. Reg. § 1.985-1(a).    The QBU must keep its books and records in that currency. 
11  IRC § 985(b);  Treas. Reg. § 1.985-1(b).  
12  IRC § 989(a);  Treas. Reg. § 1.989(a)-1.  
13  IRC § 985(b);  Treas. Reg. §§ 1.985-1(c); 1.985-3.    
14  See generally IRC § 987.   Under proposed section 987 regulations issued in 2006, depreciation must be translated at the historic exchange rate when 

the asset was purchased.  Under the proposed section 987 regulations issued in 2006, currency gain or loss on the QBU’s financial assets is taken into 
account when the QBU makes a remittance of property to the owner of the QBU. 

15  See generally IRC § 985(b)(3);  Treas. Reg. § 1.985-3.    
16  Treas. Reg. § 1.989-1(b)(2).    Although an individual may have a QBU that uses a non-dollar functional currency, an activity that does not generate deduct­

ible expenses under either IRC §§ 162 or 212 does not qualify as a QBU .   Treas. Reg. § 1.989(a)-1(b) and (c).    Therefore, an individual cannot have a QBU 
based on activities that do not constitute a trade or business, typically including an individual’s activities as an employee.   Treas. Reg. § 1.989(a)-1(b)(2)  
(ii) and (c). 

17  IRC § 985;  Treas. Reg. § 1.985-1.    
18  Treas. Reg. § 1.989(a)-1(b)(2)(ii).    
19  Treas. Reg. § 1.989(a)-1(c).  
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property.20   exchange gain from the disposition of nonfunctional currency is the excess of 

the amount realized over the adjusted basis of the currency, and exchange loss is the excess 

of the adjusted basis of the currency over the amount realized.21  Upon the disposition of 

a nonfunctional currency, a taxpayer generally must recognize gain or loss resulting from 

fluctuations in exchange rates that have occurred since the taxpayer acquired that cur

rency.22   this foreign currency gain or loss is calculated separately from any gain or loss 

on the underlying transaction and is treated as ordinary gain or loss.23   exchange gain of 

an individual of $200 or less on the disposition of nonfunctional currency in a personal 

transaction is not recognized.24   individuals are not allowed a deduction for losses resulting 

from the devaluation of a foreign currency in a personal transaction.25   

For the purposes of determining the source of foreign currency gain or loss, the residence 

of an individual U.S. citizen or resident alien is the country in which such individual’s tax 

home is located.26   

reasons For change  

although individual U.S. taxpayers residing abroad may calculate their foreign income 

tax liability in a foreign currency, they must use the U.S. dollar as a functional currency 

and translate all income and expense items denominated in foreign currency into dollars 

as of the date such income and expenses are paid, received, or accrued solely to compute 

their U.S. tax liabilities.27  Because foreign currency is property for federal tax purposes,  

taxpayers must track the basis of foreign currency received.  For any individual, this is 

challenging.  

­

20  Nonfunctional currency is considered to be “property” for U.S. federal tax purposes.  IRC §§ 988; 1001(b); 1011-1023;  Treas. Reg. § 1.988-2(a)(1)(i).    
See also Philip Morris Inc. v. Comm’r, 71 F.3d 1040 (2d Cir. 1995),  aff’g 104 T.C. 61 (1995); National-Standard Company v. Comm’r, 749 F.2d 369 (6th 
Cir. 1984),  aff’g 80 T.C. 551 (1983)); Rev. Rul. 74-7, 1974-1 C.B. 198.   

21  Treas. Reg. § 1.988-2(a)(2)(ii)(A).   Generally, gain or loss from the disposition of nonfunctional currency is treated as ordinary income or loss.    
See IRC § 988(a)(1).   Individuals’ nonfunctional currency gains or losses arising from “personal transactions” are not subject to section 988, and thus are 
subject to general timing, source, and character rules of the IRC.   See H.R. Conf. Rep. No. 841, 99th Cong., 2d Sess.,  at II-669 (1986); S. Rep. No. 313,  
99th Cong., 2d Sess.,  at 469 (1986).  Gains on certain de minimis personal transactions are excludible entirely.   See footnote 25.   

22  See generally IRC § 988(c)(1)(C).      
23  IRC § 988(a).   Treas. Reg. § 1.988-1(a)(1). For discussion of the separate transaction principle, see, e.g., Helburn v. Comm’r, 214 F.2d 815 (1st Cir. 1954); 

Church’s English Shoes, Ltd., v. Comm’r, 24 T.C. 56 (1955),  aff’d, per curiam 229 F.2d 957 (2nd Cir. 1956); Rev. Rul. 78-281, 1978-2 C.B. 204. 
24  The term “personal transaction” means any transaction that does not result in a deductible trade or business expense under IRC § 162 (including an indi 

vidual’s currency exchange transactions that are entered into in connection with business travel) or an expense incurred in the production of income under 
IRC § 212 (other than expenses incur red in connection with taxes).   See IRC § 988(e)(3).  

25  IRC § 165(c) limits the loss deduction for individuals to losses incur red in a trade or business, losses incurred in any transaction entered into for profit,  
and casualty losses.   See also H. Rep. 105-148, 105th Cong., 1st Sess., at 263, 447-448 (1997).    

26  See generally IRC §§ 988(a)(3); 911(d)(3).    The term “tax home” has the same meaning which it has for purposes of IRC § 162(a)(2) (relating to tra vel 
expenses away from home) and is considered to be located at an individual’s regular or principal (if more than one regular) place of business or, if the 
individual has no regular or principal place of business because of the nature of the business, then at his or her regular place of abode in a real and 
substantial sense.  IRC § 911(d)(3);  Treas. Reg. § 1.911-2(b).   

27  The IRS does not have official exchange rates and generally accepts any posted exchange rate that is used consistently.   The IRS’s website refers to three 
government and three external resources for currency exchange rates.   See IRS,  Foreign Currency and Currency Exchange Rates, http://www.irs.gov/busi­
nesses/small/article/0,,id=130524,00.html (last visited Sept. 25, 2011).  

­
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additionally, for many U.S. taxpayers abroad, the disposition of any foreign currency 

resulting in a gain of $200 or more is a recognition event, meaning that many of those 

individuals’ routine transactions (for example, paying rent) in foreign currency can give 

rise to taxable gain.28  Because exchange gains in excess of $200 are taxable while exchange 

losses cannot offset gains on personal transactions, determining certain individuals’ U.S. 

tax liabilities in dollars (when their financial results are calculated in a foreign currency) 

can yield distorted results, especially in years of currency volatility.29   

the irc § 988(e) e xclusion passed in 1997 (as part of the taxpayer relief act of 1997) was 

intended to simplify reporting by individual taxpayers and eliminate an individual’s obliga­

tion to compute and report gains arising from exchanges of currency that are de minimis    

in amount and are associated with personal transactions.30  However, the legislation did not 

achieve that goal.  to determine whether the gain from any disposition of nonfunctional 

currency is $200 or less and therefore is not recognized under the exclusion, individual 

taxpayers must first compute the gain on each transaction separately.  these multiple 

computations are burdensome for taxpayers as well as being difficult and time-consuming 

for irS auditors to verify.  Without allowing individual U.S. taxpayers to elect the currency 

of their country of residence as the functional currency, the goal of eliminating multiple 

foreign exchange computations associated with personal, nonbusiness activities cannot be 

practically achieved.   

From a tax administration perspective, these rules require irS audits to verify multiple 

exchange rate computations for personal transactions and substantiate spot exchange rates 

at the time the transaction took place, which could be very labor-intensive and inefficient.  

the sheer complexity of converting every personal expenditure into U.S. currency makes it 

all but impossible for the irS to undertake any reasonable or effective compliance initiative 

in this area. 

28  For example, when a U.S. citizen residing in Canada receives a monthly salary of CA$3000 on July 15 of a taxable year, she must first convert CA$3000 
into U.S. dollars at the spot rate of .95 $ for CA$ on the 15th of July, meaning that each CA$ has a basis of 95 U.S. cents.   Then when she pays rent of 
CA$1500 on August 1 of a taxable year, it is treated as a disposition of foreign currency (assuming that the taxpayer can determine the basis of the exact 
amount in foreign currency).  If the exchange rate on August 1 is $1.1 per CA$1, she realizes and must recognize a taxable exchange gain of $225 as 
the difference between the U.S. dollar basis in the currency (CA$1500 * .95 = $1425) and the U.S. dollar amount realized (CA$1500 * 1.1 = $1650).   
However, if the change in exchange rates results in a loss, such a loss is personal and therefore nondeductible.   

29  For some taxpayers, gain or loss can arise simply because of changes in foreign currency values, which may not represent a net gain or loss for the taxpayer.   
These gains are taxable, while losses on these transactions are nondeductible because the transactions are personal.   

30  See Pub. L. No. 105-34, 111 Stat. 788 (1997).   See also H. Rep. 105-148, 105th Cong., 1st Sess.,  at 263, 447-448 (1997) (“Reasons for Change.   An 
individual who lives or travels abroad generally cannot use U.S. dollars to make all of the purchases incident to daily life.  If an individual must treat foreign 
currency in this instance as property giving rise to U.S.-dollar income or loss every time the individual, in effect, barters the foreign currency for goods or 
services, the U.S. individual living in or visiting a foreign country will have a significant administrative burden that may bear little or no relation to whether 
U.S.-dollar measured income has increased or decreased.   The Committee believes that individuals should be given relief from the requirement to keep 
track of exchange gains on a transaction-by-transaction basis in de minimis cases.”). 
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as a result, current functional currency rules applicable to individual U.S. taxpayers abroad 

discourage voluntary compliance, are difficult to administer, and unnecessarily burden both 

taxpayers and the irS.31   

exPlanaTion oF recoMMend aTion 

the National taxpayer advocate recommends applying rules similar to the QBU rules to in­

dividuals with respect to personal activities occurring in the foreign country in which a U.S. 

person is a bona fide resident (as defined in irc § 911(d)(1)). 32  Under this legislative pro­

posal, individual U.S. taxpayers resident in a foreign country would be permitted to elect 

the local currency as their functional currency with respect to certain activities associated 

with their residence in that country (e.g., activities of a qualified residence unit or QrU).  

Qualified QrU activities would include most personal, nonbusiness transactions associated 

with a taxpayer’s bona fide residence in a foreign country.  permitting individual taxpayers 

to elect a foreign currency as a functional currency of the QrU would allow them to receive 

and spend the foreign currency on routine personal transactions without potentially trig­

gering gain on each transaction.  taxpayers also could aggregate all their transactions in a 

foreign currency and use a single exchange rate (generally, the average rate for the year) to 

translate their income, including the realized currency gain (if any), annually.  

the proposed legislative change would not alter the current treatment of certain invest­

ment and other financial transactions of individual U.S. taxpayers abroad set forth in  

irc § 988. 33   However, there are certain policy concerns for congress’ consideration.  Under 

current rules, investments of U.S. taxpayers abroad, such as a purchase and disposition of 

a primary residence or retirement savings, may result in a gain which may not represent a 

net gain for the taxpayer.34  For example, fluctuations in exchange rates can lead to instanc­

es in which a taxpayer realizes taxable gain on the sale of a residence, but may not offset 

31  Groups of American citizens abroad have long advocated for the change in the functional currency rules for bona fide U.S. residents abroad.   See, e.g ., The 
Burdens Imposed by the Current Federal Income Tax System and the Need for Reform, Hearing Before the H. Comm. on Ways and Means, 112th Cong.  
(statement of American Citizens Abroad (ACA), the Association of Americans Resident Overseas (AARO), and the Federation of American Women’s Clubs,  
Inc. (FAWCO)); The Association of Americans Resident Overseas,  Legislative Proposals for Tax Reform Concerning U.S. Citizens Residing Abroad, http:// 
www.aaro.org/proposals-for-tax-reform (last visited Sept. 25, 2011).   See also Overseas Americans Week 2011, http://www.overseasamericansweek.com 
(last visited Sept. 25, 2011).  

32  This change would not add complexity because current law requires these individuals to satisfy the bona fide residence test or the physical presence test 
to claim the foreign earned income exclusion.   To qualify for foreign earned income exclusion and foreign housing exclusion or deduction, a U.S. citizen 
or resident alien (for tax purposes) must have a tax home in a foreign country, and either be a bona fide resident of a foreign country or countries for an 
uninterrupted period which includes an entire taxable year (bona fide residence test), or be present in a foreign country or countries during at least 330 full 
days in any period of 12 consecutive months (physical presence test).  IRC § 911(d).  

33  See, e.g., legislative history underlying IRC § 988 w hich indicates that § 988 r ules were designed to address,  inter alia,  “opportunities for tax-motivated 
transactions involving certain financial assets or liabilities that are denominated in a nonfunctional currency.”   See S. Rep. No. 313, 99th Cong., 2d Sess.,  
at 450 (1986); General Explanation of the Tax Reform Act of 1986 (Pub. L. No. 99-514) JCS-10-87, Pt. 3,  Title XII,  at 1091 (1987). 

34  From a taxpayers’ perspective, currency gains as a result of certain investment transactions are “phantom” (i.e., not representing an actual economic 
gain).  For example, a married couple, H and W, are U.S. citizens and bona fide residents of country A.  In taxable year (TY) 2009, a married couple had to 
liquidate some assets because of a family medical emergency.   The couple decided to sell 100 shares of XYZ Company stock that they purchased for LC 
10,000 in September 2000.  Given the exchange rate on the date of purchase of $0.865 to LC 1, the stock was worth $8,650.   The couple sells the stock 
in March 2010 for LC 9,600, which is worth approximately $14,650 (at the exchange rate of $1.525 to LC 1), resulting in an actual or economic loss of LC 
400, and a taxable gain of $6,000 for U.S. tax purposes.   They do not exchange the funds into dollars or any other currency.       
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losses on a related mortgage under the personal loss disallowance rules.35   the National 

taxpayer advocate recommends that congress take into account these concerns when 

considering the legislation for “benign” U.S. taxpayers residing abroad who do not invest in 

or trade foreign currency or move abroad to exempt gains and losses from such investment 

activities resulting from currency fluctuations.36   

Under this proposal, we recommend that congress continue to grant the irS broad regula­

tory authority in this area and, if a new statutory provision is enacted,  further authorize 

the Secretary to prescribe regulations to address offsetting gains and losses on personal 

mortgages and related foreign-currency denominated mortgages.37 

allowing an individual U.S. taxpayer living abroad the option of using the currency of the 

country of residence for tax purposes would facilitate both compliance with and adminis­

tration of U.S. tax laws, and would produce results based on economic reality rather than 

the arbitrary movement of exchange rates.  this legislative change will simplify record-

keeping and computations, decrease distortions of economic gain or loss for tax purposes,  

and therefore increase voluntary compliance and public trust in the fairness of the U.S. tax 

system. 

35  See IRC § 165(c);  see also Quijano v. U.S., 93 F.3d 26 (1st Cir. 1996), and Rev. Rul. 90-79, 1990-2 C.B. 187 (both holding that an individual U.S. citizen 
residing in a foreign country could not offset the gain realized from the sale of a personal residence with a loss realized from the repayment of a nonfunc­
tional currency denominated mortgage loan used to finance the purchase of the residence).  Please note that the instances in which non-economic gains 
are taxable only occur in specific cases,  e.g., the sale of a leveraged personal asset or the sale of investments to fund personal expenses. 

36  For example, an individual U.S. taxpayer living in Switzerland could generally determine his wages and deductible expenses in Swiss francs and translate 
these items at the average exchange rate for the year.  However, if that individual invested in Swiss franc-denominated bonds or other financial instruments,  
IRC § 988 w ould continue to apply to such investments.   A difficult question would be how to treat Swiss francs invested in checking and savings accounts.   
A U.S. taxpayer will realize real economic currency gains and losses from such accounts and the amounts deposited may be substantial.  One approach 
would be to establish a threshold at which currency movements on amounts deposited in a bank would be taxable.   

37  See IRC § 989(c).    The legislative recommendation would not necessarily reverse the result in Quijano and Rev. Rul. 90-79.   See Quijano, 93 F.3d 26 (1st 
Cir. 1996); Rev. Rul. 90-79, 1990-2 C.B. 187. 
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LR  
#12

 Codify the Authority of the National Taxpayer Advocate to File 
Amicus Briefs, Comment on Regulations, and Issue Taxpayer 
Advocate Directives

PROBLEM 

The National Taxpayer Advocate is required to assist taxpayers in resolving problems 

with the IRS, to identify areas in which taxpayers have frequent problems or that are the 

frequent subject of litigation, and to identify administrative and legislative solutions to 

reduce controversy and mitigate such problems.1  Despite these mandates, the mission of 

the Office of the Taxpayer Advocate would be advanced by additional statutory authority in 

three areas:  amicus curiae briefs pertaining to taxpayer rights; the administrative rulemak-

ing process; and the Taxpayer Advocate Directive.

Authority to File Amicus Curiae Briefs Pertaining to Taxpayer Rights

The National Taxpayer Advocate is not authorized to participate in litigation.2  While the 

conduct of relevant trials themselves may be best left to trial lawyers equipped to advo-

cate zealously on behalf of individual clients, precedential issues of interest to numerous 

taxpayers may come before the judiciary with no one representing the rights of taxpayers 

in general.

Authority to Comment on Regulations and the Requirement of IRS Response

Another form of problem resolution is the drafting of guidance on controversial or com-

plex issues.  The IRS often issues rules and regulations to illuminate tax law complexities.  

In the case of published guidance, the IRS Office of Chief Counsel and the Department 

of the Treasury prepare and circulate drafts internally for cross-divisional commentary.3  

When the IRS and Treasury promulgate tax regulations, the public has an opportunity to 

comment at a hearing and in writing prior to finalization of the regulations.4  These inter-

nal and external processes may yield productive commentary, especially from interested 

parties, industry associations, institutional constituencies, or the professional bar.  Although 

1 Internal Revenue Code (IRC) § 7803(c)(2)(A)(i)-(iv).
2 See 28 U.S.C. § 516 (“Except as otherwise authorized by law, the conduct of litigation in which the United States, an agency, or officer thereof is a party, 

or is interested, and securing evidence therefor, is reserved to officers of the Department of Justice”); 5 U.S.C. § 3106 (“Except as otherwise authorized by 
law, the head of an Executive department or military department may not employ an attorney or counsel for the conduct of litigation in which the United 
States, an agency, or employee thereof is a party”); IRC § 7452 (indicating that the Secretary of the Treasury “shall be represented by the Chief Counsel”).

3 IRC § 7803(b)(2) (indicating that the Chief Counsel is the chief law officer for the IRS); see generally Treas. Reg. § 601.601.
4 Generally, the Admin. Proc. Act (APA) requires public notice and opportunity to comment on regulatory rule-making except for, inter alia, interpretative 

rules.  5 U.S.C. § 553.  According to IRS Chief Counsel Directives Man. (CCDM) 32.1.1.2.6(1) (Sept. 23, 2011):  “Most IRS/Treasury regulations are 
considered interpretative because the underlying statute implemented by the regulation contains the necessary legal authority for the action taken and 
any effect of the regulation flows directly from that statute.”  Nevertheless, “the Service usually solicits public comment when it promulgates a rule.”  CCDM 
32.1.5.4.7.5.1(3) (Sept. 30, 2011).  According to an academic commentator, “the opposite is true. . . .   under general principles of administrative law, it 
is difficult to  characterize most Treasury regulations as anything other than legislative rules subject to the notice-and-comment rulemaking requirements 
of APA § 553(b) and (c) and ineligible for the interpretative rule, procedural rule, or good cause exceptions from those procedures.”  Kristin E. Hickman, 
A Problem of Remedy: Responding to Treasury’s (Lack of) Compliance with Administrative Procedure Act Rulemaking Requirements, 76 Geo. Wash. L. Rev. 
1153, 1158 (2008).
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the National Taxpayer Advocate is charged with representing the interests of individuals, 

including low income taxpayers, there is no statutory requirement that the IRS address the 

National Taxpayer Advocate’s comments before publishing final regulations.  In the case 

of the Small Business Administration (SBA), the Chief Counsel for Advocacy has statutory 

authority to represent the interests of small businesses by appearing as amicus curiae5 and 

providing comments that the IRS must consider before publishing any final regulation.6

The Authority to Issue a Taxpayer Advocate Directive

In the course of assisting taxpayers in resolving problems or identifying areas in which 

taxpayers have problems in dealing with the IRS, the National Taxpayer Advocate from 

time to time confronts procedural obstacles.  In such cases, the Commissioner of Internal 

Revenue has delegated to the National Taxpayer Advocate the authority to issue Taxpayer 

Advocate Directives that direct IRS units to change procedures “to improve the operation 

of a functional process or to grant relief to groups of taxpayers (or all taxpayers) when 

implementation will protect the rights of taxpayers, prevent undue burden, ensure equi-

table treatment, or provide an essential service to taxpayers.”7  However, the IRS may not 

comply with or even respond to a Taxpayer Advocate Directive because it comes not under 

a statute but merely a delegated power that the Commissioner could revoke.  In practice, 

the Commissioner or Deputy Commissioner, along with the National Taxpayer Advocate, 

may rescind or modify a Taxpayer Advocate Directive.8  

EXAMPLES

Innocent Spouse Relief

In 2000, two years after a substantial amendment of the innocent spouse statute, which 

generally affords relief from the tax liability of a joint filer,9 the IRS prescribed applicable 

procedures through sub-regulatory guidance.10  In 2001, the IRS incorporated a two-year 

limit on claims for equitable relief into proposed regulations,11 duly finalized the next year 

after a notice and comment procedure.12  No comments on this limitation were received or 

entered the published record.  

After the regulation took effect, it became evident to innocent spouses and their represen-

tatives that the limitation impeded otherwise meritorious claims.  In 2006 and 2010, the 

National Taxpayer Advocate called attention to the issue through published recommenda-

5 5 U.S.C. § 612(b).
6 IRC § 7805(f).
7 Delegation Order 13-3 (formerly DO-250, Rev. 1), reprinted as IRM 1.2.50.4 (Jan. 17, 2001); see also IRM 13.2.1.6 (July 16, 2009).  
8 Delegation Order 13-3 (formerly DO-250, Rev. 1), reprinted as IRM 1.2.50.4 (Jan. 17, 2001).  
9 See IRC § 6015 (relating to relief from joint and several liability) added by Pub. L. No. 105-206, § 3201 (1998).  
10 See Rev. Proc. 2000-15, 2000-1 C.B. 447, superseded by Rev. Proc. 2003-61, 2003-2 C.B. 296 (containing parallel provisions).
11 Relief from Joint and Several Liability, 66 Fed. Reg. 3,888 (proposed Jan. 17. 2001).
12 See Treas. Reg. § 1.6015-5(b)(1), 67 Fed. Reg. 47,294 (July 18, 2002).
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tions to remove the regulatory period of limitation.13  Meanwhile, the Tax Court invalidated 

the regulatory limitation, only to spawn protracted litigation in multiple circuits of the 

Courts of Appeals, which reversed the Tax Court and upheld the validity of the regula-

tion.14  In the 2010 Annual Report to Congress, the National Taxpayer Advocate published a 

comprehensive analysis of the legislative history for Internal Revenue Code (IRC) § 6015(f), 

which could not be submitted as an amicus brief in pending appellate litigation under 

present law.15  After urging by numerous Senators and Representatives,16 the Commissioner 

reviewed the regulation and decided to rescind the two-year rule.17  

Timely Mailing and Filing

In general, timely mailing by taxpayers constitutes timely filing with the IRS.18  Specifically, 

a registered or certified mail receipt is prima facie evidence of delivery on the postmark 

date.19  Over the years, a split in the circuits has developed concerning this rule.  Some 

circuits have allowed taxpayers to present evidence of mailing other than a registered or 

certified mail receipt.20  Other circuits have excluded extrinsic evidence.21  In 2004, the 

IRS issued a proposed regulation stating that a registered or certified mail receipt is the 

exclusive prima facie evidence, other than direct proof of actual delivery.22  The National 

Taxpayer Advocate informally offered oral and written comments that the statute supple-

ments, rather than supplants, a taxpayer’s right to present evidence; limiting the presump-

tion to registered or certified mail creates a foot-fault when some other mailings may have 

been timely.  Without acknowledging the National Taxpayer Advocate’s comments in the 

preamble, the IRS finalized the regulation in 2011.23  

Adjustment of Accounts for Victims of Return Preparer Fraud

The National Taxpayer Advocate issued a Proposed Taxpayer Advocate Directive to the 

Commissioner of the IRS Wage and Investment (W&I) operating division, ordering him to 

issue guidance and implement a procedure for adjusting the accounts of taxpayers who had 

13 National Taxpayer Advocate 2006 Annual Report to Congress 540 (Legislative Recommendation: Eliminate the Two-Year Limitation Period for Taxpayers 
Seeking Equitable Relief Under IRC § 6015 or IRC § 66); National Taxpayer Advocate 2010 Annual Report to Congress 377 (Legislative Recommendation: 
Allow Taxpayers to Request Equitable Relief Under Internal Revenue Code Section 6015(f ) or 66(c) at any Time Before Expiration of the Period of Limita-
tions on Collection and to Raise Innocent Spouse Relief as a Defense in Collection Actions).

14 See Lantz v. Comm’r, 132 T.C. 131 (2009), rev’d and remanded, 607 F.3d 479 (7th Cir. 2010); Mannella v. Comm’r, 132 T.C. 196 (2009), rev’d, 631 F.3d 
115 (3d Cir. 2011); Jones v. Comm’r, T.C. Docket No. 17359-08, rev’d and remanded,   642 F.3d 459 (4th Cir. 2011).

15 National Taxpayer Advocate 2010 Annual Report to Congress vol. 2, 1 (Research Study: Unlimit Innocent Spouse Equitable Relief).
16 See 2011 TNT 75-27, 75-28 (Apr. 19, 2011).
17 IRS News Release, Two-Year Limit No Longer Applies to Many Innocent Spouse Requests, IR-2011-80 (July 25, 2011).
18 IRC § 7502(a).
19 IRC § 7502(c); Treas. Reg. § 301.7502-1(c)(2). 
20 See, e.g., Estate of Wood v. Comm’r, 909 F.2d 1155 (8th Cir. 1990), aff’g 92 T.C. 793 (1989), action on dec., 1991-024 (Oct. 22, 1991).
21 See, e.g., Deutsch v. Comm’r, 599 F.2d 44 (2d Cir. 1979), cert. denied, 444 U.S. 1015 (1980).
22 Timely Mailing Treated as Timely Filing, 69 Fed. Reg. 56,377 (proposed Sept. 21, 2004).
23 T.D. 9543, 76 Fed. Reg. 52,561 (Aug. 23, 2011).  It is currently the practice of the IRS to discuss substantive external comments in the preamble.  Many 

internal stakeholders, including the National Taxpayer Advocate, may offer comments, none of which are discussed in the preamble.  See CCDM 32.1.8.3(1) 
(Aug. 11, 2004).
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been victimized by return preparers.24  The W&I Commissioner failed to respond timely to 

the Proposed Taxpayer Advocate Directive, and the problem remains unresolved.25 

RECOMMENDATION

To enhance the independence of the Office of the Taxpayer Advocate and ensure that the 

rights of taxpayers, including the most vulnerable and unrepresented, are considered and 

protected in tax administration, regulations, and litigation, the National Taxpayer Advocate 

recommends that Congress:26 

1. Authorize the National Taxpayer Advocate to submit amicus curiae briefs in federal 

appellate litigation on matters relating to the protection of taxpayer rights that the 

National Taxpayer Advocate has identified as concerns in her Annual Reports to 

Congress.

2. Require the IRS to submit proposed or temporary regulations pre-publication to the 

National Taxpayer Advocate for comment within a reasonable time, and address those 

comments in the preamble to final regulations. 

3. Authorize the National Taxpayer Advocate to appoint an independent counsel who re-

ports directly to the National Taxpayer Advocate, to provide independent legal advice, 

including submission of amicus curiae briefs and comments on proposed or temporary 

regulations.

4. Grant to the National Taxpayer Advocate nondelegable authority to issue a Taxpayer 

Advocate Directive with respect to any IRS program, proposed program, action, or 

failure to act that may create a significant hardship for a segment of the taxpayer popu-

lation or for taxpayers at large, and require that, to object to a directive, the IRS would 

have to respond timely in writing.27

5. Amend IRC § 7811 to require the IRS to raise its objections to a Taxpayer Assistance 

Order (i.e., appeal the Order) issued by the National Taxpayer Advocate by responding 

in writing within a reasonable time, as established by the National Taxpayer Advocate 

in the Order.

PRESENT LAW

Congress established the position of Chief Counsel, a Senate-confirmed official who reports 

to the Treasury General Counsel regarding tax policy, but to the Commissioner of Internal 

24 Proposed TAD 2011-1 (June 13, 2011).  See also Most Serious Problem: Tax-Related Identity Theft Continues to Impose Significant Burdens on Taxpayers 
and the IRS, supra; Legislative Recommendation: Assessment of Civil Penalties Against Preparers of Fraudulent Returns, supra).

25 The Dep. Comm’r (Services and Enforcement) wrote to the National Taxpayer Advocate on Sept. 2, 2011, that the IRS is “in the process of developing 
procedures to adjust taxpayers’ accounts where the taxpayer never received a refund or portion of a refund due to preparer fraud and appropriate documen-
tation has been submitted.”

26 Previously, the National Taxpayer Advocate has recommended legislation for amicus briefs and independent counsel.  See National Taxpayer Advocate 2002 
Annual Report to Congress 198-215 (Legislative Recommendation: Office of the Taxpayer Advocate).

27 Previously, a recommendation to codify Taxpayer Advocate Directives appeared in National Taxpayer Advocate 2002 Annual Report to Congress 198. 
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Revenue and the Treasury General Counsel with respect to legal advice or interpretation of 

the tax law not relating solely to tax policy.28  The Office of Chief Counsel is the legal advi-

sor to the IRS, furnishing legal opinions, preparing Treasury Regulations, representing the 

IRS in the United States Tax Court, and preparing recommendations for the Department of 

Justice regarding which civil tax litigation to pursue.29 

The IRS issues rules and regulations,30 which the Office of Chief Counsel circulates inter-

nally for comment (to the National Taxpayer Advocate as well as other IRS functions)31 

prior to submission to Treasury for review and approval.  The IRS publishes proposed 

regulations in the Federal Register, creating an opportunity for public comment.  The tax 

law specifically requires that after publication, the IRS must submit proposed and tempo-

rary regulations to the Chief Counsel for Advocacy of the SBA for comment, and the Chief 

Counsel for Advocacy must provide comments, if any, within four weeks; the IRS is then 

required to respond to the comments in the preamble to the final regulation.32  After re-

viewing comments, the IRS finalizes regulations for incorporation into the Code of Federal 

Regulations.

Chief Counsel attorneys are assigned to the Office of the Special Counsel (National 

Taxpayer Advocate Program).33  In addition, the Office of the Taxpayer Advocate has hired 

lawyers who do not report to the Chief Counsel.34  These lawyers prepare legislative recom-

mendations for the National Taxpayer Advocate, render advice to the National Taxpayer 

Advocate in cases in which TAS is advocating for the taxpayer vis-à-vis the IRS, represent 

the National Taxpayer Advocate in meetings with the Office of Chief Counsel and the IRS, 

and assist in drafting Reports to Congress and congressional testimony.  

The SBA’s Chief Counsel for Advocacy has statutory authority to submit amicus briefs.35  

That Counsel’s primary responsibility is to oversee federal compliance with the Regulatory 

Flexibility Act, which seeks to forestall any rules that impose unnecessary burdens on the 

public.36  A small business or other entity that is adversely affected or aggrieved by final 

government action may be entitled to judicial review, which can result in remand of a regu-

lation for corrective action by the issuing agency and deferral of enforcement against small 

entities.37  In any such litigation, the Chief Counsel for Advocacy is authorized to present 

28 IRC § 7803(b)(3).
29 IRC § 7803(b)(2).
30 IRC § 7805(a).
31 CCDM 32.1.6.7.2(2) (Aug. 11, 2004).
32 IRC § 7805(f); see also Jt. Comm. on Tax’n, Description of Small Business Tax Incentive Act of 1990, JCX-40-90 (Oct. 15, 1990) 5.
33 IRC § 7803(b)(4).
34 See H.R. Conf. Rep. No. 105-599, 105th Cong. 2d Sess., at 216 (June 24, 1998) (discussed infra).  Other IRS lawyers outside of the Office of Chief Coun-

sel include those in the Office of Professional Responsibility and estate tax lawyers in the SB/SE Operating Division.
35 5 U.S.C. § 612(b).
36 Pub. L. No. 96-354, § 2(a)(1), 94 Stat. 1164, 1170 (Sept. 19, 1980) (findings codified at 5 U.S.C. § 601); 5 U.S.C. § 612(a) (duties of SBA Chief Coun-

sel for Advocacy).  Like the National Taxpayer Advocate, the Chief Counsel for Advocacy submits reports to Congress at least annually.  Id.  
37 5 U.S.C. § 611.
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views regarding compliance with the Act, the adequacy of the rule-making record with 

respect to small entities, and the effect of rules on small entities.38  While the Department 

of Justice initially questioned the constitutionality of this authority, such questions have 

subsided, and more recently, the Chief Counsel for Advocacy has filed amicus briefs judi-

ciously and successfully.39 

As cited above, a delegation order and internal guidance govern Taxpayer Advocate 

Directives.  Where a previous request to change a process or grant relief has been to no 

avail, the Commissioner of Internal Revenue has delegated authority to the National 

Taxpayer Advocate (but not her delegate) to issue a Taxpayer Advocate Directive to pro-

tect taxpayer rights, ensure equitable treatment, or provide an essential service.40  An IRS 

division commissioner or other executive may appeal a Taxpayer Advocate Directive to the 

Deputy Commissioner (Services and Enforcement).41

By contrast, the Internal Revenue Code explicitly authorizes the National Taxpayer 

Advocate (or her delegate) to issue a Taxpayer Assistance Order if a taxpayer may suffer 

significant hardship because of the IRS’s manner of tax administration.42  A Taxpayer 

Assistance Order may require the IRS to release levied property or to cease, take, or refrain 

from any action under specified law.43  The Commissioner or Deputy Commissioner may 

rescind or modify a Taxpayer Assistance Order upon delivering a written explanation to the 

National Taxpayer Advocate.44  The National Taxpayer Advocate is authorized by statute to 

establish the timeframes within which such actions or responses must occur.45 

REASONS FOR CHANGE

Authority to File Amicus Curiae Briefs Pertaining to Taxpayer Rights

As in the case of the SBA Chief Counsel for Advocacy, there is good reason to allow the fed-

eral judiciary to hear the perspective of the National Taxpayer Advocate — an independent 

advocate for taxpayer rights and fair tax administration.  By its nature, this perspective may 

diverge from that of the IRS, and would not necessarily be endorsed by the actual taxpay-

ers who are embroiled in specific litigation, where circumstances rather than principles 

38 5 U.S.C. § 612(b) (authorizing amicus briefs).  
39 At one time, the Department of Justice opposed an SBA brief on the ground that the provision granting the Chief Counsel for Advocacy the authority to act 

as amicus curiae violated the Constitution.  This led to withdrawal of the brief, but the Congressional Research Service (CRS) later concluded the authority 
was constitutional.  H. R. Rept. No. 104-49, Appdx. D at 3-4 (Feb. 23, 1995) (discussing the opposition to the brief, but attaching a CRS report concluding 
that the amicus authority was constitutional).  The Chief Counsel for Advocacy has since filed at least five more amicus briefs, which appear to have been 
successful in prompting Government concessions without challenge on constitutional grounds.  See SBA, Background Paper on the Office of Advocacy 
2001-2008 (Oct. 2008) 40-41.

40 IRM 13.2.1.6(3) (July 16, 2009).
41 IRM 13.2.1.6.2 (July 16, 2009).
42 IRC § 7811(a), (f).
43 IRC § 7811(b).
44 IRC § 7811(c).
45 IRC § 7811(b).
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may induce settlement.  Precisely for this reason, Congress has seen fit to establish the 

Office of the Taxpayer Advocate, whose mandate could be facilitated by an independent 

counsel function extending to the submission of amicus briefs on behalf of the National 

Taxpayer Advocate in precedential cases in which taxpayer rights might not otherwise be 

represented.  

Authority to Comment on Regulations and the Requirement of IRS Response

Also as in the case of the SBA Chief Counsel for Advocacy, there is good reason to man-

date review of proposed and temporary IRS regulations.  In general, public comment 

improves rule-making by allowing recommendations and observations from experts with 

knowledge outside of government.  A robust comment process justifies judicial defer-

ence to regulations that have benefited from external review.46  Where interested parties, 

industry associations, or tax law professionals offer analysis of proposed regulations, the 

notice-and-comment process is successful.  On the other hand, some taxpayer interests 

are not represented by sophisticated tax professionals.  In the case of small businesses, 

Congress recognized this need by legislatively mandating regulatory review on their behalf 

by a counsel dedicated to this function.  The rights of individual taxpayers, including low 

income taxpayers, may fall in a gap in regulatory review.  While the National Taxpayer 

Advocate is often included in pre-publication circulation of proposed or temporary regula-

tions, the IRS is not required to address her comments in the published preambles to final 

regulations.  The National Taxpayer Advocate believes that tax administration would be 

improved if the public knew what her concerns were with respect to regulations and how 

the IRS addressed those concerns.

The Authority to Issue a Taxpayer Advocate Directive

Finally, the National Taxpayer Advocate’s ability to create systemic change remains incom-

plete without statutory authority to issue Taxpayer Advocate Directives.  The judicial and 

regulatory recommendations above complement existing authority for legislative proposals.  

While current law guarantees protection of taxpayer rights under a Taxpayer Assistance 

Order in an individual case, no law ensures that a Taxpayer Advocate Directive redressing a 

flawed process — which could harm entire taxpayer populations — will be honored, timely 

acted upon, or even acknowledged by the IRS.

EXPLANATION OF RECOMMENDATION

The National Taxpayer Advocate, who is mandated to report annually to Congress on 

frequently litigated tax issues and serious taxpayer problems, may comment on issues 

developing in the courts, but has no authority to submit her independent perspective to the 

46 See Long Island Care at Home, Ltd. v. Coke, 551 U.S. 158, 173-74 (2007) (citation omitted) (stating “where the agency uses full notice-and-comment 
procedures to promulgate a rule, . . . then a court ordinarily assumes that Congress intended it to defer to the agency’s determination.”).
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judiciary.47  Likewise, the National Taxpayer Advocate may identify issues and offer com-

ments to the Office of Chief Counsel on taxpayer rights during the drafting of a regulation, 

but has no statutorily mandated process for review on behalf of individual taxpayers.  If 

the Office of Chief Counsel circulates proposed rules through the IRS, the Special Counsel 

(National Taxpayer Advocate Program) coordinates the distribution of drafts to the National 

Taxpayer Advocate and her subject matter experts.  Although the IRS’s practice is to circu-

late all guidance to the National Taxpayer Advocate for comment prior to publication,48 the 

law should provide for mandated review by the National Taxpayer Advocate.  As with the 

review process for regulations submitted to the SBA Chief Counsel for Advocacy,49 the IRS 

should be required to respond to TAS comments in the preamble to the final regulation.

When Congress reorganized the IRS in 1998, the Senate passed legislation providing for 

counsel to the National Taxpayer Advocate to be appointed by and report directly to the 

National Taxpayer Advocate and to operate within the Office of the Taxpayer Advocate.50  

In sponsoring this provision, Senator Charles Grassley (R-Iowa) offered the following 

rationale:

The purpose of doing this is to give the Taxpayer Advocate ready access to legal 

opinions and legal judgments.  Currently, the Taxpayer Advocate must put requests 

into the Office of Chief Counsel.

In order to make the Taxpayer Advocate more independent, which is what this bill 

does, it logically follows that the Taxpayer Advocate should have its own legal coun-

sel.  This will guarantee it fast, confidential legal advice to help those taxpayers in 

greatest need.  Because it is the taxpayers in greatest need who go to the Taxpayer 

Advocate.51  

This provision was eliminated in the conference agreement.  Still, the conference report 

noted that the “conferees intend that the National Taxpayer Advocate be able to hire and 

consult counsel as appropriate.”52  

Although the National Taxpayer Advocate has hired lawyers, she does not have the author-

ity to file amicus briefs.  While the National Taxpayer Advocate, or her attorneys, may 

comment informally on rule-making from time to time, the IRS is not required by law to 

notify the National Taxpayer Advocate of proposed or temporary regulations or to respond 

to her comments before publishing final regulations.  By statutorily requiring the IRS (1) to 

provide the National Taxpayer Advocate with proposed and temporary regulations prior to 

47 See Program Manager Tech. Assistance 00566, Authority for the National Taxpayer Advocate to File Amicus Briefs with the Courts of the United States (Oct. 
2, 2002).

48 See CCDM 32.1.6.7.2(2) (Aug. 11, 2004).
49 IRC § 7805(f)(2).
50 H.R. Conf. Rep. No. 105-599, 105th Cong. 2d Sess., at 215 (June 24, 1998).
51 144 ConG. ReC. S4460 (May 7, 1998) (statement of Sen. Grassley).
52 H.R. Conf. Rep. No. 105-599, 105th Cong. 2d Sess., at 216 (June 24, 1998).
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publication, and (2) to formally address the National Taxpayer Advocate’s concerns in the 

preamble to final regulations, Congress and the taxpaying public can confirm that taxpayer 

rights concerns are addressed in the rulemaking process. 

Further, in a case where the National Taxpayer Advocate adopts a position that diverges 

from that of the IRS, the official position of Chief Counsel attorneys is that of the IRS.53  

Because the National Taxpayer Advocate is authorized by law to advocate for change, 

which often is in conflict with the official position of the IRS, this reporting structure can 

impair a Chief Counsel attorney’s ability to zealously represent the interests of the National 

Taxpayer Advocate.  Moreover, a Chief Counsel attorney would not be able to submit an 

amicus curiae brief on behalf of the National Taxpayer Advocate if such brief were in 

conflict with the position of the IRS.  Thus, providing the National Taxpayer Advocate the 

statutory authority to appoint an independent Counsel to the National Taxpayer Advocate, 

reporting to the National Taxpayer Advocate and not to the Chief Counsel, would help 

ensure that the National Taxpayer Advocate’s concerns about protection of taxpayer rights 

are considered and represented in the regulatory and judicial arenas.

In addition, a codified Taxpayer Advocate Directive process would enhance the National 

Taxpayer Advocate’s ability to make systemic changes.  To align the proposed authority 

with current Taxpayer Assistance Order law,54 the recommended legislation would make the 

Commissioner (but not his delegate) the final arbiter when an IRS office appeals a directive.  

An appeal should contain a written explanation to the National Taxpayer Advocate and 

the Commissioner that facilitates a full and fair hearing of the issues.  If an office does not 

appeal but simply does not respond in writing to the National Taxpayer Advocate within 

a reasonable time outlined in the Taxpayer Advocate Directive, then the proposed legisla-

tion would deem the IRS to have consented to making the requested systemic changes.  A 

parallel default clause should be enacted within existing IRC § 7811 regarding Taxpayer 

Assistance Orders.  

As under current IRC § 7811, the Commissioner could rescind or modify a Taxpayer 

Advocate Directive upon delivering a written explanation to the National Taxpayer 

Advocate.  A report on rescissions by the Commissioner should be added to the National 

Taxpayer Advocate’s annual reporting mandates.55

Together, the three components of this recommendation will enable the Office of the 

Taxpayer Advocate to more effectively resolve issues that are frequently litigated, further 

protect taxpayer rights, and deal with other recurring problems.  

53 See IRC § 7803(b)(4) (relating to personnel who report to the Chief Counsel).
54 IRC § 7811.
55 On annual reporting, see IRC § 7803(c)(2)(B).
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LR   
#13 

Appoint an IRS Historian  

ProbleM 

From time to time, the irS undertakes initiatives to improve tax administration, with both 

successes and failures.  No unit of the irS is charged with recording these events, so any 

opportunity to learn from them in the future is lost. a leading academic tax historian 

has noted that while publication 1694,  IRS Historical Fact Book: A Chronology, 1646-1992,  

memorializes a tax timeline,  “[w]e do not have a scholarly history of the internal revenue 

Service.”1  More dramatically, a critic has testified before the Senate Finance committee that 

“the irS shreds its paper trail, which means there is no history, no evidence, and ultimately 

no accountability.”2   a record of irS accomplishments is lost along with historical facts. 

exaMPles 

in 1984 and 1985, the irS’s effort to transfer its massive workload to an ambitious new 

computer system overwhelmed management and technology.  Harried front-line person­

nel discarded thousands of taxpayer documents — including checks — in an effort to 

dispose of caseload.3   although the General accounting office (Gao, now the Government 

accountability office) verified specific losses and confirmed irS remedial steps, no subse­

quent irS history set forth lessons learned from this episode.4   While officials may have 

been understandably apprehensive about casting personal blame, the lesson of history 

rather would be to identify positive and negative precedents for the future.  

More recently, the irS piloted a pre-certification program that required earned income tax 

credit (eitc) claimants either to verify their eligibility for the credit before the irS accept­

ed their claims, or to attach documentation of eligibility to their tax returns.  Ultimately, the 

irS decided not to pursue pre-certification because the results of the pilot indicated that the 

program decreased participation in the eitc while increasing cost and burden on taxpay­

ers.5   While this conclusion may be found in various reports, no irS historical analysis puts 

together the pieces, which include resistance and even litigation by residents and officials 

of Hartford,  connecticut, where the pilot took place.6   in its perennial efforts to improve 

1  W. Elliot Brownlee,  Federal Taxation in America:   A Short History, 2nd ed.  (Cambridge Univ. Press, 2004) 125 n. 20.   
2  Statement of Shelley Davis, former IRS Historian,  Practices & Procs. of the IRS, Hearings Before the Comm. on Finance, U.S. Sen., S. Hrg. 105-190, 105th 

Cong. 1st Sess. (Sept. 23-25, 1997) 35. 
3  See GAO,  Information on IRS Service Centers in Austin,  Texas and Fresno, California, GGD-85-89 (Sept. 30, 1986); GAO,  Information on IRS Philadelphia 

Service Center, GD-86-25FS (Nov. 1985). 
4  See Shelley L. Davis,  Unbridled Power: Inside the Secret Culture of the IRS (NY: HarperCollins, 1997). 
5  See National Taxpayer Advocate 2009 Annual Report to Congress vol. 2, at 75, 84 (Research Study: Running Social Programs Through the Tax System); IRS,  

Earned Income Tax Credit (EITC) Initiatives,  Addendum to the Report on Qualifying Child Residency, Certification, Filing Status, and Automated Underreport­
er Tests:  Implementation of Alternative Approaches to Improving the Administration of EITC (2008); IRS,  Earned Income Tax Credit Initiative:  Final Report 
to Congress (Oct. 2005). 

6  See Stephen D. Holt,  Keeping it in Context:  Earned Income Tax Credit Compliance and Treatment of the Working Poor, 6 Conn. Public Interest L.J. 183 
(2007). 
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eitc compliance, the irS may be prone to repeat attempts that could be revealed by a 

complete history. 

recoMMendaTion 

create a permanent position within the irS for a historian with expertise in federal taxa­

tion as well as archival methods.  Mandate that the irS historian record history objectively,  

accurately, and without deletion.  to ensure historical expertise regardless of contemporary 

irS policies, align the appointment with the archivist of the United States rather than the 

commissioner of internal revenue.  

PresenT la W 

Generally, federal laws require retention of and access to irS and other government 

records, but no law requires irS publication of history.  Under the Federal records act,  

the irS, as a government agency, shall preserve records containing adequate and proper 

documentation of its organization, functions, policies, decisions, procedures, and essential 

transactions.7   While determining what constitutes “adequate and proper documentation”  

could be the province of a professional historian’s judgment, the irS delegates responsibil­

ity for compliance with record retention and related laws to a records and information 

Management program within its real estate and Facilities Management function.8   

additionally, a Servicewide policy,  directives, and electronic research (Spder) function 

within the irS research,  analysis and Statistics division maintains an organizational 

History library documenting organizational realignments and changes in functional 

responsibilities of the agency.9  

“in our democracy , the Freedom of information act (Foia), which encourages accountabil­

ity through transparency, is the most prominent expression of a profound national commit­

ment to ensuring an open Go vernment.”10  Generally, access to federal records is governed 

by Foia,11 which in the irS is administered by a disclosure office within the Small 

Business/Self-employed division.  Foia excepts from disclosure any information protected 

by statute, the most notable of which in this case is internal revenue code (irc) § 6103,   

which generally requires that returns and return information be kept confidential.12 

7  44 U.S.C. § 3101.  
8  See Internal Revenue Manual (IRM) 1.15.1 (Dec. 19, 2008). 
9  IRM 1.11.1, Exhibit 1.11.1-2 (Sept.   4, 2009), authored by SPDER, contains a description of the IRS Historical Research Library.   A more specific intranet 

page for IRS employee access relates to Organizational History.  http://oldirm.web.irs.gov/search/orghist.asp (last visited Oct. 17, 2011). 
10  Memorandum of January 21, 2009 - Transparency & Open Gov’t, 74 Fed. Reg. 4,683 (Jan. 26, 2009). 
11  See 5 U.S.C. § 552.  
12  See 5 U.S.C. § 552(b)(3).  
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reasons For change  

preeminent scholars have observed that while “decision-makers always draw on past experi­

ence, whether conscious of doing so or not,” the “uses now made of history can be more 

reflective and systematic, hence more helpful.”13  Federal use of history has a venerable 

lineage.  For example,  president Franklin d. roosevelt ordered federal agencies to record 

objectively the history of their activities in order to assess policy and departmental effec

tiveness.14   during and after World War ii, General dwight d. eisenhower supported the 

history programs of the armed services, employing many academically trained historians 

and publishing notable volumes.15   

in any case, thoughtful study of history can help accomplish a mission because understand­

ing agency origins and development aids in comprehending the present situation and 

illuminates possible future directions.16   as exemplified above, knowledge of history can 

prevent the irS from repeating past efforts that proved fruitless.  History may offer the 

best diagnosis of breakdown in a system so complex that no single cause is to blame.17 

exPlanaTion oF recoMMend aTion 

at least 29 federal agencies, including all branches of the military and encompassing 11 

cabinet departments, employ historians.18   these professionals may play roles in present­

ing history to the public, as in museums (Smithsonian), libraries (library of congress), and 

monuments (National park Service).  other historians may play programmatic roles, such 

as uncovering evidence of war crimes or environmental damage for prosecutorial or de­

fense offices in the department of Justice.19  Finally, some offices may conduct institutional 

history, in the mode of subdisciplines recognized as military or diplomatic history. 

Some historians are authorized by statute, operating by law where history may be inher

ently controversial within the government.  in particular, the custodian of federal diplo­

matic history is the Historian of the department of State, who is mandated to publish “a 

thorough, accurate, and reliable documentary record of major United States foreign policy 

­

­

13  Richard E. Neustadt & Ernest R. May,  Thinking in Time:  The Uses of History for Decision-Makers (NY: Free Press, 1986) xiii, 2. 
14  Exec. Ord. cited by Roger D. Launius,  NASA History and the Challenge of Keeping the Contemporary Past, 21 Public Historian 63 (1999). 
15  21 Public Historian at 65. 
16  Id.  
17  See Chas. Perrow,  The Meltdown Was Not an Accident, Markets on Trial:  The Economic Sociology of the U.S. Financial Crisis, ed. Michael Lounsbury & Paul 

M. Hirsch, 30 Res. in the Sociol. of Org’ns 309 (2010); Chas. Perrow,  Normal Accidents: Living With High Risk Technologies rev. ed. (Princeton Univ. Press,  
1999); National Taxpayer Advocate 2011 Annual Report to Congress vol. 2,  infra (Research Study: From Tax Collector to Fiscal Automaton: Demographic 
History of Federal Income Tax Administration, 1913-2011). 

18  See Dir. of Fed. Hist. Ofcs. at http://shfg.org/shfg/publications/directory-of-history-offices/ (last visited Aug. 23, 2011). 
19  See Eli M. Rosenbaum,  An Introduction to the Work of the Office of Special Investigations, 54 U.S.  Attys.’ Bull. 1, 4 (2006) (“A unique aspect of OSI’s 

operating methodology is its use of staff historians to conduct the bulk of the investigative work.”); Andrew Sorokowski,  Forensic History in Superfund Coun­
terclaims:  The CERCLA Counterclaim at the Juncture of History and Environmental Law, 22 Federalist:  Newsltr. of Soc’y for Hist. in Fed. Gov’t (Summer 
2009) 5. 
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decisions and significant United States diplomatic activity.”20  Moreover, this publication 

shall be guided by the principles of historical objectivity and accuracy.  records 

shall not be altered and deletions shall not be made without indicating in the pub­

lished text that a deletion has been made.  the published record shall omit no facts 

that were of major importance in reaching a decision, and nothing shall be omitted 

for the purpose of concealing a defect of policy.21 

other historians recognized by statute include the archivist who heads the National 

archives and records administration,22 and the Historians of the Senate and House of 

representatives.23  Statutory authorization may protect historians from dismissal when 

objectivity entails embarrassing facts. 

History may be either promotional or critical.  popularizing the history of irS accomplish­

ments can be a productive aspect of civic education.  on the other hand, constructive 

criticism in areas where the irS can improve also may enhance tax administration in the 

long run even if it causes discomfort to contemporary officials.  While professionals have 

observed that government “agencies, sometimes consciously, sometimes unknowingly, oc­

casionally pressure history offices to use history selectively to further agency programs,” as 

an ethical matter,  “Historians are dedicated to the truth and to full disclosure.”24 

consequently, legislation creating a position for an irS historian should mandate objectiv­

ity as does the statute for the State department Historian quoted above.  likewise, profes­

sional objectivity should be ensured by making the irS historian the appointee of a subject-

matter expert outside the agency.  in the case of the National taxpayer advocate, an irS 

official with access to return information under irc § 6103,  the law ensures independence 

by making her an appointee of the Secretary of the treasury rather than the commissioner 

of internal revenue.25   in addition, the National taxpayer advocate’s mandated reports 

to congress are not subject to review by the commissioner, Secretary of the treasury, the 

oversight Board, any other officer or employee of the department of the treasury, or the 

office of Management and Budget.26   

By the same token, the irS historian should be selected (and subject to removal) by the 

Secretary of the treasury in consultation with the archivist of the United States, the keeper 

of federal history, rather than the commissioner.  day-to-day, the irS historian nevertheless 

would report directly to the commissioner, and the proposal would confirm that the his­

20  22 U.S.C. § 4351(a).  
21  22 U.S.C. § 4351(b).  
22  See 44 U.S.C. § 2102.  
23  See 44 U.S.C. § 2702 added b y Pub. L. No. 101-509 (1990). 
24  Martin Reuss,  Government and Professional Ethics:  The Case of Federal Historians, 21 Public Historian 135, 136 & 140 (1999). 
25  See IRC § 7803(c)(1)(B)(ii).  
26  See IRC § 7803(c)(2)(B)(iii).  
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torian would have access to return information as a treasury employee.  like the National 

taxpayer advocate, whose appointment is in the control of an official outside the irS, the 

historian would be subject to ultimate sanction only by the Secretary of the treasury in 

consultation with the archivist, who in turn could be the professional arbiter of objectivity 

in the irS historian’s reports.  this protocol would relieve the commissioner, Secretary,  

and president, who may have competing policy interests, from reviewing the reports before 

publication. this arrangement would empower the irS historian to speak the sometimes 

inconvenient truth that can improve tax administration. 




