The Pre-Filing Agreement Program
General Overview 

Introduction

In January 2001, the IRS announced that the Pre-Filing Agreement (PFA) Program will be offered on a permanent and expanded basis to all Large and Mid-Size Business (LMSB) taxpayers. Pre-Filing Agreements allow a taxpayer to request examination of specific issues relating to a tax return before it is filed. The purpose of the program is to resolve issues involving factual questions and well-settled principles of law. A successful large business pilot was held in 2000 and now the program is permanent. 

Pre-filing examinations can often resolve issues more effectively and efficiently than a post-filing examination because the taxpayer and the IRS have more timely access to the records and personnel relevant to the issue.  A pre-filing examination also provides the taxpayer with a greater level of certainty regarding the examined issue at an earlier point in time than a post-filing examination. 

PFA Pilot Results

The pilot demonstrated that PFAs were cost efficient, taxpayers were able to file more compliant returns within prescribed time frames, taxpayer burden decreased and the IRS conserved resources. The PFA pilot program received considerable input from taxpayers and showed a more than 50 percent savings in resources to resolve the issue. The permanent program expands on the pilot in two ways. Both Coordinated Industry and Industry cases in LMSB are eligible to participate in the program and some international issues will also be considered. 

Revenue Procedure 2001-22

Revenue Procedure 2001-22 provides the basic information for taxpayers desiring to participate in the program.  See an explanation of this Revenue Procedure starting on page 5.
Background
Introduction
At the request of the Commissioner, a pre-filing pilot program was initiated.  A design team consisting of Examination, Chief Counsel, Tax Executive Institute and Booz-Allen & Hamilton personnel were enlisted to develop a workable pre-filing agreement process. The results of their efforts are discussed below. 

Improving IRS Business Practices

One of the overriding themes in improving IRS business practices is to shift from addressing taxpayer problems well after returns are filed to addressing them as early in the process as possible, and in fact preventing problems whenever possible. The idea of resolving differences before tax returns are filed would meet these needs. The old way of doing business has raised several concerns for both the taxpayer community and the IRS. 
External Customers Consulted
External customers were consulted from Tax Executive Institute (TEl), the American Bar Association (ABA), the American Institute of Certified Public Accountants (AICPA), LMSB taxpayers, and others. From the taxpayer viewpoint, concerns are: 

· Post-filing examinations are too costly, 

· Post-filing examinations are too time consuming, 

· Post-filing examinations are too burdensome on business operations, 
· Post-filing examinations involve old years, and 

· Uncertainty of tax liability and financial presentation. 

Internal Stakeholders Consulted

From the Service's viewpoint, concerns are: 

· The cycle time is too long, 

· In many cases currency goals are not met, 

· Time constraints affect examination quality, and 

· The often times contentious working environment for employees. 

Design Team Guiding Principles
In the development of this program, the design team used the following principles: 
· Responsiveness –  Is the process efficient? 

· Relevance - Does it meet the needs of the taxpayer and the IRS? 
· Accuracy - Are the results correct? 

· Consistency - Do taxpayers in like circumstances receive the same answer? 

PFA Benefits to Taxpayers and IRS

Pre-filing agreements will benefit both the Service and the taxpayer as shown in the table below: 
	Benefits to Taxpayer
	Benefits to IRS

	Pre-filing is quicker than post-filing examination
	Availability of current taxpayer records, reducing examination time

	Records and people readily available
	Availability of people

	Fosters a cooperative IRS relationship
	Fosters a cooperative taxpayer relationship

	Ability to file a more accurate tax return
	Resolve potentially contentious issues in a cooperative environment

	Post-filing audits will be shorter as fewer issues are left to be examined
	Better resource allocation as a significant issue has already been examined

	Certainty of tax and financial statement presentation
	


Pre-Filing Agreement Pilot Program Results
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The Pre-Filing Agreement Program enables both taxpayers and the IRS to resolve, before the filing of a return, the treatment of issue(s) otherwise likely to be disputed in post-filing audits through executing a closing agreement.  Through a cooperative effort, the program will reduce cost, burden, and delays encountered in post-filing examinations. 

Number of Applications

Twelve out of nineteen applications were selected for the pilot program.  The Pilot program resulted in 10 closing agreements and two withdrawals. 

The 12 PFA requests from large corporate taxpayers represented three of the five industry groups in the Large and Mid-Size Business Operating Division.  Eight of the taxpayers represented the heavy manufacturing and transportation segment; one of the taxpayers represented the communications, technology, and media segment; and three of the taxpayers represented the retail, food, pharmaceuticals and healthcare segment. Neither the financial services nor the natural resources and construction industry segments were represented in the pilot. 

Types of Issues Considered

The following are the types of issues that were accepted during the pilot Pre-Filing program: 

· Valuation of assets, 

· Expense vs. capitalization, 
· Accounting methods, 
· Reorganization, 

· Start-up costs , and 
· Research credit. 

Keys to Success

A comprehensive review of the pilot was conducted. Internal and external feedback was very positive. 

Some of the key success factors for the program are: 

· A "field" driven process, 

· Buy-in from Team Managers and Team Members, 
· Expedience on all parties involved, 
· Days/weeks vs. months/years, 

· Flexibility (not business as usual), and 

· Total cooperation -both internal and external. 

Resource Savings

The PF A pilot program received considerable input from taxpayers and showed a more than 50 percent savings in resources to resolve the issue. 

Changes from the Pilot
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For the most part, the Permanent Program is much the same as the Pilot Program. This section of the text covers the differences. 

Differences

The differences between the Pilot Program and the Permanent Program are: 

· All LMSB taxpayers are eligible, 

· More issues will be considered appropriate, 
· Excludable circumstances will be fewer, 
· Procedures are slightly changed, 
· User fees are now imposed, and 

· The availability of IRS and taxpayer resources will be a major factor in selecting taxpayers for the Program. 

All LMSB Taxpayers Included

In the pilot, only Coordinated Industry (CIC) (formerly CEP) taxpayers with audit teams on-site were able to participate. Now, all LMSB taxpayers can participate. As a result, the PFA Program may affect any revenue agent working in LMSB rather than those working only Coordinated cases. 

More Issues Included

The pilot limited the eligible PFA issues. The permanent program provides a nonexclusive list of domestic issues and an exclusive list of international issues. 

Less Excludable Circumstances

There are 12 excludible circumstances detailed in Revenue Procedure 2001-22. 

Similar Procedures

Some procedures changed but most are the same. The Revenue Procedure details what is required. 

New User Fee
The pilot did not have a user fee. The permanent program has a graduated scale for user fees ranging from $1,000 to $10,000 depending on the asset size reported by the taxpayer on the most recently filed return.  User fees are charged on a "per issue" basis, not a "per taxpayer" basis. 
IRS and Taxpayer Available Resources
The PFA process requires an investment of substantial resources from both the IRS and the taxpayer. The use of outside consulting help, where appropriate, will be another factor to consider. 

Overview of Revenue Procedure 2001-22 
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Revenue Procedure 2001-22,  issued January 19, 2001, outlines administrative, procedural, and miscellaneous provisions for taxpayers to file a Pre-Filing Agreement request.  Below is a brief summary of each section:

Section 1.  Purpose

The purpose of Revenue Procedure 2001-22 is: 

· To permit LMSB taxpayers to request the examination of specific issues prior to the filing of the tax return, 

· To encourage taxpayers to use PFAs to resolve factual questions under well settled principles of law, 

· Not to resolve issues that are more appropriately resolved through the private letter ruling process, and 

· Not to resolve interpretation of law issues except for Delegation Order 236 (Application of Appeals Settlement to Coordinated Examination Program Taxpayers) or Delegation Order 247 (Authority of Examination Case Managers to Accept settlement Offers and Execute Closing Agreements on Industry Specialization Program and International Field Assistance Program issues). 

Section 2.  Background

The background section references Notice 2000-12, the pilot PFA program.  Evaluation of the pilot program found the following benefits: 

· Taxpayers filed more cost efficient and compliant returns,

· Decreased taxpayer compliance burdens, and

·  Conserved IRS and taxpayer resources. 

Section 3.  Scope
This is the largest section of the Revenue Procedure with 8 subsections. The highlights are: 

· All taxpayers under the jurisdiction of LMSB are eligible, 

· Eligible tax years are the current or prior year not yet due or filed, 

· Eligible issues are based on a factual determination or an application of legal principles to agreed upon facts, 

· A nonexclusive list of eligible domestic issues include: 
· Current valuation of specific assets, 
· Allocation of purchase price,
· Hedging transactions, 

· In-house research expenses,
· Expense vs. capital, 

· Investigatory start-up costs,
· LIFO conformity, 

· Inventory "sub-normal" goods, 

· Tax owner of produced property, 
· Long-term contract accounting, 

· Classification of depreciable property, and 
· Worthless securities. 

· An exclusive list of international issues are: 
· Valuation of specified assets, 

· SIC or NAIC classification codes, 
· Apportionment of deductions, 
· Apportionment of expenses, 

· Verification of foreign taxes paid, and 
· Recapture of a dual consolidated loss. 

· Excluded PFA issues include:
· Transfer pricing, 

· Competent Authority, 

· Change of accounting via Form 3115, 

· Issues involving reasonable cause, due diligence, good faith, etc., 
· Penalty and criminal sanction issues, 

· Issues contrary to a private ruling, determination letter, technical advice memorandum, or previously issued closing agreement, 

· Issues subject to litigation with the taxpayer,
· Issues designated for litigation, 
· Tax shelters, and 

· Common law employer issues. 

· If the PFA results in a change of accounting, permission must be obtained using the applicable administrative procedures. 

· The jurisdiction of the LMSB taxpayer includes the taxpayer, related taxpayers, predecessors, and affiliated group members. 

Section 4.  Requesting an LMSB PFA

This section provides the taxpayers instructions on requesting PFAs: 
· The application must contain: 

· Name, address, telephone, TIN of all interested parties, 

· Name, title, address, phone of contact person (or Power of Attorney), 
· Annual accounting period and accounting method,
· Location of tax staff and records, 

· Description of business operations including NAICS code, and 
· Tax period of PFA and the expected file date of the return. 

· A request for a PFA should contain a separate written statement for each issue that covers: 

· Issue description, 

· Relevant and material facts of issue, 
· Possibility of "whipsaw" issue,
· Summary of legal authority, 

· Summary of contrary legal authority,
· Why issue is suitable for PFA, 

· Effect of issue resolution in prior or subsequent years, 

· Prior or current year Competent Authority applicability, 

· Prior or current year issue was the subject of a private letter ruling, determination letter, etc., 

· Whether the issue can be resolved by the file date of the return, and 
· Availability, organization and location of records. 

· The request must include a standard perjury statement. 

· It must include a statement of agreement regarding examination or inspection of 

records. 

· The taxpayer or POA must sign the request. 

· Submission of a PFA should be made to the LMSB Team Manager if a current examination is being conducted. Otherwise, requests can be mailed or faxed to the PFA Manager in Washington, DC. 

Section 5. Selecting Taxpayers for the LMSB PFA Program

The selection process is covered in this section. Rules are as follows: 

· Jurisdictional Industry Director or his/her designee makes the final selection decision, 

· Criteria for selection: 

· Suitability of issue for PFA, 

· Direct or indirect impact of PFA process on other years, issues, taxpayers or related cases, 

· Service resources, 

· Taxpayer resources, 

· Likelihood of  a “whipsaw" type of issue, 
· Time remaining until due date of return, 
· Overall probability of success. 

· The IRS has 14 business days to contact the taxpayer to acknowledge receipt of a PFA request.  Later, written notification of selection/non-selection will be given to the taxpayer. 

· If a PFA is rejected, the taxpayer cannot appeal the decision. 

Section 6. Processing a Request for an LMSB PFA

If a request is accepted, the following procedures must be followed: 

· Planning: 

· Orientation with taxpayer and IRS personnel, 

· Discuss overall PFA process and roles and responsibilities, 
· Formulate a plan, and 
· Create a timeline. 
· Drafting: 

· Taxpayer and IRS to prepare initial draft of closing agreement with assistance of the Office of Chief Counsel. 

· Return filing requirements: 

· PFA process does not suspend or waive normal filing requirements. 
· TEFRA taxpayers: 

· PFA process to be terminated if no agreement is reached with all partners within 30 days of the return file date. 

· Execution prior to filing: 

· File in accordance with terms of PFA. 
· Copy of PFA attached to return. 
· Execution after filing: 

· May continue to attempt to resolve issue, 
· Taxpayer to amend return, and 

· Copy of PFA attached to amended return. 

Section 7. Nature and Effect of an LMSB PFA

The Industry Director or Director, Field Operations may execute the PFA closing agreement if: 

· It is consistent with the goals of the PFA Program,
· Resolution of the issue reflects well settled legal principals, 
· There is an advantage to entering into a PFA, and 
· There is no disadvantage to government. 

The form and content must be as follows: 

· The closing agreement is prepared under IRC Section 7121 and must comply with Revenue Procedure 68-16 regarding form and content. 

The following relates to methods of accounting: 

· A PFA does not constitute a final determination with respect to methods of accounting for any taxable year, and 

· Does not constitute the consent of the Commissioner under IRC Section 446(e) to any change in method of accounting. 
Section 8.  Withdrawal

Either party may withdraw from the PFA process at any time prior to the execution of the PFA closing agreement. The withdrawal must be in writing and signed by the initiator. Further, a subsequent examination is not impeded or precluded. 

Section 9. No LMSB PFA Executed

If an agreement is not reached the parties can: 

· Continue efforts using AIR procedures following the filing of the return or 
· Consider Early Referral to Appeals. 

Section 10. User Fee

The taxpayer is subject to a user fee only if the PFA is accepted. The amount of fee is determined by reference to the taxpayers most recently filed return and is: 

· $10,000 if the taxpayer has $250,000,000 or more in assets  
· $5,000 if the taxpayer has $50,000,000 to $250,000,000 in assets 

· $1,000 if the taxpayer has $10,000,000 to $50,000,000 in assets 

The user fee is charged on a "per issue" basis, not on a "per taxpayer" basis. The taxpayer must submit the user fee 30 days after selection notification. The check or money order is made payable to the Internal Revenue Service.  Generally, the user fee is not refundable. 

Section 11.  Disclosure

PFAs are closing agreements pursuit to IRC Section 7121 and are confidential return information under IRC Section 6103(b)(2)(D).  PFAs are not written determinations under IRC Section 6110 and are exempt from disclosure to the public under the Freedom of Information Act (FOIA). 
Section 12.  Record Keeping Requirements

The PFA process does not affect record keeping requirements. Taxpayers are to maintain PFA supporting documents to insure the taxpayer's compliance with the PFA. 

Section 13.  Paperwork Reduction Act

The estimated annual burden amounts are shared in this part of the revenue procedure. 

Section 14.  Drafting Information

For further information contact: 

J. Michael Mann 

(202) 283-8424 (voice) 
(202) 283-8427 (FAX) 
pfa.info@irs.gov (PFA mailbox) 
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