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Dear

Ey letter dated August 15, 2008, you requested a ruling that set-asides in
the amounts of %g and $t for the taxable years ending September 30, 2008,
and September 30, 2009, respectively, meet the regquiremesnts of Section
4942 (g} {2) (B} {1) and accordingly constitute gqualifying distributions under
secticon 4242 (g).

FACTZ2

You are incorporated under the laws of the State of B, are exempt from
federal income tax under section 501lic) (3} of the Code and are classified
as a private non-operating foundation under secticn S0%fal,

You have made pledges of £s and 5t to the capital campaign of €, an
educational institution exempt under Secticn 501(c) (3} of the Internal
Revenue Code. The campaign’s goals are to raise 3u for upgrading and
replacement of campus facilities, %v for ©'s endowment, and 5w for the
annual Fund. You intend that the grant of $5 should be expended by C on the
new construction, and the grant of $t should be applied to the building
endowment ,




The payment of the set-aside of 55 for the taxable year ending September
30, 20 , is contingent upon the commencement of construction on the new
structures; this contingency is expected to be met noe later than April 320,
20 . The payment of the set-aside of 5t for the taxakle year ending
September 30, 20 , is centingent upon the completion of the project and
issuance of a certificate of occupancy for the classroom buildings, and is
expected to occur no later than December 31, Z013. The pledges were made in
the critical “guiet phase” 0f the capital campalign; had C failed to achieve
the "“guiet phase” fundraising geal of x percent of the total, it could not
have commenced the “public phase® of the capital campaign, currently under
way. In order to help C at this critical juncture, you committed yourself
to twe individual distributions, sach of which is roughly egual to your
entire distributable amount for a taxable year.

The difference between these and your typical distributions in support of
other charitable corganizations is expressed in orders of magnitude. It was
net possible for vyou to make distributicns currently of such large amounts.
You also did not wish to make a current distribution with donor-imposed
restricticens on the use of the funds, because of the uncertainty at the
time about the success of the capital campaign. The timing of the payments
will ensaure that grant %5 is applied to the costs of construction and grant
5t to the bullding endowment.

LAW

Section 4%4Z2{g) {l] of the Code defines “gualifying distribution® as (a} any
amount paid to accomplish one or more purposes described in section
170{c) (2) {B), other than any contributicon to (i} an organization controlled
by the foundation or one or more disguaiified persons, or {ii} a private
foundation which is not an operating foundation, except as otherwise
provided; (b} any amount paid te acguire an asset used directly in carrying
olt one or more purposes described in section 170{c) (2} (B},

Section 4942 (g} {Z] (A} of the Code provides that, for all taxable years
beginning on or after January 1, 1275, an amount set aside for a specific
project within one or more purposes of section 170{c) (2} (B) may be treated
as a qualifying distribution if the amount meets the reguirements of
section 4842 (g {2) (B},

Section 4942 (g} {2) (B} {i) of the Code provides that an amount set aside for
a specific project may be treated as a gqualifying disteibution if, at the
time of the set-aside, the foundation establishes to the satisfaction of
the Secretary the amcunt set aside will be paid for the zpecific project
within five years, and the specific project is one that can bketter he
accomplished by the set-aside of income rather than by the immediate
payment of funds {the “suitability test®).




Section 53.4%4Z2(a)-3(a} (2} (iii)defines as a qualifving distribution any
amount set aside within the meaning of paragraph (b} of section 3.

Secticon 53.49%4Z2(a;-3(b) (1) of the Foundation and Similar Excise Tax
Regulations provides that the amounts of income set aside for a specific
project for one or more of the purposes in section 170{c) (1} or
1700z} {21 1B} of the Code may be treated as qualifying distributions for the
tax year (s} in which such amcunts are set aside {but not in the tax year in
which actually paid) if the regquirements of section 4942(g) (2) and
paragravh (b) are satisfied. The requirements of paragraph (b)) are
satisfied 1f the foundation estabklishes to the satisfacticon of the
Commissioner the amount set aside will be paid for the specific project
within 60 months after it is set aside, and (i) the set-aside otherwise
meets the suitabllity test of asection 532.4%42{a1-3(b}{2) or {(ii) ths
foundation zsatisfies the cash distribution test.

Section 53.4942(a)-3 (b} {2) of the regulations provides that the suitabkility
test for a set-aside is met if the foundation establishes the specific
project is one in which relatively lomg-term grants or expenditures must be
made in order to assure the continuity of particular charitable projects or
program-related investments. The regulation cites as examples of suitable
projects a plan to purchase an additiconal group of paintings offered for
sale only as a unit and a plan to fund a large research program, bhoth of
which projects inwvolve expenditure of more than one year's income,

Section 53.48%42(a;-3 (k) (71 {i) provides that a private foundation must
ehtain Internal Revenus Service approval of its set-aside of income under
the suitability test by applving bhefore the end of the tax year in which
the amcount is =zet aside.

In Revenus BRuling 37-7, 1877-1 CB 354, the term “apecific project” as
defined in section 53.4942{a)-3 (b} {2) of the Exciss Tax Regulations was
held to include a building preoject to bhe undertaken by a public charity
unrelated te the foundation making the set-aside.

ANALYSIS

¥You have sought timely approval of 1ts set-asides of income in accordance
with Section 53.4%42({a)=3(1 (7)) (1),

As raequired by Section 4942 {qg) (2} {(A) of the Code and Section 53.4942(a)-
3(b) 1) of the Regulations, your proposed set-asides will be for specific
projects for one or more of the purposes in section 170{¢){2) (B} of the
Code. The set-asides of $s and %t are for a building project to ke
undertaken by a public charity unrelated to you, is a “apecific project”™ of
the kind described in Revenue Ruling 77-7.




You have represented that the amount set-aside for this specific project
will be palid out within &0 months from the set-aside, as reguired by
section 4942 {g) (2} {B) (i} of the Code and secticon 53.4%42{a)-3{(b) (1) of the
regulations,

Your project can better be accomplished by the set-asides of income rather
than by the immediate payment of funds. The specific project is one in
which relatively long-term grants or expenditures must be made in order to
assure the continuity of particular charitable projects. In crder teo render
timely material assistance te C in achieving the fundraising goal of the
“guiet phase” of itz capital campaign, it was necessary for you to commit
yourself to an expenditure of more than one year's income. Your project
therefore satisfies the suitability test as gset forth in Section

4942 (g) {21 (B) {11of the Code and Section 53.4%2424{a)-3{b) (2)of the
Fegulations.

RULING

Eased on the foregoing, The set-asides of %s and $t for the taxable years
ending March 31, 20 , and March 31, 20 , respectively, meet the
requirements of Section 4942 (g) {2) (B} {1} and accordingly constitute
gqualifying distributions under section 4942(g).

We direct your attention to Section 53.4342{a)-3 (b} () of the regulations,
entitled “Ewvidence of Set-Aside.” This section preovides that any set-aside
approved by the Internal Revenue Service shall he evidenced by the entry of
a dellar amount in the books and records of a private foundation as a
pledge or obligation to be pald at a future date or dates, Further, the
amount of the set-aside must be taken into account in determining the
foundatien’= minimum investment return {s=e section 53.4842fa)- 2i{ct{l) of
the regulations), and any income attributabkle to a set-aside must be taken
inte account in computing adjusted net income {see section 53.4342({a)-2(d}
of the regulaticns).

This ruling is based on the understanding there will be ne material changes
in the facts upon which it is based. 2Any changes that may have a bearing
on your tax status should be reported to the Internal Revenue Serviece,

This ruling does not address the applicability of any section of Cods or
regulations to the facts submitted other than with respect to the sections
described.

This ruling letter is directed only teo the organizations that requested
them. Section &110(k) (3} of the Code provides that they may not be used or
cited as precedent.

Pleaze keep a copy of this ruling letter in your permanent records,




If you have any gquestions about this ruling, please contact the peraons
whese name and telephone number are shown above in the heading of this
letter.

Sincerely yours,

Raobert Choi
Director, Exempt Organizations
Eulings and Agreements




