





























IHC Health Plans, Inc. v. Commissioner, 325 F.3d 1188 (10th Cir. 2003), involved an
operator of health maintenance organizations that served approximately one-quarter of Utah's
residents and approximately one-half of its Medicaid population. The court held that the
organization failed to meet the community benefit standard to qualify for exemption under
section 501(c)(3) of the Code because its sole activity was arranging for health care services for
its members, in exchange for a fee. The court said that providing health-care products or
services to all in the community is necessary but not sufficient to meet the community benefit
standard. Rather, the organization must provide some additional benefit that likely would not be
provided in the community but for the tax exemption, and that this public benefit must be the
primary purpose for which the organization operates.

Analysis

We have concluded that you are not operated exclusively to promote health under
section 501(c)(3) of the Code, or to further any other tax-exempt purpose within the meaning of
section 501(c)(3) and section 1.501(c)(3)-1(d) of the regulations. Rather, you are operated
primarily for a non-exempt purpose, i.e., to operate a commercial business and a cooperative
enterprise primarily for the benefit of your Members. Any public purposes for which you may
operate are only incidental to this primary non-exempt purpose. In addition, you are operated
primarily to provide substantial private benefit to your Members, which is prohibited by section
1.501(c)(3)-1(d)(1)(ii). Therefore, we cannot recognize you as an exempt organization under
section 501(c)(3) of the Code.

Tax-Exempt Purpose

Promotion of Health

The promotion of health has long been recognized as a charitable purpose under
common law. See Restatement (Second) of Trusts, §§ 368, 372 (1959); 4A Austin W. Scott and
William F. Fratcher, The Law of Trusts §§ 368, 372 (4th ed. 1989). However, not every activity
that generally promotes health furthers exclusively charitable purposes under section 501(c)(3)
of the Code. For example, selling prescription pharmaceuticals promotes health, but
pharmacies cannot qualify for recognition of exemption under section 501(c)(3) on that basis
alone. Federation Pharmacy Services, Inc, supra. Nor does a hospital primarily further a
charitable purpose solely by offering health care services to the public in exchange for a fee.
See Rev. Rul. 69-545, supra. Rather, a hospital must be organized and operated primarily for
the benefit of the community, as evidenced by such factors as a board that represents the
community, operation of an emergency room, provision of charity care, medical training, or
medical research. For example, a health maintenance organization that is operated primarily for
the purpose of benefiting its paying subscribers does not qualify for exemption solely because
the community also derives health benefits from its activities. See Geisinger Health Plan, supra;
and IHC Health Plans, Inc., supra.

You do not provide healthcare services directly to patients, unlike the hospital in Rev.
Rul. 69-545. Your activities consist of gathering healthcare data from your funding Members,
analyzing this data, and making the results of your analysis, healthcare provider performance
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data, available to your Members. In essence, you are providing information to your Employer
Members and to your Health Plan Members, so that the Employer Members can reduce their
costs of providing employee health benefits to their employees, and your Health Plan Members
can improve their health insurance products for their clients with the expectation of helping them
to reduce their costs.

Furthermore, these services directly and substantially benefit your Members. To the
extent the general public benefits from your activities, these benefits are based on and derived
from the manner in which your Members choose to use the data they receive from you. The
healthcare provider performance data are merely information that your Members may use to
reduce the cost of providing healthcare benefits. To the extent the community may realize
benefits from these data, in the form of reduced healthcare costs, this would be similar to the
benefits a community derives when healthcare providers use more effective and efficient
medical supplies, equipment, and current health information to diagnose ilinesses and diseases
and treat their patients. The provision of such tools to healthcare providers generally does not
serve exclusively tax-exempt purposes. As the court noted in IHC Health Plans, Inc., supra at
1197:

In giving form to the community-benefit standard, we stress that ‘not every
activity that promotes health supports tax exemption under § 501(c)(3). For
example, selling prescription pharmaceuticals certainly promotes health, but
pharmacies cannot qualify for . . . exemption under § 501(c)(3) on that basis
alone.” Rev. Rul. 98-15. In other words, engaging in an activity that promotes
health, standing alone, offers an insufficient indicium of an organization's
purpose. Numerous for-profit enterprises offer products or services that promote
health.

In several revenue rulings, the Internal Revenue Service concluded that an organization
was promoting health within the meaning of section 501(c)(3) of the Code even though it was
not directly providing medical care to patients because it improved the effectiveness of health
care provided by others. See Rev Rul. 77-69, supra; and Rev. Rul. 81-276, supra. However,
the organizations in these revenue rulings were created pursuant to federal statutes and worked
closely with the government to support its health care responsibilities. You were not established
pursuant to any federal statute and no government agency supports your activities.

You state that you intend to make the results of your analysis, healthcare provider
performance data, available to the general public through a website. However, you have
provided no details nor explained how you intend to operate this program.

You also state that you expect your Employer Members will make this information
available to their employees to assist them in becoming better consumers of healthcare
services. You have no authority to dictate how your Members may or may not use this
information. In any event, the ultimate goal of your activities is to provide healthcare data to
your Members. How your Members may use this information has no bearing on whether your
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activities primarily further a chartable purpose within the meaning of section 501(c)(3) of the
Code.

Therefore, although your activities may indirectly promote health in a general sense,
they do not primarily promote health in a charitable manner within the meaning of section
501(c)(3) of the Code and section 1.501(c)(3)-1(d)(2) of the regulations.

Education

Furthering education is an exempt purpose within the meaning of section 501(c)(3) of
the Code. See section 1.501(c)(3)-1(d)(3) of the regulations. The regulations explain that the
term “educational” in section 501(c)(3) of the Code includes the instruction of the public on
subjects useful to the individual and beneficial to the community. See section 1.501(c)(3)-
1(d)(3)(i). of the regulations.

You will be giving healthcare provider performance data exclusively to your funding
Members. You will not be providing educational services to individuals or to the community.
You will not be informing individuals or the public on a topic to develop their capabilities within
the meaning of section 501(c)(3)-1(d)(3) of the regulations. In addition, your activities will not
constitute instructing the public on subjects that are beneficial to the community within the
meaning of section 501(c)(3)-1(d)(3) of the regulations.

You are unlike the organization in Rev. Rul. 74-614, supra, because you are not
controlled by tax-exempt educational organizations and you do not operate as a regional
computer network which these organizations and their students and faculties can use to share
research and scientific information. You also differ from the organization described in Rev. Rul.
81-29, supra, because none of the recipients of your healthcare provider performance data will
be tax-exempt or governmental academic research libraries and agencies or other library
organizations. Rather, you will give these data only to your funding Members.

You state that you intend to make the results of your analysis, healthcare provider
performance data, available to the general public through a website. However, you have
provided no details nor explained how you intend to operate this program.

Therefore, your primary activities do not further education within the meaning of section
1.501(c)(3)-1(d)(3) of the regulations.

Scientific Research

The advancement of science is an exempt purpose within the meaning of section
501(c)(3) of the Code. See section 1.501(c)(3)-1(d)(5) of the regulations. The term “scientific,”
as used in section 501(c)(3) of the Code, includes the carrying on of scientific research in the
public interest. Not all research or study is “scientific,” for purposes of section 1.501(c)(3)-
1(d)(5) of the regulations. Scientific research does not include activities of a type ordinarily
carried on as an incident to commercial or industrial operations.
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Although you expect to develop a very large database of health data, and will analyze
these data extensively to develop healthcare provider performance data that you will distribute
to your Members, these activities are not scientific in nature. You will not be conducting any
scientific studies similar to those conducted in Rev. Rul. 76-455, supra, where one of the
organization’s principal activities was to conduct scientific studies with regard to the quality,
utilization, and effectiveness of health care agencies. In this ruling, the organization studied
existing health care facilities, determined methods and practices that would provide better
medical services to the general public and disseminated the resuits of such studies to the
general public. Unlike the organization in Rev. Rul. 76-455, supra, your activities involve the
analysis of large amounts of healthcare data to evaluate healthcare provider performance.

Your activities do not resemble any of the characteristics of “scientific research” articulated in [[T
Research Institute v. United States, supra. Rather, your activities are beyond the testing or
demonstration phase. Furthermore, you will distribute the healthcare provider performance data
to your Members, but you have not established that you will disseminate these data to the
general public.

Accordingly, your activities do not constitute “scientific research” within the meaning of
section 1.501(c)(3)-1(d)(5) of the regulations, and in any event, research is not your primary
purpose.

Substantial Non-Exempt Purpose

An organization is operated exclusively for one or more exempt purposes only if it
engages primarily in activities which accomplish one or more of such exempt purposes specified
in section 501(c)(3) of the Code. An organization will not be so regarded if more than an
insubstantial part of its activities is not in furtherance of an exempt purpose. See section
1.501(c)(3)-1(c)(1) of the regulations.

Providing services of an ordinary commercial nature, regardless of whether the
undertaking is conducted on a nonprofit basis and is beneficial to the community, does not
further a charitable purpose, unless the service directly accomplishes a tax-exempt purpose.
See Rev. Rul. 80-287, supra. The sale of health-related goods and services (e.g., laboratory
services, pharmaceuticals, HMO services, consulting services) does not exclusively further
charitable purposes because such activities serve a substantial non-exempt, commercial
purpose. See, e.q., Federation Pharmacy Services, supra (sale of pharmaceuticals to senior
citizens was presumptively commercial, because such activity was normally pursued by
commercial enterprises); Rev. Rul. 85-110, supra (exempt hospital's provision of laboratory
testing services to non-patients served non-charitable purposes); Washington Research
Foundation, supra (facilitating transfer of technology from nonprofit organizations to the public
through licensing arrangements with for-profit companies is commercial in nature); and
American Institute for Economic Research, supra (primary purpose of securities analysis
publication was commercial).

You were founded and initially funded by ** large corporations and ** large healthcare
insurance companies, all of which made large initial capital contributions. These and other large
corporations and healthcare insurance companies comprise your current Members, which
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consist of ** Employer Members and ** Health Plan Members. You are managed by a
Governance Committee, most of whom are appointed by your Employer Members and Health
Plan Members. You receive all your operating revenues from your Members, who pay monthly
support payments based on the number of covered lives each contributes to your database.
Your Employer Members will use this data to improve the healthcare insurance benefits they
provide to their employees and to lower their costs of providing these benefits. You expect, but
cannot require, your Employer Members to share this data with their respective employees.
You also expect that your Health Plan Members will use this data to improve the efficiency of
their operations and to reduce the pricing of their health insurance products, thereby resulting in
cost savings to the Health Plan Members’ employer clients and their respective employees.
You state that you plan to share the results of your analysis of healthcare provider performance
data with the general public by means of a public website. However, you have provided virtually
no information relating to this endeavor.

Thus, your activities are not inherently charitable but are more like activities carried on
by for-profit businesses, a factor that supports the commercial nature of your activities. See,
e.g., Living Faith, Inc., supra (organization’s health food stores and restaurants were in
competition with for-profit organizations); and IHC Health Plans, supra (health plans resembled
and competed with commercial insurance providers).

Further, you will receive part of the funding for your operations from monthly support
payments from your Employer Members and Health Plan Members, the amount of which is
based on a series of formulas that take into account the number of covered lives each Member
contributes to your database. This funding mechanism is essentially a fee-for-service structure
similar to the manner in which for-profit businesses charge their clients in proportion to the
services they receive. This fee structure also suggests that you have a non-exempt commercial
purpose. See, e.q., B.S.W. Group, Inc., supra; and Living Faith, supra.

Thus, your primary activities are operating healthcare data analysis and data distribution
services for the benefit of your for-profit Members. This is a commercial business and is a
cooperative enterprise that primarily benefits your Members. Therefore, your activities serve a
substantial non-exempt purpose under section 1.501(c)(3)-1(c)(1) of the regulations.

The provision of commercial services may serve primarily charitable purposes when
those services are provided exclusively to tax-exempt organizations, are an essential function of
such organizations, and are provided for a fee that is substantially below cost. See Rev. Rul. 71-
529, supra; and Rev. Rul. 72-369, supra. However, you are not providing services exclusively
to exempt organizations, but solely to non-exempt organizations.

Any charitable or educational benefits the public may derive from your healthcare data
analysis and data distribution services are merely incidental to your principal purpose of
benefiting your Members. Thus, your activities do not primarily further an exempt purpose.
Therefore, you are not “operated exclusively” for one more exempt purpose under section
501(c)(3) of the Code. See section 1.501(c)(3)-1(c)(1) of the regulations (an organization will
not be regarded as “operated exclusively” for one or more exempt purposes under section
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501(c)(3) of the Code if more than an insubstantial part of its activities is not in furtherance of an
exempt purpose). Better Business Bureau of Washington D.C., Inc., supra.

Substantial Private Benefit

An exempt organization must be organized and operated exclusively for exempt
purposes pursuant to section 1.501(c)(3)-1(a) of the regulations. An entity that is organized or
operated to serve private rather than public interests cannot be recognized as operating
exclusively for exempt purposes. See section 1.501(c)(3)-1(d)(1)(ii) and American Campaign
Academy, supra. The Tax Court explained that prohibited private benefits may include an
“advantage, profit, fruit, privilege, gain, or interest.” See American Campaign Academy, at
1065. The structure of an organization may also help convey the advantage or gain. In
Housing Pioneers, supra, the court found private benefit in a partnership that was structured to
secure tax benefits for the for-profit partners. In Redlands Surgical Services, supra, the court
found that the for-profit partners used the partnership to restrict competition from the exempt
hospital partner.

In determining whether an organization's activities confer an impermissible private
benefit, the court in American Campaign Academy, supra, looked to whether the beneficiaries of
the organization’s activities are also the parties who founded, fund, and direct the organization.

You are, in effect, a cooperative enterprise consisting of large employers and large
insurance companies that gathers healthcare data from your Members, analyzes the data, and
provides the results of your analysis, healthcare provider performance data, to your Members,
who will use these data in their respective businesses. Your Health Plan Members will use
these data in an effort to reduce their costs of providing health insurance to their clients. Your
Employer Members will use these data in an effort to reduce the costs of providing healthcare
benefits to their respective employees. Like the partnerships in Housing Pioneers, supra, and
Redlands Surgical Services, supra, your goal is to confer economic benefits on your for-profit
Members. Thus, you are organized and operated primarily for their private benefit rather than
primarily for public purposes.

You state that your Employer Members and Health Plan Members may give their
respective employees and enrollees healthcare provider performance data, and you plan to
make this data available to the general public, which information may help these individuals
selecting healthcare providers. However, based on the information submitted, the extent of this
benefit to the general public is likely to be remote, uncertain and incidental, whereas the
economic benefit to your Members’ private economic interests is likely to be primary and
substantial.

Therefore, because you are organized and operated primarily to provide substantial
private benefits to your Members, contrary to the prohibition in section 1.501(c)(3)-1(d)(1)(ii) of
the regulations, you are not organized and operated exclusively for exempt purposes under
section 501(c)(3) of the Code.
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Conclusion

You are not operated exclusively for one or more exempt purposes within the meaning
of section 501(c)(3) of the Code and section 1.501(c)(3)-1(d) of the regulations. Rather, you are
operated primarily for a non-exempt purpose, i.e., to operate a commercial business and a
cooperative enterprise primarily for the benefit of your Members. Any public purposes for which
you may operate are only incidental to this primary non-exempt purpose. In addition, your are
operated primarily to provide substantial private benefit to your Members, which is prohibited by
section 1.501(c)(3)-1(d)(1)(ii). Therefore, you do not qualify for recognition of exemption under
section 501(a) of the Code as an organization described in section 501(c)(3).

Accordingly, contributions to you are not deductible under section 170 of the Code, and
you must file federal income tax returns.

You have the right to file a protest if you believe this determination is incorrect. To
protest, you must submit a statement of your views and fully explain your reasoning. You must
submit the statement, signed by one of your officers, within 30 days from the date of this letter.
We will consider your statement and decide if the information affects our determination.

Your protest statement should be accompanied by the following declaration:

Under penalties of perjury, | declare that | have examined this protest statement,
including accompanying documents, and, to the best of my knowledge and belief, the
statement contains all the relevant facts, and such facts are true, correct, and complete.

You also have a right to request a conference to discuss your protest. This request
should be made when you file your protest statement. An attorney, certified public accountant,
or an individual enrolled to practice before the Internal Revenue Service may represent you. |If
you want representation during the conference procedures, you must file a proper power of
attorney, Form 2848, Power of Attorney and Declaration of Representative, if you have not
already done so. For more information about representation, see Publication 947, Practice
before the IRS and Power of Attorney. All forms and publications mentioned in this letter can be
found at www.irs.gov, Forms and Publications.

If you do not file a protest within 30 days, you will not be able to file a suit for declaratory
judgment in court because the Internal Revenue Service (IRS) will consider the failure to protest
as a failure to exhaust available administrative remedies. Code section 7428(b)(2) provides, in
part, that a declaratory judgment or decree shall not be issued in any proceeding unless the Tax
Court, the United States Court of Federal Claims, or the District Court of the United States for
the District of Columbia determines that the organization involved has exhausted all of the
administrative remedies available to it within the IRS.

If you do not intend to protest this determination, you do not need to take any further
action. If we do not hear from you within 30 days, we will issue a final adverse determination
letter. That letter will provide information about filing tax returns and other matters.
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Please send your protest statement, Form 2848 and any supporting documents to this
address:

Internal Revenue Service

Fhhkkkhkhhikhkk
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1111 Constitution Ave, N.W.
Washington, DC 20224

You may also fax your statement using the fax number shown in the heading of this
letter. If you fax your statement, please call the person identified in the heading of this letter to
confirm that he or she received your fax.

If you have any questions, please contact the person whose name and telephone
number are shown in the heading of this letter.

In accordance with the Power of Attorney currently on file with the Internal Revenue

Service, we are sending a copy of this letter to your authorized representative.

Sincerely,

Robert Choi

Director, Exempt Organizations
Rulings & Agreements



