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ORG states that it provides substantial counseling and education to consumers
because only about x% of callers are placed in a DMP. Their claim that because x%
of callers are not enrolled in a DMP indicates they must be getting counseling and
educated about their financial situation which results in the caller choosing between
alternative solutions to their debt problems. This is completely without any merit.
There can not simply be a default conclusion that counseling and/or educational
activity must be occurring without any evidence to support such a claim.

See Treas. Reg. § 1.501(c)(3)-1(d)(3).

However, the statistic being cited is a mischaracterization of the facts because ORG
data reflects that of the total ~x calls handled in 200X only about ~x did qualify for

enrollment which is ~x percent. Of these, nearly ~x actually completed enroliment
into the DMP program. This represents about a ~x percent enroliment rate of those

who are determined to be eligible.

Although nearly ~x percent of all callers are determined to be unqualified for a DMP,
ORG did not collect and therefore was unable to provide any detailed data to show
any of the numerous reasons why an individual does not qualify to participate in the
Program. Such reasons could be having an insufficient income to support making the
payments, unemployment or any source of income to make a payment, creditor terms
for participation fail to provide any significant benefit such as interest rate reduction
or lower required payments, simply not providing sufficient information or not calling
back for a determination to even be made. A second factor could include that some
callers need to call more than once. ORG’ phone system could not determine how
many of the reported total call count were from the same person, which means the
total count of actual first time callers would be lower, resulting in a higher percentage

of persons qualified for a DMP.

Also about ~x percent of consumers determined to be eligible for DMP participation
failed to complete the enroliment process. ORG stated that it did not collect any
detailed data regarding the reasons why this group chose not to enroll. Some
common reasons people fail to complete any type of transaction could be that they
are uncomfortable about sending the enrollment fee before any type of service has
been provided, they feel that sending money by wire takes too much additional effort,
is too complicated or too expensive. Again ORG chooses the default logic that the
consumer was counseled about other choices available to them and chose to pursue
one of them. Lacking any evidence to support this conclusion, it becomes

meaningless.
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In reviewing all of ORG’ employee training materials, advertising, telephone scripts,
and employee evaluations, they all attempt to equate “credit counseling” with "DMP
program” participation and do not contain any material or information promoting any

other alternative solutions.

Employees are not trained to provide in-depth interviews or any skills for recognizing
a caller’s need for some other type of counseling. Intake employees merely provide
some basic financial analysis and basic information about credit policies in order to
answer questions posed by the caller while gathering sufficient information to
determine a caller's eligibility for a DMP.

The monitoring of employees live in real time phone conversations with consumers
and reviewing employee evaluations completed by ORG” management in 200X,
found that the primary focus was on analyzing the effectiveness of the employee in
determining the consumer’s eligibility for a DMP and their efficiency in completing
and processing DMP related documents.

The inspection of a sample of DMP client account files and contact records failed to
note any references in any employee’s comments that was not entirely related to

their DMP account.

ORG did not demonstrate that it engaged in any meaningful educational outreach.
The one item presented, makes no reference to ORG’ involvement or participation,
other than mentioning, as part of NN and SLN’s biographical statement about their
long involvement in the financial services industry and they are ORG’ founders,.

Substantial Non-Exempt Purpose

In addition, ORG had a substantial non-exempt purpose of selling a product, the
DMP. They benefits of the product are promoted in its print advertising material,
Internet web site (EM), which is read as ™\ and even in the employees

introductory statement to callers. "ORG . . . has
..."”. This is not furthering any charitable

or educational purpose. Based upon both the prominence and amount of space
devoted to enumerating the benefits provided, ORG’ advertisements are to primarily
promote the availability of its product, the DMP program. Even their television
commercials, while quite emotional and very memorable, they all focus entirely on
the benefits provided by their product in the same commercial manner as any other
business enterprise. In themselves, these ads are not a determining factor.
However, when combined with other factors and viewed as part of the overall
business activity, the business rather than the educational purpose becomes clear.
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The fact that employees were not instructed on ways to provide each caller with
educational materials, information or counseling that was directly related to the caller’s
circumstances such as developing a budget plan with them or discussing their spending
habits during their initial training or as part of a continuing education program for
employees is a significant omission for an organization entrusted to educate the public
about their financial health. Absent the accomplishment of an exempt activity, the DMP
program merely becomes a debt collection activity that constitutes the overwhelming
activity being carried on by ORG, which results in it being operated for a substantial
non-exempt purpose.

Better Business Bureau of Washington D.C. Inc. v. United States and
for Economic Research v. United States.

This non-exempt activity is further evidenced by the “Partnering” concept developed and
promoted by ORG and RR, using the name ORG . Nearly ~ x percent
of the ~x DMP clients in ORG’ program were either initiated, transferred or referred by
one of their x partner credit counseling agencies. ORG by contractual agreement
assimilates these DMP clients into their database and payment processing schedule.
ORG states that this allows the partner agency to focus exclusively on providing
educational credit counseling services to the public without the need for the investment
in any additional technology or the administrative bureaucracy that an in-house DMP

program would require.

While this may be true, Rev. Rul. 72-369, supra clearly states that providing a service
to non-profit organizations, even at cost, will not qualify for tax exemption under

§501(c)(3) of the code.

ORG’ hiring of RR2 as the “Marketing Director” is also a reflection of the commercial
nature of ORG attempt to exploit a newly discovered and untapped
market of small agencies that lack the resources to institute a DMP program. Again, the
contracted provider was selected without any other bids or candidates being considered.
By providing RR2 the opportunity to earn a limitless commission based on a percentage
of the processing revenues generated each month from each client’s account for the
entire duration of the account’s activity is another example of the business intent of

ORG.
There were two significant reasons why ORG and other credit counseling agencies have
organized as an exempt organization under section 501(c)(3) of the Internal Revenue
Code. The first and primary reason is to avoid the regulatory provisions of the Credit
Repair Organizations Act (CROA), 15 U.S.C. section 1679, et. Seq. CROA was enacted
to protect consumers by banning certain deceptive practices in the credit counseling
industry. Had ORG been organized as a for-profit company, CROA would prohibit it from
charging fees in advance of fully providing its services. However, as a section 501(c)(3)
organizations ORG is exempted from the provisions of CROA.

See
American _Institute
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This permits ORG to engage in the same deceptive business practices that Congress
intended to prohibit when it passed the CROA law. As such, ORG, in failing to operate
for exempt purposes, has been unlawfully operating its business while avoiding federal

regulations.

The second reason for ORG’ obtaining exemption is that without such status it could not
otherwise collect “fair share” payments from creditors, who generally require exempt
status before making any payments. In 200X ORG derived nearly x of its income from
those creditors making such payments.

An additional benefit to exempt charitable organizations that has developed since ORG
was originally granted its exemption. ORG is also exempted from the provisions of the
FTC’s National “Do Not Call” listing and would permit them to solicit consumers for their

services through the use of cold call contact.

The entire DMP business depends on an organization enjoying recognition of tax
exempt status under §501(c)(3) to avoid several important regulations and restrictions

designed to protect consumers.

Private Benefit

RR created and copyrighted the DMP Management and Intake System (hereinafter
DMIS), a computer software program by utilizing NN’s position as ORG’s controlling
operating officer in two ways. First, RR was given access to the insider knowledge of
the Credit Counseling industry gained by NN from his duties and experiences with both
ORG and as a member of the Board of Directors for the Trade association, Association
of Independent Consumer Credit Counseling Agencies (AICCCA). In the latter position
he had direct contact with other CCA leaders who were also in the process of
developing computer systems for their own agencies.

Second, NN provided intimate access to the computer program developers RR hired to
ORG's client data and operating procedures as well as the industry’s standards of
practice. NN also permitted the use of ORG as a laboratory to test and refine these
software products. This permitted RR to ultimately create a program to meet ORG's as

well as the industry’s operational needs.

Then, after the computerized system was fully completed, ORG began licensing use of
the program from RR. There were no records provided regarding the process used in
the selection of RR as the software provider. There also was no independent evaluation
conducted that would indicate that the product was being provided at a reasonable fair

market price.

The software created by RR is being utilized by ORG in the operation of its DMP program.
This program also only had a value to a bona fide §501(c)(3) entity that could lawfully
engage in debt management services, hence NN steered ORG to contract with RR.
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Utilizing ORG in this fashion contributes to his private benefit. See est of Hawaii v.
Commissioner and International Post Graduate Foundation v. Commissioner.

Once the DMIS software was in place, NN then transitioned the back-office DMP
processing functions to RR. While the Service acknowledges that the fees charged by
RR for its services may be reasonable or even below market value, the issue to be
determined is whether these arrangements provided a private benefit to RR and hence
to NN as its owner.

The records provided regarding RR’s selection as the DMP processor merely shows that a
vote by the Board of Directors was formally recorded in the meeting minutes. However,
the vote was cast by a single member of the Board and fails to reflect any deliberations
or information regarding who, if any, the competing bidders were or the terms of their
proposals.

The records that have been provided indicate a structured methodology to establish
reasons favorable to RR’s selection to provide both the computerized operating systems
and the back-office management and processing of the DMP program without any bona

fide competitive selection process. See Church by Mail, Inc. v Commissioner, 765 F.2d

1387, 1985 Christian Stewardship Assistance, Inc. v. Commissioner, American
Campaign Academy v. Commissioner, and Retired Teachers Legal Fund v.
Commissioner. Licensed.

TAXPAYER'’S POSITION:

The taxpayer presented its position through its authorized representative, NN (NN),
via letter dated November x, 200X.

NN asserts certain facts in arguing that ORG’ has a charitable and education

program:
1. Debt-counseling is provided to lower-income individuals

2. ORG only charges a $x start-up fee

3. ORG receives only a maximum per month fee of $x

4. ORG produces and disseminates educational materials (publications and
audio/video tapes)

5. ORG provides educational materials to churches, social outreach agencies, etc.

6. ORG provides grants to other tax-exempts providing debt counseling services

7. ORG conducted x counseling and educational sessions prior to any consideration
of a DMP as opposed to a net x% of callers that enroll in a DMP program

8. The main source of support is derived from corporate financial institution creditors
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REBUTTAL:
The Service disagrees with virtually all of the facts as presented by the taxpayer’s

representative.

With respect item number one, this may or may not be applicable as no process was
instituted that would screen potential debt management participants based upon this
criteria. This criterion was not addressed in any advertisements, commercials, scripts,
training, its website, or any other materials submitted. ORG has provided no evidence

that its DMP program was operated with regard to any income limits.

The Service agrees that start-up and monthly fees were charged in connection with
the DMP and that in the majority of cases was reasonable.

NN asserts in items four and five that various educational materials were
distributed. However, records regarding the distribution of any materials
educational or otherwise were not provided to the Service. The Form 990, Part 11,
Statement of Functional Expenses does not report any significant expenditure for
either postage or printing. The distribution of proposals to solicit potential DMP
clients by showing them the saving that can be obtained through enroliment is not

an educational activity.

At item x NN asserts that grants were made to other tax exempt organizations.
Instead, the Service consider the sharing of fees with regard to “fair share” payments
under DMP clients obtained from these other entities as grants. Instead, we would
consider these revenue sharing arrangements from a commercial activity as evidenced

from the partner agreements.

NN asserts at item seven that only x% of the total call volume results in DMP clients.
He incorrectly concludes that the remaining x% of the callers were therefore provided
pure education. We disagree. The telephone script utilized by counselors contains no
educational content but does involve somewhat of a screening process as all callers
may not be able to qualify for the program or merely be calling for information only.
Nonparticipation in a DMP does not default to providing educational services.

The Service agrees in section eight that the major sources of revenues are derived
from “fair share” arrangements with creditors. These payments represent typical
industry standard arrangements where collection agents, here ORG, receive a
portion of the funds collected on behalf of the creditors. This is in essence a
discounting of the creditors receivables to facilitate collection.
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CONCLUSION:

As a result of its substantial unrelated business activities and the private benefit
provided to RR by supplying a stream of DMP accounts for processing, ORG has not
operated exclusively for charitable and educational purposes within the purview of
§501(c)(3). Exemption is revoked as of January x, 200X.
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