
 

FEBFEB 2020 19961996 

AssistantAssistant CommissionerCommissioner (Taxpayer(Taxpayer Services)Services) T:TT:T 

AssistantAssistant ChiefChief CounselCounsel (Income(Income TaxTax && Accounting)Accounting) 
CC:DOM:CC:DOM: IT&AIT&A 

CreditCredit ElectElect andand CertainCertain BankruptcyBankruptcy FreezeFreeze ConditionsConditions 

ThisThis isis inin reply·toreply·to youryour NovemberNovember 20,20, 1995,1995, memorandum
memorandum
 
concerningconcerning thethe creditcredit electelect andand certaincertain bankruptcybankruptcy freeze
freeze
 
conditions.conditions. YourYour memorandummemorandum explainsexplains thatthat beginningbeginning JanuaryJanuary I,
I,
 
1997,1997, thethe FinancialFinancial ManagementManagement ServiceService (FMS)(FMS) willwill becomebecome the
the
 
administratoradministrator ofof thethe TaxTax RefundRefund OffsetOffset ProgramProgram (TRap).
(TRap).
 

TheThe ServiceService currentlycurrently matchesmatches thethe debtordebtor informationinformation toto thethe 
overpaymentoverpayment discloseddisclosed onon thethe taxpayers'taxpayers' returnsreturns afterafter taxtax debtsdebts 
areare satisfiedsatisfied andand beforebefore anyany amountamount ofof thethe overpaymentoverpayment isis appliedapplied 
toto thethe taxpayer'staxpayer's succeedingsucceeding yearyear estimatedestimated taxtax liabilityliability (credit(credit 
elect).elect). OnlyOnly ifif anan amountamount ofof thethe overpaymentoverpayment remainsremains afterafter thethe 
variousvarious offsetsoffsets willwill thethe ServiceService honorhonor aa creditcredit elect.elect. UnderUnder thethe 
newnew systemsystem forfor administeringadministering thethe TRap,TRap, thethe ServiceService willwill provideprovide 
refundrefund datadata toto FMS.FMS. FMSFMS willwill matchmatch thethe debtordebtor informationinformation 
receivedreceived fromfrom thethe creditorcreditor agenciesagencies toto thethe Service-providedService-provided datadata 
andand offsetoffset anyany supportsupport oror past-duepast-due debtdebt beforebefore issuingissuing thethe refundrefund 
toto thethe taxpayer.taxpayer. However,However, thethe datadata willwill reflectreflect refundsrefunds payablepayable 
afterafter anyany past-duepast-due taxestaxes areare offsetoffset andand afterafter anyany amountamount isis 
appliedapplied pursuantpursuant toto thethe creditcredit elect.elect. 

I.I. CreditCredit Elect.Elect. 

SectionSection 301.6402-3(a)301.6402-3(a) (5)(5) ofof thethe RegulationsRegulations onon ProcedureProcedure andand 
AdministrationAdministration provides,provides, inin part,part, thatthat ifif aa taxpayertaxpayer indicatesindicates onon 
itsits returnreturn (or(or amendedamended return)return) thatthat allall oror partpart ofof thethe 
overpaymentoverpayment shownshown byby itsits returnreturn (or(or amendedamended return)return) isis toto bebe 
appliedapplied toto itsits estimatedestimated incomeincome taxtax forfor itsits succeedingsucceeding taxabletaxable 
year,year, suchsuch indicationindication shallshall constituteconstitute anan electionelection toto soso applyapply 
suchsuch overpayment,overpayment, andand nono interestinterest shallshall bebe allowedallowed onon suchsuch 
portionportion ofof thethe overpaymentoverpayment creditedcredited andand suchsuch amountamount shallshall bebe 
appliedapplied asas aa paymentpayment onon accountaccount ofof thethe estimatedestimated incomeincome taxtax forfor 
suchsuch yearyear oror thethe installmentsinstallments thereof.thereof. 

SectionSection 301.6402-3(a)301.6402-3(a) (6)(6) statesstates that,that, notwithstandingnotwithstanding 
§§ 301.6402-3(a)301.6402-3(a) (5),(5), thethe InternalInternal RevenueRevenue Se~~ce,Se~~ce, withinwithin thethe 
applicableapplicable periodperiod ofof limitations,limitations, maymay credLtcredLt anyany overpaymentoverpayment ofof 
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individual,individual, fiduciary,fiduciary, oror corporationcorporation incomeincome tax,tax, includingincluding 
interestinterest thereon,thereon, against-­against-­

1.1. First,First, anyany outstandingoutstanding taxtax liability;liability; 

2.2. Second,Second, amountsamounts ofof past-duepast-due supportsupport assignedassigned toto aa state;state; 

3.3. Third,Third, past-duepast-due andand legallylegally enforceableenforceable debtdebt owedowed to
to
 
FederalFederal agencies;agencies; and
and
 

4.4. Fourth,Fourth, qualifyingqualifying amountsamounts ofof past-duepast-due supportsupport not
not
 
assignedassigned toto aa state.
state.
 

SectionSection 301.6402-3(a)301.6402-3(a) (6)(6) reflectsreflects thethe orderorder inin whichwhich
 
overpaymentsoverpayments areare appliedapplied pursuantpursuant toto §§ 6402.6402. Therefore,Therefore, §§
 
301.6402-3(a)301.6402-3(a) (6)(6) reflectsreflects thethe intentintent ofof CongressCongress thatthat anan
 
overpaymentoverpayment bebe treatedtreated inin thethe mannermanner electedelected byby thethe taxpayertaxpayer onlyonly
 
afterafter pastpast duedue taxestaxes andand non-taxnon-tax debtsdebts areare satisfied.satisfied.
 

SectionSection 65136513 (d)(d) providesprovides thatthat ifif anyany overpaymentoverpayment ofof incomeincome 
taxtax is,is, inin accordanceaccordance withwith §§ 6402(b),6402(b), claimedclaimed asas aa creditcredit againstagainst 
.estimated.estimated taxtax forfor thethe succeedingsucceeding taxabletaxable year,year, suchsuch amountamount shallshall 
·be·be consideredconsidered aa paymentpayment ofof incomeincome taxtax forfor suchsuch succeedingsucceeding taxabletaxable 
yearyear (whether(whether oror notnot itit isis claimedclaimed asas aa creditcredit onon thethe estimatedestimated 
taxtax returnreturn forfor suchsuch succeedingsucceeding taxabletaxable year),year), andand nono claimclaim forfor 
creditcredit oror refundrefund ofof suchsuch overpaymentoverpayment shallshall bebe allowedallowed forfor thethe 
taxabletaxable yearyear inin whichwhich thethe overpaymentoverpayment arises.arises. 

SectionSection 301.6402-3(a)301.6402-3(a) (6)(6) requiresrequires thethe ServiceService toto applyapply anan 
overpaymentoverpayment toto thethe succeedingsucceeding year'syear's estimatedestimated taxtax onlyonly afterafter thethe 
overpaymentoverpayment isis firstfirst appliedapplied toto delinquentdelinquent taxestaxes oror amountsamounts 
subjectsubject toto offsetoffset underunder thethe TROP.TROP. TheThe ServiceService isis boundbound byby anan 
electionelection onceonce thethe overpaymentoverpayment isis appliedapplied asas aa creditcredit toto thethe 
subsequentsubsequent yearyear estimatedestimated tax.tax. See',See', forfor example,example, Rev.Rev. Rul.Rul. 77­77­
339,339, 1977-21977-2 C.B.C.B. 475,475, whichwhich providesprovides (citing(citing §§ 6513(d))6513(d)) thatthat onceonce 
anan overpaymentoverpayment hashas beenbeen creditedcredited toto thethe subsequentsubsequent year'syear's 
estimatedestimated taxtax liability,liability, thenthen thethe amountamount losesloses itsits charactercharacter asas 
anan overpaymentoverpayment andand thethe ServiceService cannotcannot thereafterthereafter offsetoffset itit 
againstagainst anyany subsequentlysubsequently determineddetermined taxtax liability.liability. 

OnceOnce allall oror partpart ofof thethe overpaymentoverpayment isis appliedapplied asas aa paymentpayment 
ofof thethe succeedingsucceeding year'syear's estimatedestimated taxtax accordingaccording toto thethe 
taxpayer'staxpayer's election,election, thethe ServiceService isis precludedprecluded fromfrom applyingapplying thethe 
overpaymentoverpayment eithereither toto underpaymentsunderpayments ofof taxtax oror toto thethe TROPTROP items.items. 
TheThe variousvarious creditorcreditor agenciesagencies willwill notnot havehave accessaccess toto thethe fullfull 
amount....amount.... fOI-offset--that-fOI-offset--that- should-should- be-be- ava-ilableava-ilable unde·runde·r section-section- 64026402 ofof 
thethe InternalInternal RevenueRevenue Code.Code. WeWe understandunderstand thatthat thisthis situationsituation 
couldcould bebe avoidedavoided ifif thethe ServiceService identifiedidentified returnsreturns showingshowing aa 
creditcredit electelect andand gavegave FMSFMS anan opportunityopportunity toto matchmatch thethe debtordebtor filefile 
withwith thosethose returnsreturns beforebefore thethe overpaymentoverpayment waswas creditedcredited toto thethe 
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subsequentsubsequent year'syear's estimatedestimated taxtax liability.liability. Alternatively,Alternatively, thethe 
ServiceService andand FMSFMS couldcould establishestablish aa datadata linklink soso thatthat thethe debtordebtor 
filefile wouldwould bebe includedincluded inin thethe settlementsettlement routineroutine ofof anan accountaccount soso 
thatthat thethe debtdebt wouldwould bebe offsetoffset beforebefore thethe amountamount availableavailable forfor thethe 
creditcredit electelect waswas determined.determined. 

II.II. BankruptcyBankruptcy FreezesFreezes Conditions.Conditions. 

TheThe MemorandumMemorandum ofof UnderstandingUnderstanding (MOU)(MOU) hashas established
established
 
proceduresprocedures forfor situationssituations involvinginvolving automaticautomatic staysstays underunder 11
11
 
U.S.C.U.S.C. §§ 362.362. TheThe MOUMOU statesstates atat C.2.C.2. (d)(d) (ii)(ii) thatthat thethe agencyagency willwill 
refundrefund anyany offsetoffset mademade inin violationviolation ofof thethe automaticautomatic stay.stay. TheThe 
MOUMOU statesstates atat C.2.C.2. (e)(e) (v)(v) thatthat thethe agencyagency maymay notnot referrefer debtsdebts ifif 
thethe agencyagency hashas noticenotice ofof thethe filingfiling ofof aa bankruptcybankruptcy petitionpetition andand 
thethe automaticautomatic staystay pursuantpursuant toto 1111 U.S.C.U.S.C. §§ 362362 hashas notnot beenbeen 
lifted.lifted. TheThe MOUMOU atat D.1.D.1. (d)(d) (i)(i) statesstates thatthat thethe ServiceService willwill 
refundrefund anan offsetoffset toto thethe debtordebtor ifif thethe ServiceService hashas knowledgeknowledge thatthat 
anan automaticautomatic staystay underunder 1111 U.S.C.U.S.C. §§ 362362 waswas inin effecteffect atat thethe timetime 
ofof offset.offset. 

TheThe InternalInternal RevenueRevenue ManualManual (IRM)(IRM) providesprovides atat 57(13)3.5(3),57(13)3.5(3), 
inin part,part, thatthat ifif thethe taxpayertaxpayer owesowes nono outstandingoutstanding taxtax liabilityliability 
oror ifif thethe overpaymentoverpayment exceedsexceeds thethe taxestaxes owed,owed, andand anan automaticautomatic 
staystay hashas notnot beenbeen lifted,lifted, anyany creditcredit balancebalance subjectsubject toto offsetoffset toto 
pastpast duedue childchild supportsupport oror non-taxnon-tax federalfederal debtsdebts shouldshould bebe 
refundedrefunded toto thethe taxpayertaxpayer oror turnedturned overover toto thethe bankruptcybankruptcy trusteetrustee 
inin accordanceaccordance withwith locallocal proceduresprocedures notwithstandingnotwithstanding thethe non-taxnon-tax 
debts.debts. 

IRMIRM 57(13)3.5(4)57(13)3.5(4) providesprovides thatthat whenwhen researchresearch onon aa debtordebtor 
refundrefund inquiryinquiry disclosesdiscloses thatthat offsetoffset toto aa childchild supportsupport oror non­non­
taxtax federalfederal debtdebt obligationobligation hashas beenbeen mademade inin violationviolation ofof thethe 
automaticautomatic stay,stay, aa reversalreversal ofof thethe offsetoffset shouldshould bebe made.made. TheThe 
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reversalreversal mustmust bebe verifiedverified withwith thethe NationalNational OfficeOffice toto ensureensure that
that� 
thethe agencyagency isis notnot inin thethe processprocess ofof issuingissuing aa refund.refund. the

IfIf the� 
agencyagency hashas notnot issuedissued aa refund,refund, aa reversalreversal willwill bebe made.made. the

IfIf the� 
agencyagency issuedissued oror isis aboutabout toto issueissue thethe refund,refund, will

thethe taxpayertaxpayer will� 
bebe notified.

notified. 

TheThe MOUMOU referring
currentlycurrently prohibitsprohibits creditorcreditor agenciesagencies fromfrom referring� 
debtsdebts toto thethe ServiceService asas an

partpart ofof thethe refundrefund offsetoffset programprogram ifif an� 
automaticautomatic staystay isis inin effect.effect. IfIf anan agencyagency improperlyimproperly refersrefers a
a� 
debt,debt, andand thethe ServiceService makesmakes anan offset,offset, charged

thenthen thethe agencyagency isis charged� 
withwith thethe responsibilityresponsibility toto makemake thethe refundrefund toto thethe taxpayer.taxpayer. If
If� 
anan agencyagency isis notnot awareaware debt

ofof thethe automaticautomatic staystay andand refersrefers thethe debt� 
toto thethe ServiceService thenthen thethe Service,Service, the

ifif itit hashas knowledgeknowledge ofof the� 
automaticautomatic stay,stay, ·will·will notnot request.

honorhonor thethe offsetoffset request. 

TheThe ServiceService cancan submitsubmit refundrefund datadata toto FMSFMS thatthat .shows.shows a
a� 
bankruptcybankruptcy freezefreeze codecode onlyonly ifif thethe ServiceService isis awareaware the

ofof the� 
bankruptcy.bankruptcy. IfIf thethe ServiceService isis awareaware thatthat anan in

automaticautomatic staystay isis in� 
effect,effect, processed

thenthen thethe affectedaffected taxpayer'staxpayer's refundrefund shouldshould bebe processed� 
accordingaccording toto currentcurrent IRMIRM procedures.procedures. SeeSee IRMIRM 57(13)3.5(3).57(13)3.5(3). This

This� 
isis alsoalso consistentconsistent withwith thethe currentcurrent MOU,MOU, whichwhich the

statesstates thatthat the� 
ServiceService willwill notnot honorhonor anan offsetoffset requestrequest ifif itit hashas knowledgeknowledge that

that� 
anan effect.

automaticautomatic staystay isis inin effect. 
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IfIf youyou havehave anyany questionsquestions regardingregarding thisthis memorandum,memorandum, oror ifif 
youyou wouldwould likelike toto meetmeet toto discussdiscuss it,it, pleaseplease contactcontact JohnJohn 
McGreevyMcGreevy atat 622-7506.622-7506. 

JODYJODY J.J. BREWSTERBREWSTER 

By:By: __ 
JOHNJOHN M.M. COULTER,COULTER, JrJr 
SeniorSenior TechnicianTechnician ReviewerReviewer 
BranchBranch 11 


