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SUBJECT:	SUBJECT:	SUBJECT:	 ReductionReductionReduction ofofof FailureFailureFailure tototo PayPayPay PenaltyPenaltyPenalty DuringDuringDuring InstallmentInstallmentInstallment AgreementAgreementAgreement 

ThisThisThis isisis ininin responseresponseresponse tototo youryouryour requestrequestrequest forforfor ananan advisoryadvisoryadvisory opinion,opinion,opinion, dateddateddated DecemberDecemberDecember 15,15,15, 
1998.1998.1998. YourYourYour questionquestionquestion fallsfallsfalls underunderunder sectionsectionsection 330333033303 ofofof thethethe IRSIRSIRS RestructuringRestructuringRestructuring andandand ReformReformReform ActActAct ofofof 
199819981998 (RRA(RRA(RRA 98),98),98), regardingregardingregarding thethethe reductionreductionreduction ofofof thethethe failurefailurefailure tototo paypaypay penaltypenaltypenalty underunderunder §§§ 665166516651 ofofof thethethe 
InternalInternalInternal RevenueRevenueRevenue CodeCodeCode duringduringduring thethethe periodperiodperiod ofofof ananan installmentinstallmentinstallment agreement.agreement.agreement. 

WhetherWhetherWhether thethethe reductionreductionreduction ofofof thethethe failurefailurefailure tototo paypaypay penaltypenaltypenalty forforfor individualsindividualsindividuals duringduringduring thethethe p~riCJdp~riCJdp~riCJd 

ofofof ananan installmentinstallmentinstallment agreementagreementagreement underunderunder §§§ 665166516651 (h)(h)(h) ofofof thethethe CodeCodeCode appliesappliesapplies tototo ananan individual'sindividual'sindividual's liabilityliabilityliability 
underunderunder subtitlesubtitlesubtitle CCC (BMF(BMF(BMF returnsreturnsreturns ononon FormFormForm 941,941,941, Employer'sEmployer'sEmployer's QuarterlyQuarterlyQuarterly FederalFederalFederal TaxTaxTax Return,Return,Return, andandand 
FormFormForm 940,940,940, Employer'sEmployer'sEmployer's AnnualAnnualAnnual FederalFederalFederal UnemploymentUnemploymentUnemployment TaxTaxTax Return).Return).Return). 

ConclusionConclusionConclusion 

TheTheThe reductionreductionreduction ofofof thethethe failurefailurefailure tototo paypaypay penaltypenaltypenalty forforfor individualsindividualsindividuals duringduringduring thethethe periodperiodperiod ofofof ananan 
installmentinstallmentinstallment agreementagreementagreement underunderunder §§§ 665166516651 (h)(h)(h) ofofof thethethe Code,Code,Code, appliesappliesapplies tototo allallall ofofof ananan Individual'sIndividual'sIndividual's taxtaxtax 
liabilities.liabilities.liabilities. TheTheThe reductionreductionreduction isisis notnotnot limitedlimitedlimited tototo ananan individual'sindividual'sindividual's liabilityliabilityliability underunderunder subtitlesubtitlesubtitle A,A,A, relatingrelatingrelating tototo 
incomeincomeincome tax,tax,tax, butbutbut appliesappliesapplies tototo allallall ofofof ananan individual'sindividual'sindividual's taxtaxtax liabilitiesliabilitiesliabilities thatthatthat arisearisearise underunderunder thethethe differentdifferentdifferent 
subtitles,subtitles,subtitles, includingincludingincluding subtitlesubtitlesubtitle CCC relatingrelatingrelating tototo employmentemploymentemployment tax,tax,tax, andandand trusttrusttrust fundfundfund taxtaxtax liabilitiesliabilitiesliabilities underunderunder 
§§§ 6672.6672.6672. 

AnalysisAnalysisAnalysis 

SectionSectionSection 665166516651 (a)(2)(a)(2)(a)(2) ofofof thethethe CodeCodeCode imposesimposesimposes aaa penaltypenaltypenalty forforfor failurefailurefailure tototo paypaypay thethethe amountamountamount 
shownshownshown asasas taxtaxtax ononon thethethe returnreturnreturn ononon ororor beforebeforebefore thethethe dueduedue datedatedate prescribedprescribedprescribed forforfor paymentpaymentpayment ofofof suchsuchsuch tax,tax,tax, 
unlessunlessunless ititit isisis shownshownshown thatthatthat suchsuchsuch failurefailurefailure isisis dueduedue tototo reasonablereasonablereasonable causecausecause andandand notnotnot dueduedue tototo willfulwillfulwillful neglect.neglect.neglect. 
TheTheThe amountamountamount ofofof thethethe penaltypenaltypenalty isisis 0.50.50.5 percentpercentpercent ofofof thethethe amountamountamount ofofof suchsuchsuch taxtaxtax ififif thethethe failurefailurefailure isisis forforfor notnotnot 
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moremoremore thanthanthan 111 month,month,month, withwithwith ananan additionaladditionaladditional 0.50.50.5 percentpercentpercent forforfor eacheacheach additionaladditionaladditional monthmonthmonth ororor fraction
fraction
fraction
 
thereofthereofthereof duringduringduring whichwhichwhich suchsuchsuch failurefailurefailure continues,continues,continues, notnotnot exceedingexceedingexceeding 252525 percentpercentpercent ininin thethethe aggregate.
aggregate.
aggregate.
 

SectionSectionSection 665166516651 (a)(3)(a)(3)(a)(3) ofofof thethethe CodeCodeCode imposesimposesimposes forforfor aaa penaltypenaltypenalty forforfor failurefailurefailure tototo paypaypay anyanyany amountamountamount 
ininin respectrespectrespect ofofof anyanyany taxtaxtax requiredrequiredrequired bybyby bebebe shownshownshown ononon aaa return,return,return, whichwhichwhich isisis notnotnot sososo shown,shown,shown, withinwithinwithin 212121 
calendarcalendarcalendar daysdaysdays fromfromfrom thethethe datedatedate ofofof noticenoticenotice andandand demanddemanddemand therefortherefortherefor (10(10(10 businessbusinessbusiness daysdaysdays ififif thethethe 
amountamountamount forforfor whichwhichwhich suchsuchsuch noticenoticenotice andandand demanddemanddemand isisis mademademade equalsequalsequals ororor exceedsexceedsexceeds $100,000),$100,000),$100,000), unlessunlessunless ititit 
isisis shownshownshown thatthatthat suchsuchsuch failurefailurefailure isisis dueduedue tototo reasonablereasonablereasonable causecausecause andandand notnotnot dueduedue tototo willfulwillfulwillful neglect.neglect.neglect. TheTheThe 
amountamountamount ofofof thethethe penaltypenaltypenalty isisis 0.50.50.5 percentpercentpercent ofofof thethethe amountamountamount ofofof suchsuchsuch taxtaxtax ififif thethethe failurefailurefailure isisis forforfor notnotnot moremoremore 
thanthanthan 111 month,month,month, withwithwith ananan additionaladditionaladditional 0.50.50.5 percentpercentpercent forforfor eacheacheach additionaladditionaladditional monthmonthmonth ororor fractionfractionfraction thereofthereofthereof 
duringduringduring whichwhichwhich suchsuchsuch failurefailurefailure continues,continues,continues, notnotnot exceedingexceedingexceeding 252525 percentpercentpercent ininin thethethe aggregate.aggregate.aggregate. 

SectionSectionSection 330333033303 ofofof RRARRARRA 989898 addedaddedadded §§§ 665166516651 (h)(h)(h) tototo thethethe CodeCodeCode tototo provideprovideprovide thatthatthat thethethe penaltypenaltypenalty 
forforfor failurefailurefailure tototo paypaypay taxestaxestaxes underunderunder §§§ 665166516651 (a)(2)(a)(2)(a)(2) andandand (a)(3)(a)(3)(a)(3) isisis reducedreducedreduced withwithwith respectrespectrespect tototo thethethe taxtaxtax 
liabilityliabilityliability ofofof ananan individualindividualindividual forforfor anyanyany monthmonthmonth ininin whichwhichwhich ananan installmentinstallmentinstallment paymentpaymentpayment agreementagreementagreement underunderunder 
§§§ 615961596159 isisis ininin effect,effect,effect, providedprovidedprovided thethethe individualindividualindividual filedfiledfiled thethethe taxtaxtax returnreturnreturn thatthatthat generatedgeneratedgenerated thethethe liabilityliabilityliability in.ain.ain.a 
timelytimelytimely mannermannermanner (including(including(including extensions),extensions),extensions), andandand thethethe individualindividualindividual hashashas notnotnot receivedreceivedreceived aaa noticenoticenotice asasas 
providedprovidedprovided bybyby §§§ 633163316331 (d).(d).(d). TheTheThe reduc:tionreduc:tionreduc:tion ininin thethethe amountamountamount ofofof thethethe penaltypenaltypenalty duringduringduring thethethe installmentinstallmentinstallment 
agreementagreementagreement periodperiodperiod isisis fromfromfrom 0.50.50.5 percentpercentpercent tototo 000 252525 percentpercentpercent perperper month.month.month. 

SinceSinceSince theretherethere areareare nonono regulationsregulationsregulations forforfor §§§ 665166516651 (h)(h)(h) ofofof thethethe CodeCodeCode andandand becausebecausebecause §§§ 665166516651 (h)(h)(h) 
doesdoesdoes notnotnot directlydirectlydirectly statestatestate thatthatthat thethethe reductionreductionreduction ofofof thethethe failurefailurefailure tototo paypaypay penaltypenaltypenalty appliesappliesapplies tototo ananan ''' 
individual'sindividual'sindividual's businessbusinessbusiness liability,liability,liability, ititit isisis necessarynecessarynecessary tototo looklooklook atatat thethethe congressionalcongressionalcongressional intentintentintent behindbehindbehind thethethe 
enactmentenactmentenactment ofofof §§§ 665166516651 (h).(h).(h). TheTheThe directdirectdirect legislativelegislativelegislative historyhistoryhistory forforfor §§§ 665166516651 (h)(h)(h) doesdoesdoes notnotnot revealrevealreveal anyanyany 
insightinsightinsight intointointo whetherwhetherwhether ananan individual'sindividual'sindividual's businessbusinessbusiness liabilityliabilityliability isisis includedincludedincluded underunderunder §§§ 665166516651 (h).(h).(h). However,However,However, 
sectionsectionsection 3467(b)3467(b)3467(b) ofofof RRARRARRA 989898 addedaddedadded §§§ 6159(c)6159(c)6159(c) tototo thethethe CodeCodeCode tototo provideprovideprovide thatthatthat ininin thethethe casecasecase ofofof ananan 
individual'sindividual'sindividual's liabilityliabilityliability forforfor taxtaxtax underunderunder subtitlesubtitlesubtitle A,A,A, thethethe ServiceServiceService must,must,must, atatat thethethe optionoptionoption ofofof thethethe taxpayer,taxpayer,taxpayer, 
enterenterenter intointointo ananan agreementagreementagreement tototo acceptacceptaccept thethethe paymentpaymentpayment ofofof suchsuchsuch taxtaxtax ininin installments,installments,installments, whenwhenwhen certaincertaincertain 
requirementsrequirementsrequirements areareare met.met.met. 

WeWeWe concludeconcludeconclude thatthatthat basedbasedbased ononon thethethe plainplainplain languagelanguagelanguage ofofof thethethe statute,statute,statute, §§§ 665166516651 (h)(h)(h) appliesappliesapplies tototo 
anyanyany tax,tax,tax, includingincludingincluding taxestaxestaxes underunderunder subtitlesubtitlesubtitle C.C.C. ThisThisThis argumentargumentargument isisis supportedsupportedsupported bybyby thethethe factfactfact thatthatthat 
§§§ 6159(c)6159(c)6159(c) specificallyspecificallyspecifically statesstatesstates thatthatthat ititit isisis limitedlimitedlimited tototo ananan individual'sindividual'sindividual's liabilityliabilityliability underunderunder subtitlesubtitlesubtitle A.A.A. IfIfIf 
CongressCongressCongress wantedwantedwanted §§§ 665166516651 (h)(h)(h) tototo bebebe limitedlimitedlimited ininin thethethe samesamesame mannermannermanner asasas §§§ 616161 S9(c),S9(c),S9(c), ititit wouldwouldwould havehavehave 
providedprovidedprovided thethethe samesamesame languagelanguagelanguage ininin §§§ 665166516651 (h).(h).(h). 

ItItIt couldcouldcould bebebe arguedarguedargued thatthatthat sincesincesince bothbothboth §§§ 665166516651 (h)(h)(h) andandand §§§ 6159(c)6159(c)6159(c) ofofof thethethe CodeCodeCode werewerewere addedaddedadded 
bybyby RRARRARRA 989898 tototo encourageencourageencourage thethethe useuseuse ofofof installmentinstallmentinstallment agreementsagreementsagreements forforfor individuals,individuals,individuals, bybyby easingeasingeasing thethethe 
burdenburdenburden ononon taxpayerstaxpayerstaxpayers whowhowho cannotcannotcannot affordaffordafford tototo paypaypay theirtheirtheir entireentireentire taxtaxtax billbillbill atatat oneoneone time,time,time, theytheythey shouldshouldshould 
bothbothboth bebebe limitedlimitedlimited tototo taxestaxestaxes underunderunder subtitlesubtitlesubtitle A.A.A. TheTheThe omissionomissionomission ofofof languagelanguagelanguage referringreferringreferring tototo subtItlesubtItlesubtItle AAA 
ininin §§§ 665166516651 (h)(h)(h) waswaswas merelymerelymerely ananan oversightoversightoversight bybyby Congress.Congress.Congress. 



  
  

  
  

((( 

3�33 
SPR-122321·98�SPR-122321·98SPR-122321·98 

InInIn addition,addition,addition, employmentemploymentemployment taxestaxestaxes includeincludeinclude trusttrusttrust fundfundfund taxes.taxes.taxes. ThusThusThus ititit isisis unlikelyunlikelyunlikely thatthatthat 
CongressCongressCongress intendedintendedintended forforfor employmentemploymentemployment taxes,taxes,taxes, whichwhichwhich areareare collectedcollectedcollected fromfromfrom employeeemployeeemployee wageswageswages andandand 
paidpaidpaid ononon behalfbehalfbehalf ofofof employees,employees,employees, tototo bebebe includedincludedincluded underunderunder §§§ 6651{h).6651{h).6651{h). 

However,However,However, wewewe believebelievebelieve thethethe argumentargumentargument thatthatthat §§§ 665166516651 (h)(h)(h) ofofof thethethe CodeCodeCode doesdoesdoes applyapplyapply tototo allallall ofofof 
ananan individual'sindividual'sindividual's taxtaxtax liabilities,liabilities,liabilities, includingincludingincluding ananan individual'sindividual'sindividual's businessbusinessbusiness liabilitiesliabilitiesliabilities andandand trusttrusttrust fundfundfund 
liabilitiesliabilitiesliabilities underunderunder subtitlesubtitlesubtitle C,C,C, reachesreachesreaches thethethe betterbetterbetter conclusion.conclusion.conclusion. TheTheThe decisiondecisiondecision ofofof CongressCongressCongress notnotnot tototo 
provideprovideprovide aaa limitationlimitationlimitation tototo ananan individual'sindividual'sindividual's liabilityliabilityliability underunderunder §§§ 665166516651 (h)(h)(h) isisis evidentevidentevident bybyby thethethe factfactfact thatthatthat 
CongressCongressCongress specificallyspecificallyspecifically limitedlimitedlimited §6159(c)§6159(c)§6159(c) tototo onlyonlyonly ananan individual'sindividual'sindividual's liabilityliabilityliability underunderunder subtitlesubtitlesubtitle A,A,A, 
relatingrelatingrelating tototo incomeincomeincome tax.tax.tax. Thus,Thus,Thus, takentakentaken ininin contextcontextcontext ofofof otherotherother provisionsprovisionsprovisions enactedenactedenacted bybyby RRARRARRA 98,98,98, suchsuchsuch 
asasas §§§ 6159{c),6159{c),6159{c), §§§ 665166516651 (h)(h)(h) isisis notnotnot limitedlimitedlimited tototo ananan individual'sindividual'sindividual's liabilityliabilityliability underunderunder subtitlesubtitlesubtitle A.A.A. 

IfIfIf youyouyou havehavehave anyanyany questionsquestionsquestions ororor concernsconcernsconcerns regardingregardingregarding thisthisthis response,response,response, pleasepleaseplease contactcontactcontact BradBradBrad 
TaylorTaylorTaylor atatat (202}622-4940.(202}622-4940.(202}622-4940. 
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