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MEMORANDUMMEMORANDUM FORFOR ROBERTROBERT A.A. WIHLWIHL 
DIRECTOR,DIRECTOR, OFFICEOFFICE OFOF COLLECTION,COLLECTION, SERVICESERVICE CENTERCENTER 
&& APPRAISALAPPRAISAL SERVICESSERVICES C:AP:CSC&ASC:AP:CSC&AS 

FROM:	FROM:	 LewisLewis J.J. FernandezFernandez 
DeputyDeputy AssistantAssistant ChiefChief CounselCounsel (Income(Income TaxTax && Accounting)Accounting) 
CC:DOM:IT&ACC:DOM:IT&A 

SUBJECT:	SUBJECT:	 RequestRequest forfor ClarificationClarification ofof PreviousPrevious GuidanceGuidance WTA-N­WTA-N­
108252-97,108252-97, MemoMemo dateddated JulyJuly 7,7, 19971997 

ThisThis isis inin responseresponse toto youryour inquiryinquiry regardingregarding whetherwhether §§ 66216621 (d)(d) ofof thethe CodeCode 
(enacted(enacted byby §§ 33013301 ofof thethe InternalInternal RevenueRevenue ServiceService RestructuringRestructuring andand ReformReform ActAct 
ofof 1998,1998, Pub.Pub. L.L. No.No. 105-206,105-206, 112112 Stat.Stat. 741),741), changeschanges thethe conclusionconclusion reachedreached inin 
ourour memorandummemorandum dateddated JulyJuly 7,7, 1997.1997. 

ISSUEISSUE 

WhetherWhether §§ 66216621 (d)(d) ofof thethe CodeCode authorizesauthorizes thethe ServiceService toto creditcredit anan overpaymentoverpayment 
againstagainst aa liabilityliability thatthat hashas beenbeen satisfiedsatisfied byby aa payment.payment. 

CONCLUSIONCONCLUSION 

AnAn overpaymentoverpayment maymay notnot bebe creditedcredited againstagainst aa liabilityliability thatthat hashas beenbeen satisfiedsatisfied byby aa 
payment.payment. ThisThis conclusionconclusion isis notnot changedchanged byby §§ 6621(d).6621(d). 

FACTSFACTS 

~~ underpaymentunderpayment isis satisfiedsatisfied byby thethe _o~nJ~_o~nJ~ .... __ 
~erpayment~erpayment forfor _accrues_accrues interestinterest fromfrom __ to_to_ 
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$_over~cruedinterestinterest isis thenthen appliedapplied toto thetheTheThe $_over~crued__ __ 
underunder aymentayment asas ofof UnderpaymentUnderpayment interestinterest onon thethe excessexcess 

ofof verver thethe overpaymentoverpayment andand accruedaccrued interestinterest isis calculatedcalculated from_from_ 
toto thethe datedate paid.paid. 

DISCUSSIONDISCUSSION 

InIn ourour JulyJuly 7,7, 1997,1997, memorandum,memorandum, wewe notenote thatthat §§ 6402(a)6402(a) permitspermits thethe ServiceService toto 
creditcredit anan overpaymentoverpayment againstagainst anan outstandingoutstanding liabilityliability forfor tax.tax. IfIf thethe liabilityliability isis 
satisfiedsatisfied byby thethe applicationapplication ofof aa creditcredit pursuantpursuant toto §§ 6402(a),6402(a), thenthen §§ 66016601 (f)(f) 
providesprovides thatthat thethe interestinterest otherwiseotherwise determineddetermined underunder thethe rulesrules setset forthforth inin §§ 66016601 
willwill notnot bebe chargedcharged duringduring anyany periodperiod forfor whichwhich overpaymentoverpayment interestinterest wouldwould bebe 
payablepayable ifif thethe creditcredit hadhad notnot beenbeen mademade (Le.,(Le., duringduring thethe periodperiod ofof mutualmutual 
indebtedness).indebtedness). ThisThis resultresult cannotcannot bebe achievedachieved merelymerely byby treatingtreating aa previouslypreviously paidpaid 
taxtax liabilityliability (Le.,(Le., oneone thatthat isis nono longerlonger outstanding)outstanding) asas unpaidunpaid forfor interestinterest calculationcalculation 
purposes.purposes. ThatThat is,is, creditscredits cannotcannot bebe allowedallowed asas ifif thethe overpaymentoverpayment hadhad notnot 
previouslypreviously beenbeen refundedrefunded and/orand/or thethe taxtax liabilityliability hadhad notnot previouslypreviously beenbeen paid.paid. TheThe 
argumentargument thatthat §§ 6402(a)6402(a) providesprovides thethe ServiceService withwith thethe authorityauthority toto allowallow suchsuch 
treatment,treatment, forfor thethe 'purpose'purpose ofof invokinginvoking §§ 66016601 (f),(f), waswas rejectedrejected inin NorthernNorthern StatesStates 
PowerPower CoCo.... v.v. UnitedUnited States,States, 7373 F.3dF.3d 764764 (8th(8th Cir.Cir. 1996),1996), cert.cert. denied,denied, 117117 S.Ct.S.Ct. 
168168 (1996).(1996). However,However, thethe memorandummemorandum alsoalso statesstates thatthat thethe factsfacts andand 
circumstancescircumstances ofof eacheach casecase mustmust bebe reviewedreviewed toto determinedetermine ifif aa remittanceremittance 
constitutesconstitutes aa paymentpayment ofof tax.tax. SeeSee Rev.Rev. Proc.Proc. 84-58,84-58, 1984-21984-2 C.B.C.B. 501,501, whichwhich 
providesprovides guidanceguidance inin makingmaking thisthis determination.determination. IfIf thethe remittanceremittance isis 
aa paymentpayment ofof tax,tax, thenthen therethere isis nono outstandingoutstanding liabilityliability againstagainst whichwhich toto applyapply anan 
overpayment.overpayment. However,However, ifif thethe remittanceremittance isis aa deposit,deposit, thenthen thethe depositdeposit couldcould bebe 
returnedreturned toto thethe taxpayertaxpayer andand thethe overpaymentoverpayment couldcould bebe usedused toto satisfysatisfy thethe 
underpayment.underpayment. 

SectionSection 66216621 (d)(d) providesprovides that,that, toto thethe extentextent thatthat forfor anyany periodperiod interestinterest isis payablepayable 
underunder subchaptersubchapter AA (§§(§§ 66016601 andand 6602)6602) andand allowableallowable underunder subchaptersubchapter BB (§(§ 
6611)6611) onon equivalentequivalent underpaymentsunderpayments andand overpaymentsoverpayments byby thethe samesame taxpayertaxpayer ofof taxtax 
imposedimposed byby thethe Code,Code, thethe netnet raterate ofof interestinterest underunder §§ 66216621 onon suchsuch amountsamounts isis 
zerozero forfor suchsuch period.period. 

TheThe legislativelegislative historyhistory ofof §§ 66216621 (d)(d) states,states, inin part:part: 

...... ItIt isis anticipatedanticipated thatthat thethe SecretarySecretary willwill taketake intointo accountaccount interestinterest paidpaid 
--­onon 'previously'previously determfneddetermfned deficie-ncles-deficie-ncles- oror refunds-for-therefunds-for-the -purpose-of---'-purpose-of---' --­

determiningdetermining thethe raterate ofof interestinterest underunder thisthis provisionprovision withoutwithout regardregard toto 
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whetherwhether thethe underpaymentsunderpayments oror overpaymentsoverpayments areare currentlycurrently 
outstanding.outstanding. ItIt isis alsoalso anticipatedanticipated thatthat wherewhere interestinterest isis bothboth payablepayable 
fromfrom andand allowableallowable toto anan individualindividual taxpayertaxpayer forfor thethe samesame period,period, thethe 
SecretarySecretary willwill taketake allall reasonablereasonable effortsefforts toto offsetoffset thethe liabilities,liabilities, ratherrather 
thanthan processprocess themthem separatelyseparately usingusing thethe netnet interest'interest' raterate ofof zero.zero. 

33 .. 

H.H. R.R. Conf.Conf. Rep.Rep. No.No. 599,599, 105105thth Gong.,Gong., 2d2d Sess.Sess. 257257 (1998)(1998)...... 

SectionSection 66216621 (d)(d) providesprovides reliefrelief fromfrom thethe differencedifference inin interestinterest ratesrates regardlessregardless ofof 
whetherwhether thethe underpaymentsunderpayments oror overpaymentsoverpayments areare outstanding.outstanding. Therefore.Therefore. thethe 
taxpayertaxpayer inin thethe exampleexample aboveabove willwill bebe entitledentitled toto reliefrelief underunder §§ 66216621 (d)(d) ifif thethe 
remittanceremittance mademade onon isis aa paymentpayment ofof tax.tax. TheThe netnet interestinterest raterate ofof 
zerozero appliesapplies toto thethe equivalentequivalent amountamount ofof underpaymentunderpayment andand overpaymentoverpayment ($($__ 
__ forfor thethe erioderiod durindurin whichwhich interestinterest onon thethe underpaymentunderpayment andand overpaymentoverpayment 
overlappedoverlapped (( .. OurOur JulyJuly 7,7, 1997,1997, memorandummemorandum isis 
herebyhereby modifiedmodified toto taketake intointo accountaccount §§ 6621(d).6621(d). 

TheThe legislativelegislative historyhistory citedcited aboveabove doesdoes notnot provideprovide supportsupport forfor aa "global"global netting"netting" 
approachapproach toto interestinterest nettingnetting wherebywhereby paymentspayments wouldwould bebe reversedreversed oror otherwiseotherwise 
treatedtreated asas unpaidunpaid solelysolely forfor interestinterest computationcomputation purposes.purposes. TheThe legislativelegislative historyhistory 
indicatesindicates onlyonly thatthat CongressCongress intendedintended thatthat thethe ServiceService makemake allall reasonablereasonable effortsefforts 
toto offsetoffset thethe liabilitiesliabilities ratherrather thanthan relyingrelying solelysolely onon §§ 66216621 (d).(d). OffsetsOffsets cancan occuroccur 
pursuantpursuant toto §§ 6402(a)6402(a) onlyonly ifif thethe overpaymentoverpayment andand thethe underpaymentunderpayment areare bothboth 
outstanding.outstanding. Accordingly,Accordingly, ourour JulyJuly 7.7. 1997,1997, memorandummemorandum isis notnot affectedaffected byby thethe 
languagelanguage ofof thethe legislativelegislative historyhistory thatthat anticipatesanticipates thatthat thethe ServiceService willwill taketake allall 
reasonablereasonable effortsefforts toto offsetoffset thethe liabilities.liabilities. 

TheThe resultresult maymay bebe thethe samesame regardlessregardless ofof thethe methodologymethodology usedused toto avoidavoid thethe 
interestinterest raterate differentialdifferential (the(the offsetoffset approachapproach comparedcompared toto thethe netnet interestinterest raterate ofof 
zerozero inin §§ 66216621 (d»(d» withwith thethe exceptionexception ofof thethe interest-freeinterest-free periodsperiods thatthat areare notnot 
consideredconsidered inin thethe §§ 66216621 (d)(d) computation.computation. IJIJ //rr .'.' ,, -- ....".-1'.1".-1'.1 

IfIf youyou havehave anyany questionsquestions regardingregarding thisthis 
memorandummemorandum oror wouldwould likelike toto meetmeet toto discussdiscuss thethe issueissue inin moremore detail.detail. pleaseplease 
contactcontact JohnJohn McGreevyMcGreevy atat 622-7506622-7506.. 

.. ,, cc:cc: SpecialSpecial CounselCounsel (M&SP)(M&SP) 
DeputyDeputy AssociateAssociate ChiefChief CounselCounsel 

(Domestic(Domestic FieldField Service)Service) 
Director,Director, OfficeOffice ofof InterestInterest AdministrationAdministration 


