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SUBJECT:SUBJECT: AlternativeAlternative MinimumMinimum TaxTax Foreign'TaxForeign'Tax CreditCredit ComputationComputation 

ThisThis memorandummemorandum respondsresponds toto youryour requestrequest ofof NovemberNovember 9,9, 1998,1998, forfor aa replyreply 
toto JohnJohn Havard'sHavard's faxedfaxed inquiryinquiry dateddated OctoberOctober 30,30, 1998,1998, regardingregarding thethe calculationcalculation ofof 
thethe alternativealternative minimumminimum taxtax foreignforeign taxtax creditcredit forfor 1997.1997. Mr.Mr. HavardHavard requestedrequested 
guidanceguidance onon whetherwhether sectionsection 904(b)(2)(B)904(b)(2)(B) appliesapplies inin computingcomputing thethe allowableallowable 
alternativealternative minimumminimum taxtax (AMT)(AMT) foreignforeign taxtax credit.credit. HeHe statedstated thatthat thethe adjustmentadjustment 
mademade byby lineline 1717 ofof FormForm 11161116 (which(which carriescarries outout sectionsection 904(b)(2)(B)(ii)'s904(b)(2)(B)(ii)'s 
adjustmentadjustment ofof capitalcapital gainsgains inin thethe denominatordenominator ofof thethe 904(a)904(a) foreignforeign taxtax creditcredit 
limitationlimitation fraction)fraction) hashas nono analogueanalogue onon thethe uAMTuAMT version"version" ofof FormForm 11161116 utilizedutilized byby 
Fast-TaxFast-Tax andand anotheranother softwaresoftware vendor.vendor. Mr.Mr. HavardHavard expressedexpressed concernconcern thatthat sectionsection 
59(a)(159(a)(1 )(B)'s)(B)'s cross-referencecross-reference toto sectionsection 904904 mightmight notnot containcontain sufficientsufficient authority,authority, oror 
provideprovide sufficientsufficient mechanicalmechanical guidance.guidance. toto makemake thethe adjustment.adjustment. 

AsAs discusseddiscussed below,below, inin ourour viewview sectionsection 59(a)59(a) requiresrequires thethe sectionsection 904(b)904(b) 
adjustmentsadjustments toto bebe mademade inin computingcomputing thethe AMTAMT foreignforeign taxtax creditcredit limitation.limitation. WeWe 
believebelieve thatthat thethe instructionsinstructions toto FormsForms 62516251 andand 11161116 cancan andand shouldshould bebe interpretedinterpreted 
inin thisthis manner.manner. WeWe planplan toto recommendrecommend thatthat thethe instructionsinstructions toto thethe 19991999 versionversion ofof 
FormForm 62516251 bebe clarifiedclarified onon thisthis point.point. 

A.A. TheThe instructionsinstructions forfor FormForm 62516251 andand FormForm 11161116 cancan bebe readread togethertogether toto requirerequire 
thethe adjustmentadjustment 

TheThe 19971997 instructionsinstructions forfor FormForm 62516251 (the(the formform forfor calculatingcalculating thethe AMTAMT forfor 
individuals)individuals) statestate thatthat taxpayerstaxpayers shouldshould "enter"enter thethe AMTIAMTI fromfrom FormForm 6251,6251, lineline 21,21, onon 
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FormForm 1116,1116, lineline 17."17." 11 ThisThis languagelanguage doesdoes notnot explicitlyexplicitly requirerequire anyany adjustmentadjustment forfor 
capitalcapital gains.gains. However,However, lineline 1717 ofof thethe 19971997 FormForm 11161116 containscontains aa cautionarycautionary note,note, 
whichwhich states:states: "If"If youyou figuredfigured youryour taxtax usingusing thethe specialspecial ratesrates onon capitalcapital gains,gains, seesee 
pagepage 99 ofof thethe instructions."instructions." PagePage 99 ofof FormForm 1116's1116's 19971997 instructions,instructions, inin turn,turn, 
describesdescribes (and(and containscontains aa worksheetworksheet toto carrycarry out)out) thethe sectionsection 904(b}904(b} adjustmentadjustment toto 
thethe foreignforeign taxtax creditcredit limitationlimitation fraction'sfraction's denominator.denominator. Therefore,Therefore, wewe thinkthink thethe 
betterbetter readingreading isis thatthat thethe FormForm 62516251 instructions'instructions' referencereference toto FormForm 1116's1116's lineline 1717 
includesincludes aa referencereference toto lineline 17's17's cautionarycautionary notenote andand thusthus toto thethe instructionsinstructions 
regardingregarding thethe adjustmentadjustment forfor capitalcapital gains.gains. Similarly,Similarly, thethe worksheetworksheet forfor lineline 1717 (in(in 
thethe FormForm 11161116 instructions)instructions) requiresrequires taxpayerstaxpayers tptp enterenter amountsamounts fromfrom certaincertain lineslines 
ofof ScheduleSchedule O.O. ToTo thethe extentextent capitalcapital gainsgains usedused inin thethe AMTAMT calculationcalculation differdiffer fromfrom 
thosethose reportedreported onon ScheduleSchedule 0,0, thethe AMTAMT capitalcapital gainsgains shouldshould bebe usedused forfor purposespurposes 
ofof determiningdetermining thethe AMTAMT foreignforeign taxtax credit.credit. WeWe planplan toto recommendrecommend thatthat thethe 
instructionsinstructions toto thethe 19991999 versionversion ofof FormForm 62516251 bebe clarifiedclarified onon thesethese points.points. 

B.B. TheThe statutestatute requiresrequires thethe sectionsection 904(bl904(bl adjustmentsadjustments inin thethe AMTAMT contextcontext 

SectionSection 59's59's descriptiondescription ofof thethe AMTAMT foreignforeign taxtax creditcredit appearsappears toto requirerequire thethe 
sectionsection 904(b)904(b) adjustments.adjustments. SectionSection 59(a)(1)59(a)(1) providesprovides thatthat thethe AMTAMT foreignforeign taxtax 
creditcredit equalsequals thethe foreignforeign taxtax creditcredit whichwhich wouldwould bebe determineddetermined underunder sectionsection 27(a)27(a) 
(which(which refersrefers backback toto sectionsection 901)901) ifif 1)1) forfor purposespurposes ofof sectionsection 904,904, thethe creditcredit werewere 
takentaken againstagainst thethe pre-creditpre-credit tentativetentative minimumminimum tax,tax, 2)2) "section"section 904904 werewere appliedapplied onon 
thethe basisbasis ofof alternativealternative minimumminimum taxabletaxable incomeincome insteadinstead ofof taxabletaxable income,·income,· andand 3}3} 
high-taxedhigh-taxed incomeincome (for(for purposespurposes ofof section'section' 904(d)(2))904(d)(2)) werewere determineddetermined usingusing ratesrates 
specifiedspecified inin sectionsection 55(b)(55(b)(1)1) ratherrather thanthan sectionsection 11 oror 11.11. Thus,Thus, sectionsection 901901 andand thethe 
otherother sectionssections necessarynecessary toto calculatecalculate thethe sectionsection 901901 foreignforeign taxtax creditcredit (including(including 
sectionsection 904)904) applyapply inin thethe AMTAMT foreignforeign taxtax creditcredit contextcontext exceptexcept asas modifiedmodified byby 
sectionsection 5959 oror otherother provisions.provisions. NeitherNeither sectionsection 5959 nornor anyany otherother provisionprovision ofof whichwhich 
wewe areare awareaware preventsprevents oror modifiesmodifies thethe sectionsection 904(b)904(b) capitalcapital gaingain andand lossloss 
adjustmentsadjustments inin thethe AMTAMT foreignforeign taxtax creditcredit context.context. ForFor example,example, sectionsection 59(a)(1)'s59(a)(1)'s 
secondsecond requirement,requirement, statingstating thatthat sectionsection 904904 shallshall bebe appliedapplied onon thethe basisbasis ofof AMTAMT 
taxabletaxable income,income, doesdoes notnot precludepreclude thethe otherwiseotherwise applicableapplicable sectionsection 904(b)(2}(B)904(b)(2}(B) 
adjustmentsadjustments forfor capitalcapital gaingain raterate differentials.differentials. 

InIn addition,addition, nono majormajor mechanicalmechanical difficultydifficulty arisesarises inin applyingapplying thethe sectionsection 
904(b)904(b) adjustmentsadjustments toto thethe AMTAMT foreignforeign taxtax credit.credit. TheThe termsterms usedused inin sectionsection 904(b}904(b} 
cancan bebe appliedapplied toto thethe AMTAMT foreignforeign taxtax credit,credit, subjectsubject toto sectionsection 59(a)'s59(a)'s requirementrequirement 
thatthat AMTAMT taxabletaxable incomeincome bebe substitutedsubstituted forfor taxabletaxable income.income. SectionSection 904(b)(2)(B)904(b)(2)(B) 
(adjusting(adjusting thethe foreignforeign taxtax creditcredit fractionfraction basedbased onon capitalcapital gainsgains rates)rates) appliesapplies ifif 

11 TheThe 19981998 instructionsinstructions forfor FormForm 62516251 containcontain thethe samesame language.language. 
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therethere isis aa "capital"capital gaingain raterate differential"differential" forfor thethe taxabletaxable year.year. AccordingAccording toto sectionsection 
904(b)(3)(D),904(b)(3)(D), aa capitalcapital gaingain raterate differentialdifferential existsexists ifif sectionsection 11(h)(h) appliesapplies toto aa non­non­
corporatecorporate taxpayertaxpayer or,or, forfor aa corporatecorporate taxpayer.taxpayer. ifif anyany raterate ofof taxtax imposedimposed byby 
sectionsection 11,11, 511,511, oror 831831 (a)(a) oror (b)(b) exceedsexceeds thethe alternativealternative raterate ofof taxtax underunder sectionsection 
12011201 (determined(determined withwith somesome adjustments).adjustments). NothingNothing inin sectionsection 59(a)'s59(a)'s crosscross 
referencereference toto sectionsection 904904 preventsprevents oror altersalters thisthis determination,determination, whichwhich forfor anan 
individualindividual taxpayertaxpayer isis currentlycurrently mademade byby referencereference toto sectionsection 11(h).(h). 

Similarly.Similarly. therethere isis nono barbar toto carryingcarrying outout thethe specificspecific adjustmentsadjustments ofof sectionsection 
904(b)(2)(B)(i),904(b)(2)(B)(i), (ii),(ii), andand (iii)(iii) inin thethe AMTAMT foreignforeign taxtax creditcredit context.context. ForFor example,example, 
sectionsection 904(b)(2)(B)(i)904(b)(2)(B)(i) providesprovides thatthat ifif therethere isis aa capitalcapital gaingain raterate differential.differential. thenthen 
forfor purposespurposes ofof sectionsection 904904 "taxable"taxable incomeincome fromfrom sourcessources outsideoutside thethe UnitedUnited StatesStates 
shallshall includeinclude gaingain fromfrom thethe salesale oror exchangeexchange ofof capitalcapital assetsassets onlyonly inin anan amountamount 
equalequal toto foreignforeign sourcesource capitalcapital gaingain netnet incomeincome reducedreduced byby thethe raterate differentialdifferential 
portionportion ofof foreignforeign sourcesource netnet capitalcapital gain."gain." ThisThis provisionprovision adjustsadjusts capitalcapital gainsgains inin 
thethe numeratornumerator ofof thethe sectionsection 904(a)904(a) fraction.fraction. InIn calculatingcalculating thethe AMTAMT foreignforeign taxtax 
credit,credit, AMTAMT taxabletaxable incomeincome wouldwould bebe substitutedsubstituted forfor taxabletaxable income.income. InIn addition,addition, 
foreignforeign sourcesource capitalcapital gaingain netnet incomeincome andand foreignforeign sourcesource netnet capitalcapital gaingain wouldwould bebe 
calculatedcalculated byby takingtaking intointo accountaccount onlyonly itemsitems thatthat areare takentaken intointo accountaccount inin 
determiningdetermining AMTAMT taxabletaxable income.income. 

SectionSection 904(b}(3}(E)904(b}(3}(E) definesdefines thethe raterate differentialdifferential portionportion ofof variousvarious capitalcapital 
gaingain amounts.amounts.22 TheThe raterate differentialdifferential portionportion ofof eacheach amountamount equalsequals thethe samesame 
proportionproportion ofof thatthat amountamount asas 1)1) thethe excessexcess ofof highesthighest applicableapplicable raterate underunder sectionsection 
11 oror sectionsection 1111 (for(for non-corporatenon-corporate andand corporatecorporate taxpayers,taxpayers, respectively)respectively) overover thethe 
raterate underunder sectionsection 11(h)(h) oror sectionsection 12011201 (a).(a). respectively,respectively, bearsbears toto 2)2) thethe highesthighest 
applicableapplicable raterate underunder sectionsection 11 oror sectionsection 11,11, respectively.respectively. !9.:.!9.:. ThereThere isis nono 
mechanicalmechanical reasonreason whywhy thisthis calculationcalculation cannotcannot bebe performedperformed inin thethe AMTAMT foreignforeign taxtax 
creditcredit cor~text,cor~text, becausebecause thethe "rate"rate differentialdifferential portion"portion" ofof anan amountamount isis determineddetermined byby 
merelymerely comparingcomparing taxtax ratesrates toto eacheach other.other. 

UnderUnder thethe samesame reasoning,reasoning, thethe adjustmentsadjustments underunder sectionssections 904(b)(2)(B)(ii)904(b)(2)(B)(ii) 
(which(which adjustsadjusts capitalcapital gainsgains inin thethe denominatordenominator ofof thethe sectionsection 904(a)904(a) fraction)fraction) andand 
904(b)(2)(B)(iii)904(b)(2)(B)(iii) (which(which adjustsadjusts capitalcapital losseslosses inin thethe fraction'sfraction's numerator)numerator) wouldwould alsoalso 
applyapply inin determiningdetermining thethe AMTAMT foreignforeign taxtax credit.credit. 

22 EachEach ofof thesethese amountsamounts wouldwould bebe determineddetermined byby takingtaking intointo accountaccount onlyonly itemsitems 
takentaken intointo accountaccount inin determiningdetermining AMTAMT taxabletaxable income.income. 
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C.C. ConclusionConclusion 

InIn summary,summary, wewe believebelieve thatthat underunder thethe Code,Code, thethe sectionsection 904(b)904(b) adjustmentsadjustments 
forfor capitalcapital gainsgains andand losseslosses applyapply toto thethe AMTAMT foreignforeign taxtax credit.credit. AlthoughAlthough Mr.Mr. 
Havard'sHavard's memorandummemorandum referredreferred onlyonly toto thethe sectionsection 904(b)(2)(B)(ii)904(b)(2)(B)(ii) adjustmentadjustment toto 
thethe foreignforeign taxtax creditcredit limitationlimitation fraction'sfraction's denominator,denominator, thethe otherother sectionsection 
904(b)(2)(B)904(b)(2)(B) adjustmentsadjustments mustmust alsoalso bebe made,made, asas applicable.applicable. InIn otherother words,words, 
sectionsection 59(a)59(a) alsoalso incorporatesincorporates sectionsection 904(b)'s904(b)'s adjustmentadjustment ofof thethe numeratornumerator ofof thethe 
AMTAMT foreignforeign taxtax creditcredit limitationlimitation fraction,fraction, andand itsits adjustmentadjustment toto capitalcapital losseslosses inin thethe 
denominator.denominator. InIn addition,addition, Mr.Mr. Havard'sHavard's memorandummemorandum stressesstresses thethe applicabilityapplicability ofof 
sectionsection 59(a)(1)59(a)(1) inin 1997.1997. TheThe sectionsection 59(a)(4)59(a)(4) electionelection toto useuse foreignforeign sourcesource 
regularregular taxabletaxable incomeincome asas thethe numeratornumerator ofof thethe sectionsection 904904 AMTAMT foreignforeign taxtax creditcredit 
limitationlimitation fractionfraction willwill bebe availableavailable afterafter 1997.1997. However,However, thethe denominatordenominator 
adjustmentsadjustments requiredrequired byby sectionsection 904(b)904(b) willwill continuecontinue toto applyapply forfor AMTAMT purposes,purposes, 
andand thethe numeratornumerator adjustmentsadjustments willwill stillstill bebe requiredrequired forfor taxpayerstaxpayers whowho choosechoose notnot toto 
makemake thethe sectionsection 59(a)(4)59(a)(4) election.election. 

WeWe willwill recommendrecommend thatthat thethe FormsForms divisiondivision clarifyclarify thethe instructionsinstructions forfor 
computingcomputing thethe AMTAMT foreignforeign taxtax creditcredit onon thethe 19991999 versionversion ofof FormForm 6251.6251. WeWe willwill 
alsoalso considerconsider whetherwhether thethe capitalcapital gainsgains adjustmentadjustment worksheetsworksheets inin FormForm 1116's1116's 
instructionsinstructions shouldshould bebe modifiedmodified inin thethe AMTAMT context.context. WeWe appreciateappreciate youryour forwardingforwarding 
Mr.Mr. Havard'sHavard's memorandummemorandum andand wouldwould welcomewelcome furtherfurther commentscomments onon thisthis subject.subject. 

IfIf youyou havehave furtherfurther questions,questions, pleaseplease contactcontact RebeccaRebecca RosenbergRosenberg atat (202)(202) 
622-3850.622-3850. 

cc:�cc:� Chief,Chief, TaxTax TreatyTreaty Division,Division, CP:IN:I:TCP:IN:I:T� 
BillBill Jackson,Jackson, CC:DOM:IT&ACC:DOM:IT&A� 
MartinMartin SCUlly,SCUlly, CC:DOM:IT&ACC:DOM:IT&A� 
CurtCurt Freeman,Freeman, FormsForms� 


