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SUBJECT:	SUBJECT:	 AppealAppeal RightsRights UnderUnder §§ 6695(g)6695(g) 

-.-. ~~ ~~ .. -- ---- Thls··responds·Thls··responds· to-yo"urto-yo"ur julyjuly 7;7; t999"t999" requ'e'snor-a-dvlce-requ'e'snor-a-dvlce- regardl'ng-wh-eth-e"rregardl'ng-wh-eth-e"r th-e----th-e---- -- .. 
Service'sService's assertionassertion ofof thethe §§ 6695(g)6695(g) penaltypenalty forfor failurefailure byby anan incomeincome taxtax returnreturn 
preparerpreparer (preparer)(preparer) toto exerciseexercise duedue diligencediligence cancan bebe appealedappealed toto thethe NationalNational 
DirectorDirector ofof Appeals.Appeals. ForFor thethe reasonsreasons discusseddiscussed below,below, wewe concludeconclude thatthat thethe 
CommissionerCommissioner hashas discretiondiscretion toto provideprovide appealappeal rightsrights toto preparerspreparers withwith regardregard toto 
thethe §§ 6695(g)6695(g) penalty.penalty. 

SectionSection 6695(g),6695(g), asas addedadded toto thethe CodeCode byby §§ 11085(a)(2)085(a)(2) ofof thethe TaxpayerTaxpayer 
ReliefRelief ActAct ofof 1997,1997, Pub.Pub. L.L. No.No. 105-34,105-34, providesprovides thatthat anyany preparerpreparer withwith respectrespect toto aa 
returnreturn oror claimclaim forfor refundrefund whowho failsfails toto complycomply withwith thethe duedue diligencediligence requirementsrequirements 
(as(as setset forthforth inin regulations)regulations) forfor determiningdetermining eligibilityeligibility for,for, oror thethe amountamount of,of, thethe 
earnedearned incomeincome creditcredit (EIC)(EIC) underunder §§ 3232 shallshall paypay aa penaltypenalty ofof $100$100 forfor eacheach suchsuch 
failure.failure. 

SectionSection 1.6695-2T1.6695-2T ofof thethe IncomeIncome TaxTax RegulationsRegulations providesprovides thatthat toto meetmeet thethe 
duedue diligencediligence requirementsrequirements ofof §§ 6695(g),6695(g), preparerspreparers must:must: 1)1) completecomplete thethe EligibilityEligibility 
ChecklistChecklist (Form(Form 8867)8867) oror anan acceptableacceptable alternative;alternative; 2)2) completecomplete thethe ComputationComputation 
WorksheetWorksheet (the(the "Earned"Earned IncomeIncome CreditCredit Worksheet"Worksheet" containedcontained inin thethe instructionsinstructions toto 
thethe FormForm 1040)1040) oror anan acceptableacceptable alternative;alternative; 3)3) possesspossess nono knowledgeknowledge thatthat thethe 
informationinformation usedused toto determinedetermine EICEIC eligibilityeligibility oror computationcomputation ofof thethe EICEIC isis false;false; andand 
4)4) retainretain thethe EligibilityEligibility ChecklistChecklist oror thethe acceptableacceptable alternative,alternative, thethe ComputationComputation 
WorksheetWorksheet oror thethe acceptableacceptable alternative,alternative, andand informationinformation onon where,where, andand byby whom,whom, 
thethe preparerpreparer obtainedobtained thethe informationinformation usedused toto completecomplete thethe EligibilityEligibility ChecklistChecklist andand 
ComputationComputation WorksheetWorksheet (or(or thethe alternatives).alternatives). TheThe preparerpreparer maymay avoidavoid thethe penaltypenalty ifif 
thethe preparerpreparer cancan demonstrate--to-the-satisfaction-of-th-e-Service--that;demonstrate--to-the-satisfaction-of-th-e-Service--that; consideringconsidering all---all---
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thethe factsfacts andand circumstances,circumstances, thethe preparer'spreparer's normalnormal officeoffice proceduresprocedures are
are
 
reasonablyreasonably designeddesigned andand routinelyroutinely followedfollowed toto ensureensure compliancecompliance withwith thethe due
due
 
diligencediligence requirements.requirements. TheThe §§ 6695(g)6695(g) penaltypenalty doesdoes notnot havehave aa reasonablereasonable cause
cause
 
oror reasonablereasonable basisbasis exception.
exception.
 

SectionSection 6696(b)6696(b) providesprovides thatthat thethe deficiencydeficiency proceduresprocedures shallshall notnot applyapply with
with
 
respectrespect toto thethe assessmentassessment oror collectioncollection ofof thethe penaltiespenalties providedprovided byby §§§§ 66946694 and
and
 
6695.6695. SectionSection 66716671 (a)(a) providesprovides thatthat penaltiespenalties andand liabilitiesliabilities providedprovided by
by
 
subchaptersubchapter BB ofof chapterchapter 6868 (§§(§§ 66716671 throughthrough 6724)6724) shallshall bebe paidpaid uponupon noticenotice and
and
 
demanddemand byby thethe Secretary,Secretary, andand shallshall bebe assessedassessed andand collectedcollected inin thethe samesame manner
manner
 
asas taxes.taxes. Accordingly,Accordingly, thethe §§ 6695(g)6695(g) penaltypenalty isis notnot subjectsubject toto deficiencydeficiency procedures
procedures
 
andand mustmust bebe paidpaid byby aa preparerpreparer uponupon noticenotice andand demanddemand byby thethe Service.Service. OnceOnce the
the
 
penaltypenalty hashas beenbeen assessed,assessed, aa preparerpreparer maymay contestcontest thethe assertionassertion ofof thethe §§ 6695(9)
6695(9)
 
penaltypenalty byby payingpaying thethe penaltypenalty andand filingfiling aa claimclaim forfor refundrefund withinwithin thethe applicable
applicable
 
limitationlimitation periodperiod ..
 


__
..Se.ctionSe.ction 6.0t.16.0t.1 06(a)(106(a)(1 )(ivLQtthe)(ivLQtthe _SJat~JIl53nt.Q.f_SJat~JIl53nt.Q.f ProceduralProcedural RulesRules generaJIY-generaJIY-__
 
providesprovides appealappeal rightsrights forfor certaincertain penaltiespenalties afterafter assessment.assessment. AmongAmong the
the
 
exceptionsexceptions toto thisthis rulerule areare penaltiespenalties forfor whichwhich therethere isis nono reasonablereasonable causecause or
or
 
reasonablereasonable basisbasis exception.exception. SinceSince §§ 6695(g)6695(g) doesdoes notnot havehave aa reasonablereasonable causecause or
or
 
reasonablereasonable basisbasis exception,exception, itit isis notnot subjectsubject toto thethe §§ 601.1601.1 06(a)(106(a)(1 )(iv))(iv) appealappeal rights.
rights.
 

ProposedProposed regulationsregulations amendingamending §§ 601.106601.106 issuedissued onon SeptemberSeptember 20,20, 1993,
1993,
 
wouldwould relaxrelax thesethese rulesrules regardingregarding appealappeal rightsrights forfor assessableassessable penalties.penalties. The
The
 
proposedproposed regulationsregulations wouldwould provideprovide thatthat AppealsAppeals hashas exclusiveexclusive settlement
settlement
 
jurisdictionjurisdiction andand finalfinal authorityauthority withinwithin thethe ServiceService forfor thethe determinationdetermination ofof liabilityliability for
for
 
additionsadditions toto thethe tax,tax, additionaladditional amounts,amounts, andand assessableassessable penaltiespenalties providedprovided under
under
 
chapterchapter 6868 ofof thethe Code.Code. UnlikeUnlike thethe finalfinal regulations,regulations, thethe proposedproposed regulations
regulations
 
wouldwould notnot limitlimit thethe penaltiespenalties forfor whichwhich post-assessmentpost-assessment appealappeal rightsrights areare available.
available.
 
SeeSee §§ 601.1601.1 06(a)(3)(iv)06(a)(3)(iv) ofof thethe proposedproposed regulations.
regulations.
 

TheThe CommissionerCommissioner hashas discretiondiscretion regardingregarding whetherwhether toto assessassess anyany penalty.
penalty.
 
SeeSee §§ 6404(c).6404(c). PriorPrior toto assessmentassessment ofof thethe §§ 6695(9)6695(9) penalty,penalty, neitherneither thethe ~tatute.~tatute. __
 

nornor thethe StatementStatement ofof ProceduralProcedural RulesRules precludesprecludes thethe ServiceService fromfrom establishing
establishing
 
proceduresprocedures toto provideprovide preparerspreparers aa noticenotice ofof proposedproposed assessmentassessment ofof thethe §§ 6695(g)
6695(g)
 
penaltypenalty andand toto allowallow thethe preparerpreparer anan opportunityopportunity toto gogo toto AppealsAppeals priorprior to
to
 
assessment.assessment. ThisThis wouldwould bebe consistentconsistent withwith thethe Service'sService's practicepractice withwith regardregard to
to
 
taxestaxes thatthat areare notnot subjectsubject toto deficiencydeficiency procedures,procedures, suchsuch asas employmentemployment andand most
most
 
exciseexcise taxes,taxes, andand otherother assessableassessable penalties,penalties, suchsuch asas thethe informationinformation reporting
reporting
 
penaltiespenalties underunder §§§§ 6721-67246721-6724 andand thethe 100100 percentpercent penaltypenalty underunder §§ 6672.6672. See
See
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IfIf youyou havehave anyany questionsquestions regardingregarding thisthis memorandum,memorandum, pleaseplease contactcontact MarcMarc 
C.C. PorterPorter atat (202)(202) 622-4940.622-4940. 

HEATHERHEATHER C.C. MALOYMALOY 

By:By: 
______________________Rocb.eUaLf:la,u.d~es;;:l.._-Rocb.eUaLf:la,u.d~es;;:l.._- __........ _._----_._----

SeniorSenior TechnicianTechnician Reviewer,Reviewer, BranchBranch 44 
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