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SUBJECT: Correspondence from [ ENENGEGN

This memorandum responds to your request for legal assistance in responding to a

Senate Finance Committee inquiry concerning In a letter
dated May 5, 1999 to the National Taxpayer Amwentiﬁes two
ongoing problems he is having with the Internal Revenue Service. On April 30,
1999, Bill Nixon of the Senate Finance Committee staff requested priority handling
of I case based on representations made to him byb
In response to your request for legal advice, we sought assistance from the
Associate Chief Counsel (EBEO) and from District Counsel, North Central District,
in St. Paul, Minnesota. This memorandum incorporates the assistance they

provided.
FACTS:

U - B b usinessman in his [, has sought Congressional

assistance in resolving two separate tax issues with the Service. First, he claims
that the Service erroneously charged him with income on the premature distribution
of funds from his company'’s profit sharing plan because his bank erred in using
annuity contracts belonging to the profit sharing plan to secure a personal loan to
himself and the Resolution Trust Corporation (RTC), which took over the bank, then
wrongfully used the annuity contracts to collect the defauited loan payments.
Second, he claims that the Service should be prohibited from collecting interest on
a reported, but unpaid tax liability, because he understood an agreement explaining
a tax deficiency for the same period as also covering the initial reported (and
assessed) liability. Service agents who have dealt with |}l report that
they have each tried to aid ||l to the extent possible within the law (by

PMTA 80281



COR-110037-99

abating penalties and making adjustments), but that | Etakes more
aggressive as positions as he deals with them and will create new scenarios to
justify his position as new contradictory facts are learned by the agents.

1. ISSUE 1: The Jilllior JllM distribution from the GG
In S, MR thclll porcent owner of (NN

, hegotiated a personal loan of approximately with

—We understand that |l required that the- -
loan be secured by life insurance policies, and that intended to
secure the loan with insurance policies that he already owned.

B 2 gont was
then supposed to take the agreements to Jlillto obtain personal

life insurance policies to secure the loan. An affidavit, dated November 9, 1998,
fro supports these

facts. - - e - -

We understand that had done considerable business with
over prior years, and that financial statements at the time the loan
was made reflect that his net worth substantially exceeded the amount of his loan.
The financial statements included among records shows that he

owned{ji}life insurance policies when the loan was made; their aggregate value
was less than $

O obtained|jjjannuity policies with an aggregate
cash value of that were held in the name of the&

and used the information

regarding such policies to complete the terms of the
F. B ocretary/Treasurer and
i which identified the policies

as collateral for ersonal loan from apparently
forwarded the the

issuer of the annuity. policies,-on

At some time after
apparently requested a corporate authorization from him relating to the assignment
of theﬁpolicies. He signed the form, but claims that he also called [JJjllRto
clarify that his personal life insurance policies, not the olicies, were
supposed to have been used as collateral on the personal loan.
claims that he requested the return of the policies and related documents. The
policies were not returned, but | c'aims that assured him not

to worry because the assignment was ineffective absent written corporate approval.
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He also claims that-mdlcated that they would treat the loan as unsecured.

Thell -ffidavit from I verifies that a corporate
authorization was later requested but not provided, th, does not
remember what happened after that request, but that likely would have
considered the loan as unsecured based on the strong personal financial statement
and good past payment history that then had with

Wently took no further action to obtain the return of the
policies from , because llll continued to hold the policies. Under the
Loan Agreement, the loan was due to.be. repaid on ([ N - _
B f2iled to repay the loan on that date.

in i} the Resolution_Trust Corporation (RTC) took over
claims that he tried to obtain the annuity policies from the RTC, but that the RTC
told him that the.policies had never been assigned to [l By letter
dated the RTC notified | I that his loan was [N
months past due and demanded immediate repayment. Another letter, dated-
S rosumably from the RTC to notified

RTC's intentiontom r,
the authenticity of that letter is in issue since it is not on RTC Ietterhead and it is
unsigned. claims that he never received the]JJJJll 1etter and that
it was falsely created after the fact to satisfy a 20-day notice requirement imposed
on the RTC b on N hissued a check to the RTC in the
amount of in payment of the loan. claims that he first
discovered that the RTC had made the withdrawal from the policies in

when he contacted the RTC to obtain a payoff balance on his personal loan. In

! issued a Form 1099-R to [ for the amount

distributed from the policies in [}

The Internal Revenue Service initiated an audit based upon failure
to report the income from the Form 1099-R. On September 15, 1994, the Service
issued a 30-day letter tol N for additional income taxes due for tax
years I h On October 14, 1994, N <sponded to the 30-
day letter by generally indicating that he protested the asserted taxes and wanted
to take the issue.to Appeals.- By letter.dated-October 27, 1994,
requested additional time to prepare to have his case heard by Appeals. Although
we understand that the Service granted || request for additional time,
he failed to submit the additional materials required to take the case before
Appeals. I 2iled to attend scheduled meetings with the agents that
were working on his case; repeated attempts by the Service over the next six
months to contact him were unsuccessful. On April 26, 1995, the Service issued a
second 30-day letter to [ for the additional income taxes due for tax
yearsjlland 1991. The explanation of items attached to the 30-day letter
states that the cash surrender value of the Il policies assigned to I on
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was includable in [ NG ncome in
as a deemed distribution, and that the difference between the amount of the
deemed distribution and the amount actually distributed by [l in

was included in
income in On August 21, 1995, the Service issued a statutory notice of

deficiency for tax years [Jjjjjand - relating to the additional income taxes.

failed to respond to the notice of deficiency and did not petition the
Tax Court to contest the Service’s asserted tax liabilities for il and I
Sometime in [} contacted Congressman-Bryan-Dorgan and; - — -
subsequently, Senator William Roth. On April 30, 1999, William Nixon of Senator
Roth’s staff contacted the National Taxpayer Advocate on | chalf.
and his legal representative, argue that the
assignment of the policies was illegal and invalid because it was done without his
knowledge or consent, and that the Service's assessment should be abated.

Counsel for the North Central District has advised the Service to reject | EGzNGEGR
request that the taxes be abated, so IR cou'd correct the transaction

ing-the-FBIE;,-whointurmwoutd- repay IR which would

restore the [Jillannuities. We understand thatqirectly contacted
the FDIC regarding restoration of the [ llannuities with

sometime in
B By letter dated , the FDIC advised hat it
would participate in such a transaction only if the Service approved of the proposed
transaction and would represent in writing that it would not pursue ', the
RTC or the FDIC for any action taken by any of these entities from to the

present.

ISSUE 2: Illllltax liability for [

was incorporated in [llland was engaged in the
business of owning and leasing property during .owned

W percent of the common stock. Wl operated on a fiscal year ending
December 31.

Pursuant to a timely_filed extension, -filed-it—?eerperate»federai—incometax— -
return, Form 1120, on eported a total tax due of

SHI consisting of $ in tax and an estimated tax penalty of $
No remittance was submitted with the return. The Form 1120 was signed by
Secretary-Treasurer for the corporation, and reflects that it was
prepared by a paid tax professional.

The tax and penalties reported on [JJJiJj Form 1120 are the subject of collection
actions, and are subject to statutory interest under Code section 6601. The final
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notice for payment issued by the Automated Collection Unit was issued February 3,
1997.

Prior to the Service’s initiation of enforced collection action, -submitted an

amended corporate federal tax return, Form 1120X. In a claim filed on
asserted that its corrected tax liability should be $Jliliess than
originally reported. |} submitted a payment of $ with the Form 1120X (that

amount equaling the difference between the tax per the Form 1120 (exclusive of

failure to pay penaties) of SN and the claim amount). [N

executed the Form 1120X as President of

Exam initiated an audit, ultimately assigned to Revenue AP to
consider the claim and the tax return as originally filed. issued her
report of income tax examination changes to_on August 14, 1998.
She determined: (a) that the changes to income and tax reported on [JjiiForm
1120X were not being allowed and (b) that additional adjustments to the original

Form 1120 resulted in a proposed deficiency of $ The report contains a

computation-showing-the cotFe cted tax oy
S reported on the original return and a deficiency of SR
also included a computation of interest on the deficiency amount only, to

September 13, 1998, of S| IEIEGEGEG

met with I on August 14, 1998, to discuss the report and
explain his appeal rights (including providing a copy of Publication 5). They also

had two subsequent conversations concerning the report. || EEEEc2''ed Hl
B on August 25, 1998, and the two held a face-to face meeting on August 27,

1998.

—executed two agreements and submitted a S|l payment at
the August 27 meeting. According to NN W - ressed his

agreement with the report of income tax changes. Accordingly,
executed the Consent to Assessment and Collection, Form 4549, for the deficiency
of S, and a Waiver of Statutory Notification of Claim Disallowance, Form

2297, in connection with the Form 1120X. These documents had_been_included

with the items contained in the August 14 report. signed both
documents as President of [ also asked to provide

him with a final payoff figure. According to she understood this request
to mean the unpaid portion of the tax per the original Form 1120 as well as the tax
deficiency and interest on the deficiency as reflected in her audit report. This
amount came to $ INGC IR 'us ST 'us _

did not include interest or penalties accrued on the initial tax liability reported by
YFI. She summarizes what followed:
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| provided NN it 2 printout of the calculation of the
interest on the additional tax. He asked me to sign it and | did so. He
also asked me to make a notation on his check register slip regarding
the payment. | made a statement that the check was "payment in full
for [Jilltaxes, interest (no penalty)". This statement was made
because we had discussed interest and penalties on the additional tax.
| made the statement because he had full paid the additional tax and
interest on that tax. We had ng discussion regarding if there was any
interest or penalties. on the amount of the claim disallowed. He asked
me if | could provide a letter stating he had full paid. After he left |
wrote him a letter [dated August 27, 1998] stating that he agreed to the
claim disallowance and additional tax. Also that he had "fully paid the
amount of the claim disallowed of $| R and "fully paid the
deficiency of S|l and interest of SEN". ' made no
mention of any interest or penalties on the claim disallowed.

B h s further stated that she did not discuss the ongoing “taxpayer

-submitted a payment on August 27, 1998, for the amount of

$ Because [ Avgust payment did not provide for the
satisfaction of the assessed interest and failure to pay estimated tax penalties on
W original Form 1120, the Service has pursued collection of those amounts.

In a letter dated February 5, 1999, il representative, attorney ?
asserted that the August 27 payment constituted in full payment of all tax
liabilities. According to* applying general contract principles of
accord and satisfaction, arrangement constituted a binding settiement
betweenlland the Service. N suggests that lIlBwil file a wrongful

levy action and seek damages should the Service continue in an effort to collect the
unpaid balance.

ISSUES: - I e ———

1) Whether the Service currently has the authority to retroactively reverse the
tax effects ofdpled e of assets of a corporate profit sharing
lan to secure a personal foan in hnd the RTC's use of that security in

to pay the loan on which K efaulted.

2)  Whether a statement signed by a revenue agent in Illil] with respect to the
income tax liability of Jliconcerning the payment of such liability prohibits
the collection of statutory interest and penalties on the liability.
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We have also considered a third issue:

3)

Whether the Service should solicit an offer in compromise from
based upon doubt as to liability, doubt as to collectibility, or
promoting effective tax administration in resolution of the foregoing issues.

CONCLUSIONS:

1)

The facts concerning—use of annuity contracts owned by the
profit sharing plan to secure a personal loan in iand the RTC's
subsequent use of those contracts to complete the payment of the loan on

which |20 defaulted in do not support Mr. Armstrong’s
claim that the transactions should be “undone” for tax purposes. Further,

even if the actions were to be undone in

the -transaction would
not alter the previously determined tax liabilities for and R
ing-and-cottecting

3)

Wbﬂe%er&i&seme—deubt—abeut—w
statutory interest and penalties on eported income tax liability for
I the agent who provided a statement to saying that [ IR

income tax was being fully paid for the B tax year did not have the
authority to waive the payment of statutory interest and penalties in a closing
agreement or an offer in compromise. District Counsel has advised the
Service to disregard a Consent to Assessment and Collection (Form 4549)
and a Waiver of Statutory Notification of Claim Disallowance (Form 2297)
that igned on August 27,1998, and to contact
concerning the disposition of the payment [l ade in apparent
reliance on the agent’s statement.

Based upon advice from counsel, there is no significant doubt as to
* liability for thelliland personal income taxes or for
liability for corporate income tax fo Likewise, [IlGNGE
appears to have significant assets. has previously declined
requests that he submit an offer in.compromise based upon-collectibility. — ——
because he is unwilling to fully disclose the assets he owns under penalty of
perjury. Finally, any consideration of ability to qualify for
the new “tax administration” offer in compromise should take into account his
history of transactions with the Service.
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LEGAL ANALYSIS:

ISSUE 1: The IR distribution from the I NN

1) The assignment of assets of a pension plan gives rise to a deemed
distribution that is taxable when the assignment is made.

In general, benefits under a qualified plan are rarely assigned because, except
under limited exceptions, the assignment would violate the anti-alienation rule of
I.R.C. § 401(a)(13). However, if benefits are assigned, a plan’s administrator would
generally facilitate the assignment at the request of a participant or beneficiary in
accordance with the plan’s terms. In a case such as this one in which the
corporation is closely held and the participant is the corporate president and the
plan trustee, it often becomes difficult to determine whether the formalities of plan
administration have been observed.

Nonetheless, under I.R.C. §72(p)(1)(B), if qualified plan assets are assigned or the

participant-agrees-to-assign-them;-the-assignment-or-agreement-to-assign-is-treated
as a plan loan in the year in which it occurs. Under I.R.C. §72(p)(1)(A), a plan loan
generally is treated as a deemed distribution from the plan.! A distribution or
deemed distribution is includable in income in the year received under |.R.C.
§402(a). Therefore, the assignment of (or the agreement to assign) the annuity
contracts in with personal participation and knowledge would
constitute a deemed distribution under I.R.C. §72(p)(1)(B), the amount of which

) would be includable in | IR income for IMBunder

I.R.C. §402(a). In addition, in accordance with I.R.C. §§402(a) and 72, the amount
includable in gross income would be the amount distributed

by , reduced by (NI investment in the contract”

(i.e., basis) in the plan’s policies (including any basis received for amounts
previously included in income as a "deemed distribution” in
Alternatively, if

did not assign or agree to assign the policies in
the distribution from the policies ( would constitute an
actual distribution of plan assets which would be includable in [ NN
income for lllll under 1.R.C. §402(a).in accordance.with_I.R.C..§72.. The.amount__ _. .
which would be includable in || ] JJEEincome, as described above, would

' I.R.C. §72(p)(2) provides an exception for plan loans that satisfy certain
requirements. However, the requirements of 1.R.C. §72(p)(2) do not apply to an
assignment which is treated as a plan loan.
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be reduced by any basis_had in the plan’s policies in -

2) Although an assignment made without the knowledge of the plan
participant is not taxable, the known facts indicate that h

either assigned the annuity contracts or tacitly agreed to their
assignment.

As stated above, under I.R.C. §72(p)(1)(B), an assignment of (or agreement to-
assign) plan assets by a participant or beneficiary is treated as a plan loan which is
generally treated as a deemed distribution of plan assets. If, in fact, the annuity
contracts were assigned without I NEBBBE p2ticipation or knowledge, the
assignment, if any, was not an assignment or an agreement to assign under I.R.C.
§72(p)(1)(B). However, in this case, whether W:ipated in the
assignment or whether he agreed to the assignment of the nnuities, as a
participant or trustee, is primarily a question of fact and witness credibility.
Whether-the-alleged-assignment-in-this-case-was-an-innmocent mistake; orwhether
consented thereto, or had sufficient knowledge thereof such that he
can be said to have pledged or assigned, or to have agreed to pledge or assign the
Bl policies within the meaning of I.R.C. §72(p)(2)(B) is a difficult determination.
However, based on the above-described facts, we believe that the evidence
strongly supports a conclusion that—either assigned or, at least
tacitly, agreed to assign the policies as collateral for his personal loan in .
Despite the claim that the assignment at issue was unauthorized, ,in
his capacity as the trustee of the [l related trust, would have had the authority
to assign the [l policies. Also, even if the policies can not be said to have
been assigned as a matter of law, as a participant, can be said to
hauthorization. In

have agreed to assign the policies, even without appropriate

additiggﬁ sworn statement that he realized after the loan that

a corporate authorization was necessary,_took no action to retrieve the

_that was previously sent to [l the issuer of the
]

policies. More importantly, took no verifiable steps that a reasonable
person would take.to.insure_the_return.of-the policies-to-him.

I <<!f-scrving assertions that the assignment was unauthorized and
therefore should not constitute an “assignment” or “agreement to assign” for
purposes of I.R.C. §72(p)(1)(B) are not particularly credible or persuasive under the
circumstances. We note the following facts in support of this conclusion:

2 We do not know whether |l made any participant contributions to the
plan that might be included treated as basis.
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executed the documents that were then used to obtain the || R
policies; [ personal life insurance policies at the time the loan was
taken were clearly inadequate to secure the approximately $_ personal loan;
officers of [llMassisted in making the assignment; and, as stated above,

I/ 2ilod to retrieve the policies from after he supposedly
discovered the erroneous assignment. In addition, statements that

he had other resources with which to repay his personal loan is inconsistent with
the reality that he defaulted on the loan on and that, as of
(i.e., the date on-which-the RTC-received-the policies-proceeds to repay

the defaulted |oan),ﬂi|ed to repay the loan to the RTC.
Moreover, since that time, consistently failed to utilize the
administrative procedures available to him through Appeals, and failed to timely
petition the Tax Court. The fact that, in [} &may not have realized
that his actions would have adverse tax consequences or that proceeds from the
policies would ever actually be distributed is irrelevant to a determination under
I.R.C. §72(p)(1)(B). Accordingly, we believe that the Service's assertion of the
1989 income tax deficiency in this case is adequately supported by1.R.C.

—————§72(p)tH)B)—The distributton-ot $ I the RTC in Il gave

additional taxable income of $jjji}in that year.

A. The tax liability for [Jililand Il based upon the assignment and
distribution would not change even if the Service were to approve the

proposal to “undo” the transaction in

If the Service were to agree that the apparent assignment of the annuity contracts
in [Jlij did not give rise to taxable income inllll, the distribution of assets under
the contracts inhto RTC would have given rise to $[JJJJllllof income in that
year. Under I.R.C. § 402(a), amounts distributed from a qualified plan are
includable in income in the year distributed in accordance with |.R.C. § 72 (except
to the extent such amount represents a return of “investment in the contract (i.e.,
basis)). Accordingly, if the‘ policies were not assigned in we believe that
it would also be appropriate for the Service to assert an alternative position that the
annuity proceeds distributed to the RTC in satisfaction of
outstanding loan in --(rywere—ineludabl&in-theirentiretyatthe*_—
time they were distributed in Although claims that total
abatement is appropriate, |.R.C. §402(a) requires that the distribution be includable

in gross income no later than

?pmposal that the Service condone the FDIC'’s agreement to “undo”
the distribution and return the distributed funds to the annuity accounts does
not alter the facts that a taxable distribution was made no later than in

Under the proposal, the funds that were removed in Il would be replaced in
, or later. The Service has no legal authority to ignore the [JiJJjjj distribution
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and pretend that it did not happen. First, the proposal ignores the economic effect
of the distribution over time, including the time value of money, inasmuch as the
FDIC would be compensating the annuity accounts in [JJJif or later, with | Il
dollars and [ wou'd likewise be reimbursing the FDIC with money that
he has held (and presumably invested) for at leastfflyears. The proposal to
retroactively undo the transactions would result in the transfer of the income on

$ from the annuity accounts to || or Wl Years. thereby
enriching at the expense of the annuity accounts.

Second, “undoing” the [l distribution by letting |1t the amount of
the original distribution back into the annuity accounts now would not affect the tax
liability on the distribution injJJll, or earlier, when it was made. Income taxes are
determined on an annual basis, and transactions that are completed in one year are
taxed in that year regardless of whether corrective actions reversing such
transactions are taken in a later year. See Burnet v. Sanford & Brooks Co., 282
U.S. 359, 51 S.Ct. 150, 75 L.Ed. 383 (1931); Estate of Levy v. Commissioner, 17
T.C. 728, 731 (1951). To allow any other accounting with respect to reporting a
tran

transaction;-would:-in-effect,-keep-the-transaction-openindsfinitely. The

distribution in-remains subject to tax, and the tax effect, if any, of replacing
the funds in i} or later, would be determined under the law in effect for that
year. Without the desired tax benefit in [} could accomplish the
same tax and economic results he seeks in undoing the transaction by
contributing the amount he now seeks to repay directly to the profit sharing annuity
accounts rather than through the FDIC.

B. The Service lacks authority to abate the properly assessed taxes.

Under |.R.C. §6404, the Service can abate excessive, barred, or erroneous or
illegal assessments. As discussed above, we do not believe that the assessment in
this case was excessive or erroneous, and [l does not allege (nor do
we have any basis to conclude) that the assessment was barred or illegal. The
Service gave ample opportunity to administratively and judicially
contest the liability before the assessment was made. Accordingly, we do not
believe that there is any basis to support the abatement of the-taxes-at issue:

C. W - still contest the tax liability (to the extent it remains
unpaid) by paying the tax and filing a claim for refund.

As stated above, we understand that [N =iled to use timely the
administrative procedures available to him with Appeals when the Service
previously issued its 30-day letters to him in September 15, 1994, and April

26,1995. Thereafter,qefaulted on the statutory notice of deficiency
issued on August 21,1995, and failed to timely petition the Tax Court. Accordingly,
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he forfeited his opportunity to have these matters considered by Appeals or by a
Court prior to paying the tax. Nonetheless, the Service has effectively provided a
administrative reconsideration in response to this request.

further options for relief at this time are limited to: (1) paying the
assessed tax deficiency, submitting a request for refund with the Service, and (once
that claim is denied or unanswered for six months) filing a suit for refund of tax in
the appropriate district court under Code section 7422; or (2) requesting
administrative relief by submitting an offer in compromise.

ISSUE 2: [l tax liability for I

I.LR.C. §§ 7121 and 7122 provide for the agreement or compromise of liabilities in
tax cases. Section 7121 allows the Service to enter into a final and binding .
agreement in writing with any person relating to the liability of such person with
respect to any internal revenue tax for any period. Likewise, section 7122 grants
to the Secretary the authority to enter into agreements to compromise tax liabilities

arising-under-the-Internal-Revenue-Code:

Because it can finally and conclusively resolve a tax liability, a closing agreement
pursuant to section 7121 must be prepared in writing on a form approved by the
Service, must be executed by an official with the delegated authority to act for the
Service, and must specifically state the terms of the agreement. Treas. Reg.

§ 301.7121-1; Del. Order No. 97 (Rev. 31), 1992-2 C.B. 357. Generally, the United
States is not bound by a statement made by an agent or by a notation on a check
submitted by the taxpayer if the statement or notation does not meet these formal
requirements. See Dorl v. Commissioner, 507 F.2d 406 (2d Cir. 1974)(letter from
revenue officer that account would be “paid if full” if the deficiency was paid does
not preclude further assessments); Estate of Rackett v. Commissioner, T.C. Memo.
1976-117, 35 TCM (CCH) 530 (acceptance of check with notation that is was made
“as satisfaction in full for any and all claims” was not binding on the Service).

By regulation, compromise agreements under section 7122 must also be in writing
and otherwise comply with requirements for form. Treas. Reg. § 301.7122-1.—.
These sections establish the sole mechanism by which tax cases may be
compromised. Accord Brooks v. United States, 833 F.2d 1136, 1145 (4™ Cir. 1987).
The courts have strictly construed the regulatory provisions for entering
compromise agreements. ld. at 1146; Boulez v. Commissioner of Internal Revenue,
810 F.2d 209 (D.C. Cir 1987). Additionally, Del. Order 11 (Rev. 24), 1994-1 C.B.
324, identifies those Service officials authorized to enter into such agreements.
This authority was not delegated to the field agent level during 1998.
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There are numerous cases striking down "apparent” agreements between taxpayers
and Service employees that did not satisfy the formal requirements of the Code and
regulations. Eg. Botany Worsted Mills v. United States, 278 U.S. 282 (1929)
(gentleman’s agreement with subordinate officials not binding); Dorl v.
Commissioner, 507 F.2d 406(2d Cir. 1974) (Revenue Officer's letter of assurance

not a valid compromise agreement); Country Gas Service, Inc., v. United States,
405 F.2d 147 (1* Cir. 1969) (no agreement where agent was not authorized).

Applying the above principles, it is clear that Revenue-Agent [illcould not - -
compromise or finally resolve the [JJllcorporate tax liabilities. Her
representations, including the notations she added to |} Il checking
account documents and her August 27, 1998, letter, did not satisfy the
requirements of sections 7121 or 7122.

A somewhat more complex question is presented by the waivers executed by-

on August 27. |.R.C. §§ 6211, et. seq., requires the issuance of a
notice- of deficiency, and the suspension of assessment-for any tax liabilities - related
deficiency procedures and consent to an immediate assessment. A taxpayer may
also waive the limitations period on refund claims. |.R.C. § 6532(a)(3) provides for
the waiver of the issuance of a notice of claim disallowance resulting in the
commencement of the two year statutory period.

Waiver agreements of the types described above are considered statutory
arrangements by the courts. As such, the general defenses of contract law (such
as accord and satisfaction) do not apply. Tallal v. Commissioner, 77 T.C. 1291
(1981). But, as an agreement, the courts will still require some evidence of mutual
assent. Schulman v. Commissioner, 93 T.C. 623 (1989); Kronish v. Commissioner,
90 T.C. 684 (1988). The question of proper intent is analyzed under an objective,
rather than subjective, test. |d. A unilateral mistake of fact is not sufficient to
negate an objective manifestation of an intent to execute the underlying waivers.

See, Quigley v. Internal Revenue Service, 289 F.2d 878 (D.C. Cir. 1960); Stamm
International Corp. v. Commissioner, 90 T.C. 315 (1988).

The circumstances of the instant case strongly suggest that [ G
executed the two waivers with the intention to enter into the agreements.
explained the audit proposals on August 14, 1998. At that time,
was also provided with an explanation of his appeal rights. On
August 25, called_pand was provided responses to
questions he had concerning the report. When [ rived at the

meeting with [ on August 27, she again went over the audit report.
*expressed his agreement and, on that date, executed the two
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waivers. These observable facts demonstrate an intent to enter into the
agreements.

I i dicates his belief, however, that his execution of the agreements
was interconnected to his understanding that the August 27 payment would fully

satisfy_tax liabilities. Therefore, igned the consents
conditioned upon, and subject to, the belief that the account for -was fully
paid. In contrast, Il believes that the only "full payment” items she
referred to during the August 27 meeting were the unpaid tax per the original-
Form 1120 (as reflected on the claim, Form 1120X) and the tax, interest, and
penaities (of which there were no penalties) from her audit determinations, without
more.

There is strong case support that a statutory consent will not be negated even
where a taxpayer may have intended something, but not expressed it. As observed
by the Tax Court in Kronish v. Commissioner, supra. at 693:

lt-is-the-objective-manifestation-of-mutual-assent-as-evidenced-by-the

parties’ overt acts, not the parties’ secret intentions, that determines
whether the parties have made an agreement. In the instant case,
petitioner intentionally signed the first consent form, and thereby
manifested her assent to terms contained in that form.

Like the taxpayer in Kronish, |} ] JJNNEE=cts appear to have demonstrated his
intention to execute the two waivers. However, a misunderstanding of whether the

Elllincome tax liability (including accrued interest and penalty) for [Jllwas, in
fact, fully paid may have affected ||}l comprehension of the terms of
the agreements.

On May 5, 1999, Revenue Officer Beth Coons and District Counsel for the North
Central District contacted [JJ I to discuss the issues raised by [l
contended that [ representations constituted an accord
and satisfaction. The Service representatives rejected his assertion, summarizing
the legal authorities cited above. In acknowledging the apparent misunderstanding,- ..
they discussed the outlines of a proposed settlement that would result in a
treatment of the two agreements as invalid, thereby providing BB vith its full
appeal rights. Counsel explained, however, that there was absolutely no basis on
which to forgo collection on the tax, penalties, and interest on the |} Form 1120.
They proposed that the Revenue Officer satisfy the unpaid balance on the TDA by
either executing the prior issued levy or applying the August 27, 1998, payment.
responded that he would contact his client and advise of his

decisions.
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Having received no response to the May 5 conversation, Counsel contacted
WO July 12, 1999. A detailed message was left with
office. To date, no response has been provided.

District Counsel recommended the following actions by the Collection and
Examination functions in memoranda dated July 21, 1999:

A. (To Collection)
Take all appropriate action to collect the payment of the tax liabilities
of ] as reflected by its corporate tax return, Form 1120.
Attempt further contact withh to determine [ililidesires
concerning the August 27, 1998, payment before making any

applications of that amount.

. (to Examination)
1. Disregard the Consent to Assessment and Collection, Form 4549,

~ dated August 27, 1998, and abate the assessment of SJilfoT tax
and $ﬁrelated thereto.

2. Disregard the Waiver of Statutory Notification of Claim
Disallowance, Form 2297, dated August 27, 1998, and issue a notice
of claim disallowance tolJi}

3. Issue a notice of deficiency reflecting the audit determinations
contained in the RAR dated August 14, 1998, to[libefore the statute

of limitations on assessing the deficiency for |l lillltaxable year
oxpires on N

4. Work with Collection to have the remaining portion of the

taxpayer's August 27, 1998, payment (approximately $ |l
applied in a manner consistent with the taxpayer’s directions.

In a conference on August-3, 1999, we concurred that-those recommendations-were -

appropriate. To the extent that isagrees with the legal determination
concerning the effect of dtatement,-has two options: (1) filing a
claim for refund of the assessed tax, and (once that claim is denied or unanswered
for six months) filing a suit for refund of tax in the appropriate district court under
Code section 7422; or (2) requesting administrative relief by submitting an offer in

compromise.

ISSUE 3: Using an offer in compromise
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In Code section 7122, Congress has authorized the Service to compromise any civil
case pursuant to guidelines prescribed by the Secretary. In temporary and
proposed regulations promulgated on July 19, 1999, the Service has added a new
criteria for offers when collection of the entire tax liability would create economic
hardship or if exceptional circumstances exist in which collection of the entire tax
liability would be detrimental to voluntary compliance. Temp Treas. Reg.
301.7122-1T(b), effective July 21, 1999, T.D. 8829, now provides three grounds for
offers in compromise: doubt as to liability, doubt as to collectibility, or to “promote
effective tax administration.

Under this newest standard, if there are no grounds for compromise under the other
standards, a compromise may be entered into to promote effective tax
administration when ---

(i) Collection of the full liability will create economic hardship
within the meaning of section 301.6343-1; or

(ify Regardtess-of the taxpayer's-financiat-circumstances;
exceptional circumstances exist such that collection of the full
liability will be detrimental to voluntary compliance by taxpayers;
and

(iii) Compromise of the liability will not undermine
compliance by taxpayers with the tax laws.

The temporary regulation provides special rules for evaluating offers to promote
effective tax administration and determining economic hardship. Any
determination must be “based upon consideration of all the facts and
circumstances, including the taxpayer's record of overall compliance with the tax
laws.” Economic hardship is determined after considering the taxpayer's ability to -
earn a living, the ability to meet basic living expenses, and the ability to borrow
against the equity in assets.

Although continues to dispute the tax,.there does.not appear to be.
any significant doubt concerning and [iiiiability for the tax,
penalty and interest as determined by the Service with respect to the - rofit
sharing’s annuity accounts or *ax liability. District Counsel (North
Central District) has provided advice concerning the strong merits of the Service’s
position on both issues. In response to our request, the Associate Chief Counsel
(EBEO) reviewed the first issue and concurs with the District Counsel conclusion.

Revenue Officer Beth Coons has previously solicited an offer in compromise from

W on the grounds of collectibility, with success. | N2
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told Ms. Coons that he is unwilling to provide the fundamental criteria for such an
offer by submitting a statement under perjury in which he lists his assets.

W ust be willing to comply with the regulatory criteria before the Service
can consider such an offer.

The Service might consider an offer based upon the grounds of promoting tax

administration, if—submits such an offer, based upon verification of

the information provided in such offer. The consideration of such an offer should

include an analysis-of-whether.compromise-of-the-liability-would-undermine——

compliance with the tax laws based upon all the facts and circumstances, including
and - overall compliance with tax laws.

RECOMMENDATIONS:

you have further questions, call Arlene Blume at 202-927-0320.




