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From:From: LauferLaufer JanetJanet AA 
sent:sent: Wednesday,Wednesday, AugustAugust 08,08, 20072007 3:243:24 PMPM 
To:To: FishFish DavidDavid LL 
Cc:Cc: BinderBinder ElizabethElizabeth R;R; BrokawBrokaw JamesJames L;L; KatzKatz SarahSarah R;R; FontenroseFontenrose RobertRobert 
Subject:Subject: RE:RE: 990-T990-T taxtax ratesrates forfor 501(c)(9)501(c)(9) orgs.orgs. 

PerPer ourour phonephone discussiondiscussion onon FridayFriday 8/3,8/3, II amam confirmingconfirming ourour recommendationrecommendation thatthat aa 990-990-TT filerfiler 
thatthat isis exemptexempt underunder IReIRe sectionssections 501501 (c)(7),(c)(7), (9),(9), (17),(17), oror (20),(20), bebe permittedpermitted toto useuse ScheduleSchedule DD 
toto computecompute UBIT.UBIT. TheThe effecteffect isis thatthat thethe sectionsection 11(h)(11)(h)(11) capitalcapital gainsgains ratesrates wouldwould applyapply 
toto qualifiedqualified dividenddividend incomeincome ofof aa VEBAVEBA thatthat isis subjectsubject toto UBITUBIT underunder sectionsection 512.512. 

NoteNote thatthat VEBAsVEBAs areare referredreferred toto inin sectionsection 501501 (c)(9),(c)(9), andand ourour understandingunderstanding isis thatthat thethe issueissue ofof 
whetherwhether thethe filerfiler isis permittedpermitted toto useuse ScheduleSchedule DD hashas thusthus farfar beenbeen raisedraised onlyonly inin thethe contextcontext ofof 
VEBAs,VEBAs, butbut wewe wouldwould reachreach thethe samesame conclusionsconclusions withwith respectrespect toto 501501 (c)(7),(c)(7), (17)(17) andand (c)(20)(c)(20) 
organizations.organizations. WeWe referrefer toto VEBAsVEBAs belowbelow forfor brevity.brevity. 

SectionSection 11(h)(11)(h)(11) waswas addedadded toto thethe InternalInternal RevenueRevenue CodeCode byby thethe JobsJobs andand GrowthGrowth TaxTax ReliefRelief 
ReconciliationReconciliation ActAct ofof 20032003 (P.L.(P.L. 108-27)108-27) andand generallygenerally providesprovides thatthat qualifiedqualified dividendsdividends paidpaid toto 
shareholdersshareholders byby aa domesticdomestic corporationcorporation oror qualifiedqualified foreignforeign corporationcorporation betweenbetween 5/6/20035/6/2003 andand 
12131/201012131/2010 areare taxedtaxed atat capitalcapital gainsgains rates.rates. 

OurOur analysisanalysis isis asas follows:follows: 
•	•	 SectionSection 511511 (b(b)(1))(1) imposesimposes aa taxtax onon UBITUBIT ofof everyevery trusttrust describeddescribed inin 511511 

(b)(2)(b)(2) thatthat isis "computed"computed asas providedprovided inin sectionsection 11(e)."(e)." 
•	•	 SectionSection 511511 (b)(2)(b)(2) sayssays thethe (b)(1)(b)(1) taxtax appliesapplies toto truststrusts thatthat areare exemptexempt 

fromfrom taxtax (except(except asas providedprovided inin partpart II oror partpart IIIIII relatingrelating toto privateprivate 
foundations)foundations) byby reasonreason ofof 501501 (a)(a) andand whichwhich ifif notnot forfor suchsuch exemptionexemption 
wouldwould bebe subjectsubject toto subchaptersubchapter J.J. 

•	•	 SectionSection 11(e)(e) imposesimposes aa taxtax onon thethe taxabletaxable incomeincome ofof everyevery estateestate andand 
everyevery trust,trust, andand alsoalso setssets forthforth taxtax rates.rates. SectionSection 11(h)(1)(h)(1) refersrefers toto "the"the 
taxtax imposedimposed byby thisthis section",section", whichwhich couldcould bebe readread asas notnot includingincluding taxtax 
imposedimposed byby sectionsection 511511 (b)((b)(1)1) thatthat isis computedcomputed asas providedprovided inin sectionsection 11 
(e).(e). However,However, wewe believebelieve thethe betterbetter readingreading isis thatthat sectionsection 1(h)1(h) isis 
writtenwritten veryvery broadlybroadly andand isis intendedintended toto applyapply toto truststrusts otherwiseotherwise subjectsubject 
toto sectionsection 1(e)1(e) rates.rates. NoteNote alsoalso thatthat wewe understandunderstand sectionsection 1(i),1(i), 
whichwhich modifiesmodifies thethe sectionsection 1(e)1(e) rates,rates, hashas beenbeen appliedapplied toto exemptexempt 
truststrusts.. 

•	•	 BecauseBecause taxtax isis imposedimposed onon exemptexempt organizationsorganizations underunder 511511 (b),(b), wewe dodo 
notnot seesee aa basisbasis forfor distinguishingdistinguishing inin applicabilityapplicability ofof 11(h)(h) ratesrates 
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betweenbetween VEBAsVEBAs andand otherother typestypes ofof exemptexempt organizations.organizations. AlthoughAlthough wewe 
areare onlyonly awareaware ofof thisthis issueissue havinghaving beenbeen raisedraised withwith respectrespect toto VEBAs,VEBAs, 
therethere wouldwould bebe implicationsimplications forfor exemptexempt organizationsorganizations otherother thanthan VEBAsVEBAs 
(including(including qualifiedqualified plans)plans) thatthat havehave UBITUBIT basedbased onon debt-financeddebt-financed 
incomeincome underunder sectionsection 514.514. 

•� TheThe issueissue wouldwould affectaffect onlyonly exemptexempt organizationsorganizations structuredstructured asas trusts,trusts,• 
notnot corporations.corporations. VEBAsVEBAs andand qualifiedqualified plansplans areare structuredstructured asas trusts;trusts; 
otherother exemptexempt organizationsorganizations areare usuallyusually structuredstructured asas corporations.corporations. 

•� WeWe havehave consideredconsidered thatthat VEBAVEBA UBITUBIT isis imposedimposed underunder sectionsection 512(a}512(a}• 
(3),(3), whichwhich isis aa functionfunction ofof thethe sectionsection 419A419A accountaccount limitlimit beingbeing exceededexceeded 
asas wellwell asas thethe VEBAVEBA havinghaving income.income. UnderUnder regulationregulation SeeSee sectionsection 
1.512(a}-5T,1.512(a}-5T, O&AO&A 3(b}:3(b}: UBITUBIT ofof aa VEBAVEBA isis thethe lesserlesser ofof thethe incomeincome oror 
thethe excessexcess ofof thethe totaltotal amountamount atat thethe endend ofof thethe yearyear overover 
thethe sectionsection 419A419A accountaccount limit.limit. ForFor thisthis purpose,purpose, reservesreserves forfor 
postretirementpostretirement medicalmedical isis notnot includedincluded inin thethe accountaccount limitlimit andand (See(See 
sectionsection 512(a)(3}(E}}512(a)(3}(E}} andand soso postretirementpostretirement medicalmedical reservesreserves areare 
sub'ectsub'ect toto UBITUBIT toto toto thethe extentextent theethee isis incinc 
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