
Executive Summary of Issues 

General Report 

A. TIN Matching Penalty Relief 

Until legislation is enacted expanding eligibility to use the TIN Matching 
Program to include filers of information returns in addition to returns that report 
payment types subject to backup withholding, the IRS should provide special 
relief from assessment of incorrect-TIN penalties for filers of non-wage 
information return types for which current rules do not permit TIN validation in 
the TIN Matching Program. In addition, a checkbox should be added to Form W-
9 and Form W-4P which the payee/recipient can check to specifically authorize
the information return filer to validate the payee’s name-TIN combination through 
the IRS TIN Matching Program. 

B. W-9 Revision 

IRPAC asks the IRS to incorporate into the Instructions for Form W-9 all of 
the clarifications which were issued April 10, 2015, but are not commonly 
consulted by taxpayers because they are only available on an IRS webpage and 
that webpage is not linked to nor mentioned in the Form W-9 and Instructions on 
irs.gov. In addition, IRPAC recommends that a substitute Form W-9 that will be 
used only for accounts not subject to FATCA may omit the fourth jurat statement 
which says “The FATCA code(s) entered on this form (if any) indicating that I am 
exempt from FATCA reporting is correct.” 

C. Assisting SBSE and OSP to Improve the Penalty Abatement Process 

IRPAC’s 2013 and 2014 Annual Reports mentioned problems in 
administration of the reasonable cause penalty abatement process for 
information returns. In 2015, at the request of the Small Business & Self 
Employed Division, IRPAC began furnishing to the Office of Servicewide 
Penalties examples of typical problem situations in IRS handling of civil penalty 
notices, letters and taxpayer penalty abatement requests relating to information 
return penalties, to assist OSP in identifying areas that can be improved. The 
IRS should continue to work closely with IRPAC as OSP develops a strategy for, 
and implements improvements in, the reasonable cause process so that penalty 
abatement requests can be resolved more efficiently and effectively and the 
compliance burden, cost and time for taxpayers and the IRS can be reduced.

D. Suggestions for Improvements to the IRS Use of FAQs 

IRPAC recommends that the IRS create an archived, searchable 
database for FAQs that have been modified or deleted from irs.gov, so that 
information reporters who rely on an FAQ in filing information returns can later 
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demonstrate the basis for the position taken. Currently many information 
reporters are forced to print hard copies of the website with date stamps to 
support any position taken in reliance on an FAQ should the content of the FAQ 
later change or be deleted. In addition, where practical, IRPAC recommends that 
the IRS enunciate the reasons supporting any changes to or deletions of prior 
FAQs to enhance transparency. 

Employer Information Reporting and Burden Reduction  

A. Electronic Transmittal of Employer Withheld IRS Tax Levy Proceeds 

IRPAC recommends that IRS permit the use of EFTPS or a similar format 
to transmit employer-withheld IRS tax levy proceeds electronically to the U.S. 
Treasury, which will reduce burden to taxpayers, employers and the IRS and 
allow levies to be deposited sooner than the current procedure allows. The 
current procedure of mailing individual physical checks to the U.S. Treasury with 
employee SSN and tax information written on the face of each check leads to 
many payments being incorrectly applied, or not applied at all, to individual 
taxpayer accounts; it also exposes individual taxpayer identifying information 
which could lead to identity theft issues. 

B. Pensions and IRA Complications 

IRPAC believes there are gaps in the withholding and information reporting 
guidance available to U.S. pension payors and IRA trustees when they must 
process and report certain common types of qualified plan payments to 
presumed or documented nonresident alien (NRA) plan participants. These gaps 
leave withholding agents unsure if and when withholding under §1441 applies 
and how to accurately and clearly report amounts distributed or deemed to be 
distributed under §1461. As a result, IRPAC believes that the IRS is not receiving 
accurate and complete information and could be losing revenue. IRPAC 
recommends that the IRS clarify the withholding and information reporting 
requirements for certain pension plan distribution scenarios to NRAs. IRPAC 
believes it is important to focus on distributions including net unrealized 
appreciation (NUA) of employer securities, loan offsets, defaulted or deemed 
plan loans, and direct rollover payments to IRAs. 

To address a separate problem, IRPAC recommends that the IRS create a 
new Form 1099-R distribution code for Box 7, titled “IRA Assets Escheated to 
State.” IRPAC believes that the IRA assets escheated to state governments are 
distributions includable in gross income, as defined in §408(d)(1) and §1.408-
4(a)(1), and that these distributions should be reported on Form 1099-R as 
required under § 6047. Reported in this manner, IRA owners would not face the 
50% missed RMD excise tax found in §4974 that is levied on assets not 
distributed once the IRA owner attains age 70 ½, the default 10% withholding 
would help offset tax due by the IRA owner, and IRS matching of underreported 
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amounts and the resulting deficiency notice should alert the IRA owner about the 
escheated IRA assets and hasten their recovery of the money from the state. 

C. Publication 1586 Revision, Reasonable Cause Regulations & Requirements 
for Missing and Incorrect Name/TINs 

IRPAC recommends the following clarifications and additions to 
Publication 1586: First, add Forms 1095-B, 1095-C and 1094-C to the “What’s 
New” section; second, correctly describe the requirements of annual TIN 
solicitations made by mail; third, include published guidance on what reasonable 
cause penalty relief is and how it can be established; fourth, clarify the 
requirements for annual TIN solicitations made by mail for information required to 
be reported on Form 1099-R and Form 5498.

D. Theft of Business Taxpayer’s Identity 

IRPAC recognizes IRS attention to measures designed to prevent and 
remediate personal identity theft, but calls for recognition of how serious and 
sophisticated business identity theft is for the average business owner.  Damage 
caused to small businesses by business identity theft can be detrimental and can 
prevent them from obtaining credit or from expansion. First, IRPAC recommends 
permitting truncation of the payor/issuer’s EIN on recipient copies of information 
returns because truncation will allow companies that issue 1099s and other 
information returns reduce the opportunity for false information returns being filed 
using their EIN and legal name. On the new Form 1095-B which displays the EIN 
of the insurer and an employer EIN, IRPAC recommends permitting truncation of 
both EINs. Second, IRPAC recommends the IRS revise Revenue Procedure 
2010-16 to state that an address change related to an EIN will only occur after 
receipt of IRS Form 8822-B (Change of Address – Business) and implement 
procedures in all service centers to prevent the address in the Business Master 
File from being overwritten when a tax return is filed that is not normally filed by 
the business. Third, IRPAC recommends flagging a business when its Form 941 
box on Line 15 of part 3, which states that a business has closed or stopped 
paying wages, has been checked. Moreover, two separate boxes should be 
created; one section stating “If your business has closed check here”; the 
alternate section should state “If you have stopped paying wages, check here”. 
By adding these options, the IRS can close an EIN if the business has closed 
and prevent fraudulent future use of old EINs. 

E. Publications and Forms Changes 

IRPAC made nine recommendations this year to improve forms, IRS 
websites and instructions to help individuals and small businesses to better 
understand various forms and the requirements needed to fill out the forms. 
These changes will help increase reporting accuracy and reduce the burden on 
individuals, businesses and IRS. IRPAC thanks IRS Forms and Publications 
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personnel for adding the new Publication 590-B to the instructions on the back of 
the 2016 draft 1099-R and adding a description for Box 2 on the 2016 draft 1099-
B. IRPAC continues to recommend an on-line service where small businesses 
can electronically file their 1099s without charge directly to the IRS, making the 
information return data available to IRS earlier for fraud detection. 

F. Reporting by Insurance Companies and Third Parties under §6055 and 
§6056 

The ability of IRS to use information from Forms 1095-B and 1095-C to 
verify tax compliance on individual income tax returns for 2015 and future years 
will depend largely on the accuracy of taxpayer name and social security number 
information reported. IRPAC recommends an electronic link from the instructions 
for line 61 of Form 1040 to the IRS web site discussing why your health 
insurance company needs your SSN, as a means of encouraging accurate 
reporting. IRPAC also recommends that IRS develop a specific webinar with 
detailed information for Form 1095-B and 1095-C filers on the benefits of using 
error reports from the new AIR filing system to enhance future accurate reporting. 
IRPAC also recommends that IRS modify existing correction guidance for these 
new returns for the first two years of filing so that filers can focus on correcting 
records for future years’ reporting. 

G. ACA Education 

IRPAC compliments IRS on the websites and webinars for insurance 
companies and employers that have been created this year that help them 
understand the Affordable Care Act requirements for Forms 1095-B and 1095-C.
IRPAC recommends the IRS create clear written guidance or FAQs on explaining 
additional issues where there is no information available in publications and 
forms instructions, and develop new webinars focused on the 1095-B and 1095-
C correction process and common errors noted in 2015 information returns filed. 

Emerging Compliance Issues 

A. IRC §6050W and Form 1099-K Reporting 

IRPAC again recommends that guidance (e.g., revenue rulings, notices, 
proposed regulations) is needed related to §6050W "Returns Relating to 
Payments Made in Settlement of Payment Card and Third Party Network 
Transactions." Most importantly, IRPAC recommends that key terms integral to 
the meaning of “third party payment network” be defined because entities making 
payment with respect to third party payment network transactions (called third 
party settlement organizations or TPSOs) are not subject to reporting under 
§6050W unless the payments made to any given recipient exceed a de minimis 
threshold. Understanding whether reporting is required on hundreds of 
thousands of transactions is critical to the usefulness of the reporting data that 
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has been generated as a result of this provision. 

It has been over four years since IRPAC first recommended that additional 
guidance be issued in this area. During that time IRPAC has had substantive and 
productive discussions with IRS personnel regarding these issues, but it appears 
that progress on this guidance project at the IRS has stalled. Prioritizing the IRC 
§6050W guidance project would not only help the tax reporting community, but 
also would help the IRS tax collection efforts. We understand the IRS is working 
on pilot projects to utilize the reported information under §6050W as a tool for 
audit management. IRPAC believes that the IRS's statistics based on reported 
information under §6050W may not be complete due to unreported information 
as a result of the undefined terms discussed above. It is in both the IRS's interest 
and the tax reporting community's interest to address these definitional issues as 
quickly as possible to ensure that only entities that are appropriately 
characterized as TPSOs are able to avail themselves of the de minimis rules. 

In addition, IRPAC recommends that the IRS issue guidance to clarify 
whether an aggregated payee (i.e., an intermediary who receives payments from 
a payment settlement entity (PSE) on behalf of one or more participating payees 
and distributes such payments to the participating payees) can retain its TPSO 
status; and that the IRS issue guidance with regard to how TPSOs are to apply 
the de minimis rules when the TPSO contracts mid-year with another entity (e.g., 
an electronic payment facilitator (EPF)) to make payment or when the product 
buyer directs a separate TPSO to make payment to the merchant participating in 
the first third party payment network. 

To save mailing costs associated with very small payments, IRPAC 
recommends either implementing a minimum threshold below which reporting 
under IRC §6050W would not need to be performed or issuing guidance to 
exclude from the definition of a "reportable payment transaction" wire transfers of 
funds that are equal to $.01, which are typically made by a PSE solely to check 
that it has the correct banking information for the merchant at the time the 
relationship is established. 

B. Form 1099-B Aggregate Reporting of Sales 

IRPAC thanks the IRS for responding to several of our recommendations 
made in the 2014 Public Report and wants to continue the momentum with the 
2015 report. Specifically IRPAC requests that the IRS undertake a regulatory 
project to amend regulations to allow for aggregate sales reporting on Form 
1099-B for one trade order filled on the same day by multiple fills. 

C. Transfers of Section 1256 Options 

IRPAC would like clarification that the receiving broker is responsible for all 
future tax reporting in the event that a client transfers a section 1256 option 
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contract from one firm to another. 

D. Complex Debt Reporting Requirements 

As we rapidly approach the coverage date for complex debt on January 1, 
2016, IRPAC recommends that the IRS permit brokers to calculate market 
discount on covered bonds purchased after January 1, 2014 as long as the 
security has not made any partial principal payments or a client has not elected 
that market discount be included in income currently with their broker. We also 
recommend that brokers be allowed to report Original Issue Discount and 
Acquisition Premium on all covered tax-exempt bonds on Form 1099-OID
beginning with the 2017 tax year. Lastly, IRPAC recommends that the IRS 
provide guidance on how to calculate adjusted cost basis, market discount, and 
premium for bonds whose terms are not made available by the issuer or provide 
penalty relief to firms if they are unable to report this data on Forms 1099. 

E. Form 1098-T 

IRPAC worked with the IRS in support of university and college backed 
initiatives to encourage the IRS to waive penalties associated with the Notice 
972CG proposed penalty program for incorrect or missing TINs in relation to 
Form 1098-T because universities and colleges cannot require a student to 
submit a TIN in order to register, and they have no mechanism to check if TINs 
provided by students are accurate. IRPAC applauds the steps the IRS took to 
provide relief to universities and college for tax years 2013 and 2014 that will 
save both taxpayers and the IRS time and money. For returns required after 
December 31, 2015, Congress enacted §6724(f) which provides that no penalty 
will be assessed for failing to provide the TIN of an individual on a Form 1098-T if 
the educational institution accurately certifies that it has complied with the 
standards promulgated by the Secretary for obtaining individuals’ TINs. 

International Reporting and Withholding 

A. Notice 2015-10 – Guidance on Refunds and Credits Under Chapter 3 and 
Chapter 4 

In Notice 2015-10, the IRS announced rules under which it will reject 
(either in whole or in part) certain withholding tax refund claims filed by payees if 
the total amount of a withholding agent's required deposit for a calendar year is 
less than the amount actually deposited by that withholding agent ("shortfall"). 
Under this Notice, "Pro-rata" refunds will be allowed based on the ratio of the 
amount actually deposited by the withholding agent to the total amount required 
to be deposited. IRPAC believes that the pro rata approach to denying refund 
claims of payees whose withholding agents have a deposit shortfall is not a 
viable approach to combatting fraudulent withholding tax refund claims.  Not only 
does IRPAC believe this approach may exceed Treasury's authority under the 
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statutory regime, but the approach would create extreme administrative hardship 
for thousands (if not millions) of refund claimants, as well as the IRS. Assuming 
Treasury believes that it does have the authority to limit refunds where there is a 
withholding agent deposit shortfall, IRPAC recommends that Treasury pay these 
refund claims on a first in- first out (FIFO) basis. Further, IRPAC recommends 
that the IRS maintain lists of withholding agents whose Payees would be exempt 
from the deposit shortfall rule (e.g., established withholding agents and 
withholding agents otherwise willing to post bond to assure the IRS that it will be 
able to collect shortfalls). Finally, IRPAC recommends that the IRS include an 
exception to the deposit shortfall rule where the amount of the withholding 
agent's apparent deposit shortfall is less than 10% of the amount reported as 
withheld on all Forms 1042-S filed by the withholding agent. 

B. Treatment of Negative Interest for U.S. Tax Information Reporting and 
Withholding Purposes 

Under a number of scenarios, parties to commercial transactions that 
would normally call for the payment of interest are required to pay what has 
become known as “negative interest,” a phenomenon due to the recent decline in 
prevailing interest rates – which in some cases are below 0%. IRPAC 
recommends that guidance be issued promptly regarding the proper treatment of 
so-called “negative interest” for purposes of U.S. tax information reporting and 
withholding requirements under chapter 3 and chapter 4, since existing U.S. tax 
rules do not address either the character or source of such payments. 

C. NFFEs Should Have a Single FATCA Status 

Presently, NFFEs are obligated to ascertain their FATCA status based on 
the applicable Treasury Regulations. However, partner jurisdiction FFIs are 
obligated to ascertain the FATCA status of an NFFE based on the application of 
Annex 1 of the applicable IGA. Consequently, in cases where NFFEs provide a 
W-8BEN-E to an FFI located in an IGA jurisdiction, the NFFE may certify that it is 
a passive or active NFFE pursuant to the requirements of the applicable IGA. On 
the other hand, if the same NFFE provides a W-8BEN-E to a non-IGA FI or a 
USFI, it must ascertain its status under the applicable regulations. Thus, IRPAC 
recommends that the IRS issue guidance that permits NFFEs to determine their 
“FATCA status” using the definitions contained in Annex 1 of the IGA applicable 
to the NFFE’s country of organization and to certify such status on a Form W-
8BEN-E that is provided to any person within or without such IGA jurisdiction. 

D. Can FFI in an “in substance” Model 1 IGA Jurisdiction Be Treated as a 
PFFI? 

IRPAC recommends that guidance be issued (preferably in the form of an 
FAQ to facilitate a prompt response) to clarify whether (a) a foreign financial 
institution (FFI) in an “in-substance” Model 1 country can claim participating 
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foreign financial institution (PFFI) status, and be treated as such by withholding 
agents and FIs, and (b) withholding agents and FIs that have previously agreed 
to treat account holders located in “in substance” Model 1 IGA jurisdictions as 
PFFIs may continue such PFFI treatment, even after the applicable jurisdiction 
signs the IGA, until either (i) the applicable form on which PFFI status was 
claimed expires, or (ii) the account holder notifies the withholding agent of a 
change in circumstances in the form of new documentation establishing Model 1 
FFI status. 

E. Certain Controlling Persons of Non-U.S. Trusts 

IGAs presently contain terms that are not consistent with U.S. law and 
regulations resulting in disparate treatment compared to entities subject to U.S. 
information reporting obligations. One instance is that, under an applicable IGA, 
all U.S. persons that are trustees, trust protectors, beneficiaries and certain other 
parties are subject to information reporting whether the related trust is an FFI or 
passive NFFE. On the other hand, under U.S. law and applicable regulations, 
only U.S. persons considered to hold an equity interest in a trust would be 
subject to information reporting. IRPAC recommends that Treasury modify the 
Model IGA and utilize the “Most Favored Nation” provisions of existing IGAs to 
conform IGA reporting requirements with respect to controlling persons of non-
U.S. trusts with the reporting requirements for such persons under U.S. law. 

F. Eliminate “Reason to Know” Standard for FATCA Reporting Exemption 
Claims 

IRPAC recommends that the “reason to know” standard in Treas. Reg. 
§1.1471-3T(d)(2)(i) dealing with documented claims to be exempt from FATCA 
reporting be eliminated. Alternatively, IRPAC recommends that Treasury add to 
this regulation a complete list of the circumstances under which a withholding 
agent will be considered to have reason to know that a FATCA exemption code 
for an entity payee is incorrect. The regulations provide an example of the 
application of the “reason to know” standard for an individual, but for an entity 
there are no examples to show what circumstances would constitute “reason to 
know” where the withholding agent doesn’t already have actual knowledge. It is 
unclear how a withholding agent would have "reason to know" that a FATCA 
exemption code for an entity is incorrect without the dedication of significant time 
and resources to researching publicly and other available information to 
determine whether such a claim could be false, and even after dedicating such 
resources, the withholding agent may be uncertain as to whether the “reason to 
know” standard has been met given the breadth and vagueness of this standard. 

G. Meaning of “provided together” Regarding Circumstances Under Which a 
Form W-8 Remains Valid Indefinitely When Accompanied by Documentary 
Evidence 
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The language contained in Reg. §§1.1441-1T(e)(4)(ii)(B)(1)-(2), 1.1471-
3(c)(6)(ii)(B)(2) and 1.1471-3T(c)(6)(ii)(B)(3) appears to provide that 
documentary evidence must be received contemporaneously with the 
corresponding Form W-8 in order for the form to remain valid indefinitely. 
Contemporaneous receipt is often not feasible since, as a practical matter, these 
documents are often solicited, reviewed and retained by disparate areas within a 
withholding agent’s operations. IRPAC recommends the IRS change Treas. Reg. 
§§1.1441-1T(e)(4)(ii)(B)(1)-(2), 1.1471-3(c)(6)(ii)(B)(2), and 1.1471-
3T(c)(6)(ii)(B)(3) regarding the meaning of the phrase “provided together” to 
clarify that a Form W-8 described in these sections remains valid indefinitely so 
long as supporting documentary evidence is received before the Form W-8 would 
otherwise expire under the general 3+ year validly period. 

H. Glitch in “paid and received” Requirement for Foreign Source Services 
Income 

IRPAC recommends the IRS revise the Treas. Reg. §1.6041-4T(a)(2) 
cross reference to Treas. Reg. §1.6049-4T(f)(16) to ensure that the clause (iii) 
test of Treas. Reg. §1.6049-4T(f)(16) also applies to payors making payments of 
amounts otherwise subject to section 6041. Under Treas. Reg. §1.6041-4T(a)(2), 
information returns are not required for payments of amounts from sources 
outside the United States (e.g., payments for services performed outside the 
United States) paid by a non-U.S. payor or non-U.S. middleman and paid and 
received outside the United States. The regulation continues that Treas. Reg. 
§1.6049-4T(f)(16) details the circumstances in which an amount is considered to 
be paid and received outside the United States. Notwithstanding that the 
IRS/Treasury regulation drafters likely did not intend the Treas. Reg. §1.6041-
4T(a)(2) cross reference to Treas. Reg. §1.6049-4T(f)(16) to limit the paid and 
received requirement to only banks or other financial institution payors or to 
certain other interest-type payments, that appears to be the result for payments 
made by non-banks to which section 6041 applies. To remedy this problem, 
IRPAC recommends that Treasury revise the Treas. Reg. §1.6041-4T(a)(2) cross 
reference to Treas. Reg. §1.6049-4T(f)(16) to ensure that the clause (iii) test of 
Treas. Reg. §1.6049-4T(f)(16) applies also to payors making payments of 
amounts otherwise subject to section 6041. 

I. Application of U.S. Indicia Rules at Reg. § 1.1441-7T(b)(5) to Forms W-8ECI 

IRPAC recommends that the regulations be modified to clarify that Forms 
W-8ECI are not beneficial owner withholding certificates for purposes of Treas. 
Reg. §1.1441-7T(b)(5). Treas. Reg. §1.1441-7T(b)(5) provides that a withholding 
agent has reason to know a beneficial owner withholding certificate (as defined in 
§1.1441-1(e)(2)) of a direct account holder is unreliable or incorrect for purposes 
of establishing the account holder's foreign status if certain U.S. indicia are 
reflected either on the withholding certificate itself, or as part of the account 
holder records. For this purpose, a current residence or mailing address inside 
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the U.S. would constitute U.S. indicia and, unless cured, would essentially 
invalidate a withholding certificate. However, in order for a Form W-8ECI to be 
valid it must include a U.S. business address on line 6. Unless this inconsistency 
is corrected in the regulations, it could result in the unintended invalidation of 
many properly completed Forms W-8ECI. 

J. Form W-8BEN-E, Part III, Line 15 – Treaty Claims (Special Rates and 
Conditions) 

IRPAC recommends that Line 15 of Form W-8BEN-E – on which a 
beneficial owner claiming certain treaty benefits is required to “Explain the 
reasons the beneficial owner meets the terms of the treaty article” – be
eliminated given that in most instances a withholding agent will not know with any 
certainty what reasons are acceptable, and is, therefore, unable to apply any 
reliable due diligence review to the claims made. IRPAC believes that other 
information already required on Line 15 (including the treaty Article, withholding 
rate and type of income) provides sufficient support for a withholding agent to 
evaluate treaty eligibility, and recommends that the Form W-8BEN-E instructions 
for Line 15 be changed to further require the claimant cite the specific 
paragraph(s) of the article of the treaty applicable to the particular claim. 

K. New Limitation on Benefits Certification on 2016 Draft Form 1042-S 

On the 2016 draft Form 1042-S, Line 13j requests a Limitation on Benefits 
(LOB) code to indicate how the payee qualifies to satisfy the LOB provision of a 
tax treaty. With the exception of Code #1 (individual) and possibly Code #2 
(Government – contracting state/political subdivision/local authority), this 
question requires that the withholding agent know the facts surrounding the 
payee's receipt of the income that under normal business circumstances are not 
within the withholding agent's ability to know.  Accordingly, IRPAC recommends 
that if Treasury/IRS intend to keep this question on the Form 1042-S, it add 
exactly the same question to the Form W-8BEN-E to provide a basis for the 
withholding agents' response. In addition, because (with the exception of Code 
#1 and possibly Code #2) this question requires that the withholding agent know 
facts the withholding agent is typically unequipped to know, IRPAC recommends 
that the standard for rejecting the Form W-8BEN-E with respect to this response 
be limited to responses that are contrary to facts of which the withholding agent 
has "actual knowledge" (and not for which the withholding agent might have a 
"reason to know"). 

L. Account by Account Reporting on Form 1042-S 

IRPAC recommends that the IRS modify the 2015 Form 1042-S
instructions with respect to the requirement for U.S. financial institutions to report 
on an account by account basis, to clarify what is meant by “account” in such 
context, and to provide additional guidance. IRPAC has recommended specific 
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language for this purpose. We understand that the account by account filing 
requirement is related to the reciprocal reporting requirement that the U.S. 
Government has under its FATCA intergovernmental agreements with Partner 
Countries with respect to financial accounts held by US financial institutions for 
residents of such Partner Countries. To that end, we believe that the additional 
clarifying instructions would be helpful to U.S. financial institutions in undertaking 
this additional burden. 

M. Substitute Form 1042-S Recipient Copies 

IRS Pub. 1179 (dated June 29, 2015) states “As of 2015 paper substitutes 
for Form 1042-S may no longer contain multiple income types for the same 
recipient (except Copy E retained by the withholding agent). Copies B, C, and D 
must be identical to the IRS form.” We understand that, for these purposes, 
“identical” means that the content, font size and form layout of a substitute form 
may not differ in any manner from the official IRS version, and that only one 
Form 1042-S may be displayed on a single page. These Pub. 1179 
pronouncements are a dramatic departure from form specifications that have 
existed for many years. The ability to use substitute versions of payee 
statements offers many practical advantages to form filers as well as to payees. 
For example, customized payee statements may eliminate portions of information 
returns that are not applicable to particular payees, and may also display multiple 
forms on a single page (for payees that receive more than one type of income in 
a single year) in a  logical manner - thus resulting in more streamlined and easier 
to read forms. 

IRPAC recommends that the use of substitute Form 1042-S payee 
statements be retained and that IRS Publication 1179 be updated to reflect how 
such statements can deviate from the official Form 1042-S payee statements.  
IRPAC also recommends that if the IRS ultimately eliminates the use of all 
substitute Form 1042-S payee statements (which is essentially what is being 
mandated in Pub. 1179 dated June 29, 2015), IRS provide a reasonable 
transition period within which withholding agents can adopt the exclusive use of 
the official IRS form, and modify current practices. This period should be no less 
than two full years, thus making the new practice effective for filing calendar year 
2017 returns, due to be filed in 2018.

N. Can an Entity Listed in Annex II of an IGA Check Comparable Chapter 4 
Status Under the Regulations? 

IRPAC recommends that the IRS issue guidance to clarify that a Form W-8
provided by an FFI located in an IGA jurisdiction will be considered valid if it 
claims to be a deemed compliant FFI or exempt beneficial owner as described 
within U.S. Treasury Regulations in lieu of identifying itself as a Non-reporting 
IGA FFI, so long as the withholding agent does not know or have reason to know
that such claimed status is incorrect. While such a characterization may be 
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technically incorrect, an inadvertent error such as this should not be reason to 
invalidate the correct underlying representation that such entity is not a 
nonparticipating FFI, subject to FATCA withholding tax. Guidance should note 
that the withholding agent’s knowledge that the entity is located is an IGA 
jurisdiction does not constitute knowledge or reason to know that an FFI’s claim 
that it is a deemed compliant FFI pursuant to U.S. Treasury Regulations is 
invalid. 

O. Clarify Level of Precision Required for Annex II Claims on Forms W-8 (W-
8BEN-E, line 26; W-8EXP, line 15; W-8IMY, line 29) 

The instructions for Form W-8BEN-E state, in relevant part, “You must also 
provide the withholding agent with the specific category of FFI described in 
Annex II of the IGA application to your status” (bold added). In contrast, the 
corresponding instructions for Form W-8EXP and Form W-8IMY provide the text 
“the class of entity described in Annex II”. The phrase “class of entity” appears to 
be at a higher level than “specific category”. IRPAC recommends that guidance 
be issued to clarify the level of precision required for nonreporting IGA FFIs 
making Annex II claims on the Forms W-8 and make the requirement consistent 
across all Forms W-8.

P. Tax Form to be Provided to IGA FFI by Foreign Disregarded Entity Owned 
by U.S. Person 

IRPAC recommends that guidance be issued to clarify the tax certification 
that must be provided to an IGA FFI by an account holder that is a foreign 
disregarded entity owned by a U.S. person. The instructions to Form W-8BEN-E
are inconsistent with the IGA requirements for disregarded entities. The IGAs do 
not take into account the disregarded entity concept and appear to require that 
FFIs document the person named on the account, i.e., the disregarded entity. 
The W-8BEN-E instructions should be changed to accommodate the disregarded 
entity’s need to give the IGA FFI a Form W-8 to document its FATCA status. 

Q. Must Form 8655 Be Filed when Agent is Withholding Agent in its Own 
Right? 

Under Treas. Reg. §1.1441-7(a)(1), a withholding agent is defined in part, 
as any person, U.S. or foreign, that has the control, receipt, custody, disposal, or 
payment of an item of income of a foreign person subject to withholding. 
Moreover, any person who meets the definition of a withholding agent is required 
to deposit any tax withheld and to make returns as required under the 
regulations. Where several persons qualify as withholding agents with respect to 
a single payment, only one tax is required to be withheld and deposited. The 
definition of withholding agent and the rules regarding multiple withholding 
agents with respect to withholdable payments under the Foreign Account Tax 
Compliance Act (FATCA) are similar. Thus, where a principal utilizes a paying 
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agent to effect payments and withhold tax, both the principal and the paying 
agent are withholding agents. IRPAC recommends that the IRS clarify that in 
cases where a principal utilizes an agent to effect payment and withhold tax, that 
the principal need not file a Form 8655 (Reporting Agent Authorization)  to 
designate the agent as a reporting agent when the agent is by definition a 
withholding agent. 

R. Provision of an Option to Principals and Authorized Reporting Agents to 
Determine Which Party Will be Identified as Withholding Agent on Forms 
1042-S 

Where a principal completes Form 8655 (Reporting Agent Authorization) to 
designate a party to act as a reporting agent on behalf of principal, the 
instructions to Form 1042-S  require the reporting agent to be shown as the 
withholding agent in boxes 12a through 12i of the form, and the principal to be 
shown as the payer in boxes 18 through 20 on the form, where the agent’s 
responsibilities include the withholding and deposit of tax. Presumably, these 
instructions assume that when the agent withholds and deposits tax it will do so 
under its own EIN. These instructions are logical given that the agent is a 
withholding agent by definition, and is in line with typical business practice. 
However, there are situations where for one reason or another the principal 
would prefer to have the agent withhold and deposit tax under the principal’s EIN, 
and issue Forms 1042-S showing the principal as withholding agent in boxes 12a 
through 12i, rather than having the agent deposit and report under its EIN. 
IRPAC recommends that the IRS permit principals and reporting agents to make 
their own determination as to which of the two parties will be identified as the 
withholding agent on Form 1042-S where the agent carries out the withholding 
and deposit of tax on payments made to foreign persons on behalf of the 
principal. 

S. Box 14e of Form W-8IMY when QI Maintains no Accounts of U.S. Non-
exempt Recipients 

IRPAC recommends that IRS update the Instructions to Form W-8IMY to 
clarify that box 14(e) (requesting the QI to certify that the entity identified in Part I 
of this form does not assume primary Form 1099 reporting and backup 
withholding responsibility and is using this form to transmit Forms W-9 with 
respect to each account(s) held by a U.S. non-exempt recipient) need not be 
checked if the QI does not maintain accounts held by U.S. non-exempt 
recipients. IRPAC has recommended specific language be included within the 
instructions for box 14e of Form W-8IMY. 

T. Eliminate “(other than section 501(c) organization)” from Instructions for 
Line 36 of Form W-8BEN-E 

IRPAC recommends the IRS change the instructions to Form W-8BEN-E to 
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permit a section 501(c) organization (including a private foundation) to check the 
nonprofit organization box as its chapter 4 status and, as such, avoid the need to 
produce a tax-exempt determination letter ("TDL") or (iii) an opinion from U.S. 
counsel certifying that the organization qualifies as a section 501(c) organization 
(and not a foreign private foundation) ("Counsel Opinion"). There does not 
appear to be any policy reason why a TDL/Counsel Opinion should be required 
for Chapter 4 status purposes, when it is not required for Chapter 3 purposes. 
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IRPAC General Report 

A. TIN Matching Penalty Relief 

Recommendation 

Until legislation is enacted expanding eligibility to use the TIN Matching Program 
to include filers of information returns in addition to returns that report payment types
subject to backup withholding, the IRS should provide special relief from assessment of 
incorrect-TIN penalties for filers of non-wage information return types for which current 
rules do not permit TIN validation in the TIN Matching Program. In addition, a checkbox 
should be added to Form W-9 and Form W-4P which the payee/recipient can check to 
specifically authorize the information return filer to validate the payee’s name-TIN 
combination through the IRS TIN Matching Program. 

Discussion 

It has become widely recognized that use of the IRS TIN Matching Program by 
filers of non-wage information returns to validate reportable name-TIN combinations 
prior to IRS filing is an essential tool for a process that results in more accurate 
information return data being furnished to the IRS in original timely information returns, 
which the IRS can use to prevent income tax fraud, uncover identity theft and find 
underreporting of tax liabilities. In addition, more accurate name-TIN data in original 
information returns leads to a reduction in IRS administrative costs because fewer 
penalty notices must be prepared and mailed and fewer penalty abatement and penalty 
assessment cases must be processed. 

Through TIN Matching, filers obtain early warning of name-TIN combinations that 
appear in their records but do not match a valid name-TIN combination in IRS files. TIN 
Matching does not show filers the taxpayer identification numbers of their payees; TIN 
Matching only alerts filers to problems with TINs which payees previously furnished to 
the filers. Filers can then contact those reportable taxpayers to seek correct information 
prior to filing with the IRS.

Because use of the TIN Matching Program is presently limited to filers of just 
seven information return types for payments subject to backup withholding under 
section 3406, IRPAC continues to recommend expanding the program to cover many 
additional information returns. The most recent written recommendations can be seen in 
the 2014 and 2013 IRPAC Public Reports. IRPAC appreciates the interest the 
Commissioner has shown in this issue, and that TIN Matching Program expansion has 
been made a legislative proposal in the Fiscal Year 2016 Revenue Proposals of the 
Obama administration (Greenbook released February 2015). 

Until the TIN Matching Program is opened to filers of additional types of 
information returns, in light of the hardship which the current limitation imposes on filers 
of return types for which TIN Matching is not permitted, relief from incorrect-TIN 
penalties should be available to such filers under a special temporary procedure such 
as self-certification under penalty of perjury that the necessary initial TIN solicitation and 
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any annual solicitations following notice of incorrect TINs were performed in a 
responsible manner. In addition, a checkbox should be added to Form W-9 and Form 
W-4P which the payee/recipient can check to specifically authorize the information 
return filer to validate the payee’s name-TIN combination through the IRS TIN Matching 
Program. 

B. W-9 Revision 

Recommendations 

1. With all possible speed, incorporate into the Instructions for Form W-9 all of 
the clarifications which were issued April 10, 2015, but are not commonly 
consulted by taxpayers because they are only available on an IRS webpage 
and that webpage is not linked to nor mentioned in the Form W-9 and 
Instructions on irs.gov. 

2. Insert in the Instructions for Form W-9 and Instructions for the Requester of 
Form W-9 a clarification that a substitute Form W-9 that will be used only for 
accounts not subject to FATCA may omit the fourth jurat statement which 
says “The FATCA code(s) entered on this form (if any) indicating that I am 
exempt from FATCA reporting is correct.” 

Discussion 

In late December 2014, a new Form W-9 was released for use. It contained a 
number of enhancements, many of which were recommended by IRPAC in its 2013 
Public Report, to elicit better information from persons filling out Forms W-9. Clarity in 
the line captions on the form and clear instructions for the form make it more likely that 
the person who fills out the form will provide accurate status, name and TIN information 
that will support accurate information reporting and efficient tax administration. 

Some clarifying changes recommended by IRPAC in the fall of 2014 were not 
incorporated into the December 2014 Form W-9 and Instructions. After IRPAC 
discussed these with representatives of the Wage and Investment Division and the 
Office of Chief Counsel in January 2015, the IRS prepared clarifications to the 
instructions for lines 3, 4 and 5 of Form W-9 and posted these April 10, 2015, at 
http://www.irs.gov/portal/site/irspup/menuitem.143f806b5568dcd501db6ba54251a0a0/? 
vgnextoid=90bb58621b3ac410VgnVCM2000003c4d0a0aRCRD&vgnextchannel=21c31 
c39af0c6310VgnVCM10000024150a0a &vgnextfmt=default. These are important 
form instructions but they only appear on that webpage which is not linked to the Form 
W-9 or instructions on the IRS Forms & Publications site. Taxpayers and information 
reporters need these clarifying instructions but are unlikely to find them until they 
become part of a new Form W-9 and instructions that replace the December 2014 
edition. The IRS should make this a high priority. 
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In addition to the clarifications for lines 3, 4 and 5, IRPAC requested in the 
above-mentioned January 2015 meeting that a substitute Form W-9 without the number 
four jurat statement should be permitted to be used for accounts not subject to FATCA. 
This fourth jurat statement, which a Form W-9 signer certifies under penalties of perjury, 
states “The FATCA code(s) entered on this form (if any) indicating that I am exempt 
from FATCA reporting is correct.” This is a confusing statement for many persons who 
fill out Form W-9, including for accounts of individuals maintained inside the U.S. (to 
which FATCA never applies) and accounts of entities furnishing the form for payments 
that are not income subject to FATCA. They are crossing out the fourth jurat before 
signing, or at least raising concerns about it and asking whether they can cross it out. 
Moreover, information reporters who will be relying on such forms are concerned that in 
the event of an examination Forms W-9 with the fourth jurat crossed out might be 
deemed invalid. 

The IRS has already clarified in the Instructions for the Requester of Form W-9
that if a FATCA exemption code is not needed for a particular account, then the space 
in line 4 of the form where a FATCA exemption code can be written may be pre-filled 
with "Not Applicable," "N/A," or a similar indication that an exemption from FATCA 
reporting does not apply. IRS should add to this the clarification that the fourth jurat is 
not needed on a substitute W-9 for an account not subject to FATCA. 

C. Assisting SBSE and OSP to Improve the Penalty Abatement Process 

Recommendation 

The IRS should continue to work closely with IRPAC as the Office of Servicewide 
Penalties (OSP) develops a strategy for, and implements improvements in, 
administration of the reasonable cause penalty abatement process. IRPAC has 
furnished numerous examples of typical problem situations in IRS handling of various 
civil penalty notices, letters and taxpayer penalty abatement requests relating to 
information return penalties. 

Discussion 

The Small Businesses & Self Employed (SBSE) Division requested advisory 
feedback from IRPAC on SBSE’s 2015 issue The Penalty Abatement Process and 
Reasonable Cause Assistant. SBSE and the OSP had determined that the penalty 
abatement process for first time and reasonable cause abatement requests should be 
reviewed to determine what can be done to resolve such requests more efficiently and 
effectively. IRPAC accepted the request to assist by furnishing information OSP can use 
to develop a strategy and make improvements so penalty abatement requests can be 
resolved more efficiently and effectively and the compliance burden, cost and time for 
taxpayers and the IRS can be reduced. 

IRPAC’s 2014 and 2013 Annual Reports mentioned problems in administration of 
the reasonable cause penalty abatement process for information returns. The 
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“reasonable cause” regulations (Reg. §301.6724-1) provide for penalty abatement 
where the filer acted in a responsible manner and errors were due to events beyond the
filer’s control. Filer experience has been that even where these factors are documented, 
an initial IRS denial of the penalty waiver request is common and the filer then must 
invest additional time and expense to restate its case to the IRS. Filers often must 
submit the same documentation to the IRS multiple times, abatement requests can take 
years to resolve and filers have difficulty reaching persons in the IRS who can access 
information about the filer’s penalty waiver request or civil penalty. 

In 2015 IRPAC has assisted the OSP by identifying problem areas that should be 
addressed in the reasonable cause penalty abatement process. IRPAC looks forward to 
an ongoing dialogue with OSP on these issues and providing input on improvements to 
procedures and taxpayer communications that will reduce burdens for taxpayers and 
the IRS. 

D. Suggestions for Improvements to the IRS Use of FAQs 

Recommendations 

1. IRPAC recommends that the IRS create an archived, searchable database for 
past FAQs so that information reporters who rely on an FAQ in filing 
information returns can later demonstrate the basis for the position taken. 

2. In addition, where practical, IRPAC recommends that the IRS enunciate the 
reasons supporting any changes to or deletions of prior FAQs to enhance 
transparency. 

Discussion  

In matters relating to information reporting, the IRS often posts on its website 
informal frequently asked questions with answers (FAQs) to provide real time 
assistance for the information reporting community. FAQs are extremely helpful to the 
information reporting community as they typically answer procedural questions in the 
absence of formal guidance. In this regard, FAQs are akin to form instructions and 
publications, but can be issued more quickly so that the information reporting 
community can utilize the FAQs in preparing and filing timely information returns. 

Although IRPAC finds FAQs to be a very helpful tool for the information reporting 
community, there can be a problem with this tool when the IRS modifies or deletes 
FAQs from the website. These modifications/deletions are not consistently highlighted in 
the newly posted FAQs (date stamped with a later date) nor is the rationale for these 
modifications/deletions provided. Unexplained FAQ modifications/deletions give rise to 
uncertainty in the information reporting community because even if the 
modifications/deletions are noticed, the community is often left without an understanding 
as to what, if any, action should be taken with respect to past reports issued following 
the recommendations provided by the prior FAQ. 
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IRPAC recommends that the IRS create an archived, searchable database for 
past FAQs so that information reporters who rely on an FAQ in filing information returns 
can later demonstrate the basis for the position taken. Currently many information 
reporters are forced to print hard copies of the website with date stamps to support any 
position taken in reliance on an FAQ should the content of the FAQ later change or be 
deleted. Where practical, the IRS should also enunciate the reasons supporting its 
changes/deletions made to prior FAQs to enhance transparency. 
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A. Electronic Transmittal of Employer Withheld IRS Tax Levy Proceeds 

Recommendations 

IRPAC recommends that IRS provide an efficient method for employers to 
transmit employer withheld IRS tax levy proceeds electronically to the U.S. Treasury. 
The Electronic Federal Tax Payment System (EFTPS) is required to be utilized by 
employers to transmit federal payroll and corporate taxes to the U.S. Treasury. IRPAC’s 
recommendation is to use EFTPS or a similar format to allow employers to transmit the 
withheld levy proceeds. 

Discussion 

The current procedure, as instructed by Form 668-W (c) (DO), Notice of Levy on 
Wages, Salary, and Other Income, is to mail a physical check to the U.S. Treasury on 
the employee’s payday. On the face of the check the employer is to record: the 
taxpayer’s name, taxpayer’s SSN, tax type and the words “proceeds of levy”. This 
creates several issues for employers: 

One issue that many employers face is that the payroll department must submit a 
check request to the accounts payable department for the amount withheld from the 
employee. For large employers with multiple employees with IRS tax levies, the 
employer either has to issue multiple checks to the U.S. Treasury or combine multiple 
employee withholdings into one check and include a listing of the taxpayer name and 
TIN. This is confidential information that should not be available in the accounts payable 
department. Many payroll departments receive the payroll check deduction amount 
information only a day or two before the employee’s actual pay date. This does not give 
the employer enough time to get the accounts payable check(s) cut and mailed to 
Treasury by the employee’s pay date. Many employers do not process accounts 
payable checks every day, some are on a weekly, biweekly or semimonthly accounts 
payable processing cycle, which may or may not coincide with the employee pay date. 
This means that technically the payments are not being made timely to the Treasury. In 
many companies once a check request has been submitted to the accounts payable 
department, it is processed and mailed by the accounts payable department which 
means that the payroll department does not have any way to know what has been 
recorded “on the face of the check”, or any opportunity to get the required information 
onto the face of the check or to include a listing of the taxpayer names and TINs.

An additional issue is that most accounts payable systems do not have the 
capability to print the required information “on the face of the check” and therefore many 
checks are forwarded to Treasury with the taxpayer information printed on the check 
stub. Many times this becomes separated from the check before processing and 
applying the payment to the taxpayer account. If an employer is combining multiple 
taxpayer withholdings, the taxpayer information will be recorded on a separate 
attachment which also becomes separated from the check before processing. This 
leads to additional reconciliation work on the part of IRS to identify and apply levy 
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proceeds correctly. There are times when Treasury will apply the amount to the 
employer’s payroll tax account which results in an overpayment on the employer side 
and no credit to the actual taxpayer(s) who had the payroll deduction. This also leads to 
taxpayers being subjected to the levy deductions continuing longer than necessary and 
or penalties to the employer for not paying the funds to the correct accounts. 

Another issue caused by submitting the proceeds via a physical check is that the 
Form 668-W directs the employer where to send the proceeds of the levy; many times 
the employer is required to send the payments to local IRS offices. With IRS offices 
closing, this leads to employers getting calls from IRS directing the employer to send 
the payments to another office. In some cases IRS will talk to whomever answers the 
phone so taxpayer confidentiality then becomes an issue. In other cases the employer 
does not receive a timely notice that an office has closed leading to payments not being 
properly credited to the taxpayer(s) accounts. 

The IRPAC recommendation to provide an electronic payment method will 
ensure that withheld levy proceeds are efficiently, timely and correctly credited to the 
proper taxpayer(s) account. An electronic payment method will reduce processing time 
at IRS and Treasury and could significantly reduce the continuous burdensome 
communications and reconciliations necessary between the employer, the taxpayer, the 
IRS and the U.S. Treasury. An additional benefit of electronic transmission will be 
increased revenue because the proceeds will be deposited in the Treasury much 
sooner than the current process of handling physical checks. 

B. Pensions and IRA Complications 

1. Withholding and reporting for pension payments to NRAs 

Recommendation  

IRPAC recommends that the IRS clarify the withholding and information 
reporting requirements for certain pension plan distribution scenarios to 
nonresident aliens (NRAs). IRPAC believes it is important to focus on 
distributions including net unrealized appreciation (NUA) of employer securities, 
loan offsets, defaulted or deemed plan loans, and direct rollover payments to 
IRAs. 
.
Discussion 

IRPAC believes there are gaps in the withholding and information 
reporting guidance available to U.S. pension payors and IRA trustees when they 
must process and report certain common types of qualified plan payments to 
presumed or documented NRA plan participants. These gaps leave payors 
unsure if and when withholding under IRC § 1441 applies and how to accurately 
and clearly report amounts distributed or deemed to be distributed under IRC 
§ 1461. As a result, IRPAC believes that the IRS is not receiving accurate and 
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complete information and could be losing revenue. There is no such concern for 
U.S. payees, as Form 1099-R, Distributions From Pensions, Annuities, 
Retirement or Profit-Sharing Plans, IRAs, Insurance Contracts, etc., provides 
dedicated boxes and distribution codes to seamlessly report these transactions 
and the Chapter 61 withholding rules are covered clearly in the code and 
regulations. 

Below are some common scenarios faced by payors and a sampling of 
the questions that IRPAC believes remain unclear: 

a. NRA plan participant requests an in-kind distribution of his/her employer 
securities that is eligible for net unrealized appreciation treatment. 

o What portion of the in-kind distribution is subject to withholding under 
IRC § 1441? (all or just the cost basis) 

o Are payors required to sell shares of the employer security to generate 
cash for withholding? 

o What portion of the in-kind distribution is subject to reporting under IRC 
§ 1461? (all or just the cost basis) 

b. NRA plan participant has a deemed loan transaction processed on his/her 
account. Generally, a deemed loan occurs when a plan participant defaults on 
a prior loan taken from his or her account balance (e.g., missed payments, 
loan amount exceeded statutory limit). In most cases, no cash is distributed 
during this transaction, but under IRC 72(p), the deemed loan is treated as a 
taxable distribution.

o What if any withholding obligation does a payor have under IRC 
§ 1441?

o If there is a withholding obligation, how does the IRS view the payor’s 
responsibility to aggregate any future cash payments with the deemed 
loan for the purpose of calculating withholding on that future 
distribution? While IRC § 1.1441-2(d) seems to require the aggregation 
with a future cash payment if that payment occurs prior to the filing of 
Form 1042, Annual Withholding Tax Return for U.S. Source Income of 
Foreign Persons, (including extensions), it does not provide a clear 
procedure when the future payment crosses tax years. Guidance is 
needed with respect to both Forms 1042 and 1042-S, Foreign Person's 
U.S. Source Income Subject to Withholding, reporting if these 
payments cross tax years. 

o What if the future distribution is a direct rollover? Direct rollovers are 
not subject to federal income tax. Would a payor be required to 
aggregate the deemed loan with the direct rollover request to 
determine withholding on the prior deemed loan and withhold that 
amount against the direct rollover? How would the withholding be 
reported, since the withholding now becomes a taxable distribution 
from the plan? 
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c. NRA plan participant completes a direct rollover from a pension plan to an  
IRA. 

o Is this a reportable transaction if paid to a presumed or documented 
NRA? Some payors may argue that since a direct rollover is an item of 
income that is excluded under a provision of the law without regard to 
the U.S or foreign status of the owner of the income, it is not FDAP 
income and thus, is not reportable. 

o Other payors would argue that it is reportable since Treas. Reg. IRC 
§1.1461-1(c)(2) requires pension distributions, in general, be reported 
on Form 1042-S. What does the IRS view as the correct information 
return, if any? Many payors use Form 1099-R instead of Form 1042-S 
because Form 1042-S does not provide a mechanism to report the 
transaction as a direct nontaxable rollover to another tax deferred 
account. This could also apply to direct rollover payments from IRAs to 
qualified pension plans. 

2. Reporting for IRA Assets Escheated to State Governments 

Recommendation  

IRPAC recommends that the IRS add a new Distribution Code to Box 7 on 
Form 1099-R to clarify that IRA assets escheated to state governments are IRA 
distributions includable in gross income and subject to information reporting.

Discussion 

IRPAC has a concern that IRA trustees do not have sufficient guidance to 
properly withhold taxes and/or report IRA assets escheated to state 
governments.  Through discussions with a sample of IRA trustees, IRPAC has 
learned that withholding and reporting procedures vary from no withholding and 
no Form 1099-R reporting to applying the 10% default withholding and reporting 
as a distribution on Form 1099-R. State governments that receive escheated IRA 
assets have indicated that they do not generate a Form 1099-R at the later date 
when the IRA assets are reunited with the IRA owner or beneficiary. This opens 
the potential for large amounts of IRA assets to be distributed from IRAs, yet 
never be reported as distributions to the IRS through the information reporting 
process. 

IRPAC believes that the IRA assets escheated to state governments are 
distributions includable in gross income, as defined in IRC § 408(d)(1) and IRC 
§ 1.408-4(a)(1), and that these distributions should be reported on Form 1099-R
as required under IRC § 6047. To help alleviate the confusion that exists among 
IRA trustees and payors, IRPAC recommends that the IRS create a new Form 
1099-R distribution code for Box 7, titled “IRA Assets Escheated to State”.  The 
requirement to report these transactions on Form 1099-R should also signal to 
IRA trustees that the 10% default withholding applies. 
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Other important related issues that would be addressed through the 
implementation of this recommendation are: 
a. IRA owners would not face the 50% missed RMD excise tax found in IRC 

§ 4974 that is levied on assets not distributed once the IRA owner attains age 
70 ½. 

b. The default 10% withholding would help offset tax due by the IRA owner. 
c. IRS matching of underreported amounts and the resulting deficiency notice 

could alert the IRA owner about the escheated IRA assets and hasten their 
recovery of the money from the state. 

C. Publication 1586 Revision 

Recommendations: 

1. The next update to Publication 1586, Reasonable Cause Regulations and 
Requirements for Missing and Incorrect Name/TINs (including instructions for 
reading CD/DVDs and Magnetic Media) should include a reference in the 
“What’s New” section mentioning Form 1094-C,Transmittal of Employer-
Provided Health Insurance Offer and Coverage Information Returns, Form 
1095-B, Health Insurance Coverage and Form 1095-C, Employer-Provided 
Health Coverage 

2. Publication 1586 should correctly reflect the requirements of annual 
solicitations made by mail. 

3. Publication 1586 should include published guidance that provides taxpayer 
information on what/how reasonable cause can be established and obtain 
penalty relief. 

4. Publication 1586 could be improved by clarifying the requirements for annual 
solicitations made by mail for information required to be reported on Form 
1099-R and Form 5498, IRA Contribution Information .

Discussion:

1. Publication 1586 discusses issues related to information returns that contain 
errors including possible penalties and how taxpayers can establish 
reasonable cause for specific types of errors.  Public Law 111-148 added IRC 
§§ 6055 and 6056 to the definition of information returns and IRS has created 
Forms 1095-B and Form 1095-C to meet the requirement of the statute. 
Publication 1586 was last updated in June 2012. The next update of the 
publication should include references to Form 1094-C, Form 1095-B and Form 
1095-C in the “What’s New” section. 

2. Errors made on information returns provided to IRS and to recipients are 
subjected to penalties imposed under §§ 6721 and 6722. IRC § 6724 provides 
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that no penalties may be imposed if any failure is due to reasonable cause and 
not willful neglect. Rules for being able to demonstrate reasonable cause 
require acting in a responsible manner with respect to missing TINs and 
incorrect name/TIN combinations. Critical to the process of securing correct 
name and TIN information is the required process of requesting the 
information. The process of requesting correct names and TINs is termed 
solicitation. TIN solicitation rules for acting in a responsible manner are 
described in Treas. Reg. IRC § 301.6724-1(d) and the rules for missing TINs 
are described in Treas. Reg. § 301.6724-(1)(e). The manner of making 
solicitations includes a requirement that payees must be informed that they 
may be subject to a $50 penalty imposed by the Internal Revenue Service per 
incorrect document. 

Page 4 of Publication 1586 currently states that annual solicitations by mail 
must include a letter stating that the payee must provide an accurate TIN and 
that failure to do so may result in a $50 penalty ($100 for returns due on or 
after January 1, 2011) per incorrect document. IRC § 6723 sets forth the $50 
penalty, but was not amended to increase the penalty to $100 for returns due 
on or after January 1, 2011. This error in Publication 1586 (i.e., stating that 
the penalty was increased to $100 for returns due on or after 1/1//2011) is
causing confusion relating to the process required to be able to demonstrate 
that a taxpayer has acted in a responsible manner. 

IRPAC recommends that Publication 1586 be corrected to remove the 
parenthetical reference to a $100 penalty for returns due on or after January 1, 
2011. 

3. The guidance on establishing “reasonable cause” and obtaining relief from 
penalties is set forth in the Internal Revenue Manual. These are crucial in the 
context of ACA related penalties as the ACA is one of the largest and most 
comprehensive pieces of legislation ever enacted by the Congress in the 
history of the country. IRPAC therefore recommends that the following 
sections be included in the Publication 1586 update: 

IRM 20.1.1.3.2 states that reasonable cause is based on all the facts and 
circumstances in each situation and allows the IRS to provide relief from a 
penalty that would otherwise be assessed. Reasonable cause relief is 
generally granted when the taxpayer exercised ordinary business care and
prudence in determining his or her tax obligations but nevertheless failed to 
comply with those obligations. 

IRM 20.1.1.3.2.2 states that “ordinary business care and prudence” includes 
making provisions for business obligations to be met when reasonably 
foreseeable events occur. A taxpayer may establish reasonable cause by 
providing facts and circumstances showing that he or she exercised ordinary 
business care and prudence, (taking that degree of care that a reasonably 

38 



Employer Information Reporting and Burden Reduction Report 

prudent person would exercise), but nevertheless was unable to comply with 
the law. 

IRPAC also recommends that the prior information reporting history of 
taxpayers be taken into account and be given greater weight in adjudicating 
requests for relief based on “reasonable cause”, as there is currently no ACA 
related reporting history. 

4. Publication 1586 which discusses annual solicitations by mail could be 
improved by clarification of the requirements of annual solicitation by mail for 
purposes of information reported on Form 1099-R and Form 5498.

Page 4 of Publication 1586 states that “If the annual solicitation is for a missing 
or incorrect name/TIN required to be reported on Form 1099-R, then the Form 
W-4P, Withholding Certificate for Pension or Annuity Payment may be 
included.”  (Emphasis added.) 

If the individual taxpayer is sent a W-4P, a letter and a return envelope, do 
those three items together satisfy the annual solicitation requirement to 
support acting in a responsible manner according to Treas. Reg. IRC 
§ 301.6724-1(f)?  

A literal reading of page 4 is that annual solicitations must include three items: 
the required letter, Form W-9, Request for Taxpayer Identification Number and 
Certification and a return envelope; but for 1099-R purposes Form W-4P “may 
be included.” The items required for an annual solicitation for 1099-R
purposes need to be clearly stated. The current wording “may be included” is 
not helpful because it could be interpreted two different ways: (1) include W-
4P and do not send W-9, or (2) send W-9 but you have the option of also 
including W-4P. 

IRPAC recommends that the ambiguity around the phrase “may be included”
be removed from Publication 1586. 

D. Theft of Business Taxpayer’s Identity 

The IRS has made an effort to track individual ID theft but has generally not 
taken into account how serious and sophisticated business identity theft is for the 
average business owner. Online ID theft and fraud have become common. With the 
increase in data breaches reported to date it is anticipated that more businesses could 
face financial hardship or ruin which will decrease further revenues which might 
otherwise have been due to Treasury. A more rigorous process to release personal data 
or refunds would help deter criminals from stealing personal information. In addition, this 
process would assist in protecting more taxpayers' privacy rights. Revisiting and 
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revising previously suggested safeguards and implementing new recommendations will 
help broaden efforts that prevent security infiltration. 

IRPAC recognizes the Commissioner’s willingness to reassess the IRS policies 
and assist those affected by tax related identity theft in 2015, such as agreeing with 
Senator Ayotte, to provide victims redacted copies of fraudulent tax returns filed on their 
behalf. IRPAC anticipates that the Commissioner will consider the IRPAC comments 
expressed herein in anticipation of fighting business identity theft. 

1. Recommendation for Identity Theft Deterrence 

a. IRPAC recommends truncation of the issuer’s Employer Identification Number 
(EIN) be permitted on payee information return statements as a means of 
preventing business identity theft. Although information provided in these 
forms by businesses is already available to the general public on other forms 
(e.g. W-2s), it is recommended, if possible, to limit additional EINs from being 
circulated. Even though EINs are already being mailed and e-mailed, 
truncation would reduce the opportunity for these numbers to be obtained by 
unnecessary third parties in the future. 

b. Form 1042-S instructions should clarify that the recipient’s taxpayer 
identification number may be truncated on all 1042-S forms (not just when 
there is a reporting of bank deposit interest paid to certain nonresident aliens), 
to reduce opportunities for identity theft and tax fraud. It should be noted that 
this action is currently permitted by Rev. Proc. 2015-35 but has yet to be 
included in the form instructions.

Discussion 

Truncating EINs will help keep sensitive information from data mining thieves that 
could put businesses at greater risk for identity theft. Damage caused to small 
businesses by identity theft can be detrimental and can prevent them from obtaining 
credit or from expansion thus adding to the unemployment of today’s workforces. 
IRPAC recommends truncating the issuer’s EIN on recipient copies of information 
returns because truncation will allow companies that issue 1099s and other information 
returns to have less exposure to false information returns being filed using their EIN and 
legal name. Taking this precaution will diminish the chances of these businesses 
becoming victims of identity theft. 

The new Forms 1095-B and 1095-C show the legal name and EIN of not only the 
issuer (the insurance company) but also the business that employs the insured 
individual, exposing more businesses to identity theft when that information is made 
accessible for a criminal to steal and fraudulently use to endanger the survival of an 
otherwise healthy business. IRPAC recommends truncation of the employer’s EIN be 
permitted on Forms 1095-B and 1095-C.
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2. Recommendation for Business Master File and Form 8822-B 

a. IRPAC recommends IRS revise Revenue Procedure 2010-16 to state that 
an address change related to an EIN will only occur after receipt of IRS 
Form 8822-B (“Change of Address – Business”).  Procedures should be 
implemented in all service centers to ensure the address for a large
business is not updated when a tax return is filed that is not normally filed 
by the large business. Returns such as Form 1041, U.S. Income Tax 
Return for Estates and Trusts and 990-T, Exempt Organization Business 
Income Tax Return, should be rejected and sent back to the taxpayer that 
erroneously or fraudulently filed the return and is unconnected with the 
large business. 

b. IRPAC recommends revisiting the discussion of the process of issuing a 
change of address notification letter (CPs 148A and 148B) mailed to the last 
address and the new address when a mailing address on the Business Master 
File (BMF) is updated based on the requirements in Revenue Procedure 2010-
16.

c. IRPAC’s 2014 Public Report recommended that the prior representative’s 
name and TIN lines be eliminated from the Form 8822-B. We would like to 
thank the IRS for acting on this recommendation. 

Discussion 

Over the last year several large businesses have experienced business and 
customer privacy breaches because the large business address has been updated in 
the BMF in error. Tax returns not normally filed by the large business such as Form 
1041 and 990-T are being filed by taxpayers unconnected with the large business. The 
tax return contains the TIN of the large business but the business name on the filing is 
often not the large business taxpayer name. The large business address is being 
updated during the tax return processing without the proper authority from the large 
business, specifically a properly completed and filed Form 8822-B.

Business Master File 

IRPAC recommended creating additional mailing address fields on BMF in 2013. 
We understand the challenges associated with this recommendation as it will be a 
monumental undertaking that may not be achievable in a short period. Please refer to 
the 2013 Public Report for a detailed discussion. We still feel strongly about providing 
additional address fields in BMF and we will continue to work with IRS until such time as 
resources become available to implement it. 

Pursuant to Reg. § 301.6212-2(a) that states a “taxpayer’s last known address is 
the address that appears on the taxpayer’s most recently filed and properly processed 
Federal tax return,” the IRS has issued revenue procedures to determine which returns 
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will result in the IRS changing the address based on the address included on the most 
recently filed return, as well as which notices must be mailed to that “last known 
address.” The current guidance is found in Revenue Procedure 2010-16 (2010-19 IRB 
664, dated 04/16/2010). 

The recommendations for BMF outlined above are achievable without having to 
overhaul the entire computerized BMF system. In addition, one of the above 
recommendations will result in a reduction of business taxpayer notices (such as B-
notices that include TIN and customer name and account information) being delivered 
to an incorrect address. The result of these unnecessary notices being sent may result 
in increasing the risk of stolen identity in some cases, or erroneous penalties and 
interest being assessed against the information return filer for failure to respond in a 
timely manner. 

We believe these recommendations would help prevent identity theft, allow 
companies to be forewarned if their withholding agent is not making payroll deposits, 
permit businesses to have specific tax correspondence directed to the appropriate 
group or person, and increase efficiencies by having the IRS receive timely responses 
to its inquiries and notices without repeated mailings. 

We are aware that the IRS has been in the process of implementing and sending 
notices to taxpayers when address changes are deemed to occur because there is a
different address on the tax return from the prior period’s return. Notices CP148A and
CP148B have been sent to taxpayers filing employment tax returns with address 
changes as of January, 2015. 

The IRS issues a notice of confirmation of an address change to both the former 
and new address of the business. A concern has been raised by IRPAC that numerous 
unnecessary notices are repeatedly being sent to taxpayers at the old address, thus 
providing confidential data to the wrong individual. In addition, duplicate reporting has 
resulted in repetitive telephone inquiries and unnecessary time for IRS staff responses. 

Taxpayers have received unsolicited notices of change of address, CP148 - “We 
changed your mailing address”. Revenue Ruling Procedure 2010-16 needs to be 
changed to state that in relation to an EIN changes of address, this will only be changed 
after receipt of Form 8822-B, Change of Business Address for Businesses. 

Form 8822 – B 

IRS issued final regulations in May, 2013 requiring every person obtaining an 
EIN to provide the IRS with updated information (T.D. 9617). Subsequently revised 
Form 8822-B was issued to accommodate the requirement set out in Reg. § 301-6109-
1(d) (2) (ii) (A). This form is to be used to provide old and new mailing addresses, the 
new responsible party and the new responsible party’s SSN, ITIN or EIN. 
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IRPAC reviewed this form and had a meeting with the W & I division of IRS and 
discussed Box 1 of the Form 8822-B, which currently lists many forms with a line 
description, e.g., employment, excise, income, and other business returns. We 
suggested that the box be expanded to 4 boxes to capture each type of return the box 
lists. We understand the actual address change cannot be accomplished based on 
these box types until such time as more address fields are implemented in BMF. 
Accordingly, we will continue to discuss how we can improve the form with this in mind. 

We raised concerns relating to the required information for the old representative 
of the business. Many companies, especially the ones that have been in operation for a 
number of years, do not know which entity’s or individual’s name was put on the original 
Form SS-4, Application for Employer Identification Number, upon applying for the EIN. 
Often, the lawyers or accountants engaged in helping owners set up companies put 
their names and their address on the form, thus it is not that of the actual owners of the 
entity. Or, perhaps, they cannot locate the form as it may not be one that any business 
refers to on a regular basis. There is no reason to either have the old information if the 
purpose is to gather current information or treat the form as incomplete because the 
business cannot provide the old representative’s name. 

It is recognized and encouraging that the IRS understood our concerns and 
removed from Form 8822-B the lines pertaining to the old responsible party’s 
information on the October 2014 Form 8822-B revision.

3. Form 940 & 941 

Recommendation 

IRPAC recommends flagging a business when its Form 941, Employer's 
Quarterly Federal Tax Return, box on Line 15 of part 3, which states that a business 
has closed or stopped paying wages, has been checked. Moreover, two separate boxes 
should be created; one section stating “If your business has closed check here”; the 
alternate section should state “If you have stopped paying wages, check here”. By 
adding these options, the IRS can close a FEIN, Federal Employer Identification 
Number, if the business has closed and prevent fraudulent future use of old FEINs. 

Discussion 

Information on line 15 part 3 of Form 941 is transcribed during processing at the 
Service Center Recognition/Image Processing System (SCRIPS) on forms filed prior to 
January 2004. SCRIPS generate an X in the related field. The information provided is 
primarily used for compliance in examinations and collections. However, these flags 
would alert the system if a W-2 comes in after the final date when wages were paid in 
inactive businesses and prevent ID theft. It can help identify early issues and prevent 
businesses from becoming a potential victim. Monitoring these forms for other than just 
collection and examination purposes can reduce the IRS liability and potential fraud 
losses. 
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E. Publications and Forms Changes 

Recommendations 

IRPAC recommends the following to clarify for businesses and individuals what is 
needed on forms to lessen the burden on individual taxpayers and small business 
owners when filing information tax forms. 

1. Add links from business forms and publications to the IRS web site “Am I 
Required to File a Form 1099 or Other Information Returns?” 

2. Add to the back of the payer’s copy of Forms 1099 where to go to find how to 
correctly update the forms when an error was made.

3. Add the shareholders’ basis information to Form 1120S, Schedule K-1, 
Shareholder's Share of Income, Deduction, Credits, etc., similar to the 
information required on Form 1065, Schedule K-1, Partner's Share of Income, 
Deductions, Credits, etc. .

4. In the Form 8965, Health Coverage Exemptions instructions, divide the 4th

(fourth) bullet in the Citizens living abroad and certain noncitizens’ section into 
two sections. 

5. Add to Form W-4P information that asks the individual filing the form to certify 
under penalties of perjury that they are a U.S. person. 

6. Add a link from Form 1040 Sch. B, question 7a to the FinCen 114 website. 

7. Add the new Pub. 590-B, Distributions from Individual Retirement 
Arrangements (IRAs) to the individuals copy of 1099-R.

8. Add a description for Box 2 of the Form 1099-B.

9. Establish a free e-Service to the IRS website for small business payers to 
manually enter on-screen and electronically file with the IRS up to 100 Forms 
1099. 

Discussion 

Discussion on Recommendation 1: Small business owners who file their own 
returns need to be able to find a quick and easy way to determine if they need to file 
Forms 1099. To lessen the burden on small business owners, IRPAC is recommending 
adding links from the business entity forms (Form 1040 Sch. C, Form 1065, Form 1120-
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S, and Form 1120) to the IRS web site “Am I required to File a Form 1099 or Other 
Information Returns?”  The tax forms ask the following questions: 

 “Did the business make any payments in 201X that would require it to file 
Form(s) 1099?” 

 If “Yes” did the business file or will it file required Forms 1099?” 

To help small business owners understand the Form 1099 filing requirements 
and to help business owners prepare more accurate returns IRPAC is also 
recommending the following links: 

 from Publications 334, Tax Guide For Small Business (For Individuals Who 
Use Schedule C or C-EZ), and 335, to the web site under the discussion of 
Forms 1099 in the publications under information returns, and

 IRS web sites that pertain to business expenses such as 
http://www.irs.gov/Individuals/Self Employed and
http://www.irs.gov/Businesses/Small-Business-& Self Employed to the 
information explaining if they need to file information returns. 

Discussion on Recommendation 2: We would like to acknowledge that 
tremendous progress has been made in the past two years on some suggestions 
IRPAC has made on improving Form 1099-MISC, Miscellaneous Income. IRPAC is 
recommending the following wording that is found in the Instructions for Form 1099-
MISC be added after the first paragraph on the back of Form 1099-MISC, copy C for 
payer: 

“If you need to correct a paper Form 1099-MISC that you have already sent to 
the IRS, see the 2015 General instructions for Information returns, part H.” 

Small Business Taxpayers often prepare and file their own Forms 1099-MISC to 
payees with income reported in the wrong field, payments reported to exempt payees, 
or they report payments that are not income to the payee. Inaccurate information 
reported to the IRS creates a burden on the small business and individual taxpayers. 

Every year many taxpayers receive erroneous Forms 1099-MISC from small 
businesses. Small businesses that incorrectly prepare Forms 1099-MISC are often 
reluctant to file corrections because of the limitation on their time or are uninformed how 
to properly correct them. This issue is more evident in the small business owner who 
has very little time to do paper work. They are reluctant to read a whole publication, 
especially since there is a correction box on the Form 1099-MISC they feel they have 
corrected the problem without having to read further. If they fail to correct the erroneous 
Form 1099 filings, or make the corrections improperly, the problems become worse for 
the recipient taxpayer who now has to figure out how to correct the problem on their tax 
return; or the taxpayer doing their own return becomes vulnerable to IRS systems 
identifying erroneously reported amounts as taxable income. This results in 
unnecessary correspondence that absorbs resources of both the taxpayer and IRS. 
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Discussion on Recommendation 3: The amount of a shareholder’s stock and 
debt basis is very important. Each year the shareholder’s stock and debt basis of the S 
corporation goes up or down based on the S corporation’s operations. The 
shareholder’s share of the income, loss and deduction items of the S corporation is 
shown on the shareholder’s Form 1120S, Schedule K-1 but the beginning basis is not 
there for the shareholder to make the correct calculations to complete his or her 
personal return accurately. 

IRPAC is recommending adding the basis calculation on the Form 1120S, 
Schedule K-1. The shareholder’s basis in the S corporation is important for the following 
reasons: 

 Stock and debt basis is the first level of the shareholder’s loss limitations. 
 Stock basis determines the amount of gain or loss upon disposition. 
 Stock basis governs the amount of distribution that can be received from an S 

corporation free of tax. 

The inability to determine basis is a great inconvenience to the shareholders 
whose Forms 1120S, Schedules K-1 show a loss since a shareholder must attach to his 
or her individual Form 1040 a calculation showing that he or she has enough basis to be 
able to deduct the losses shown on his or her Forms 1120S, Schedules K-1. IRC § 
1366(d)(1) states ”The aggregate amount of losses and deductions taken into account 
by a shareholder under subsection (a) for any taxable year shall not exceed the sum of-
- (A) the adjusted basis of the shareholder's stock in the S corporation (determined with 
regard to paragraphs (1) and (2)(A) of section 1367(a) for the taxable year), and (B) the 
shareholder's adjusted basis of any indebtedness of the S corporation to the 
shareholder (determined without regard to any adjustment under paragraph (2) of 
section 1367(b) for the taxable year).” 

The shareholder does not always have his or her beginning stock and debt basis 
if the corporation has been in existence for some time. The lack of a beginning basis for 
the current year makes it impossible for the shareholder or their individual return 
preparer to comply with IRC § 1366, IRC § 465 at-risk rules and IRC § 469 passive 
activity loss limitations. The instructions for Form 1120S, Schedule K-1 do have a 
calculation worksheet for basis but the first line asks for the stock basis at the beginning 
of the year. Having the S corporation provide a calculation of stock and debt basis or 
some type of shareholder’s accumulation of S corporation items would enhance the 
shareholder’s ability to establish his or her stock and debt basis. 

Discussion on Recommendation 4: IRPAC is recommending dividing the 
section on page 2 of Form 8965 instructions covering exemptions for citizens living 
abroad and certain noncitizens into two parts. The first three bullets address U.S. 
Citizens and resident aliens, the 4th bullet addresses a person who is not a U.S. Citizen 
or U.S. National, and not an individual lawfully present in the United States. A person 
looking to see if they qualify for an exemption would normally look at the titles of each 
section to see if they qualify for an exemption. The 4th bullet is not consistent with the 
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other bullets and would be easy to overlook, especially for an individual for whom
English is their second language. 

Discussion on Recommendation 5: IRPAC is recommending adding to Form 
W-4P the following words “I am a United States Person, under penalties of perjury, I 
declare that I have examined this certificate and, to the best of my knowledge and 
belief, it is true, correct, and complete. A non-U.S. Person should not use Form W-4P.” 

Not having this certification on the W-4P puts financial institutions issuing Forms 
1099-R in the process of claiming reasonable cause abatement for Notice 972-CG
incorrect TIN penalties due to having Forms W-4P on file instead of having both Form 
W-4P and Form W-9 on file per the instructions in Publication 1586. 

Discussion on Recommendation 6: To lessen the burden on individuals for 
whom English is their second language, IRPAC is recommending having either a link to 
the FinCen114 Form from Schedule B or the Forms and Publication site with the caveat 
telling the taxpayer they are leaving the IRS web site.  Although FinCen114 is not an 
IRS Form, IRS Form 1040 Schedule B Line 7a box 2 informs the taxpayer they must file 
FinCen114 Form if they checked the box “Yes”. Taxpayers must send the form 
separately electronically and not attach it to their Form 1040. It would be easier for the 
taxpayers to be able to electronically connect to the form if there is a link. 

Discussion on Recommendation 7: We would like to thank IRS Forms 
personnel for adding the new Publication 590-B to the instructions on the back of the 
2016 Draft Form 1099-R.

Discussion on Recommendation 8: Forms and Publications have added a 
description on the 2016 Draft Form 1099-B, Box 2. This will be helpful for the individual 
taxpayer to accurately complete their Form 1040 Schedule D. 

Discussion on Recommendation 9: IRPAC is recommending again a program 
where small businesses can electronically file their Forms 1099 for free directly on line 
with the IRS. The current method of issuing Forms 1099 or correcting Forms 1099 is 
time consuming and confusing. Paper Form 1099-MISC filing requires issuers to file a 
“red ink” paper copy of the Forms 1099 and Form 1096 with their IRS service center if 
they are not electronically filing the forms. A small business has four options for 
compliance: 

 order the “red ink” copies of the Forms 1099 and 1096 from the IRS well in 
advance; 

 purchase a packet of at least 25 forms from a retailer (when they may need 
only a few Forms 1099); 

 purchase a program that will electronically prepare and file the forms; or 
 pay a tax professional to prepare the Forms 1099. 
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If small businesses or their representatives could file original and corrected 
Forms 1099-MISC via a free on line service, the process would be easier and increase 
accuracy as well as reduce costs for IRS and Form 1099 issuers. 

IRPAC recommends a secure system that allows a payer/filer to register and 
enter information into a form on the IRS website. An IRS e-file feature for Form 1099-
MISC will give small-business Form 1099-MISC filers a service similar to the SSA free 
filing of Forms W-2 and W-2c on the ssa.gov website. If supported by public education 
efforts, a Form 1099-MISC small-business free e-file system will give the IRS a greater 
amount of usable information, make data available to IRS sooner for matching 
(compared to hand-written or typed paper forms that must be scanned), increase the 
number of Form 1099 e-filers, and improve the accuracy of Form 1099-MISC filings by 
reducing scanning input errors and linking to FAQs and TIN Matching. This concept 
may also be scaled up to increase the number of free e-file of Form 1099-MISC and to 
include other 1099 forms in the future. 

Accurate information reporting is essential to assist taxpayers in filing correct tax 
returns, it encourages a greater level of compliance, allows the IRS to more 
economically and efficiently detect and pursue noncompliant taxpayers who underreport 
income or do not file tax returns. Incorrect filings of Form 1099-MISC are a burden to 
taxpayers, the IRS, and the recipients of payments. 

F. Reporting by Insurance Companies and Third Parties under §6055 and 
§6056 

Recommendations: 

1. Education of taxpayers about the importance of providing correct information 
to insurance companies is very important to the usefulness of information 
returns filed in 2016 and future years. The 2014 IRPAC Report recommended 
that the instructions for line 61 of Form 1040, U.S. Individual Tax Return, 
discuss the importance of providing social security numbers (SSNs) for 
responsible and covered individuals to insurance companies and employers 
as well as the consequence of not providing the SSN. This year IRPAC makes 
two additional specific recommendations: 

a. The electronic instructions for line 61 of Form 1040 should be updated to 
contain a link to www.irs.gov/Affordable-Care-Act/Questions-and-
Answers-about-Reporting-Social-Security-Numbers-to-Your -Health-
Insurance-Company. (See Appendix C) 
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b. The “What’s New” Section of the Form 1040 instructions should also 
contain a reference in the paper edition and a link in the electronic edition 
to a discussion about the importance of this information. 

2. The usefulness of information provided to IRS on Form 1095-B and Form 
1095-C in 2016 and future years can be greatly improved by education about 
the specific details of error reports to be issued under the Affordable Care Act 
Information Returns System (AIR). IRPAC recommends additional webinars 
focused entirely on the error reports that will be created for Form 1095-B and 
Form 1095-C as a result of electronic filings with IRS. IRPAC also 
recommends advance testing of these error reports be completed with 
companies that submit files as part of 2014 voluntary filing. 

3. Information provided on 2015 Forms 1095-B and Forms 1095-C in the initial 
year of filing will result in a large number of corrected forms being issued. The 
final instructions for Form 1095-B and Form 1095-C were issued on Sept. 16, 
2015 to discuss corrections that are required. IRS is aware that insurance 
companies have concerns about large numbers of social security numbers 
that are missing and taxpayer names that may not match IRS records. IRPAC 
recommends that IRS share detailed information about categories of errors 
with industry groups in 2016 and modify existing correction guidance for the 
first two years of filing. 

Discussion: 

1. IRC §§ 6055 and 6056 impose new information reporting rules on insurance 
companies and employers. These rules were initially to apply for 2014 but 
were delayed by Notice 2013-4, 2013-31 I.R.B.116 until 2015.  Insurance 
companies have taken many steps to educate insured customers and self-
funded employer groups about the importance of the new information reporting 
rules. Despite these efforts, it can be predicted that the usefulness of 
information provided to the IRS will be initially limited due to missing or 
inaccurate SSNs and mismatched name and SSN combinations. 

The 2013 and 2014 IRPAC Reports noted the difficulty insurers were 
experiencing with gathering SSNs. The 2014 IRPAC recommended that 
instructions for line 61 of Form 1040 discuss the importance of providing SSNs 
for responsible and covered individuals to insurance companies and 
employers as well as the consequence of not providing the SSN. This change 
was not made in the paper or electronic instructions for line 61 of Form 1040. 
The difficulty experienced by insurance companies in getting SSNs continues 
today. 

IRPAC appreciates the efforts of the IRS in providing guidance on this 
topic on the website under the section for Accordable Care Act Topics. 
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However, the intended audience for understanding the importance of providing 
SSNs to insurance companies is highly unlikely to read the information buried 
deep on the website. The usefulness of the information could be greatly 
enhanced by adopting the suggestion from the 2014 IRPAC report that the 
instructions for line 61 of Form 1040 discuss this issue. A simple link to the 
information on the website in the electronic instructions would achieve the 
desired result. 

2. During 2015 the IRS has conducted multiple webinars with details about the 
AIR system. This system is scheduled to be available for voluntary testing of 
2014 information in July 2015 and mandatory testing of 2015 data in
November 2015.

IRPAC applauds the development of this system and most importantly the 
fact that we understand the error reports will be issued to filers shortly after 
electronic files are provided to IRS. This is a giant improvement over the 
timing of error reports issued for other types of information returns and will 
provide useful information to insurance companies and employers to assist 
them in further improvement of data files used for information reporting under 
these rules. 

To gain maximum advantage from these system improvements IRPAC 
recommends the creation of a webinar focused solely on the specific details of 
the error reports that will be provided and that this be done on an expedited 
basis. 

Confusion exists about whether these new reports are intended to  
constitute notification as discussed below. 

Treas. Reg. § 301.6724-1(f)(ii) provides rules explaining the requirements 
for acting in a responsible manner in certain situations where the payor has 
been notified of an incorrect TIN. The regulation provides in part that “Except 
as provided in paragraph (f)(5) of this section, a filer must undertake an annual 
solicitation only if the payor has been notified of an incorrect TIN and such 
account contains the incorrect TIN at the time of the notification” (emphasis 
added).

IRPAC recommends that the IRS announce in these webinars that the 
initial error reports provided for at least the first two reporting cycles will not 
start the clock running on the requirement for additional solicitations.

3. The new requirements imposed under IRC §§ 6055 and 6056, the requirement 
of the new AIR system and the increase in information reporting penalties 
imposed under the Trade Preference Extension Act of 2015 create significant 
risks for insurance companies and employers first required to file Form 1095-B
and Form 1095-C in 2016 for the 2015 tax year. 
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The final instructions for Forms 1095-B and Form 1095-C were issued on 
9/16/15 that indicate specific instructions about corrections which are required. 

Treas. Reg. §§ 301.6721-1(c) and 301.6722-2(b) provide a distinction in 
the rules for consequential and non-consequential errors. Errors that are never 
non-consequential include (but are not limited to) a taxpayer identification 
number, the surname of a payee, any monetary amount or a significant item in 
the address of the payee. 

Filers are known to be confused about the need for corrections required 
initially because of inconsistency with rules for corrections resulting from a 
notification by IRS in CP2100 Notices. Page 10 of the instructions in 
Publication 1281 instructs filers to simply include the corrected information on 
future information returns rather than requiring corrections with IRS. 

Filers of Forms 1095-B and Form 1095-C will be faced with a trifecta of 
reporting under IRC §§ 6055 and 6056 for the first time, filing under the new 
AIR system for the first time and information reporting penalties which were 
recently more than doubled by Congress. Relief from penalties will be 
provided to filers of incorrect 2015 information who demonstrate good faith 
efforts to comply. 

IRS was faced with new information rules which impacted far fewer 
taxpayers for the very first time in implementation of rules under IRC § 6050W
and Form 1099-K. Notice 2011-89, I.R.B. 2011-46 provided transitional relief 
from penalties imposed under IRC §§ 6721 and 6722 for payee statements 
made in 2012. Notice 2013-56, I.R.B., 2013-39 extended this transition relief 
from penalties for statements made in 2013 and 2014. 

IRPAC recommends that new webinars be developed focused on the 
correction process and common errors noted in 2015 statements filed. 

IRPAC further recommends that similar transition relief from penalties be 
extended to Forms 1095-B and Form 1095-C filed in 2017. 

G. ACA Education 

The ACA information for tax professionals and individuals’ pages on the IRS 
website should provide clear written guidance or FAQs on explaining issues where 
there is no information available in publications and form instructions. Without this 
reporting, confusion will likely result in errors. 

Recommendations 
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The following questions from practitioners were suggested for FAQs on the 
IRS website: 

1. When to deduct as a medical expense the repayment of the Premium Tax 
Credit (PTC)? 

2. Is there a preparer penalty if a preparer leaves off a dependent on a client’s 
tax return because the client does not want to pay the individual shared 
responsibility payment for that dependent who lived in their home all year and 
is a qualifying dependent? 

3. Who pays the Premium Tax Credit if a dependent applies for the PTC and 
receives the credit? (This question has been answered on page 15 of 
Publication 974 issued March 2015.) 

4. Can the individual shared responsibility payment be deducted on Sch. A as a 
medical deduction? 

Discussion 

1. Individual taxpayers trying to prepare their own returns and tax professionals 
are confused about when to deduct as a medical expense the repayment of 
the PTC. Answers need to be in writing for the following: 

a. If a taxpayer has to repay the PTC and the money reduces their current 
tax year refund, can they deduct the repayment amount as a Sch. A 
medical deduction in that year? 

b. If the taxpayer has to pay the PTC by writing a check on April 15, is this 
deducted on the tax return that is being submitted or do they wait to 
deduct the amount paid with the tax return in the year paid? 

2. Would a paid preparer receive a preparer penalty for leaving off a qualifying 
exemption on a tax return they are preparing because the client tells the 
preparer they do not want to pay the individual shared responsibility payment 
for someone? A taxpayer in a high tax bracket would pay less if the 
exemption is left off since they would not be paying the individuals shared 
responsibility payment for that person. 

a. HealthCare.gov under who’s included in your household states a 
household usually includes the tax filer, their spouse, if they have one, 
and their tax dependents. 

1) The website further says “If you won’t claim them as a 
dependent, don’t include them.” 
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3. A taxpayer’s college age dependent went on the Marketplace and received the 
Premium Tax Credit. The parents provided the greater part of the student’s 
support and are eligible to claim the exemption. 

a. This question has been answered on page 15 of Publication 974 issued 
March 2015. 

4. There is confusion by some individual taxpayers on whether an individual 
shared responsibility payment can be deducted on the personal income tax 
return as a medical or tax deduction. The individual taxpayer remembers that 
the United States Supreme Court on June 28, 2014, ruled that the individual 
responsibility payment required of individuals who do not maintain minimum 
health coverage under the “individual mandate” is not a penalty, but a tax 
under Congress’s power to tax in Article 1 of the U.S. Constitution. The 
individual also knows that they can deduct taxes as an itemized deduction. 

IRC §5000A(b)(1) is clear that a penalty is imposed with such failure as not to 
have health insurance but unfortunately the average taxpayer preparing their 
own return does not usually look at the Internal Revenue Code. 

a. Can the individual shared responsibility payment be deducted on 
Schedule A as a medical deduction or as a tax? Individuals might 
decide to claim this as a medical or tax deduction on their tax return 
since the courts ruled this is not a penalty. The answer needs to be 
made clear in FAQs and in the publications and forms instructions. 
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Emerging Compliance Issues Subgroup Report 

A. IRC § 6050W and Form 1099-K Reporting 

Recommendations 

IRPAC continues to recommend this year that guidance (e.g., revenue rulings, 
notices, proposed regulations) is needed related to IRC § 6050W "Returns Relating to
Payments Made in Settlement of Payment Card and Third Party Network Transactions." 

1. Most importantly, IRPAC recommends that key terms integral to the 
meaning of “third party payment network” be defined because entities 
making payment with respect to third party payment network transactions 
(called third party settlement organizations or TPSOs) are not subject to 
reporting under IRC § 6050W unless the payments made to any given 
recipient exceed a de minimis threshold. Proper application of the de 
minimis rule is critical to the IRS's use of IRC § 6050W reporting data and 
without further clarification, some payers may incorrectly apply the de 
minimis rule to their payments, resulting in these payments not being 
reported to the recipients or the IRS. Understanding whether reporting is 
required on hundreds of thousands of transactions is critical to the 
usefulness of the reporting data that has been generated as a result of this 
provision. 

2. IRPAC also recommends that the IRS issue guidance to clarify whether an 
aggregated payee (i.e., an intermediary who receives payments from a 
payment settlement entity (PSE) on behalf of one or more 
participating payees and distributes such payments to the participating 
payees) can retain its TPSO status. 

3. IRPAC recommends that the IRS issue guidance with regard to how 
TPSOs are to apply the de minimis rules when the TPSO contracts mid-
year with another entity (e.g., an electronic payment facilitator (EPF)) to
make payment or when the product buyer directs a separate TPSO to 
make payment to the merchant participating in the first third party payment 
network.

4. To save mailing costs associated with very small payments, IRPAC 
recommends either implementing a minimum threshold below which 
reporting under IRC § 6050W would not need to be performed or issuing 
guidance to exclude from the definition of a "reportable payment 
transaction" wire transfers of funds that are equal to $.01, which are 
typically made by a PSE solely to check that it has the correct banking 
information for the merchant at the time the relationship is established.

Discussion 

IRC § 6050W and the related Treasury Regulations require the reporting of
payment card transactions and third party network transactions on Form 1099-K.
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Payment card transactions are any transactions in which a payment card (or any
account number or other indicia associated with a payment card) is accepted as 
payment. Third party network transactions are any transactions settled through a
third party payment network. The definition of a third party payment network is
critically important because payments by a TPSO settled through a third party 
payment network are not subject to reporting under IRC § 6050W unless they 
exceed a de minimis threshold (i.e., the amount otherwise reportable would 
exceed $20,000 AND the aggregate number of payment transactions exceeds 
200). 

Key terms integral to the meaning of “third party payment network” have still 
not been defined. These terms include “central organization,” “guarantee,” and 
“substantial number of providers of goods or services.” The definitions to these 
terms are critical to determining whether the de minimis rules are applicable, and 
thus whether reporting is required in many cases. IRPAC's detailed 
recommendations related to the definition of these terms (as well as many other 
areas for needed guidance) can be found in its March 28, 2011 comment letter in
Appendix D to the 2011 Report. 

In addition, guidance is needed to clarify that aggregated payees can retain 
their TPSO status upon distributing payments (as a PSE) to one or more 
participating payees. An aggregated payee's retention of TPSO status should not 
vary based on the type of arrangement (i.e. payment card, debit card or bank 
account) or the source of the funds from which it receives payment. This is 
especially appropriate, for example, where the contractual terms between the 
intermediary and the credit card processing entity from which the intermediary 
receives payments are not identical to those between the intermediary and the 
merchant. (E.g., the credit card processing entity might not provide any fraud 
guarantees for transactions, but the intermediary might offer that service to its 
merchant customers.)Where the contractual terms differ and may give rise to
different obligations for the intermediary, the classification of the arrangement 
between the intermediary and the merchant cannot be derived from the character 
of the arrangement between the intermediary and the credit card processing 
entity. Instead, given the potential for different obligations under the two 
arrangements, each arrangement should be evaluated independently. 
Accordingly, IRPAC recommends that the IRS issue guidance to clarify that an 
intermediary serving as an aggregated payee when it receives payment may be 
treated as a TPSO with respect to its payment of those funds to the merchant. 

The current rules are also not clear with regard to how TPSOs are to apply the 
de minimis rules when the TPSO contracts mid-year with an EPF to make 
payment or when the product buyer directs a second TPSO to make payment to
the merchant. For example, when one of these arrangements has been made, do 
the de minimis rules apply separately to the payments of both the initial TPSO 
and the EPF/second TPSO or must the two paying entities coordinate their 
respective payments to determine whether the de minimis rules apply to one or 
the other (or both)? 
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Finally, to minimize burden associated with the reporting of insignificant 
payments, IRPAC recommends implementing a minimum threshold below which 
reporting under IRC § 6050W would not need to be performed. We believe this 
threshold should be at least as high as the combined cost to the payer to print 
and mail the IRS Forms 1099-K, Payment Card and Third Party Network 
Transactions to the merchant. However, if the IRS does not believe it has the 
authority to implement a minimum threshold at this time, IRPAC alternatively 
recommends that the IRS issue guidance to exclude from the definition of 
a "reportable payment transaction" wire transfers of funds that are equal to $.01,
which are made by PSEs solely to check that they have the correct banking 
information for the merchant-payees at the time the relationship is established 
("Wire-Check Payments").Thousands of Form 1099-Ks are sent out each year 
reporting no more than $.01 because the account activity for the year only 
involved setting up the account. Defining reportable payment transactions to
exclude these Wire-Check Payments would save both the IRS and the private 
sector significant resources. IRPAC believes the IRS has the authority to make 
this change since it relates to the definition of what is or is not a payment 
transaction. 

Over the past several years and including 2015, IRPAC met and had phone 
calls with IRS personnel regarding these issues under IRC § 6050W and other 
practical reporting issues for the Form 1099-K.These discussions were 
substantive and productive, and IRPAC recognizes the thoughtfulness and 
seriousness with which the IRS approached these discussions. However, it has
been over four years since IRPAC recommended that additional guidance be 
issued in this area and it appears that progress on this guidance project at the 
IRS has stalled. The IRS did advise IRPAC that “significant changes” are being 
made to the regulations under IRC § 6050W however the IRS is unable to share
the changes with IRPAC. IRPAC respects that the IRS is unable to share all 
information but would also like to note that the purpose of IRPAC is to advise the 
IRS on industry impact when changes are made. IRPAC members are 
concerned that if the IRS does not consult with IRPAC on the open items, 
changes could be made that may negatively impact the payment card industry 
and taxpayers (merchants) or may not even be possible to implement. With no
new guidance, merchants and processors continue to differ on interpretations 
and subsequently may not be reporting accurately. IRPAC urges the IRS to
consider more discussions relating to the proposed changes. 

While IRPAC understands that the IRS has had serious budget constraints 
placed on the organization, IRPAC believes that prioritizing the IRC § 6050W 
guidance project would not only help the tax reporting community, but also would 
help the IRS tax collection efforts. Indeed, now that there have been several 
years of reporting under IRC § 6050W, the IRS is working on pilot projects to
utilize the reported information under IRC § 6050W as a tool for audit 
management. IRPAC believes that the IRS's statistics based on reported 
information under IRC § 6050W may not be complete (and therefore likely not
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accurate) due to unreported information as a result of the undefined terms 
discussed above. Accordingly, IRPAC believes it is in both the IRS's interest and 
the tax reporting community's interest to address these definitional issues as
quickly as possible to ensure that only entities that are appropriately 
characterized as TPSOs are able to avail themselves of the de minimis rules. 

B. Form1099-B Aggregate Reporting of Sales 
Recommendation 
1. Undertake a regulatory project for 2016 that would permit brokers to aggregate sales 

for trades from a single order executed on the same day in multiple fills on Form 
1099-B irrespective of whether a single confirmation is issued that lists an aggregate 
price or average price per share.

Discussion 
Over the past year, IRPAC met on a number of occasions with IRS personnel 

regarding our recommendation in Appendix A of the 2014 Public Report, that the IRS 
amend the instructions for Form 1099-B,Proceeds from Broker and Barter Exchange 
Transactions, to allow aggregate sales reporting for one trade order filled on the same 
day by multiple fills. IRS counsel advises that a regulation change is required prior to
amending the instructions. IRPAC recommends the IRS undertake a regulatory project 
in 2016 that would permit brokers to aggregate sales for the same order that takes
place on the same trade date for the same CUSIP or security identifier. Allowing 
aggregation would materially reduce the number of Forms 1099-B issued to the 
taxpayer and records transmitted to the service annually without a negative impact to
revenue.

C. Transfers of Section 1256 Options 

Recommendation 

1. Amend Treasury Regulation §1.6045A–1T(e) to specify that if a covered Section 
1256 contract is purchased in one tax year and then transferred to a receiving firm in
another tax year that the receiving broker is responsible for all subsequent Form 
1099-B reporting. 

Discussion 

IRPAC is appreciative that the IRS adopted our 2014 recommendation to require a
transfer statement for covered Section 1256 options. Since then we have had several 
conversations with the IRS about the 1099-B reporting obligation for these options in the 
event a client purchases a section 1256 option contract in one tax year and then 
transfers it to another firm in a subsequent tax year. Firms are currently required to
report on Form 1099-B a section 1256 holder’s unrealized profit or loss on all open 
contracts at the end of a preceding tax year. If a holder subsequently transfers the 
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purchased after January 1, 2014 to be calculated using the constant yield method 
provided the security has not made any partial principal payments or that a client has 
not provided their broker with a written election to include market discount in income 
currently. This will allow for consistent tax treatment of lots and will not change any 
reporting that firms have previously sent to the IRS. 

Treasury Regulation § 1.6049-10T requires brokers to report original issue discount 
and acquisition premium on tax-exempt bonds issued on or after January 1, 2017. Firms 
will have already been calculating original issue discount and acquisition premium for all 
covered tax-exempt bonds by this date in order to meet their basis reporting obligations 
on Form 1099-B. IRPAC recommends that the IRS allow brokers to report this 
information on all covered tax-exempt bonds beginning with the 2017 Tax Year. This will 
allow a consistent reporting experience for all covered debt instruments regardless of
acquisition date and reduce the need to educate clients on another phase of cost basis 
reporting. 

The final and temporary regulations relating to reporting by brokers for transactions 
involving debt instruments and options were released in TD 9616 in May of 2013.Those 
regulations specified that less complex debt instruments were covered if purchased 
after January 1, 2014, and that more complex debt instruments, including those “for 
which the terms of the instrument are not reasonably available to the broker within 90
days of the date the debt instrument was acquired by the customer” would be covered if
purchased after January 1, 2016. 

There are many securities for which the terms may not be reasonably available to
brokers within 90 days of the date the security was acquired by the customer. 
Customers may be purchasing securities that were issued decades ago or foreign 
securities for which the issuer may never make the terms available. It is unclear under 
the current regulations what a broker is to do if they are unable to obtain these terms.
How would firms calculate adjusted basis in the absence of these terms and what 
happens after the 90 day period passes? IRPAC recommends that the IRS provide 
firms with guidance on how to calculate adjusted cost basis, market discount, and 
premium for bonds in these cases or provide penalty relief to firms if they are unable to
report this data on Forms 1099-B for bonds that would otherwise be considered covered 
under the regulations. 

E. Form 1098-T 

IRPAC partnered with the IRS on several initiatives related to the Form 1098-T.
IRPAC provided suggested language for an IRS Frequently Asked Questions page that 
provided guidance to taxpayers in the event they received an education credit related 
IRS letter or were audited on education credits. Additionally, IRPAC worked with the 
IRS in support of university and college backed initiatives to encourage the IRS to waive 
penalties associated with the Notice 972CG proposed penalty program in relation to the 
Form 1098-T, because universities and colleges cannot require a student to submit a
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TIN in order to register, and they have no mechanism to check if TINs provided by 
students are accurate. IRPAC applauds the steps the IRS took to provide relief to
universities and college for tax years 2013 and 2014 that will save both taxpayers and 
the IRS time and money. In addition, for returns required after December 31, 2015, 
Congress enacted §6724(f), which provides that no penalty will be assessed for failing 
to provide the TIN of an individual on a Form 1098-T if the educational institution 
accurately certifies that it has complied with the standards promulgated by the Secretary 
for obtaining individuals’ TINs. IRPAC thanks those involved with helping to bring about 
this positive resolution. 
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International Reporting and Withholding Subgroup Report 

The following are the principal issues that have been discussed between the 
International Reporting and Withholding Subgroup (IRW) of IRPAC and the Treasury 
Department and IRS. Section I contains recommendations on the regulations and other 
non-form guidance. Section II contains recommendations on the IRS forms and their 
instructions. Appendix D to this report lists 15 other recommendations the IRW has 
made this year with respect to Chapter 3 and Chapter 4. 

SECTION I – RECOMMENDATIONS ON THE REGULATIONS AND OTHER NON-
FORM GUIDANCE 

A. Notice 2015-10 – Guidance on Refunds and Credits Under Chapter 3 and 
Chapter 4 

Recommendation 

IRPAC believes that the pro rata approach to denying refund claims of payees
whose withholding agents have a deposit shortfall is not a viable approach to
combatting fraudulent withholding tax refund claims. Not only does IRPAC believe this 
approach may exceed Treasury's authority under the statutory regime, but the approach 
would create extreme administrative hardship for thousands (if not millions) of refund 
claimants, as well as the IRS. Assuming Treasury believes that it does have the 
authority to limit refunds where there is a withholding agent deposit shortfall, IRPAC 
recommends that Treasury pay these refund claims on a first in- first out (FIFO) basis.
Further, IRPAC recommends that the IRS maintain lists of withholding agents whose 
payees would be exempt from the deposit shortfall rule (e.g., established withholding 
agents and withholding agents otherwise willing to post bond to assure the IRS that it 
will be able to collect shortfalls). Finally, IRPAC recommends that the IRS include an 
exception to the deposit shortfall rule where the amount of the withholding agent's 
apparent deposit shortfall is less than 10% of the amount reported as withheld on all 
Forms 1042-S, Foreign Person’s US Source Income Subject to Withholding filed by the 
withholding agent. 

Discussion 

In Notice 2015-10, the IRS announced rules under which it will reject (either in 
whole or in part) certain withholding tax refund claims filed by payees if the total amount 
of a withholding agent's required deposit for a calendar year is less than the amount 
actually deposited by that withholding agent ("shortfall"). Under this Notice, "Pro-rata"
refunds will be allowed based on the ratio of the amount actually deposited by the 
withholding agent to the total amount required to be deposited. For example, if a
withholding agent has a withholding tax liability of $100,000 with respect to payments 
made to all payees, but has only deposited $95,000 to its deposit account for the year,
under these announced rules the IRS would deny a proportional 5% of refunds claims
made by any and all payees from whom that withholding agent withheld tax.
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The IRS is pursuing this initiative as a result of its concern about increasing 
numbers of fraudulent withholding tax refund claims and the IRS's inability (in certain 
circumstances) to recoup funds due from foreign withholding agents after the IRS 
refunds taxes to payees.

IRPAC lauds the IRS's proactive efforts to counteract fraudulent refund claims. 
Fraudulent claims not only pose a risk to the federal fiscal system, but also pose a 
substantial drain to IRS resources. Thus, to combat these concerns, IRPAC agrees that 
the IRS should take appropriate steps to ensure that reported withholding taxes and 
deposits are legitimate before refund claims are processed and paid. IRPAC submitted 
comments in June of 2015 (Appendix E) addressing this Notice.1 Since sending those 
comments, IRPAC has met with administration officials regarding the problem and 
IRPAC's suggestions. The recommendations and discussion set forth herein reflect 
these continued discussions. 

(a) The Pro Rata Approach: 

IRPAC continues to believe that the pro rata approach suggested by Notice 
2015-10 has fundamental flaws. To begin with, the approach arguably exceeds the 
IRS's legal authority under IRC § 1462, which requires the IRS to credit the amount of 
tax withheld against the payee's tax paid without regard to whether the withholding 
agent in fact deposited the withheld taxes. Although IRC § 6402(a) allows the IRS to 
credit overpaid taxes against the payee's other tax liabilities, there is no authority within 
the Code that allows the IRS to hold the payee liable for a withholding agent's failure to 
deposit taxes actually withheld.2 This is appropriate in the case of legitimate 
transactions because when the withholding agent withholds from a payment made to 
the payee, the withholding agent is acting as the agent of the IRS, not the payee.
Depending on the contractual arrangement between the withholding agent and the 
payee, the withholding agent may not have any legal duty to the payee to deposit the 
taxes withheld, but instead has a duty to the IRS to deposit those withheld taxes with 
the IRS.3

Because the withholding agent has no legal duty to the payee, the Notice creates 
unprecedented legal and administrative issues for payees who seek to obtain legitimate 
withholding tax refunds. For example, can such payee seek recourse from the 
withholding agent, or will the IRS eventually pay the refund in full once it has resolved 
the shortfall with the withholding agent? Does the payee have to file a second claim to 
recoup the denied portion of its refund or will the IRS automatically make this payment 
once it resolves the issue with the withholding agent. What, if any, recourse does the 

1 This letter was reprinted in the Daily Tax Report on July 7, 2015, and can be found at: 
http://news.bna.com/dtln/DTLNWB/split_display.adp?fedfid=72113806&vname=dtrnot&wsn=499000500&searchi 
d=25823617&doctypeid=1&type=date&mode=doc&split=0&scm=DTLNWB&pg=0
2 Indeed, Code section 1461 insulates the withholding agent from liability to the payee for amounts 
withheld in accordance with the provisions of Chapter 3. 
3 I.R.C. §1461. 
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payee have where the IRS and the withholding agent remain at odds with respect to the 
appropriateness of the deposit? Finally, how is the statute of limitations impacted by 
these disputes? Who can the payee sue for the denied portion of its refund claim and by 
what date must that suit be brought? Forcing payees to navigate these issues will cause 
potentially irreconcilable customer relations problems for withholding agents. 

The Notice's pro rata approach would negatively impact legitimate refund claims 
for which the likelihood of fraudulent activity is low and will cause significant 
administrative problems for both the IRS and withholding agents, the latter of which may 
have proven track records in reporting and making deposits. There are many reasons 
why a withholding agent's tax deposit account for a year might not reflect the total 
deposits due for that year. For example, in certain circumstances, the IRS might 
unilaterally debit a withholding agent's Chapter 3 (1042) tax deposit account in order to 
settle a tax liability associated with another account of that agent (e.g., backup 
withholding or payroll tax account). A withholding agent might intentionally deposit less 
than the full amount of tax withheld in a particular year if it had made excessive deposits 
in the prior year and was anticipating a corresponding credit on the current year's return. 
Finally, despite a withholding agent's best efforts, a shortfall could arise as a result of a 
legitimate (and unintentional) mistake that was made by the withholding agent (such as 
wrongly coding a deposit – e.g., 941 instead of 1042) or a ministerial error made by the 
Service (such as funds being wrongly deposited into a different account of the 
withholding agent). 

Under the proposed rules suggested by the Notice, a shortfall created by any of 
these above circumstances would result in a refund denial or reduction for all of the 
withholding agent's payees without regard to whether the particular payee's withholding 
payment gave rise to the shortfall. By denying all or a portion of a payee's refund claim 
as a result of a shortfall in the 1042 account of a withholding agent, the IRS proposal 
would penalize payees for withholding agent practices over which the payee has no 
control. 

The Notice appears to be conflating the legitimate problem of fraudulent refund 
claims with collection of shortfalls in withholding deposits. Fraudulent withholding claims 
(and associated phantom deposits) are unlikely to be related to a legitimate withholding 
agent's deposit shortfall. To the extent that a fraudulent scheme somehow does target a 
legitimate withholding agent's deposits (e.g., by claiming that a portion of such agent's 
deposit should be refunded to the fraudulent claimant), the IRS's approach of denying 
only a pro rata portion of that claimant's refund claim does not eliminate the overall 
problem (indeed the claimant will still obtain an undeserved refund under these rules 
diminished only by the pro rata portion of the overall shortfall). Moreover, the IRS's 
approach inappropriately shifts the burden of the fraud to the withholding agent's 
legitimate payees, notwithstanding that these recipients are wholly unable to defend 
themselves against the perpetration of such a fraud. 
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For these reasons, IRPAC believes that a pro rata allocation of a withholding 
agent's deposit account shortfall to all payees is an inappropriate way to combat 
potential fraudulent withholding tax refund claims. 

(b) The FIFO Approach: 

To the extent the IRS believes it has the authority under the existing statutory 
regime to deny refunds to payees from whom withholding agents withheld amounts but 
failed to pay to the IRS its full liability, IRPAC believes it would be more appropriate to 
pay these claims on a first in- first out (FIFO) basis. That is, refunds should be paid from 
the withholding agent's deposits (even if there is a shortfall) until the requested refund 
exceeds the funds deposited by that withholding agent. Shifting to a FIFO method of 
denying refund claims would ensure that the overwhelming majority of refund claims 
made by payees of large and established withholding agents will be processed without 
incident. IRPAC believes that this FIFO rule would likely reduce the number of refund 
claim denials down to a significantly smaller number than that which would result under 
a pro rata approach. More importantly, IRPAC believes that there would be a greater 
likelihood that denying refund claims on a FIFO basis would more directly target 
fraudulent withholding agents, as opposed to withholding agents that have inadvertent 
shortfalls for the above described administrative reasons. 

(c) Exceptions: 

Another way to avoid the administrative Armageddon that would likely result from 
denying a pro rata portion of every refund claim with respect to a withholding agent with 
a shortfall, would be to exempt certain withholding agents from an IRS maintained list of 
withholding agents. As an initial matter, IRPAC recommends that the following 
categories of withholding agents be exempt from any shortfall rule: 

 US withholding agents, Qualified Intermediaries (QIs), and other withholding 
agents that have a significant US tax nexus should be excepted from the 
Notice as the IRS should have sufficient recourse against such parties to
collect any identified tax shortfall; and 

 Withholding agents that have an established history of compliance with their 
tax withholding, deposit and reporting obligations and withholding agents that 
generally deposit a significant dollar amount of withholding. These agents are 
far less likely to be involved in fraudulent behavior and should be responsive 
to IRS collection efforts. 

IRPAC also recommends that the IRS maintained list include companies that do 
not meet the above criteria (e.g., either an entirely new business or a new business 
entity that is a division of one of the above exempted agents) if they agree to provide 
assurance for any shortfall that the IRS is unable to collect using reasonable collection 
methods. 
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Finally, IRPAC recommends that the IRS create an exception if the amount of the 
under-deposit of tax is less than 10% of the amount reported as withheld on all Forms 
1042-S filed by the withholding agent. 

B. Treatment of Negative Interest for US Tax Information Reporting and 
Withholding Purposes 

Recommendation 

IRPAC recommends that guidance be issued promptly regarding the proper 
treatment of so-called “negative interest” for purposes of US tax information reporting 
and withholding requirements under Chapter 3 and Chapter 4, since existing US tax 
rules do not address either the character or source of such payments. Consequently, 
IRPAC believes that taxpayers are not treating such payments consistently for US
reporting and withholding purposes – e.g., as interest, fees or some other type of 
payment. IRPAC also recommends that this guidance address under what 
circumstances, if any, a withholding agent may offset (or net) negative payments with 
positive interest payments. 

Discussion 

Under a number of scenarios, examples of which are described below, parties to 
commercial transactions that would normally call for the payment of interest are 
required to pay what has become known as “negative interest,” a phenomenon due to 
the recent decline in prevailing interest rates – which in some cases are below 0%, 
particularly in many European markets. 

Examples of Negative Interest Scenarios 

1. Payment on Cash Deposits In a normal interest rate environment, a bank 
typically pays interest on deposit balances. In a negative rate environment, the 
bank charges clients an amount to hold cash deposits based on the negative 
rate. 

2. Collateral on Derivatives Transactions Cash is often pledged as collateral to 
secure derivatives transactions. The cash collateral accrues positive or negative 
interest (the rate of which is tied to the currency posted) that, if negative, could 
require the party posting the collateral to pay additional cash to the secured 
party. 

3. Margin Loans Client borrows from a broker to purchase securities. In a normal 
interest rate environment, the client pays interest to the broker on borrowed 
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money, and the securities are used as collateral. In a negative rate environment, 
the broker/lender might be required to pay the client based on the negative rate. 

Negative interest does not appear to be interest as that term is traditionally 
defined for US tax purposes, as it is not a payment for the use of funds. Beyond that, 
the proper treatment/sourcing of negative interest remains unclear. A number of 
possible alternative treatments of negative interest, each having its own logic, have 
been put forward. These include the following: 

 Source the payment by reference to the residence of the recipient, such as 
payments made under most notional principal contracts, purchase price 
adjustments, and payments for services. 

 Source the payment by reference to the residence of the payor, such as 
interest. 

IRPAC recommends a payee-based sourcing rule. Such a rule would put US
payors and non-US payors on an equal playing field. IRPAC recommends that the 
guidance cover the above three scenarios and potentially other scenarios that fit defined 
conditions. In principle, the guidance should cover payments by a person who deposits 
cash, posts cash as collateral or lends cash the payments of which would not be made 
and, instead, interest of which would be paid to such person under a normal interest 
rate environment. Finally, to the extent that guidance treats these payments as US
source fixed or determinable annual or periodic (FDAP) income or otherwise as subject 
to US withholding when paid to a foreign payee, IRPAC recommends that there be an 
adequate transition period for implementation. That is, the effective date of such 
guidance should be such that withholding agents can make appropriate modifications to 
their systems to provide for such withholding, and the guidance should apply only to 
transactions entered into, or payments made, after that date. 

Finally, in view of the long-standing uncertainty as to the proper US tax 
characterization of negative interest, it is recommended that guidance provide that 
taxpayers that have taken a reasonable position regarding the source of such payments 
prior to the issuance of the guidance will not be challenged on audit. 

C. NFFEs Should Have a Single FATCA Status 

Recommendation 

IRPAC recommends that the IRS issue guidance that permits non-financial 
foreign entities (NFFEs) to ascertain their “FATCA status” using the definitions 
contained in Annex 1 of the intergovernmental agreement (IGA) applicable to the 
NFFE’s country of organization and to certify such status on a Form W-8BEN-E,
Certificate of Entities Status of Beneficial Owner for United States Tax Withholding and 
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Reporting (Entities) that is provided to any person within or without such IGA 
jurisdiction. In addition, the Form W-8BEN-E and the applicable certifications pertaining 
to the relevant NFFE categories should be modified to effect this change. 

Discussion 

Presently, NFFEs are obligated to ascertain their FATCA status based on the 
applicable Treasury Regulations. However, partner jurisdiction foreign financial 
institutions (FFIs) are obligated to ascertain the FATCA status of an NFFE based on the 
application of Annex 1 of the applicable IGA. Consequently, in cases where NFFEs 
provide a W-8BEN-E to an FFI located in an IGA jurisdiction, the NFFE may certify that 
it is a passive or active NFFE pursuant to the requirements of the applicable IGA. On 
the other hand, if the same NFFE provides a W-8BEN-E to a non-IGA financial 
institution (FI) or a US financial institution (USFI), it must ascertain its status under the 
applicable regulations. Thus, IRPAC recommends that the IRS issue guidance that 
permits NFFEs to determine their “FATCA status” using the definitions contained in 
Annex 1 of the IGA applicable to the NFFE’s country of organization and to certify such 
status on a Form W-8BEN-E that is provided to any person within or without such IGA 
jurisdiction. IRPAC is unable to determine any reasoned basis why an NFFE cannot be 
permitted to undertake a single analysis and provide that status to all persons. If the 
Treasury Department has determined that the procedures contained in Annex 1 of an 
applicable IGA are sufficient to identify NFFEs, an NFFE should be permitted to utilize 
those procedures in the same manner as an FFI in that jurisdiction. 

Adoption of this recommendation will greatly enhance tax administration and 
eliminate the confusion currently surrounding the preparation of Form W-8BEN-E by 
NFFEs. 

D. Can FFI in an “in substance” Model 1 IGA Jurisdiction Be Treated as a PFFI?

Recommendation 

IRPAC recommends that guidance be issued (preferably in the form of an FAQ to 
facilitate a prompt response) specifying whether an FFI in an “in-substance” Model 1 
country (i.e., a country that has agreed in principal to enter into an IGA with the US, but 
has not yet negotiated and signed that IGA) can claim participating FFI (PFFI) status, 
and be treated as such by withholding agents and FIs, including after the applicable 
partner country signs the IGA. It is also recommended that any guidance in this regard 
be prospective, thus allowing withholding agents and FIs that have previously agreed to 
treat account holders located in “in substance” Model 1 IGA jurisdictions as PFFIs to 
continue such PFFI treatment until either (i) the applicable form on which PFFI status 
was claimed expires under Treas. Reg. §1.1471-3(c)(6)(ii), or (ii) the account holder 
notifies the withholding agent of a change in circumstances in the form of new 
documentation establishing Model 1 FFI status. 

Discussion 
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Under the Model 1 IGA, the term “FATCA Partner Financial Institution” is 
generally defined to include (i) any Financial Institution resident in or organized under 
the laws of the partner jurisdiction, but excluding any branch of such Financial Institution 
that is located outside of the partner country, and (ii) any branch of a Financial 
Institution not resident in or organized under the laws of the partner jurisdiction, if the 
branch is located in the partner jurisdiction. This has been interpreted to bring within the 
scope of the Model 1 IGA all FIs that fall under that definition, and to essentially 
preclude any FATCA Partner Financial Institution from “opting out” of the particular IGA 
by entering into a separate FFI Agreement with the IRS. Announcement 2014-38
provides, in relevant part, that FFIs resident in, or organized under the laws of, or are a 
branch located in, a jurisdiction that is included on the Treasury and IRS list as having 
reached an agreement "in substance" are permitted to register on the FATCA 
registration website, and certify their FATCA status to requesters, consistent with their 
treatment under the relevant Model IGA. 

It is unclear to withholding agents how to deal with account holders located in “in 
substance” countries that apparently entered into a FFI Agreement with the IRS before 
the release of Announcement 2014-38, and subsequently claimed PFFI status with such 
withholding agents on Forms W-8. While either designation (PFFI and Model 1 FFI) 
represents a compliant status for Chapter 4 purposes, there may be differences in both 
the FFI’s and the withholding agent’s compliance requirements associated with each. 
For example, tax information reporting by, and for, a PFFI may be different from such 
reporting required by, and for, a Model 1 FFI. For these reasons, among others, IRPAC 
believes the IRS should promptly clarify how to address the transition between PFFI 
and “in substance” IGA status. 

As stated above, IRPAC recommends that IRS clarify (a) whether an FFI in an 
“in-substance” Model 1 country can claim PFFI status, and be treated as such by 
withholding agents and FIs, and (b) withholding agents and FIs that have previously 
agreed to treat account holders located in “in substance” Model 1 IGA jurisdictions as 
PFFIs may continue such PFFI treatment, even after the applicable jurisdiction signs the 
IGA, until either (i) the applicable form on which PFFI status was claimed expires, or (ii) 
the account holder notifies the withholding agent of a change in circumstances in the 
form of new documentation establishing Model 1 FFI status. 

E. Certain Controlling Persons of Non-US Trusts 

Recommendation 

IRPAC recommends that Treasury modify the Model IGA and utilize the “Most 
Favored Nation” provisions of existing IGAs to conform IGA reporting requirements with 
respect to controlling persons of non-US trusts with the reporting requirements for such 
persons under US law. 

Discussion 
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IGAs presently contain terms that are not consistent with US law and regulations 
resulting in disparate treatment compared to entities subject to US information reporting 
obligations. For instance, under an applicable IGA, all US persons that are trustees, 
trust protectors, beneficiaries and certain other parties are subject to information 
reporting whether the related trust is an FFI or passive NFFE. On the other hand, under 
US law and applicable regulations, only US persons considered to hold an equity 
interest in a trust would be subject to information reporting. Applicable regulations 
generally provide that a grantor of a grantor trust, a beneficiary that is entitled to a 
mandatory distribution from a trust or a beneficiary that actually receives a discretionary 
distribution from the trust (in the current tax year, in the case of an FFI or in the prior tax 
year in the case of a passive NFFE) hold an equity interest in a trust. To be clear, under 
US regulations, a US trust protector has absolutely no information reporting obligations. 
A US trustee of a non-US trust has no personal information reporting obligations, unless 
the trust has an obligation to file Form 3520, Annual Return to Report Transactions With 
Foreign Trusts and Receipt of Certain Foreign Gifts or Form 3520A, Annual Information 
Return of Foreign Trust With a US Owner. Similarly, a US beneficiary of a non-US trust 
who is not considered a grantor of the trust and who receives no distribution from such 
trust has no information reporting obligations. 

IRPAC recommends that Treasury modify the Model IGA and utilize the “Most 
Favored Nation” provisions of existing IGAs to conform IGA reporting requirements with 
respect to controlling persons of non-US trusts with US law. This can be accomplished 
by: (1) clarifying the term “controlling person” to exclude (a) trust protectors, (b) 
trustees, and (c) persons identified as beneficiaries or potential beneficiaries of a trust 
and who are not entitled to receive a mandatory distribution from the trust in the current 
year and who do not receive any discretionary distributions from the trust during the 
current year, and (2) clarifying the term “equity interest” to read, in part, “A Specified US 
Person shall be treated as being a beneficiary of a foreign trust if such Specified US 
Person has the right to receive directly or indirectly (for example, through a nominee) a 
mandatory distribution or receives, in the current year, a discretionary distribution from 
the trust.” 

If IRPAC’s recommendation is not adopted, the information provided by an IGA 
jurisdiction or Model 2 FI to the IRS with respect to a trust protector, trustee or 
discretionary beneficiary that receives no actual distribution will be identical to the 
information relating to any holder of a US reportable account. Consequently, the IRS will 
be presented with the burdensome task of ascertaining why it received information 
reporting pursuant to an IGA or FFI Agreement with respect to such account but did not 
receive any individual information return from the identified parties. To forestall the 
inevitable waste of limited IRS resources, it would be practical to conform IGA 
information reporting obligations to existing domestic information reporting practices. 

F. Eliminate “Reason to Know” Standard for FATCA Reporting Exemption Claims 

Recommendation 
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IRPAC recommends that the “reason to know” standard in Treas. Reg. §1.1471-
3T(d)(2)(i) dealing with documented claims to be exempt from FATCA reporting be 
eliminated. Alternatively, IRPAC recommends that Treasury add to this regulation a 
complete list of the circumstances under which a withholding agent will be considered to 
have reason to know that a FATCA exemption code for an entity payee is incorrect.

Discussion 

Under the Chapter 4 status documentation requirements, a withholding agent 
must generally treat a payee as a US person if it has a valid Form W-9, Request for 
Taxpayer Identification Number and Certification associated with the payee or – if it 
does not have a valid Form W-9 – it must presume the payee is a US person under the 
presumption rules of Treas. Reg. §1.1471-3T(f). 

For a payee that has provided a valid Form W-9 certifying that it is not a specified 
US person and therefore is exempt from FATCA reporting, the withholding agent must 
respect that certification unless the withholding agent "knows" or has "reason to know"
that the payee's claim is incorrect. Treas. Reg. §1.1471-3T(d)(2)(i). The regulation 
provides an example for this principle involving a withholding agent who receives a 
Form W-9 from an individual claiming not to be a specified US person. Since individuals 
are never exempt from being specified US persons, the withholding agent must reject 
this certification and treat the payee as a specified US person since the withholding 
agent knows that the payee is an individual.

The example provided by the regulations appropriately demonstrates the 
application of the rule in a circumstance in which the withholding agent has “actual 
knowledge” that the person submitting the Form is an individual. Where, in contrast, the 
person submitting the Form is an entity, it is unclear what circumstances would 
constitute “reason to know” where the withholding agent doesn’t already have actual 
knowledge. 

It is unclear how a withholding agent would have "reason to know" that a FATCA 
exemption code for an entity is incorrect without the dedication of significant time and 
resources to researching publicly and other available information to determine whether 
such a claim could be false. Even after dedicating such resources, the withholding 
agent may be uncertain as to whether the “reason to know” standard has been met 
given the breadth and vagueness of this standard. If Treasury has specific examples of 
how the “reason to know” standard is to be applied in this context, IRPAC recommends 
that an exhaustive list of these examples be added to the regulation dealing with an 
entity payee. Given the uncertainty, in the absence of such clarifying examples, IRPAC 
recommends that the “reason to know” standard in Treas. Reg. 1.1471-3T(d)(2)(i) be 
eliminated.

G. Meaning of “provided together” Regarding Circumstances Under Which a 
Form W-8 Remains Valid Indefinitely When Accompanied by Documentary 
Evidence 
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Recommendation 

IRPAC recommends the IRS change Treas. Reg. §§1.1441-1T(e)(4)(ii)(B)(1)-(2),
1.1471-3(c)(6)(ii)(B)(2), and 1.1471-3T(c)(6)(ii)(B)(3) regarding the meaning of the 
phrase “provided together” to clarify that a Form W-8 described in these sections 
remains valid indefinitely so long as supporting documentary evidence is received 
before the Form W-8 would otherwise expire under the general 3+ year validly period.

Discussion 

The language contained in Reg. §§1.1441-1T(e)(4)(ii)(B)(1)-(2), 1.1471-
3(c)(6)(ii)(B)(2) and 1.1471-3T(c)(6)(ii)(B)(3) appears to provide that documentary 
evidence must be received contemporaneously with the corresponding Form W-8 in 
order for the form to remain valid indefinitely. Contemporaneous receipt is often not 
feasible since, as a practical matter, these documents are often solicited, reviewed and 
retained by disparate areas within a withholding agent’s operations. For example, tax-
related documentation (including Forms W-8) may be obtained by a branch or front 
office group, while documentary evidence may be the purview of a totally separate anti-
money laundering or know your customer (AML/KYC) area. In many instances these 
areas are largely independent from one another, and operate under distinct solicitation 
schedules. Further, requiring documentary evidence to be provided with the Form W-8
at account opening would appear to be    counterproductive as it would effectively deter 
obtaining documentary evidence later, such later documentation to result in seemingly 
more current information about the account holder.

Accordingly, IRPAC believes these provisions would be far more useful if 
documentary evidence could be provided any time before the Form W-8 would 
otherwise expire under the general 3+ year validity period.

H. Glitch in "paid and received" Requirement for Foreign Source Services Income 

Recommendation 

IRPAC recommends the IRS revise the Treas. Reg. §1.6041-4T(a)(2) cross 
reference to Treas. Reg. §1.6049-4T(f)(16) to ensure that the clause (iii) test of Treas. 
Reg. §1.6049-4T(f)(16) also applies to payors making payments of amounts otherwise 
subject to IRC § 6041. 

Discussion 

Under Treas. Reg. §1.6041-4T(a)(2), information returns are not required for 
payments of amounts from sources outside the United States (e.g., payments for 
services performed outside the United States) paid by a non-US payor or non-US
middleman and paid and received outside the United States. The regulation continues 
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that Treas. Reg. §1.6049-4T(f)(16) details the circumstances in which an amount is 
considered to be paid and received outside the United States. 

Under Treas. Reg. §1.6049-4T(f)(16), except as provided in clauses (ii) and (iii) 
of that provision, the term paid and received outside the United States generally means 
an amount that is paid by a payor or middleman outside the United States as described 
in Treas. Reg. §1.6049-5(e). Treas. Reg. §1.6049-5(e) directs payors to Treas. Reg. 
§1.6049-5T(e), which provides that an amount is generally considered to be paid 
outside the United States if the payor or middleman completes the acts necessary to 
effect payment outside the United States. Thus, unless one of exceptions set forth in 
clause (ii) or (iii) of Treas. Reg. §1.6049-4T(f)(16) applies to the hypothetical, the 
received requirement of Treas. Reg. §1.6041-4T(a)(2) is read out of the regulations. 

Clause (ii) of Treas. Reg. §1.6049-4T(f)(16) provides that an amount paid by the 
transfer to an account maintained by the payee in the United States or by mail to a US 
address (i.e., receipt has US connections) is not considered to be paid and received 
outside the United States if: (A) the amount is paid by an issuer (or the paying agent of 
the issuer) with respect to an obligation that is issued by a US payor, registered under 
the Securities Act of 1933, or listed on a specified exchange (or included in a specified 
interdealer quotation system); or (B) the amount is paid by a US middleman that, as a 
custodian, nominee, or other agent of the payee, collects the amount for or on behalf of 
the payee. Clause (iii) of Treas. Reg. §1.6049-4T(f)(16) provides that an amount paid by 
a bank or other financial institution with respect to a deposit or an account that 
otherwise would be considered paid at a branch or office outside the United States as 
described in Treas. Reg. §1.6049-5(e)(2) will not be considered paid and received 
outside the United States if the institution has knowledge that the customer has 
transmitted instructions concerning the deposit or account from inside the United States. 

Thus, under this regulatory language, the received portion of the paid and 
received requirement in Treas. Reg. §1.6041-4T(a)(2) appears to be read out of the 
requirement for amounts: (1) not paid by banks or other financial institutions (and thus 
not falling within the scope of clause (iii) of Treas. Reg. §1.6049-4T(f)(16)) or (2) paid to 
the payee directly and not interest income of type listed in Treas. Reg. §1.6049-
4T(f)(16)(ii)(A) (and thus not falling within the scope of clause (ii) of Treas. Reg. 
§1.6049-4T(f)(16)). 

As a concrete example of the application of this rule, consider the following: The 
facts involve a payment for foreign source services by a non-US payor (not a bank or 
financial institution) to a US payee, who has provided a Form W-9 to the payor. The 
payment is made via wire transfer from outside the US to the US bank account of the 
US payee. The question is the extent to which the language of the regulations requires
that a Form 1099-MISC, Miscellaneous Income be filed (assuming the amount is $600 
or more) with respect to this payment. Notwithstanding that IRPAC believes that the 
Treasury/IRS likely would WANT the Form 1099-MISC to be filed for this payment in 
this hypothetical, the language of the regulation does not provide for that result. 
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This result is not a function of the revised regulations under T.D. 9658. Indeed, 
prior to the revision of these regulations in T.D. 9658, the regulatory language pointed to 
the same outcome. Under the former regulations – there was no explicit "received" 
requirement in the IRC § 6041 regulations. Former Treas. Reg. §1.6041-4(a)(2) 
provided that amounts from sources outside the United States if paid by a non-US payor 
or non-US middleman outside the United States. These regulations then cross 
referenced former Treas. Reg. §1.6049-5(e) for the rules regarding what was 
considered paid outside the United States. Those cross-referenced regulations, 
however, not only included the same US connections test as included in the new Treas. 
Reg. §1.6049-4T(f)(16) regulations, but they also similarly limited that test to interest-
type payments, payments received by US middlemen collected on behalf of payees, 
and payments by banks with respect to deposits where the customer has transmitted 
instructions from within the US with respect to the payment. 

Notwithstanding that the IRS/Treasury regulation drafters likely did not intend the 
Treas. Reg. §1.6041-4T(a)(2) cross reference to Treas. Reg. §1.6049-4T(f)(16) to limit 
the paid and received requirement to only banks or other financial institution payors or 
to certain other interest-type payments, that appears to be the result for payments made 
by non-banks to which section 6041 applies. To remedy this problem, IRPAC 
recommends that Treasury revise the Treas. Reg. §1.6041-4T(a)(2) cross reference to 
Treas. Reg. §1.6049-4T(f)(16) to ensure that the clause (iii) test of Treas. Reg. §1.6049-
4T(f)(16) applies also to payors making payments of amounts otherwise subject to 
section 6041. 

I. Application of US Indicia Rules at Reg. §1.1441-7T(b)(5) to Forms W-8ECI 

Recommendation 

IRPAC recommends that the regulations be modified to clarify that Forms W-
8ECI, Certificate of Foreign Person’s Claim That Income Is Effectively Connected With 
the Conduct of a Trade or Business in the United States are not beneficial owner 
withholding certificates for purposes of Treas. Reg. §1.1441-7T(b)(5).

Discussion 

Treas. Reg. §1.1441-7T(b)(5) provides that a withholding agent has reason to 
know a beneficial owner withholding certificate (as defined in §1.1441-1(e)(2)) of a
direct account holder is unreliable or incorrect for purposes of establishing the account 
holder's foreign status if certain US indicia are reflected either on the withholding 
certificate itself, or as part of the account holder records. For this purpose, a current 
residence or mailing address inside the US would constitute US indicia and, unless 
cured, would essentially invalidate a withholding certificate. 

Treas. Reg. §1.1441-1(e)(2) defines "beneficial owner withholding certificate" for 
this purpose and includes -
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"For example, if a beneficial owner claims that some but not all of the income it 
receives is effectively connected with the conduct of a trade or business in the 
United States, it may be required to submit two separate withholding certificates, 
one for income that is not effectively connected and one for income that is so 
connected." 

Based on this statement one can suppose that Form W-8ECI is included in the 
definition of beneficial owner withholding certificate and, therefore, is covered by the US
address due diligence requirements described above. However, in order for a Form W-
8ECI to be valid it must include a US business address on line 6, a requirement that is 
supported by the instructions for the form. This creates an inconsistency which, unless 
corrected in the regulations, could result in the unintended invalidation of many properly 
completed Forms W-8ECI. Accordingly, IRPAC recommends that the regulations be 
modified to clarify that Forms W-8ECI are not beneficial owner withholding certificates 
for purposes of Treas. Reg. §1.1441-7T(b)(5), i.e., that US indicia in connection with a 
Form W-8ECI will not constitute reason to know for due diligence purposes.

SECTION II – RECOMMENDATIONS ON IRS FORMS AND INSTRUCTIONS 

J. Form W-8BEN-E, Part III, Line 15 – Treaty Claims (Special Rates and 
Conditions)

Recommendation 

IRPAC recommends that Line 15 of Form W-8BEN-E – on which a beneficial 
owner claiming certain treaty benefits is required to “Explain the reasons the beneficial 
owner meets the terms of the treaty article” – be eliminated given that in most instances 
a withholding agent will not know with any certainty what reasons are acceptable, and 
is, therefore, unable to apply any reliable due diligence review to the claims made. 
IRPAC believes that other information already required on Line 15 (including the treaty 
Article, withholding rate and type of income) provides sufficient support for a withholding 
agent to evaluate treaty eligibility, and recommends that the Form W-8BEN-E
instructions for Line 15 be changed to further require the claimant cite the specific 
paragraph(s) of the article of the treaty applicable to the particular claim.

Discussion 

Form W-8BEN-E, Part III, Line 15, Special rates and conditions, must be 
completed by persons claiming treaty benefits that require the beneficial owner to meet 
conditions not covered elsewhere on the form. This section may be completed, for 
example, by persons claiming benefits under a “business profits” treaty article (which 
requires the income not be attributable to a permanent establishment in the US), or by 
persons claiming a preferential withholding rate applicable to dividends that are 
predicated on their ownership of a specific percentage of stock in the entity paying the 
dividend. 
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In addition to requiring the claimant to identify the specific treaty article, 
applicable withholding rate and type of income involved, Line 15 also requires the 
claimant to explain the reasons the beneficial owner meets the terms of the treaty 
article. This might be, for example, in the case of a business profits article claim, a 
statement that the income is not attributable to a permanent establishment in the US, or, 
in the case of a dividends article claim regarding real estate investment trust (REIT)
dividends, a statement that the claimant owns not more than 5% or 10%, as applicable, 
of the outstanding shares of the REIT paying the dividend, and thus satisfies the 
conditions to be eligible for a preferential rate of withholding. The statement on line 15 
will often be an abridged repetition of the text of the specific paragraph of the relevant 
article. Such a statement provides no information that could not be surmised from the 
specific paragraph(s) of the relevant article, which we recommend the Form W-8BEN-E
instructions for Line 15 clarify be cited. Further, given the current free format line on 
which the explanatory statements are entered, the statements vary widely, which 
commonly results in disputes between withholding agents and form providers on what 
constitutes an acceptable statement. These disputes cannot be settled with certainty 
because of the lack of IRS guidance of what is an acceptable “reason” the beneficial 
owner meets the terms of the treaty article.

Accordingly, IRPAC recommends that the “Explain the reasons the beneficial 
owner meets the terms of the treaty article:” on line 15 of the Form W-8BEN-E be 
eliminated and the instructions for this line be changed to require the claimant to cite the 
specific paragraph(s) of the relevant article of the treaty applicable to the particular 
claim. For the above examples regarding business profits and certain dividends, if our
recommendations are adopted, applying the 2006 Model Income Tax Convention for 
illustrative purposes, the line 15 claim on the Form W-8BEN-E would need to cite (i) 
Article 7 (Business Profits) (as well as claim a zero rate of withholding and specify the 
type of income) in the case of business profits (the income would be presumed to not be
effectively connected with a US trade or business as that is a condition of the zero rate 
of withholding under this article), and (ii) Article 10(4)(a)(i), 10(4)(a)(ii) or 10(4)(a)(iii), as 
applicable, in the case of REIT dividends, and also include the relevant rate of 
withholding (15% or 0%) and specify the type of income (REIT dividends). If the 
beneficial owner is a pension fund eligible from a withholding exemption on the 
dividends, Article 10(3) would also need to be cited. Similar citations to specific 
paragraph(s) would be required for other special treaty claims, such as claims of lower 
rates on certain types of royalties and withholding exemptions under treaties that 
include an “exempt organizations” article.

K. New Limitation on Benefits Certification on 2016 Draft Form 1042-S 

Recommendation 

IRPAC recommends that a treaty Limitation on Benefits (LOB) certification be 
added to Form W-8BEN-E, so as to enable withholding agents to answer the same 
question on Line 13j of the 2016 Draft Form 1042-S. Until such certification can be 
added to the Form W-8BEN-E, IRPAC recommends that the requirement to answer this 
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question on Line 13j of the 2016 Draft Form 1042-S be contingent on the payee having 
answered that same question on the Form W-8BEN-E. Finally, IRPAC recommends that 
the standard for rejecting the Form W-8BEN-E with respect to the response to this 
question be limited to responses that are contrary to the withholding agent's "actual 
knowledge" and without regard to whether the withholding agent might have "reason to 
know" that the response is incorrect. 

Discussion 

On the 2016 Draft Form 1042-S, Line 13j requests the payee's LOB Code. The 
instructions state that the withholding agent should enter the LOB category that qualifies 
the recipient for the requested treaty benefits.4 With the exception of Code #1 
(individual) and possibly Code #2 (Government – contracting state/political 
subdivision/local authority), this question requires that the withholding agent know the 
facts surrounding the payee's receipt of the income that under normal business 
circumstances are not within the withholding agent's ability to know. Accordingly, IRPAC 
recommends that if Treasury/IRS intend to keep this question on the Form 1042-S, that 
it add exactly the same question to the Form W-8BEN-E to provide a basis for the 
withholding agents' response. 

Finally, because (with the exception of Code #1 and possibly Code #2) this 
question requires that the withholding agent know facts the withholding agent is typically 
unequipped to know, IRPAC also recommends that the standard for rejecting the Form 
W-8BEN-E with respect to this response be limited to responses that are contrary to 
facts of which the withholding agent has "actual knowledge" (and not for which the 
withholding agent might have a "reason to know").

L. Account by Account Reporting on Form 1042-S 

Recommendation 

IRPAC recommends that the IRS modify the 2015 Form 1042-S instructions with 
respect to the requirement for US financial institutions to report on an account by 
account basis, to clarify what is meant by “account” in such context, and to provide 
additional guidance. 

Discussion 

For amounts paid on or after January 1, 2016 by a US financial institution, the 
instructions to Form 1042-S provide that a US financial institution will be required to 
report payments of the same type of income (as determined by the income code in box 

The following Codes are provided: 01–Individual; 02-Government – contracting state/political 
subdivision/local authority; 03-Tax exempt pension trust/Pension fund; 04-Tax exempt/Charitable 
organization; 05-Publicly-traded corporation; 06-Subsidiary of publicly-traded corporation; 07-Company 
that meets the ownership and base erosion test; 08-Company that meets the derivative benefits test; 09-
Company with an item of income that meets the active trade or business test; 10 - Discretionary 
determination; 11–Other. 
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1) made to multiple financial accounts held by the same beneficial owner on separate 
Forms 1042-S for each account. In addition, the instructions to box 16 of Form 1042-S
indicate that the recipient’s account number is required when payments are made to a 
direct account holder with respect to an account maintained at a US office or US
branch. 

We understand that the account by account filing requirement is related to the 
reciprocal reporting requirement that the US Government has under its FATCA 
intergovernmental agreements with Partner Countries with respect to financial accounts 
held by US financial institutions for residents of such Partner Countries. 

To that end, we believe that additional clarifying instructions would be helpful to 
US financial institutions in undertaking this additional burden. Accordingly, IRPAC 
recommends that the 2016 instructions to Form 1042-S be modified to include the 
following language: 

An account for this purpose has the same meaning as the term “financial 
account” under US Treasury Regulations for FATCA purposes. If the payment is 
not made in connection with a financial account, an account number need not be 
entered. The account number to be reported with respect to an account is the 
identifying number assigned by the withholding agent for purposes other than to 
satisfy the reporting requirements in these instructions. If the withholding agent 
does not have an identifying number for an account, a functional equivalent of an 
identifying number must be entered. This may include a non-unique identifier that 
relates to a class of interests and which, when combined with the account 
owner’s name, will uniquely describe the account. 

M. Substitute Form 1042-S Recipient Copies 

Recommendations 

IRPAC recommends that the use of substitute Form 1042-S payee statements be 
retained and that IRS Publication 1179, General Rules and Specifications for Substitute 
Forms 1096, 1098, 1099, 5498 and Certain Other Information Returns be updated to 
reflect how such statements can deviate from the official Form 1042-S payee 
statements. IRPAC also recommends that if the IRS ultimately eliminates the use of all 
substitute Form 1042-S payee statements (which is essentially what is being mandated 
in Pub. 1179 dated June 29, 2015), IRS provide a reasonable transition period within 
which withholding agents can adopt the exclusive use of the official IRS form, and 
modify current practices. This period should be no less than two full years, thus making 
the new practice effective for filing calendar year 2017 returns, due to be filed in 2018. 

Discussion 

The most current version of IRS Pub. 1179 (dated June 29, 2015) states “As of 
2015 paper substitutes for Form 1042-S may no longer contain multiple income types 
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for the same recipient (except Copy E retained by the withholding agent). Copies B, C, 
and D must be identical to the IRS form.” We understand that, for these purposes, 
“identical” means that the content, font size and form layout of a substitute form may not 
differ in any manner from the official IRS version, and that only one Form 1042-S may 
be displayed on a single page. 

These Pub. 1179 pronouncements, in particular the requirement that substitute 
versions of Form 1042-S payee statements be identical to the IRS form, represent a 
dramatic departure from form specifications that have existed for many years and, in 
IRPAC’s opinion, have served the filer community and payees extremely well. That is, 
the use of substitute Forms 1042-S (and many other tax information returns, such as 
Form 1099) that contain the essential substance of the official form, but that are tailored 
to accommodate the practical and business needs of a particular withholding agent 
(while in full conformity with Pub. 1179 standards), have been in use for decades. 
There appear to be few substantive reasons to no longer permit the use of such 
substitute Form 1042-S payee statements. Based on recent discussions with IRS 
executives on this matter, IRPAC understands that such changes were largely 
attributable to the difficulty of Service Center tax return processors to identify and 
readily transcribe key information from substitute payee statements attached to income 
tax returns, due to such reasons as confusion over rearranged form boxes and illegibly 
small font sizes. 

Based on this rationale, and initial reactions from financial services industry 
members that file large volumes of substitute versions of Forms 1042-S, IRPAC 
believes that IRS’s views about the inadequacy of substitute forms and the harsh 
solution mandated in Pub. 1179 need to be seriously reconsidered. That is, the concept 
of a substitute form must have more meaning than an exact replica of the official form. 

The ability to use substitute versions of payee statements has been in place for 
decades, and offers many practical advantages to form filers as well as to payees. For 
example, customized payee statements may eliminate portions of information returns 
that are not applicable to particular payees, and may also display multiple forms on a 
single page (for payees that receive more than one type of income in a single year) in a 
logical manner - thus resulting in more streamlined and easier to read forms. IRPAC is 
not convinced that operational issues experienced at IRS Service Centers warrant the 
total elimination of substitute payee statements. 

 If large numbers of filers are using substitute payee statements with either (i) 
illegibly small typefaces or fonts that cannot be easily processed by IRS 
operators, (ii) multiple Forms 1042-S displayed on a single page that are 
confusing IRS Service Center transcribers, or (iii) other repeated patterns of 
deviations from the official form that make it difficult for IRS operators to process 
the statements, IRPAC believes that more specific, focused amendments to the 
substitute form specifications would be a more appropriate approach than the 
elimination of substitute forms. For example, the IRS could limit (or eliminate) the 
use of substitute payee statements with multiple Forms 1042-S on a single page. 
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Finally, if the IRS ultimately decides to eliminate the use of all substitute Form 
1042-S payee statements , the filer community and their software developers must be 
given a reasonable transition period within which they can adopt the exclusive use of 
official IRS form, and modify current practices. This period should be no less than two 
full years, thus making the new practice effective for filing calendar year 2017 returns, 
due to be filed in 2018. 

N. Can an Entity Listed in Annex II of an IGA Check Comparable Chapter 4 Status 
Under the Regulations? 

Recommendation 

IRPAC recommends that the IRS issue guidance to clarify that a Form W-8
provided by an FFI located in an IGA jurisdiction will be considered valid if it claims to 
be a deemed compliant FFI or exempt beneficial owner as described within US 
Treasury Regulations in lieu of identifying itself as a Non-reporting IGA FFI, so long as 
the withholding agent does not know or have reason to know that such claimed status is 
incorrect. For purposes of satisfying this standard, guidance should note that the 
withholding agent’s knowledge that the entity is located is an IGA jurisdiction does not 
constitute knowledge or reason to know that an FFI’s claim that it is a deemed 
compliant FFI pursuant to US Treasury Regulations is invalid. 

Discussion 

Preparation of a Form W-8 is a complex undertaking, particularly for non-US
entities. Accordingly, it is not surprising that non-US entities located in IGA jurisdictions, 
including jurisdictions that have an in-substance agreement, may provide a withholding
agent with a Form W-8 that claims to be a deemed compliant FFI or an exempt 
beneficial owner based on the US Treasury Regulations in lieu of the comparable non-
reporting IGA FFI status provided for in the applicable IGA. While such a 
characterization may be technically incorrect, an inadvertent error such as this should 
not be reason to invalidate the correct underlying representation that such entity is not a 
nonparticipating FFI, subject to FATCA withholding tax. In order to facilitate the orderly 
implementation of FATCA, withholding agents that have no reason to know that an FFI 
is unable to claim that it is a deemed compliant FFI pursuant to the US Treasury 
Regulations (other than the fact that the FFI is located in an IGA jurisdiction) should be 
permitted to rely on such form rather than be obligated to treat the form as invalid. 
Accordingly, IRPAC requests that appropriate guidance be issued to permit withholding 
agents to rely on a Form W-8 provided by such an FFI under the circumstances 
described above. 

O. Clarify Level of Precision Required for Annex II Claims on Forms W-8 (W-
8BEN-E, line 26; W-8EXP, line 15; W-8IMY, line 29) 

Recommendation 

85 



IRPAC recommends that guidance be issued to clarify the level of precision 
required for nonreporting IGA FFIs making Annex II claims on the Forms W-8 and make 
the requirement consistent across all Forms W-8.

Discussion 

The instructions for Form W-8BEN-E state, in relevant part, “You must also 
provide the withholding agent with the specific category of FFI described in Annex II of 
the IGA application to your status” (bold added). In contrast, the corresponding 
instructions for Form W-8EXP, Certificate of Foreign Government or Other Foreign 
Organization for United States Tax Withholding and Reporting and Form W-8IMY,
Certificate of Foreign Intermediary, Foreign Flow-Through Entity, or Certain U.S. 
Branches for United States Tax Withholding provide the text “the class of entity 
described in Annex II”. The phrase “class of entity” appears to be at a higher level than 
“specific category”. 

The following examples, as seen by an IRPAC member, illustrate the impact of 
this inconsistent language: 

1. A governmental entity claimed to be an “Exempt Beneficial Owner other than 
Funds” on line 26 of a Form W-8BEN-E. “Exempt Beneficial Owner other than 
Funds” is a broad heading that covers, among others, “Governmental 
Entities.” Annex II of the applicable IGA states “[The Governmental Entity] 
category is comprised of the integral parts, controlled entities, and political 
subdivisions of [the IGA Partner jurisdiction]” (emphasis added). Accordingly, 
query whether “Exempt Beneficial Owner other than Funds” satisfies the 
“specific category” requirement in the instructions for Form W-8BEN-E or if,
instead, line 26 must state “Governmental Entities.” Similarly, query whether 
“Exempt Beneficial Owner other than Funds” would have satisfied the 
apparently broader “class of entity” requirement in the instructions for Forms
W-8EXP and W-8IMY had one of those two forms been provided.

2. A Canadian entity claimed to be an  “investment entity, a type of exempt 
beneficial owner” on Line 26 of a Form W-8BEN-E. Arguably, “investment 
entity” is not a “type of exempt beneficial owner.” The Canadian entity 
presumably qualifies as an “Investment Entity Wholly Owned by Exempt 
Beneficial Owners,” Query whether that phrase, and not the text provided by 
the Canadian entity, is required on Line 26.

To eliminate the above described uncertainties, IRPAC recommends that the IRS 
clarify in instructions precisely how a nonreporting IGA FFI must make its Annex II claim 
on a Form W-8. These instructions should include an example to illustrate the rule. 

P. Tax Form to be Provided to IGA FFI by Foreign Disregarded Entity Owned by 
US Person 
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Recommendation 

IRPAC recommends that guidance be issued to clarify the tax certification that 
must be provided to an IGA FFI by an account holder that is a foreign disregarded entity 
owned by a US person. The instructions to Form W-8BEN-E are inconsistent with the 
IGA requirements for disregarded entities. They should be changed to accommodate 
the disregarded entity’s need to give the IGA FFI a Form W-8 to document its FATCA 
status. 

Discussion 

Consider an IGA FFI that maintains a financial account of a non-US entity that is 
disregarded for US tax purposes and owned by a US person. The non-US entity 
provides a Form W-9 for its single owner to the IGA FFI. The single owner is a C 
corporation and a specified US person (because it is not a publicly traded entity). The 
disregarded entity followed the instructions for the Form W-8BEN-E, “Do not use Form 
W-8BEN-E if you are described below…You are a disregarded entity with a single 
owner that is a US person and you are not a hybrid entity claiming treaty benefits.
Instead, the single owner should provide Form W-9.” 

The IGAs do not take into account the disregarded entity concept and appear to 
require that FFIs document the person named on the account, i.e., the disregarded 
entity in the above example. Continuing with this example, the Form W-9 provided by 
the disregarded entity does not give the IGA FFI the disregarded entity’s FATCA status 
because the official Form W-9 template is not designed to do so. Accordingly, it appears 
that the IGA FFI does not have the documentation necessary to satisfy its due diligence 
requirements under the IGA. Presumably the IGA FFI would need documentation for the 
disregarded entity itself, and only look through the disregarded entity to its US owner if 
the disregarded entity is a passive NFFE. To resolve this conundrum, IRPAC 
recommends that the IRS enable a foreign disregarded entity owned by a US person to 
complete a Form W-8 for itself when providing such a form to document its status as an 
account holder at an IGA FFI.

Q. Must Form 8655 Be Filed when Agent is Withholding Agent in its Own Right? 

Recommendation 

IRPAC recommends that the IRS clarify that in cases where a principal utilizes 
an agent to effect payment and withhold tax, that the principal need not file a Form 
8655, Reporting Agent Authorization to designate the agent as a reporting agent when 
the agent is by definition a withholding agent. 

Discussion 

Under Treas. Reg. §1.1441-7(a)(1), a withholding agent is defined in part, as any 
person, US or foreign, that has the control, receipt, custody, disposal, or payment of an 
item of income of a foreign person subject to withholding. Moreover, any person who 
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meets the definition of a withholding agent is required to deposit any tax withheld and to 
make returns as required under the regulations.5 Where several persons qualify as 
withholding agents with respect to a single payment, only one tax is required to be 
withheld and deposited.6 The definition of withholding agent and the rules regarding 
multiple withholding agents with respect to withholdable payments under FATCA are 
similar.7

Thus, where a principal utilizes a paying agent to effect payments and withhold 
tax, both the principal and the paying agent are withholding agents. The principal 
generally makes cash available to the paying agent (e.g., through an account the 
principal holds with the paying agent), and the paying agent effects income payments to 
the underlying investors/payees. Generally, as only one party is required to withhold 
and deposit, under this arrangement the paying agent – who is actually making payment 
to the foreign investors/payees – will typically withhold any tax required to be withheld, 
and will perform any Form 1042-S reporting that is required with respect to the 
payments made to such foreign persons. This reporting is generally performed by the 
paying agent showing the paying agent as the withholding agent and would include the 
Employer Identification Number (EIN) of the paying agent. Additionally, tax would be 
deposited under the name and EIN of the paying agent. 

The instructions to Form 1042-S8 provide that a party is an authorized agent for 
purposes of filing Form 1042, Annual Withholding Tax Return for US Source Income of 
Foreign Persons and withholding and making tax deposits only where the following 
conditions are met: 

1. There is a written agreement between the withholding agent and the person 
acting as agent; 

2. A Form 8655 is filed with the IRS; 
3. The books and records, and relevant personnel of the agent are available to 

the withholding agent; 
4. The withholding agent is fully liable for the acts of its agent and does not 

assert any defenses that otherwise may be available; and 
5. If the agent is making tax deposits and tax payments, or filing Forms 1042-S

on behalf of its principal, the authorized agent should be reported as the 
withholding agent on Form 1042-S boxes 12a through 12i. 

Thus, under the facts presented it would appear that the IRS would anticipate 
that the principal would be filing Form 8655 to appoint the paying agent as a reporting 
agent. However, given that the paying agent is by definition a withholding agent, it 
already has withholding, deposit and Form 1042-S/1042 filing requirements even if 

5 Treas. Reg. §1.1441-7(a)(1); 
6 Id. 
7 See Treas. Reg. §§ 1.1473-1(d)(1) and (d)(5); 
8 2015 Instructions to Form 1042-S Foreign Persons U.S. Source Income Subject to Withholding 
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Form 8655 is not executed by the principal. We do not see how under these facts Form 
8655 would impose any additional burdens upon the paying agent than it already has at 
law, or relieve the principal of any burdens. 

If Form 8655 was simply intended to make the IRS aware of who, as between the 
principal and paying agent, were taking on the withholding responsibility, it would seem 
that since the paying agent typically takes on this responsibility, then the Form need 
only be completed when the arrangement is atypical. Additionally, the IRS would be 
aware of the connection between the principal and paying agent through the inclusion of 
the principal information in boxes 18 through 20 of the Forms 1042-S filed by the paying 
agent as withholding agent. 

Accordingly, IRPAC recommends that the IRS clarify that a principal need not file 
Form 8655 to appoint a reporting agent where the principal utilizes an agent that is itself 
a withholding agent on the payments it makes on behalf of the principal.

R. Provision of an Option to Principals and Authorized Reporting Agent to 
Determine Which Party Will be Identified as Withholding Agent on Forms 1042-S

Recommendation 

IRPAC recommends that the IRS permit principals and reporting agents to make 
their own determination as to which of the two parties will be identified as the 
withholding agent on Form 1042-S where the agent carries out the withholding and 
deposit of tax on payments made to foreign persons on behalf of the principal. 

Discussion 

Where a principal completes Form 8655 to designate a party to act as a reporting 
agent on behalf of principal, the instructions to Form 1042-S9 require the reporting agent 
to be shown as the withholding agent in boxes 12a through 12i of the form, and the 
principal to be shown as the payer in boxes 18 through 20 on the form, where the 
agent’s responsibilities include the withholding and deposit of tax. Presumably, these 
instructions assume that when the agent withholds and deposits tax it will do so under 
its own EIN. These instructions are logical given that the agent is a withholding agent by 
definition, and is in line with typical business practice. 

However, there are situations where for one reason or another the principal 
would prefer to have the agent withhold and deposit tax under the principal’s EIN, and 
issue Forms 1042-S showing the principal as withholding agent in boxes 12a through 
12i, rather than having the agent deposit and report under its EIN. It would seem so 
long as the tax was deposited under the EIN of the party shown as the withholding 
agent on Forms 1042-S/1042, that there should be no issue on the part of the IRS. 

9 2015 Instructions to Form 1042-S Foreign Persons U.S. Source Income Subject to Withholding 
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Accordingly, IRPAC recommends that the IRS permit principals and reporting 
agents to make their own determination as to which of the parties will identified as the 
withholding agent on Form 1042-S where the agent carries out the withholding and 
deposit of tax on behalf of the principal, so long as the tax withheld is deposited under 
the EIN of the party identified as the withholding agent on Form 1042-S.

S. Box 14e of Form W-8IMY when QI Maintains no Accounts of US Non-exempt 
Recipients 

RRec ommendation 

IRPAC recommends that IRS update the Instructions to Form W-8IMY to clarify 
that box 14(e) (requesting the QI to certify that the entity identified in Part I of this form 
does not assume primary Form 1099 reporting and backup withholding responsibility 
and is using this form to transmit Forms W-9 with respect to each account(s) held by a 
US non-exempt recipient) need not be checked if the QI does not maintain accounts 
held by US non-exempt recipients. 

Di scussi on 

A QI that does not assume primary Form 1099 reporting and backup withholding 
tax responsibility is obligated to provide to its withholding agent sufficient information 
regarding its US non-exempt recipients to permit the withholding agent to comply with 
the applicable Form 1099 reporting obligations. This requirement is consistent with the 
existing wording of box 14(e) of the Form W-8IMY. However, the Form W-8IMY can be 
reasonably read to provide that box 14(e) need not be checked if the QI does not have 
any US non-exempt recipients. This interpretation is logical, since the QI would not be 
obligated to provide a withholding agent with any Form W-9s if it had no US non-exempt 
recipient clients. If, in the future, circumstances change such that the QI did have US 
non-exempt recipients for which it did not assume primary Form 1099 reporting and 
backup withholding tax responsibility, it would be obligated to transmit a new Form W-
8IMY to its withholding agent, check box 14(e) and provide the required Forms W-9 to
the withholding agent. 

IRPAC understands, however, that certain withholding agents have refused to 
accept a Form W-8IMY as valid if the entity providing the form claims to be a QI that has 
not assumed primary Form 1099 reporting and backup withholding tax responsibility 
does not check box 14(e) when such QI maintains no accounts for US non-exempt 
recipients. 

In order to ensure a consistent interpretation among withholding agents and to 
ensure that QIs are treated consistently, IRPAC requests that the following clarifying 
language be included within the instructions for box 14e of Form W-8IMY:

“You are not required to check box 14e if you do not have any U.S. account 
holders (i.e., you are not providing Forms W-9 or other information regarding 
U.S. account holders and you are not providing an allocation to a withholding rate 
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pool of U.S. payees). Note, however, that if you do not check box 14e because 
you do not have any U.S. account holders at the time you complete the form, but 
later acquire a U.S. account holder, you will need to provide an updated Form W-
8IMY to your withholding agent with box 14e properly completed.”

T. Eliminate "(other than section 501(c) organization)" from Instructions for Line 
36 of Form W-8BEN-E 

Recommendation 

IRPAC recommends the IRS change the instructions to Form W-8BEN-E to 
permit a section 501(c) organization (including a private foundation) to check the 
nonprofit organization box as its Chapter 4 status and, as such, avoid the need to 
produce a tax-exempt determination letter ("TDL") or (iii) an opinion from counsel 
certifying that the organization qualifies as a section 501(c) organization (and not a 
foreign private foundation) ("Counsel Opinion"). 

Discussion 

Under Chapter 3, a tax exempt organization is exempt from withholding if it 
provides a withholding agent with a Form W-8EXP and either: (i) a TDL or (ii) a Counsel 
Opinion. Treas. Reg. §1.1441-9(b). Alternatively, a tax exempt entity or a private 
foundation can avoid, or be subject to reduced, withholding by claiming treaty benefits 
under the general provisions of Chapter 3 by providing the withholding agent with a W-
8BEN-E checking "tax-exempt organization" or "private foundation" on Line 4. See 
Treas. Reg. §1.1441-6. Thus, a tax-exempt entity claiming treaty benefits does not 
necessarily need to provide the withholding agent with a TDL or Counsel Opinion to 
avoid withholding under Chapter 3. 

Line 5 of the new Form W-8BEN-E, setting forth the entity's Chapter 4 status, 
seemingly provides two boxes for tax exempt entities: one labeled "501(c) organization" 
and the other labeled "nonprofit organization." Entities choosing the "501(c) 
organization" box are directed to complete Part XXI (which is line 35 on the Form), and 
entities choosing the "nonprofit organization" box are directed to complete Part XXII 
(which is line 36 on the Form). 

The instructions for line 35 (i.e., applicable to entities choosing the "501(c) 
organization" box), however, state that the entity checking this box must obtain a TDL or 
Counsel Opinion. The instructions for line 36 (i.e., applicable to entities choosing the 
"nonprofit organization" box), in contrast, does not require a TDL or Counsel Opinion, 
but it does indicate that this "nonprofit organization" box applies to organizations "(other 
than section 501(c) organizations)." Thus, the instructions to Form W-8BEN-E appear to 
require that an entity which checks "tax-exempt organization" or "private foundation" on 
Line 4, i.e., a 501(c) organization, obtain a TDL or Counsel Opinion for FATCA status 
purposes, even though a TDL/Counsel Opinion is not required for claiming treaty 
benefits under Chapter 3. 
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The regulations do not mandate this disparate treatment. Indeed, there does not 
appear to be any policy reason why a TDL/Counsel Opinion should be required for 
Chapter 4 status purposes, when it is not required for Chapter 3 purposes. Accordingly, 
IRPAC requests a change to the instructions to Form W-8BEN-E that would permit a 
501(c) organization (including a private foundation) to check the "nonprofit organization" 
box as its Chapter 4 status and, as such, avoid the need to produce a TDL/Counsel 
Opinion. This change could be accomplished by removing the "(other than section 
501(c) organizations)" language from the line 36 instructions. 
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Internal Revenue Service 
Attn: CC:PA:LPD:PR (Notice 2015-27) 
Room 5203 
P.O. Box 7604 
Ben Franklin Station 
Washington, D.C. 20044 

May 12, 2015 

RE: Notice 2015-27
Recommendations for items that should be included on the 2015-2016 
Priority Guidance Plan 

Dear Commissioner Koskinen: 

This letter responds to Notice 2015-27 by listing items which the Information 
Reporting Program Advisory Committee (IRPAC) recommends be included in 
the 2015-2016 Priority Guidance Plan. These are recommendations for 
guidance through regulations, revenue rulings, revenue procedures, notices or 
other appropriate guidance methods that will improve tax administration and 
reduce administrative burdens on taxpayers and the Internal Revenue Service. 

IRPAC was established in 1991 in response to an administrative 
recommendation in the final Conference Report of the Omnibus Budget 
Reconciliation Act of 1989. IRPAC works closely with the IRS on a wide range 
of information reporting issues, but being aware of the heavy demand for new 
guidance necessitated by legislation including FATCA and the ACA, we are 
this year furnishing only a short list of projects that rank highest due to their 
broad impact and great likelihood of increasing voluntary compliance. 

General Recommendations 

IRPAC continues to recommend that for new information reporting 
requirements of newly enacted legislation, the development of new guidance 
should take into consideration the lead times needed by the information 
reporting community to develop and implement new programs or changes to 
existing programs, the costs associated with the collection of data not 
previously required to be tracked or calculated or reported, and the usefulness 
of the data required to be reported to the IRS. In several annual Public 
Reports, IRPAC has advised that typically a withholding agent needs 18 
months to 24 months to update its systems for new reporting requirements,
including time to study the requirements, plan and obtain budget for the 
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project, develop business requirements and systems logic, code, and test, then 
implement. 

IRPAC urges the Department of Treasury to strongly pursue the 
Administration’s fiscal year 2016 recommendation for legislation amending IRC
§ 6103(k) “to permit the IRS to disclose to any person required to provide the 
TIN of another person to the Secretary whether the information matches the 
records maintained by the Secretary.” [Treasury “Green Book” Fiscal Year 
2016] The benefits to the IRS and taxpayers of expanding the TIN Matching 
Program, to include filers of all nonwage information returns to which incorrect-
TIN penalties under IRC §§ 6721 and 6722 apply, were presented in detail in 
the 2014 IRPAC Public Report. Expanded use of TIN Matching will reduce IRS 
administrative costs, increase the amount of valid data available to match 
against income tax returns to prevent tax return fraud and identity theft, and 
eliminate a significant burden on information return filers who have been 
barred from performing TIN validation prior to IRS filing. Until TIN Matching is 
broadly available prior to information return filing, the IRS is deprived of data 
needed for timely cross-verification of income on tax returns. Information return 
types for which TIN matching currently is prohibited, and the projected number
of these returns to be filed for 2015, include Forms 1098 (73.8 million), 1098-T
(32.9 million), 1099-R (91 million), 5498 (119 million), 1099-G (90 million), 
1099-S (2.5 million), 1042-S (4.3 million) and will include a yet unknown but 
multi-million number of 1095-series returns (newly required under the 
Affordable Care Act) for which the inability to TIN match prior to filing is a 
concern noted in the Taxpayer Advocate Service 2014 Annual Report to 
Congress. 

Specific Guidance Recommendations 

1) De minimis threshold for information return corrections. 
IRPAC again recommends establishing under regulations a de minimis dollar 
threshold for corrections to original information returns which will reduce the 
overall burden to taxpayers, IRS tax administration and information return 
filers. Regulations under §§ 6721 and 6722 provide exceptions for 
inconsequential errors or omissions, such that an inconsequential error or 
omission is not considered a failure to include correct information. In 
§301.6721-1(c)(2)(iii) “any monetary amounts” [on the information return] and 
in §301.6722-1(b)(2) “a dollar amount” [on the recipient statement] are never 
inconsequential errors. However, these inconsequential error definitions are 
within regulations, not in the language of IRC §§6721 or 6722. IRPAC 
recommends new regulations changing the “inconsequential error” definition of 
§301.6721-1(c)(2)(iii) and §301.6722-1(b)(2) to “any monetary amount more 
than $50.” This will be a safe harbor such that no penalty will apply for failure to 
file or furnish a recipient statement for net changes of $50 or less (up or down) 
in the reported amount. This will relieve significant burdens on taxpayers and 
the IRS for the cost and use of resources to report and process corrections that 
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generally are not the result of payer error and do not increase taxable income 
of the recipients. 

Additional information can be found in the 2013 and 2014 IRPAC Public 
Reports, including information about the high volume and processing costs 
incurred by the IRS, information return filers and individual taxpayers as a 
result of small-dollar-amount corrections attributable to late change 
notifications from mutual funds and corporations. One common example: a 
fund reclassifies dividends after the Form 1099 deadline and as a result 
brokers must file corrected 1099s to the IRS (each subject to penalty against 
the broker solely due to being a corrected form) and send corrected 1099 
statements to customers. For just one broker for one change in the ordinary 
dividend amount this required 456,559 corrected Forms 1099-DIV at a 
production and mailing cost of $413,520.75; many individual taxpayers would 
have faced costs to amend their income tax returns; the IRS had the cost of 
processing the corrected filings and administering the lengthy § 6721 penalty 
process against the broker; and 59% of the corrections (270,275) were for 
changes less than $50. 

2) Identity theft deterrence: Additional guidance enabling TIN truncation on 
information returns as a means of preventing identity theft, and additional 
furnishing of electronic information return recipient statements as a means of 
preventing identity theft. 

a) TIN truncation on recipient statements should be specifically extended to the 
recipient copies of all Forms 1042-S (not just Forms 1042-S that report bank 
deposit interest paid to certain nonresident aliens), to reduce opportunities for 
identity theft and tax fraud. IRPAC recommends amending § 1.1461-1T(c)(1)(i) 
to confirm that recipient TINs can be truncated on Form 1042-S recipient 
statements. Identity theft of ITINs and SSNs from Form 1042-S recipient 
statements is as great a threat as identity theft of other types of TINs on other 
types of information return recipient statements for which truncation of the 
payee TIN is already permitted under regulations issued in T.D. 9675. The 
information returns at risk are over 4.3 million Forms 1042-S that are projected 
to be issued for 2015 [per Publication 6961] and that number is projected to 
increase to over 5 million by 2021. 

Regulations § 1.1461-1T(c) does not specifically require the use of a TIN 
on Form 1042-S recipient statements, but the form instructions are silent on 
the broad issue and draft 2015 instructions merely indicate “if you are reporting 
bank deposit interest paid to certain nonresident aliens you may truncate the 
recipient’s TIN on a substitute form.” Specific regulatory authority for recipient 
TIN truncation on 1042-S recipient statements for all types of income and 
without limitation to substitute statements should be issued so withholding 
agents are assured that truncation is permitted and they can implement this 
important protective measure. 
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b) Electronic delivery of recipient statements should be extended to the 
recipient copies of Forms 1042-S to reduce opportunities for identity theft and 
tax fraud. IRPAC recommends amending § 1.1461-1T(c) to permit electronic 
furnishing of Form 1042-S recipient statements in a procedure comparable to 
what was established for Forms W-2 in § 31.6051-1 and subsequently 
extended to Form 1099 series, 1098 series, 1095 series, 5498 series and other 
information returns. Identity theft of ITINs and SSNs from Form 1042-S
recipient statements is as great a threat as identity theft of other types of TINs 
on other types of information return recipient statements, and it is possible that 
threats of kidnapping or bodily harm could arise in some geographic areas to 
which Form 1042-S recipient statements must, under current rules, be sent by 
mail which can be intercepted in the foreign country and used to identify 
individuals with U.S. income. As stated in 2a above, the number of Form 1042-
S recipient statements issued annually is projected to be over 4.3 million for 
2015 and to grow to over 5 million by 2021. 

c) Issuers should be specifically permitted to truncate employer EINs on Form 
1095-B statements furnished to individual policy holders (“responsible 
individuals”) as a preventive measure against business taxpayer identity theft. 
IRPAC recommends amending § 1.6055-1(g) to provide that a truncated 
employer identification number may be used as the identification number for 
the employer on recipient statements of Form 1095-B. Form 1095-B is issued 
by health insurers and box 11 requires reporting of the EIN of a third party that 
is the employer of the policy holder. This identity theft protection would protect 
all employers that provide minimum essential coverage. 

3) Guidance under §6055 and §6724 to clarify TIN solicitation requirements for 
reporting under §6055 that will establish reasonable cause under §6724 
regulations. 
IRPAC recommends amending the regulations under §6055 to clarify that an 
enrollment form for minimum essential coverage required to be reported under 
IRC §6055 is an initial solicitation. Treasury and the IRS anticipated a need for 
clarification in this area by stating in the TD 9661 preamble that, “Treasury and 
the IRS recognize that the existing solicitation rules under section 6724 may 
not address certain circumstances that may arise with respect to reporting 
under section 6055. Although the final regulations do not revise the regulations 
under section 6724 to specifically address these circumstances, Treasury and 
the IRS will continue to study the issue and may provide additional clarification 
if appropriate through guidance or forms and instructions.” 

In addition, IRPAC recommends new regulations under IRC §6055 such 
that health insurance companies may rely upon TIN solicitation performed by 
the sponsor of an employer-sponsored group health plan. This will avoid 
duplicate efforts to obtain TINs. Group health insurance enrollments usually 
occur by electronic processes between the employer and the insurance 
company, and the employer is often the party soliciting social security numbers 
of the employees and dependents. The avoidance of the burden of duplicate 
efforts is consistent with the spirit of IRC §6056(d) which provides, “To the 
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maximum extent feasible, the Secretary may provide that (1) any return or 
statement required to be provided under this section may be provided as part 
of any return or statement required under section 6051 or Section 6055.”  

4) Guidance under §6050W, as added by §3091 of the Housing Assistance Act 
of 2008, to clarify terms used to determine information reporting on payment 
card and third-party payment transactions. 
This is a Tax Administration project in the 2014-2015 Priority Guidance Plan 
and IRPAC recommends that it remain in the 2015-2016 plan as a high-priority 
guidance issue for clarification of essential terms in amended regulations to be 
issued in the very near term. It has been projected that 9.4 million Forms 1099-
K will be filed for 2015 [IRS Publication 6961] and the lack of essential 
definitions is an impediment to accurate reporting. 

Key terms integral to the meaning of “third party payment network” must be 
defined in official guidance in order for reporting organizations to reasonably 
apply the rules. The unclear terms include “central organization,” “guarantee,” 
and “substantial number of providers of goods or services.” IRPAC’s detailed 
recommendations relating to the definition of these terms can be found in the 
March 28, 2011, comment letter which is included as Appendix D of the IRPAC 
2011 Public Report, and in the 2014 IRPAC Public Report. Guidance should be 
issued that allows a reasonably informed reader to understand when IRC § 
6050W reporting is required and delineate between three-party arrangements 
that are subject to reporting under IRC § 6050W and ones that involve three 
parties but are not subject to reporting under IRC §6050W. 

In addition, guidance is needed to identify the entity deemed to be the payment 
settlement entity when there are multiple payment settlement entities. 
Clarification of the scope and application of rules related to “aggregated 
payees” and “third party payment networks” is also needed. In current 
guidance these rules appear to overlap; a “third party settlement organization” 
(TPSO) is not required to report transactions for a payee whose aggregate 
transactions do not exceed $20,000 and 200 transactions, whereas the 
aggregated payee rules do not include a de minimis rule. IRPAC has 
recommended clarification that the de minimis rules applicable to TPSOs also 
apply to an aggregated payee that also meets the definition of a TPSO. 

5) Guidance under §6050S to clarify terms that are used by educational 
institutions to determine whether certain amounts are reportable in box 5 of 
Form 1098-T, Tuition Statement. 
This is a Tax Administration project in the 2014-2015 Priority Guidance Plan 
and IRPAC recommends that it remain in the 2015-2016 plan. 

Additional guidance is needed to clarify terms in IRC §6050S(b)(2)(B)(ii) that 
are used by colleges and universities to determine whether or not to report 
certain amounts in box 5 of Form 1098-T, Tuition Statement. Specifically, 
colleges and universities need clarification regarding the meaning of “costs of 
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attendance” and “administered and processed.” These terms are not defined in 
the Internal Revenue Code or Treasury Regulations, causing confusion within 
the college and university community and resulting in possible inconsistent 
reporting from institution to institution. This inconsistency may result in 
additional burden to the millions of taxpayers who receive Form 1098-T; in 
particular, those taxpayers who receive the form from different institutions who 
may report differing costs due to the ambiguity of the terms. This guidance 
would promote sound tax administration by providing consistent definitions of 
terms used by colleges and universities in the preparation of Form 1098-T. 

The term “cost of attendance” is defined in section 472 of Title IV of the Higher 
Education Act of 1965. The IRS should adopt this definition to provide clarity to 
colleges and universities that the IRS acknowledges this as the official 
designation. Further, the IRS should provide a definition of “administered and 
processed” with specific examples of what is considered as falling within this 
term. A uniform definition understood by colleges and universities and the IRS  
will bring the regulations up to date and will reduce the burden on taxpayers  
and the IRS in understanding what is required to be reported in box 5.  

6) FATCA guidance.  
IRPAC urges the IRS and Treasury Department to continue to issue guidance 
on FATCA. IRPAC has identified, and discussed with IRS and Treasury,  
numerous topics on which correcting, clarifying, and/or new FATCA guidance 
is needed. 

7) Free filing of Forms 1099-MISC on irs.gov. 
IRPAC recommends that a free e-Services program be authorized through 
which small businesses can enter and electronically file up to 100 Forms 1099-
MISC and up to 50 corrected Forms 1099-MISC. This electronic filing of 1099-
MISC forms by small-volume, small business filers will increase the accuracy 
and timeliness of data available to the IRS for matching against income tax 
returns for the prevention of tax fraud. Small business filers are presently more 
likely to file paper returns to the IRS but a free on-line manual-entry 1099-
MISC filing program would if adequately publicized lead to increased electronic 
filing. 

The Electronic Tax Administration Advisory Committee to the IRS has made a 
similar recommendation for 1099-MISC electronic filing, and the Social 
Security Administration provides a similar free on-line electronic filing service 
for small business filers of Forms W-2. 

8) Electronic delivery to U.S. Treasury of monies withheld pursuant to an IRS 
levy. 
IRPAC recommends allowing employers to transmit federal tax levy proceeds 
electronically to the U.S. Treasury. The current procedure, as instructed by 
Form 668-W, is to mail a check payable to the U.S. Treasury on the 
employee’s payday and on the face of the check show the taxpayer’s name, 
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taxpayer’s SSN, tax type and the words “proceeds of levy.” The 668-W directs 
where the check is to be sent and many times this is to a local IRS office.

The current paper check and mail procedure creates delay and confusion 
because payroll departments receive the levy deduction amount only a day or 
two prior to the employee’s pay date and then must forward the information to 
an accounts payable department where the check will be prepared; accounts 
payable departments cut checks on a weekly, biweekly or semimonthly 
processing cycle but not every day; checks prepared by accounts payable 
often go to a different department for mailing; accounts payable systems do not 
have the capability of showing the required notations on the face of the check 
(so detail is on an attachment which often is separated from the check before it 
is processed by the IRS); without the detail from the face of the check the 
amount is often misapplied to the employer’s account (creating an inaccurate 
overpayment) and not to the taxpayer’s account (subjecting the taxpayer to 
levy deductions continuing longer than necessary); some of the IRS offices to 
which checks are to be mailed have closed and employers receive telephone 
calls from the IRS directing them to start mailing to a different office (but 
checks already mailed to the closed office are delayed). Electronic deposit of 
levy proceeds will enable timely deposits to the correct taxpayer accounts and 
eliminate much time-consuming reconciliation and correction work for the IRS 
and employers. 

IRPAC looks forward to continuing to work with the IRS on creating a more 
efficient and effective tax administration system. We will be glad to furnish 
additional information relating to each of the above recommendations, upon 
request. 

Respectfully submitted, 

Mary Kallewaard 
2015 IRPAC Chairperson 
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2014 IRPAC Public Report:  De Minimis Threshold for Form 1099 Corrections 

Recommendation 

IRPAC recommends establishing under regulations a de minimis dollar threshold 
for corrections to original information returns and original recipient statements, creating 
a safe harbor to provide that no penalty will apply for failure to correct net changes of 
$50 or less in the reported amount. This will relieve significant burdens on taxpayers 
and the IRS for the cost and use of resources to report and process corrections that 
generally are not the result of payer error and do not increase taxable income of the 
recipients. 

Discussion 
IRPAC again recommends that a failure to correct a de minimis amount of $50 or 

less previously reported to the IRS should be defined in Reg. §301.6721-1(c) and Reg. 
§301.6722-1(b) as an “inconsequential error” not subject to the penalty provisions of 
IRC §§ 6721 and 6722. 

Regulations currently require a payer to issue a corrected information return if the 
reported amount is incorrect in “any monetary amount” or “any dollar amount,” 
depending on the regulatory language used. Up to 10 corrected forms (or one and one-
half percent of the filer’s total information returns for the year) can be filed without 
penalty. Above that number, each corrected information return triggers a penalty under 
IRC §6721(a)(2)(B) for having included incorrect information on the original return. The 
penalty under IRC §6721(a)(1) is $100 for each such return, up to $1.5 million for any 
calendar year. When corrected information returns are filed with the IRS, corrected 
recipient statements must be furnished and under IRC §6722 each triggers a separate 
$100 penalty, up to $1.5 million for any calendar year, for having included incorrect 
information on the original statement. However, Treas. Reg. §§ 301.6721-1(c) and 
301.6722-1(b) provide for penalty exceptions for inconsequential errors and it is in these 
sections that IRPAC recommends the creation of a safe harbor for de minimis dollar 
amount corrections of $50 or less (up or down). 

Restatements of investment earnings are a high-volume example of corrections 
that are required under current rules and cause burden on Form 1099, Information 
Returns, filers and the IRS and the reported taxpayers, yet do not necessarily increase 
tax liabilities or government revenue. The filers of information returns often receive late 
notifications of reportable amounts from mutual funds and corporations, generally 
because those entities did not have the information they needed in time to pass along to 
1099 filers or because a fiscal year-end after the 1099 filing deadline revealed that 
restatement was necessary due to insufficient accumulated earnings and profits to 
support dividend treatment. The volume of information returns requiring correction for 
small amounts has also increased significantly due to wash sales and changes on Form 
8937, Report of Organizational Actions Affecting Basis of Securities. The amount of the 
change is often immaterial and has no impact on the recipient’s tax liability, or often 
results in a reduction in the recipient’s taxable income when changes are due to 



reclassification of dividend distributions to return of capital. 

The $50 de minimis threshold recommended by IRPAC for information return and 
recipient statement corrections will significantly reduce the burden on taxpayers (who 
receive corrected statements after having filed their income tax returns and then face 
new costs for the preparation and filing of amended returns), reduce the burden on the 
IRS (which must process all of the corrections, then handle a higher volume of resulting 
penalty notices and the prolonged process of reasonable cause review and appeal) and 
reduce the burden on information return filers (who must reprocess, create a new IRS 
filing and print and mail new statements). 

The cost to the IRS to handle corrections and penalties is not disclosed to 
IRPAC. The cost to information return filers was illustrated in the 2013 IRPAC Public 
Report by an example of one common type of correction: a filer issued 456,559 
corrected Forms 1099-DIV, Dividends and Distributions, for tax year 2012 to retail 
brokerage customers to report changes in the ordinary dividend amount (box 1a) due to 
dividend reclassification announcements received after the original information returns 
were created; 59% of these (270,275) were for changes less than $50; each recipient 
statement correction cost the Form 1099 filer $1.53 to print and mail so the cost of 
statements for changes less than $50 was $413,520.75; the filer also incurred the use 
of resources to produce the corrected IRS file and later will incur costs to deal with IRS 
proposed penalties (additional illustrations were furnished in the 2012 IRPAC Public 
Report). The cost to individual taxpayers relates to their concern about filing amended 
income tax returns which for many would mean additional fees to accountants or other 
tax preparers. 

The closing agreement process offered under IRC §7121 is not a sufficient 
answer to these problems because it does not reduce the burdens described above on 
the IRS, taxpayers or information return filers. Many months are consumed in the 
process at the end of which there may be no agreement, leaving the payer to issue 
even later corrected information returns and taxpayers facing the same burden of 
amended tax returns. Moreover, the closing agreement for Forms 1099 addresses 
underreporting of income, while most of these high-volume, small-amount restatements 
reduce reportable income and are not the result of 1099 filer error. 
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Questions and Answers about Reporting Social Security Numbers to Your Health Insuran... Page 1 of 1 

Affordable Care Act Topics 

Individuals and Families 
Employers 
ALE Info Center 
Tax Professionals 
What's Trending 
News 
Health Care Tax Tips 
Questions and Answers 
List of Tax Provisions 
Legal Guidance and Other 
Resources 

 Affordable Care Act Tax 
Provisions Home 

Questions and Answers about 
Reporting Social Security Numbers to 
Your Health Insurance Company 
Q1. My health insurance company has requested that I provide them with my social security 
number and the social security numbers of my spouse and children.  Is there some new 
reason why they need our social security numbers? 

A1. Your health insurance company will be required to provide Form 1095-B to you and to the 
Internal Revenue Service. You will use the form to prepare your individual income tax return. The 
law requires SSNs to be reported on Form 1095-B. 

Q2  Why is my health insurance company asking for this information now? 

A2 The new reporting requirement will begin for the 2015 tax year and health insurance companies 
need advance time to program and test systems to make certain that this new reporting is done 
correctly and efficiently.

Q3  Is there a specific Internal Revenue Service form that will be mailed to me to provide the 
information to my health insurance company? 

A3 No. Your health insurance company may mail you a written request which discusses these new 
rules.

Q4  How will I use this new Form 1095-B to prepare my return? 

A4 Form 1095-B provides information needed to report on your income tax return that you, your 
spouse, and individuals you claim as dependents had qualifying health coverage (referred to 
as “minimum essential coverage”) for some or all months during the year. Individuals who do not 
have minimum essential coverage and do not qualify for an exemption may be liable for the 
individual shared responsibility payment. You do not have to attach Form 1095-B to your tax return. 

Q5  What if I refuse to provide this information to my health insurance company? 

A5 The information received by the Internal Revenue Service will be used to verify information on 
your individual income tax return.  If the information you provide on your tax return cannot be 
verified, you may receive an inquiry from the Internal Revenue Service.  You also may receive a 
notice from the Internal Revenue Service indicating that you are liable for a shared responsibility 
payment.

Page Last Reviewed or Updated: 25-Mar-2015 

http://www.irs.gov/Affordable-Care-Act/Questions-and-Answers-about-Reporting-Social-... 10/7/2015
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Appendix D

Additional IRPAC recommendations made in connection with Chapters 3 and 4 

International Reporting and Withholding Subgroup Report 

Below are IRPAC recommendations made in connection with Chapter 3 and 4 that are 
not included in the International Reporting and Withholding Subgroup Report itself: 

Forms W-8: 

1. Add a Qualified Securities Lender (QSL) certification to the Form W-8BEN-E to 
accommodate QSLs acting in a principal capacity.

2. Clarify whether trustees of a trustee-documented trusts, sponsoring entities, and 
entities that are non-reporting IGA FFIs by reason of qualifying as registered 
deemed-compliant FFIs under relevant US Treasury Regulations are required to 
enter their Global Intermediary Identification Number (GIIN) on line 9a of Form W-
8BEN-E (or the corresponding line of other Forms W-8).

3. Clarify that if a disregarded entity is listed on Line 3 of a Form W-8BEN-E or W-8IMY 
and the disregarded entity is located in the same jurisdictions as its owner, it is 
acceptable for the disregarded entity to provide its information (including its GIIN) in 
Part II of the form. 

4. Clarify whether an owner-documented FFI in an IGA jurisdiction should identify itself 
as an owner-documented FFI or as a nonreporting IGA FFI on a Form W-8BEN-E or 
W-8IMY.

5. Eliminate the checkboxes for the GIIN and TIN on Form W-8BEN-E (lines 9a and 
9b) and W-8EXP (lines 8a and 8b) as the GIIN and TIN themselves are sufficient.

Form 1042-S: 

6. Align the Chapter 4 status codes on Forms W-8 and 1042-S.

7. Regarding new income code 53 (Substitute payments-dividends from certain actively 
traded or publicly offered securities), add corresponding income codes for substitute 
interest payments and securities lending fees with respect to loans of publicly traded 
stocks and debt obligations. 

8. Describe the intended use of Income Code “Gross income – Other” versus “Other 
income.” 

9. The 2015 Instructions for Form 1042-S instruct the filer to use the list of country 
codes at irs.gov to show the recipient’s country in Box 13e. Clarify whether this is the 
list at http://www.irs.gov/Tax-Professionals/e-File-Providers-&-Partners/Foreign-



Country-Code-Listing-for-Modernized-e-File. The Form 1042-S instructions should 
provide the relevant link, and until such time these instructions are so updated, this 
link should be included at http://www.irs.gov/uac/About-Form-1042S.

10.Provide instructions on which recipient Chapter 4 status code to enter for FFIs with a
US branch entered in Part II of a Form W-8BEN-E or Form W-8IMY.

11.Clarify whether foreign TINs can be truncated on Form 1042-S recipient copies.

Regulations: 

12.Add withholding certificates provided for a foreign simple trust or a foreign grantor 
trust to the list of certificates at Treas. Reg. §1.1441-1T(e)(4)(ii)(B) that have an 
indefinite validity period. 

13.Eliminate the words “foreign” in Treas. Reg. §1.1441-7T(c)(2)(i) and “U.S.” in Treas. 
Reg. §1.1441-7T(c)(2)(iv). 

Other Guidance:

14.Issue guidance that if a PFFI mergers with and into another FFI intra-year, the PFFI 
reports on Form 8966, Foreign Account Tax Compliance Act (FATCA) Report for the 
pre-acquisition portion of the acquisition year and the successor FFI reports for the 
post-acquisition portion of the acquisition year, unless the PFFI and successor FFI 
agree that the successor will report for both the pre-acquisition and post-acquisition 
portions of the acquisition year. 

15.Clarify in Publication 1187, Specifications for Electronic Filing of Form 1042-S,
Foreign Person’s U.S. Source Income Subject to Withholding which value to enter 
in Field Position 384 (Withholding Indicator) in the “W” record if the withholding 
agent reports under both Chapter 3 and Chapter 4. The choices are “3 - Withholding 
Agent reporting under Chapter 3” or “4 - Withholding agent reporting under Chapter 
4.”    



Appendix E 

Notice 2015-10 Guidance on 
Refunds and Credits Under 
Chapter 3, Chapter 4 and 

Related Withholding Provisions 

117 



118 



INFORMATION REPORTING PROGRAM ADVISORY COMMITTEE (IRPAC) 

1111 Constitution Avenue, NW, Room 7563, Washington, D.C. 20224 

, 
Mary Kallewaard, 
Chairperson 

Emerging Compliance 
Issues 
Sub-Group: 
Julia Shanahan, Chair 
Paul Banker 
Beatriz Castaneda 
Darrell Granahan 
Keith King 
Nina Tross 

Employee Information 
Reporting/ Burden 
Reduction 
Sub-Group: 
Robert Birch, Co-Chair 
Patricia  Schmick, Co-
Chair 
Ernesto Castro 
Michael Gangwer 
Lynne Gutierrez 
Marcia Miller 
Emily Rook 
Scott Wilkins 

International Reporting & 
Withholding 
Sub-Group: 
Frederic Bousquet, Chair 
Roseann Cutrone 
Carolyn Diehl 
Mark Druckman 
Robert Limerick 
Jonathan Sambur 

Internal Revenue Service 
Attn: CC:PA:LPD:PR (NOT-2015-10)
Room 5203 
P.O. Box 7604 
Ben Franklin Station 
Washington, D.C. 20044 

June 25, 2015 

RE: Notice 2015-10 – Guidance on Refunds and Credits Under Chapter 3, 
Chapter 4 and Related Withholding Provisions 

Dear Commissioner Koskinen: 

On behalf of the Information Reporting Program Advisory Committee (IRPAC)1, this 
letter responds to the request for comments in Notice 2015-10, regarding the 
allocation of a withholding agent's withholding deposits to the accounts of foreign 
payee recipients ("Payees") for purposes of refund and credit claims made by such 
Payees under Chapter 3 and Chapter 4. 

1. BACKGROUND 

In Notice 2015-10, the IRS announced rules under which it will reject (either in whole 
or in part) certain withholding tax refund claims filed by Payees if the total amount of 
the withholding agent's required deposit for a calendar year is less than the amount 
actually deposited by that withholding agent ("shortfall"). "Pro-rata" refunds will be
allowed, however, based on the ratio of the amount actually deposited by the 
withholding agent to the total amount required to be deposited. For example, if a 
withholding agent has a withholding tax liability of $100,000 with respect to payments 
made to all Payees, but has only deposited $95,000 to its deposit account for the 
year, under these announced rules, the IRS would deny a proportional 5% of refund 
claims made by any and all Payees from whom that withholding agent withheld tax.

We understand the IRS is pursuing this initiative as a result of its concern about 
increasing numbers of fraudulent withholding tax refund claims and the IRS's inability 

1 IRPAC was established in 1991 in response to an administrative recommendation in the final 
Conference Report of the Omnibus Budget Reconciliation Act of 1989. IRPAC works closely 
with the IRS on a wide range of information reporting issues, including those rules and 
procedures associated with reporting for and making withholding deposits under Chapter 3 and 
Chapter 4 as well as backup withholding deposits. 
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(in certain circumstances) to recoup funds due from foreign withholding agents after 
the IRS refunds taxes to Payees. 

2. COMMENTS REQUESTED BY NOTICE 2015-10

IRPAC lauds the IRS's proactive efforts to counteract fraudulent refund claims. 
Fraudulent claims not only pose a risk to the federal fiscal system, but also pose a 
substantial drain to IRS resources. Thus, to combat these concerns, IRPAC agrees 
that the IRS should take appropriate steps to ensure that reported withholding taxes 
and deposits are legitimate before refund claims are processed and paid.

(a) The Pro Rata Approach 

IRPAC believes that the pro rata approach suggested by Notice 2015-10 has 
fundamental flaws. To begin with, the approach arguably exceeds the IRS's legal 
authority under section 1462, which requires the IRS to credit the amount of tax 
withheld against a Payee's tax paid without regard to whether the withholding agent in 
fact deposited the withheld taxes. Although section 6402(a) allows the IRS to credit 
overpaid taxes against the Payee's other tax liabilities, there is no authority within the 
Code that allows the IRS to hold the Payee liable for a withholding agent's failure to 
deposit taxes actually withheld.2 This is appropriate in the case of legitimate 
transactions because when the withholding agent withholds from a payment made to 
the Payee, the withholding agent is acting as the agent of the IRS, not the Payee.
Depending on the contractual arrangement between the withholding agent and the 
Payee, the withholding agent may not have any legal duty to the Payee to deposit the 
taxes withheld, but instead has a duty to the IRS to deposit those withheld taxes with 
the IRS.3

Because the withholding agent has no legal duty to the Payee, the Notice creates 
unprecedented legal and administrative issues for Payees who seek to obtain 
legitimate withholding tax refunds. For example, can such Payee seek recourse from 
the withholding agent, or will the IRS eventually pay the refund in full once it has 
resolved the shortfall with the withholding agent? Does the Payee have to file a 
second claim to recoup the denied portion of its refund, or will the IRS automatically 
make this payment once it resolves the issue with the withholding agent? What, if 
any, recourse does the Payee have when the IRS and the withholding agent remain at 
odds with respect to the appropriateness of the deposit? Finally, how is the statute of 
limitations impacted by these disputes? Who can the Payee sue for the denied 
portion of its refund claim, and by what date must that suit be brought? Forcing 
Payees to navigate these issues will cause potentially irreconcilable customer 
relations problems for withholding agents and the IRS.

The Notice's pro rata approach would negatively affect legitimate refund claims 
for which the likelihood of fraudulent activity is low, and will cause significant 
administrative problems for both the IRS and withholding agents - most of 

2 Indeed, Code section 1461 insulates the withholding agent from liability to the Payee 
for amounts withheld in accordance with the provisions of Chapter 3.   
3 I.R.C. §1461. 
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which have a proven track record in making accurate and timely deposits.
There are many reasons why a withholding agent's tax deposit account for a 
year might not reflect the total deposits due for that year. For example, in 
certain circumstances the IRS might unilaterally debit a withholding agent's 
Chapter 3 (Form 1042) tax deposit account in order to settle a tax liability 
associated with another account of that agent (e.g., backup withholding or 
payroll tax account). A withholding agent might intentionally deposit less than 
the full amount of tax withheld in a particular year if it had made excessive 
deposits in the prior year, and was anticipating a corresponding credit on the 
current year's return. Finally, despite a withholding agent's best efforts, a 
shortfall could arise as a result of a legitimate (and unintentional) mistake that 
was made by the withholding agent (such as wrongly coding a deposit – e.g., 
941 instead of 1042) or a ministerial error made by the Service (such as funds 
being wrongly deposited into a different account of the withholding agent).  

Under the proposed rules of the Notice, a shortfall created by any of these 
circumstances would potentially result in a refund denial or reduction for all of the 
refund claims made by the withholding agent's Payees without regard to whether the 
withholding from a particular Payee's payment gave rise to the shortfall. By denying 
all or a portion of a Payee's refund claim as a result of a shortfall in the 1042 account 
of a withholding agent, the IRS proposal would penalize Payees for a withholding 
agent’s practice over which the Payee has no control. 

The Notice appears to be conflating the legitimate problem of fraudulent refund claims 
with collection of shortfalls in withholding deposits. Fraudulent withholding claims 
(and associated phantom deposits) are unlikely to be related to a legitimate 
withholding agent's deposit shortfall. To the extent that a fraudulent scheme 
somehow does target a legitimate withholding agent's deposits (e.g., by claiming that 
a portion of such agent's deposit should be refunded to the fraudulent claimant), the 
IRS's approach of denying only a pro rata portion of that claimant's refund claim does 
not eliminate the overall problem (indeed the claimant will still obtain an undeserved 
refund under these rules, diminished only by the pro rata portion of the overall 
shortfall). Moreover, the IRS's approach inappropriately shifts the burden of the fraud 
to the withholding agent's legitimate Payees, notwithstanding that these recipients are 
wholly unable to defend themselves against the perpetration of such a fraud. 

For these reasons, among others, IRPAC believes that a pro rata allocation of a 
withholding agent's deposit account shortfall to all Payees is an inappropriate way to 
combat potential fraudulent withholding tax refund claims. 

(b) Tracing 

The Notice specifically requests comments regarding the feasibility of developing and 
implementing a more precise tracing methodology in lieu of allocating a withholding 
agent's shortfall pro rata to all Payees. 

Under the existing system, withholding agents are often asked by IRS Service Centers 
to show proof that the withholding agent actually deposited amounts withheld from a 
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particular Payee of the withholding agent, as reflected on Forms 1042-S. Given the 
number of Payees of a withholding agent that are subject to NRA withholding, and the 
magnitude and frequency of tax deposits, tracing deposits to taxes withheld from 
specific Payees is not administratively practical. 

Moreover, given the operation of the set-off and reimbursement rules, the tax withheld 
from a particular Payee may not actually be deposited at all – even though the tax was 
properly withheld and the Payee is entitled to a full credit for the tax withheld. For 
example, a withholding agent might withhold (and deposit with the IRS) an excess 
amount of tax from Payee A, but later use its own funds to refund that excess tax to 
Payee A. To recoup that over-deposit of tax, the withholding agent might use the tax 
appropriately withheld from Payee B to reimburse itself for the tax it refunded to Payee 
A. Thus, although the tax withheld from Payee B was not in fact deposited, the tax 
withheld and deposited from Payee A has been effectively credited to Payee B. Given 
these administrative considerations, IRPAC believes that a tracing system would also 
not be an appropriate measure to combat fraudulent refund claims. 

(c) Exceptions 

The Notice also requests comments regarding whether exceptions to the proposed 
pro rata shortfall allocation should apply where the potential for fraud or intentional 
under-deposit of withholding taxes are unlikely. Notwithstanding the concerns 
expressed above, to the extent the IRS believes it still appropriate to allocate (or 
trace) a withholding agent's shortfall to refund claims, IRPAC recommends that the 
following categories of withholding agents be exempt from any shortfall rule: 

 Payees of U.S. withholding agents, Qualified Intermediaries, and other 
withholding agents that have a significant U.S. tax nexus, as the IRS 
should have sufficient recourse against such parties to collect any 
identified tax shortfall; 

 Withholding agents that have an established history of compliance with 
their tax withholding, deposit and reporting obligations, and withholding 
agents that generally deposit a significant dollar amount of withholding. 
These agents are far less likely to be involved in fraudulent behavior, 
and should be responsive to IRS inquiries and collection efforts; 

 Refund claims that are de minimis in relation to the total amount of tax 
that has been deposited should be granted, in spite of a shortfall in the 
withholding agent’s deposit account. For example, a $1,000 refund 
claim should not be denied or prorated when the withholding agent 
made deposits of $9 million – even though the IRS believes there to be 
a $1 million shortfall. 



Page5 
3. ALTERNATIVE APPROACHES

Notwithstanding IRPAC's view that the above exceptions to a pro rata or tracing rule 
would be appropriate, IRPAC remains concerned with an approach that makes use of 
broad exceptions without first determining if those exceptions themselves can be used 
by wrongdoers as a roadmap for the next fraudulent refund scheme. Thus, rather 
than promulgate an unworkable approach with broad exceptions for fact patterns that 
today reflect legitimate transactions, IRPAC recommends that Treasury and the IRS 
consider more targeted approaches to combating perceived withholding tax refund 
fraud. IRPAC would welcome the opportunity to work with the IRS in creating a more 
efficient and effective withholding tax refund system that can withstand the challenges 
raised by fraudulent activity.

* * * *

In sum, IRPAC believes that neither the pro rata nor the tracing approaches to 
withholding tax refunds are viable options in combating fraudulent activity in this area. 
IRPAC remains committed to helping the IRS craft more appropriate options to tackle 
this very real threat to the federal fiscal system. We would be glad to furnish 
additional information, upon request. 

Respectfully submitted, 

Mary Kallewaard 
2015 IRPAC Chairperson 
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