
 

  
 
 

 
 

  

        
       

  
 

 
 
 

         
              
             

  

IRM PROCEDURAL UPDATE 

DATE: 01/11/2022 

NUMBER: sbse-20-0122-0093 

SUBJECT: CARES Act Section 2302 Deferrals & Retroactive Termination of the 
Employee Retention Credit 

AFFECTED IRM(s)/SUBSECTION(s): 20.1.4 

CHANGE(s): 

IRM 20.1.4.28  Issuing  guidance  provided  for  by  Notice  2021-11  allows  
employers  to  defer  employee  Social  Security  taxes  (or  Tier  1  Railroad  
Retirement taxes) that  would  otherwise  be  due  on  or  after  September  1,  2020  
through  December  31,  2020.   
 

CARES Act  Section  2302  Deferrals  

1.  Section  2302  of  the  CARES Act  allows employers to  defer the  deposit  and  
payment  of  the  employer's share  of  Social  Security taxes and  certain  Railroad  
Retirement  taxes that  would  otherwise  be  due  on  or after March  27,  2020  
through  December 31,  2020  as well  as deposits and  payments due  after 
January 1,  2021,  that  are  required  for wages paid  on  or after March  27,  2020,  
and  before  January 1,  2021.  One-half  of  the  eligible  deferred  employer’s 
share  of  Social  Security  tax is due  by December 31,  2021,  and  the  remainder 
is due  by December 31,  2022.   

2.  Additionally,  in  response  to  the  Presidential  Memorandum,  Notice  2020-65,  
as modified  by Notice  2021-11,  allows employers to  defer employee  Social  
Security taxes (or Tier 1  Railroad  Retirement  taxes) that  would  otherwise  be  
due  on  or after September 1,  2020  through  December 31,  2020.  The  
employer must  withhold  and  pay the  taxes that  were  deferred  ratably from 
wages or compensation  paid  between  January  1,  2021  and  December 31,  
2021.   

3.  IDRS will  show  a  “false  credit” by using  a  TC  766  CRN  280  for the  combined  
employer and  employee  Social  Security taxes deferred.  A TC  767  CRN  280  
reversal  will  post  when  payment  is applied  toward  the  deferral.   

o  Whenever a  module  with  unreversed  TC  766  CRN  280  is placed  in  a  
credit balance due to a payment or tax/credit adjustment, a systemic 
TC 767 CRN 280 will post up to the amount of the credit available or 
up to the amount of unreversed TC 766 CRN 280 on that module, 
whichever is less. 

o  If  a  taxpayer does not  pay the  necessary amount  of  deferred  Social  
Security tax by the  installment  due  dates of  December 31,  2021  and/or 
December 31,  2022,  a  reversal  of  the  “false  credit” for the  applicable  
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deferral amount will show on the module as a TC 298 $.00, BLK 20, 
with a TC 767 CRN 280 for the reversal (or defaulted) amount and a 
TC 180 for the applicable FTD penalty amount. The TC 298 will show 
a credit interest date of either 12/31/2021 or 12/31/2022 depending on 
the date the unpaid deferred tax was due. This allows the FTP penalty 
and interest to properly compute systemically. 

4.  If  the  taxpayer fails to  pay the  deferred  tax amounts by the  applicable  
installment  due  dates,  Failure  to  Pay (FTP) and  Failure  to  Deposit  (FTD) 
penalties,  and  interest,  will  begin  to  accrue  on  the  day after the  installment  
due  dates.  Failure  to  Deposit  (FTD) penalties will  be  assessed  on  the  unpaid  
employer portion  of  the  deferred  taxes and  will  be  10  percent  of  the  
underpayment  with  a  possible  five  percent  additional  fourth  tier FTD  penalty if  
the  taxpayer does not  pay the  amount  due  within  10  days after notice  of  the  
penalty.   

NOTE: No FTD penalty will be assessed on any unpaid employee share of 
deferred taxes. When both employee and employer deferred taxes were 
claimed and the taxpayer did not pay a required portion of the taxes by the 
required due dates, assume the taxpayer paid any amounts on that module 
which were applied to TC 766 CRN 280 to the employer deferred Social 
Security taxes first and the remainder to employee deferred taxes second in 
the best interest of the taxpayer. Also, because both 2021 and 2022 
installment due dates are on federal holidays and/or weekends, payments will 
be considered timely if paid by 01/03/2022 and 01/03/2023, respectively, 

EXAMPLE: (1) Taxpayer filed a Form 941 for the second quarter of 2020 and 
deferred $10,000, which was only the employer share of Social Security (SS) 
taxes. The taxpayer was eligible to defer $15,000 of SS taxes, so the amount 
due by December 31, 2021 is $2,500 and the amount due by December 31, 
2022 is $7,500. The taxpayer paid the first installment of $2,500 before the 
applicable due date, and $1,000 towards the second installment. A TC 767 
CRN  280  for $6,500.00  posts to  the  account  with  a  transaction  date  of  
12/31/2022  representing  the  reversed  or defaulted  amount  for the  second  
installment,  and  $650  in  FTD  penalty will  be  assessed.  

EXAMPLE: (2) Taxpayer filed a Form 941 for the fourth quarter of 2020 tax 
year and deferred $110,000, which included $100,000 in employer share of 
SS taxes and $10,000 in employee share. The taxpayer had claimed the 
maximum amount of deferred employer taxes, so $60,000 (which consists of 
$50,000 employer portion and $10,000 for all the employee portion) is due by 
December 31, 2021 and the remaining $50,000 (employer portion) is due by 
December 31, 2022. The taxpayer paid back $45,000 before the first 
installment date and $65,000 (the remaining deferred taxes unpaid after 
December 31, 2021 but before December 31, 2022. The FTD penalty in this 
case would be $.00 because it will be assumed the $5,000 underpaid for the 
first installment was the employee share of SS taxes which will not accrue 
any FTD penalty, and the remaining employer deferred amount was paid 
before the second installment due date. FTP and interest, however, would 
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have begun accruing on the $5,000 as of 01/01/2022 until paid. 

5.  Taxpayers in  disagreement  with  penalty assessments related  to  late  or 
unpaid  deferral  amounts should  follow  normal  guidelines for requesting  
penalty relief.  Managers  may review  employee  penalty determinations and 
are  considered  the  first  line  of  appeal,  whenever  an  appeal  is requested  by a  
taxpayer.  See,  IRM 20.1.4.26  FTD  Penalty Relief.  
 

IRM 20.1.4.29  Issuing  guidance  provided  for  by  Notice  2021-65  regarding  the  
retroactive  termination  of  the  employee  retention  credit  in  the  fourth  calendar  
quarter  of 2021.  
 

Retroactive Termination of the Employee Retention Credit 

1.  Section  80604  of  the  Infrastructure  Investment  and  Jobs Act amended  
section  3134(n) of  the  Code  to  provide  that  the  employee  retention  credit  
under  section  3134  shall  apply only to  wages paid  after June  30,  2021,  and  
before  October 1,  2021  (or,  in  the  case  of  wages paid  by an  eligible  employer 
which  is a  recovery startup  business,  January 1,  2022).  This retroactive  
change  required  special  procedures for those  taxpayers that  had  already 
reduced  their liabilities on  employment  tax returns in  anticipation  of  the  
employee  retention  credit.   

2.  Notice  2021-65  provides guidance  regarding  the  retroactive  termination  of  the  
employee  retention  credit  in  the  fourth  calendar quarter of  2021  for employers 
who  are  not  recovery startup  businesses during  the  fourth  quarter of  2021.  
The  notice  also  provides guidance  to  employers who  received  an  advance  
payment  or reduced  deposits in  anticipation  of  claiming  the  employee  
retention  credit,  but  who  are  ineligible  to  claim the  credit  due  to  the  change  in  
law,  on  how  to  repay the  advance  and  timely make  required  deposits,  as well  
as whether they are  eligible  for relief  from penalties.   

3.  If  the  employer reduced  deposits in  anticipation  of  the  employee  retention  
credit,  no  failure  to  deposit  (FTD) penalty will  be  imposed  on  these  liabilities 
if;   

a.  The  employer reports the  tax liability resulting  from the  termination  of  
the  employer’s employee  retention  credit  on  the  applicable  
employment  tax return  or schedule  that  includes the  period  from 
October 1,  2021,  through  December 31,  2021,  and   

b.  The  employer deposits the  amounts initially retained  in  anticipation  of  
the  employee  retention  credit  on  or before  the  relevant  due  date  for 
wages paid  on  December 31,  2021  regardless of  whether the  
employer actually pays wages on  that  date.  An  employer may have  
reported  any retained  amounts as tax liabilities on  dates earlier than  
December 31,  2021;  in  that  case,  the  amounts must  be  deposited  in  
accordance  with  the  applicable  due  dates of  the  days any liabilities are  
reported  to  avoid  an  FTD  penalty.  Deposit  due  dates will  vary based  
on  the  deposit  schedule  of  the  employer.   
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EXAMPLE: (1) A semi-weekly depositor employer filed a Form 941 for 
the fourth quarter of 2021 and reduced their October and November 
deposits by $8,000 in anticipation of the ERC as well as received an 
advance payment of $12,000 with Form 7200. The employer repays 
the early refund of $12,000 by the due date of the return and reports 
the $8,000 amount previously reduced as a liability on December 20, 
2021. The employer must deposit the $8,000 as if the wages were 
paid on that date and therefore must deposit the $8,000 according to 
the liability schedule, which would be December 27, 2021, in order to 
avoid any FTD penalty for this liability. 

EXAMPLE: (2) A monthly depositor employer filed a Form 941 for the 
fourth quarter of 2021 tax year and reduced deposits in October and 
November by $3,000 total in anticipation of the ERC. The employer 
reports the shortfall now as a December liability on their liability 
schedule. The employer must deposit the $3,000 missed amount no 
later than January 18, 2022, in order to avoid any FTD penalty. 

4.  Liabilities reported  using  these  rules for any particular period  WILL  be  
included  in  the  $100,000  next  day deposit  rule  per IRM 20.1.4.8.6.  However,  
taxpayers who  have  had  their deposit  schedule  changed  from monthly to  
semi-weekly only because  of  the  relief  provisions granted  in  Notice  2021-65 
for the  2022  tax period  may request  to  be  changed  back to  a  monthly deposit  
schedule.  Follow  instructions in  IRM 20.1.4.14.1  for input  of  the  TC  971  040 
in  these  cases.   

5.  Taxpayers who  disagree  with  penalty assessments related  to  late  or unpaid  
deposits resulting  from the  retroactive  termination  of  the  ERC  should  follow  
normal  guidelines for requesting  any other penalty relief.  Managers may 
review  employee  penalty determinations and  are  considered  the  first  line  of  
appeal,  whenever an  appeal  is requested  by a  taxpayer.  See  IRM 20.1.4.26, 
FTD  Penalty  Relief.  
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