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SUBJECT: Processing Adverse Nonexempt Charitable Trusts Seeking Classification  
 Under Section 509(a)(3)  
 
This memorandum updates procedures to provide appeal rights to nonexempt charitable trusts 
(NECTs) seeking classification under Section 509(a)(3) that don’t qualify. 
 
Background/Source(s) of Authority 
 
An NECT is described in Internal Revenue Code (IRC) Section 4947(a)(1). It is a trust that is not 
tax exempt under IRC Section 501(a), all of the unexpired interests of which are devoted to one 
or more charitable purposes, and for which a charitable contribution deduction was allowed 
under a specific section of the IRC. Section 4947 treats a NECT as a private foundation subject 
to the Chapter 42 excise taxes unless it meets one of the exceptions to private foundation 
classification in Section 509(a) (that is, public charity status). 
 
Rev. Proc. 2023-5, updated annually, sets forth procedures for issuing determination letters on 
issues under the jurisdiction of the Director, EO R&A. It explains the procedures for issuing 
determination letters on exempt status in response to applications for recognition of exemption 
from federal income tax under Section 501 or 521 (other than those subject to Rev. Proc. 2023-
4, updated annually), private foundation status, and other determinations related to exempt 
organizations. 
 
Like prior annual updates, Section 3.01(11) of Rev. Proc. 2023-5 provides that EO R&A issues 
determinations of foundation status under IRC 509(a)(3) to NECTs. 
 
Section 2.01(2) of Rev. Proc. 2023-5 describes among the notable procedural changes from 
Rev. Proc. 2022-5 that “Section 9.02 of this revenue procedure includes a change made by the 
Independent Office of Appeals to acknowledge there is now an opportunity to protest/appeal a 
proposed adverse determination letter on classification or reclassification of a Section 4947(a)(1) 
non-exempt charitable trust as described in Section 509(a)(3).” 
 
IRM 7.20.3.1.5(2) states that an NECT seeking classification under IRC Section 509(a)(3) that 
doesn’t qualify does not get appeal rights and that the ruling is disclosable under IRC Section 
6104. 
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Procedural Changes 
 
If an NECT requests a determination that it is described under IRC 509(a)(3) but doesn't meet 
requirements for any period, continue to treat the organization as a private foundation and follow 
adverse case processing procedures in IRM 7.20.3.3 and IRM 7.20.2, which is updated to allow a 
protest/appeal on a proposed adverse determination letter on classification of a Section 4947(a)(1) 
NECT described in Section 509(a)(3). 
 
Prepare Letter 4786 and include the selectable paragraph regarding appeal rights. Remove 
references to disclosure under Section 6110 from Letter 4786 before sending. 
 
Effect on Other Documents 
 
This guidance will be incorporated into IRM 7.20.3 by January 6, 2025. 
 
Effective Date 
 
January 6, 2023 
 
Contact 
 
EO Determinations Area 1 Manager 
 
Distribution 
 
IRS.gov 
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