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36.2.2.1

(08-11-2004)

Petition for Certiorari
Generally

36.2.2.2

(03-27-2012)

Supreme Court Rules -
Time for Filing Petition

36.2.2.3

(08-11-2004)
Taxpayer’s Petition for
Writ of Certiorari

(1)

3)

Once the court of appeals has concluded its consideration of a case, either
party may file a petition for writ of certiorari with the Supreme Court. See 28
U.S.C. § 1254. The writ is discretionary with the Supreme Court, and only a
small percentage of petitions are granted.

Upon receipt of a petition for writ of certiorari filed by the litigant or receipt of a
request from the Department of Justice for the Service’s recommendations
concerning certiorari review of an unfavorable court of appeals decision, it is
the responsibility of the affected Associate Chief Counsel to forward the Chief
Counsel’'s recommendation to the Department of Justice and provide all
necessary assistance.

Because the matter must be coordinated and approved by both the Chief
Counsel and the General Counsel, Department of Treasury (General Counsel),
before a letter recommending certiorari may be sent, attorneys must be mindful
of the time limitations on processing a certiorari recommendation. See CCDM
36.2.2.5 for specific responsibilities of Associate Chief Counsel attorneys when
it is considered probable that certiorari will be recommended.

Rule 13 of the Rules of the Supreme Court provides that, unless otherwise
provided by law, a petition for a writ of certiorari to review a judgment in any
case, civil or criminal, entered by a state court of last resort or a United States
court of appeals, is timely when it is filed within 90 days after entry of the
judgment. For good cause, a Justice may extend the time to file a petition for a
writ of certiorari for a period not exceeding 60 days.

It is the policy of the Solicitor General’s Office only to seek an extension of
time when there is a substantial probability that certiorari will be sought by the
Government. Thus, generally this extension provision does not lengthen the
time in which the office must act. See CCDM 36.2.1.2.1, Federal Rules of
Appellate Procedure, for the distinction between judgments and mandates in
the courts of appeal.

If a timely petition for rehearing is filed with the court of appeals and denied, a
new 90-day certiorari period begins to run from the date of the denial. See
Sup. Ct. R. Rule 13(3).

When a taxpayer files a petition for writ of certiorari, the Government must
decide whether to oppose or acquiesce in the petition. The procedures for rec-
ommendations for certiorari and recommendations against certiorari vary
dramatically. Thus, it is important to determine the probability of requesting cer-
tiorari or agreeing to a taxpayer’s petition for certiorari.

The Department of Justice generally does not forward copies of taxpayers’
petitions for writ of certiorari to the Chief Counsel nor notify the Chief Counsel
that a petition has been filed. The Solicitor General waives a response to a
majority of petitions and files a routine opposition to most of the rest. If an As-
sociate’s office wants to be notified in a particular case if the taxpayer files a
petition for certiorari, so that the office may consider whether to acquiesce or
provide comments in the event an opposition is filed, it should notify the
Appellate Section of the Tax Division soon after the favorable court of appeals
opinion is issued.

The Appellate Section must provide its recommendation on the taxpayer’'s
petition to the Solicitor General within 15 days after service. In most cases,
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36.2 Appeal/Certiorari Recommendations

36.2.2.3.1

(08-11-2004)

Associate Chief Counsel
Attorney Assignments -
Taxpayer Petition

(1)

)

36.2.2.3.2

(08-11-2004)
Documents and Files -
Taxpayer Petition

(1)

36.2.2.3.3

(03-27-2012)
Coordination - Taxpayer
Petition

(1)

36.2.2.3.4
(08-11-2004)
Review Taxpayer’s
Petition

(1)

however, it will convey its recommendation informally within a day or two after
it receives a copy of the petition. In the few instances in which a formal recom-
mendation is appropriate, the Appellate Section generally will seek the views of
Chief Counsel. If the recommendation of the Appellate Section conflicts with
the Chief Counsel’s, the Appellate Section will send copies of its recommenda-
tion to Chief Counsel at the same time it forwards its recommendation to the
Assistant Attorney General. Time and circumstances permitting, the Assistant
Attorney General will withhold final action on the Tax Division’s recommenda-
tion in order to reconcile differences. A conference may be held to discuss the
recommendations. The Solicitor General has final authority over how to
respond to the petition for certiorari. The office of the General Counsel of the
Department of the Treasury should be invited to any meeting with the office of
the Solicitor General regarding any recommendation in favor of or in opposition
to a petition for writ of certiorari.

When the attorney is assigned a taxpayer petition for writ of certiorari, the
attorney must decide whether to recommend opposition, acquiescence, or offer
comments to the Department of Justice. The recommendation will be in the
form of a draft letter to the Department of Justice.

An information memorandum must be prepared in certain cases and an action
memorandum is required in all cases where acquiescence is recommended.
These documents are discussed below, following the preliminary steps that
should be taken by the attorney.

The attorney should ensure that all documents and files required to make an
informed decision regarding certiorari have been obtained. Letters recommend-
ing acquiescence in the taxpayer’s petition, when referred for additional review,
should be accompanied by such files or other memoranda as may be helpful
to their consideration. At a minimum, the accompanying materials should
include the court of appeals’ opinion and the appellate court briefs filed by the
Government.

It may be necessary or appropriate to coordinate further action on the taxpay-
er’s petition with other offices within the Office of Chief Counsel or with other
branches within the responsible Associate’s office. The Associate Chief
Counsel attorney should consult the provisions of CCDM 36.1.1.6, Responsi-
bilities of Associate Chief Counsel Offices in Appeal Cases, for instructions
regarding coordination.

In reviewing the taxpayer’s petition, the attorney should consider:

a. Whether the holding of the court of appeals favorable to the Government
still represents Service position on the issues;

b. Whether the court’s opinion, although favorable to the Government, is in-
consistent with the arguments made in our briefs and, if so, whether we
can accept the reasons given by the court for its holding despite this in-
consistency;

c. Whether there are matters that should be brought to the attention of the
Department of Justice, such as a lack of timeliness in filing the petition or
the existence of subsequent rulings, regulations, or legislation that may
have a bearing on the issue;

36.2.2.3.4
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36.2.2.3.5 (1)
(08-11-2004)

Information

Memorandum - Taxpayer
Petition

36.2.2.3.6 (1)
(08-11-2004)
Opposition

36.2.2.3.7 (1)
(08-11-2004)
Acquiescence

d. Whether the issues raised in the petition have been adequately answered
in the Government’s briefs and, if not, whether the defects are of sufficient
importance to justify comment;

e. Whether there is a genuine intercircuit conflict or whether cases alleged to
be in conflict may be distinguished;

f.  Whether the issues are of administrative importance; and

g. Whether the issues are ripe for Supreme Court review in view of the
pendency of other cases.

In some instances, allegations of conflict must be handled delicately so as to
preserve a possible basis for a Government petition in a subsequent case if
desired. Consideration of many of these matters can begin when the attorney
handling the case receives a copy of the favorable court of appeals opinion, so
that in the event the taxpayer files a petition for writ of certiorari, the question
of whether to recommend opposition to or acquiescence in the petition will
have been largely resolved.

In all cases where the Department of Justice has requested the recommenda-
tion of the Chief Counsel and in any case where the attorney, in consultation
with the attorney’s reviewer(s), believes serious consideration should be given
to Supreme Court review, the attorney should prepare an information memo-
randum. This is the same memorandum that is used to inform officials in the
Office of the Chief Counsel and others that certiorari recommendation is being
considered. The memorandum is discussed at CCDM 36.2.2.5.1.3.

If the attorney recommends opposition, the attorney should prepare a draft
letter to the Assistant Attorney General, Tax Division, conveying that recom-
mendation. The letter should concisely explain why opposition is appropriate,
e.g., the absence of a conflict or of administrative importance, factors making
the particular case a poor vehicle.

The attorney should forward the draft letter to the reviewer within two work
days after receipt of the taxpayer’s petition. The draft should be accompanied
by the taxpayer’s petition, a copy of the court of appeals opinion (if not already
an addendum to the petition), and the Government’s appellate briefs, if
available.

Review by the Chief Counsel, Deputy Chief Counsel, or Associate Chief
Counsel is not necessary. All certiorari matters, including routine opposition,
should be brought to the attention of the Associate Chief Counsel.

The criteria for acquiescence are the same as for a recommendation for a
Government petition for writ of certiorari. See CCDM 36.2.2.5.1.4, Letter to De-
partment of Justice - Certiorari Recommendation.

If the attorney recommends acquiescence in the taxpayer’s petition, a draft
letter to the Department of Justice and an action memorandum must be
prepared expeditiously. The attorney should submit the letter and memoran-
dum to the reviewer within two work days after receipt of the taxpayer’s
petition. The reviewer should forward the letter and memorandum to the Chief
Counsel, through the Associate Chief Counsel. The letter and action memoran-
dum will be distributed in accordance with the provisions of CCDM
36.2.2.5.1.5, Action Documents.
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36.2 Appeal/Certiorari Recommendations

36.2.2.3.8
(08-11-2004)

Denial of Taxpayer’s
Petition for Writ of
Certiorari

36.2.2.4

(08-11-2004)
Government’s Petition
for Writ of Certiorari

(1)

)

@)

(1)

)

@)

(4)

(5)

If the Supreme Court denies a petition for writ of certiorari, the taxpayer has 25
days within which to petition for a rehearing on the denial. The case should not
be closed until this 25-day period has expired. See CCDM 36.2.5.3, Finality of
Tax Court Decisions and Mandamus, for the finality of a Tax Court decision in
this situation.

During this 25-day period, the attorney should have the files prepared for
closing. Immediately upon the expiration of the 25-day period, if a petition for
rehearing is not filed, or if filed, is denied by the Supreme Court, the Associate
Chief Counsel attorney should take the appropriate closing action, depending
upon whether the case has been remanded or involves a bonded taxpayer
appeal. Remember that in bonded appeal cases involving tax deficiencies, as-
sessment has not occurred and the period of limitations on assessment begins
to run again when the decision becomes final. See section 7485. Accordingly,
attorneys should promptly close the case so that assessment can occur.
Appeal bonds in Tax Court cases are more fully discussed at CCDM
36.2.6.2.1.2, Appeal Bond.

The Associate Chief Counsel attorney should informally check with the Depart-
ment of Justice as to whether a petition for rehearing was filed and, if not,
close the case immediately upon the expiration of the 25-day period.

Adverse opinions of the court of appeals are transmitted by letter from the
Appellate Section, Tax Division, Department of Justice. These are picked up
daily, logged in, and forwarded to the appropriate Associate’s office by the
Technical Services Support Branch of the Office of the Associate Chief
Counsel (P&A).

When the opinion of the court of appeals is adverse to the Government, the
Government must decide whether or not to file a petition for writ of certiorari.
The Office of Chief Counsel will make a recommendation to the Department of
Justice in the form of a letter to the Assistant Attorney General, Tax Division.

The Appellate Section of the Tax Division will review the Chief Counsel’s rec-
ommendation and will prepare its own recommendation to the Assistant
Attorney General (Tax Division). If the recommendations are in agreement, the
Appellate Section drafts a memorandum for the Assistant Attorney General to
the Solicitor General.

The Appellate Section’s recommendation may conflict with the Chief Counsel’s
recommendation. In such a case, the Appellate Section will send Chief
Counsel copies of its draft recommendation at the same time or shortly before
the recommendation is forwarded to the Assistant Attorney General. Time and
circumstances permitting, the Assistant Attorney General will withhold final
action on the Tax Division’s draft recommendation in order to reconcile the dif-
ferences. A conference may be held to discuss the recommendations.

The Solicitor General will make the final determination as to whether to file a
petition for writ of certiorari. The office of the General Counsel of the Depart-
ment of the Treasury should be invited to any meeting with the office of the
Solicitor General regarding any recommendation in favor of or in opposition to
a petition for writ of certiorari. If the Solicitor General determines that a writ of
certiorari should be filed, the Department of Justice will file the petition with the
Supreme Court.

36.2.2.4
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36.2.2.5 (1) This subsection describes the responsibilities of the Associate Chief Counsel
(08-11-2004) Attorney in Certiorari cases.

Associate Chief Counsel

Attorney

Responsibilities in
Certiorari Cases

36.2.2.5.1 (1) If the adverse appellate court opinion reverses or modifies a Tax Court
(08-11-2004) decision, the attorney should consult CCDM 36.2.5.12, Cases Remanded to
Initial Responsibilities - the Tax Court/Recomputations, for cases remanded to the Tax Court. For
Certiorari Cases example, if the Tax Court’s decision was favorable to the Government and the

taxpayer prevailed on appeal in the court of appeals, the case will usually be
remanded to the Tax Court for entry of a new decision in accord with the
mandate of the court of appeals. Any action on remand, however, must await
the expiration of the certiorari period or, if certiorari is petitioned and granted,
the conclusion of proceedings in the Supreme Court. Nevertheless, Area
Counsel should be advised of the remand by the Associate Chief Counsel

attorney.
36.2.2.5.1.1 (1) As in the case of taxpayer petitions, the attorney should obtain all documents
(08-11-2004) and files required to make an informed decision regarding certiorari, including
Documents and Files the recommendation of the Appellate Section, if available.
36.2.2.5.1.2 (1) If the issues lost on appeal are within the jurisdiction of other offices within the
(03-27-2012) Office of Chief Counsel or with other branches within the responsible Associ-
Coordination within ate’s office, further action should be coordinated with that office or branch. See
Chief Counsel CCDM 36.1.1.6, Responsibilities of Associate Chief Counsel Offices in Appeal

Cases, for instructions regarding coordination.

36.2.2.5.1.3 (1) Ifit is reasonably probable that an affirmative recommendation for certiorari will
(03-27-2012) be made, the Associate Chief Counsel office will prepare an information
Information memorandum summarily describing the adverse court opinion, Service
Memorandum - position, and the administrative significance or other reason for potentially rec-
Certiorari Cases ommending filing a petition for certiorari. The memorandum concludes with a

statement that an affirmative recommendation for certiorari is being consid-
ered. A copy of the opinion should be attached.

(2) The purpose of the information memorandum is to provide early notification to
Chief Counsel officials, the Commissioner’s office, and the General Counsel’s
office that the Associate Chief Counsel is strongly considering recommending
filing a petition for certiorari. The Associate Chief Counsel attorney should
prepare the information memorandum sufficiently early to allow adequate time
to react to the potential recommendation.

(8) The Associate Chief Counsel transmits the information memorandum via email.
The information memorandum may either be embedded in the email or
attached to it. A copy of the adverse appellate court opinion should be
attached. The email and memorandum should highlight the due dates for
action. The email should be sent to the following:

¢ Chief Counsel
¢ General Counsel
e Both Deputy Chief Counsel

Cat. No. 39016K (03-27-2012) Chief Counsel Directives Manual 36.2.2.5.1.3
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36.2 Appeal/Certiorari Recommendations

36.2.2.5.1.4
(08-11-2004)

Letter to Department of
Justice - Certiorari
Recommendation

(4)

(5)

(1)

)

@)

¢ Associate Chief Counsel and Division Counsel

e Commissioner

* Deputy Commissioner for Services and Enforcement and Assistant Deputy
Commissioner for Services and Enforcement

Chief of Staff to the Commissioner and Deputy Chief of Staff

The Counselor to the General Counsel, Treasury

The Office of Tax Policy at Treasury, as appropriate

Other Commissioner’s staff who may have been involved in the issue or
are generally involved in litigation matters

Circulation to these parties permits them to provide input, including consider-
ation of the impact the recommendation might have on the availability of
Supreme Court review in their cases. The email should highlight the critical
dates for recommending certiorari. A sample information memorandum email
for certiorari cases appears in Exhibit 36.4.1-2..

Should a decision be made to not seek certiorari after an information memo-
randum has been circulated, the originator of the information memorandum
should prepare a short memorandum explaining the reasons for not seeking
certiorari that may be transmitted via email by the Associate Chief Counsel to
the above parties.

The Associate Chief Counsel is responsible for preparing the letter and ulti-
mately signs the letter, to the Assistant Attorney General, Tax Division,
Department of Justice, recommending for or against the filing of a petition for
writ of certiorari. The Associate should take into consideration the views and
comments generated by the Information Memorandum or provided by Division
Counsel and should coordinate the draft letter with those parties that made
substantive comments. Coordination is particularly important when the letter
recommends certiorari.

A letter recommending a petition for certiorari must be sent to the Department
of Justice no later than 30 days after the court of appeals’ opinion or order is
filed or after receipt of the request from the Department of Justice. Since any
letter recommending a petition for certiorari must be reviewed and approved by
various offices within the Office of Chief Counsel and by the Chief Counsel and
General Counsel, Treasury, it is imperative that such letters be prepared expe-
ditiously.

Considerations in recommending certiorari.

a. For certiorari, as for other appellate purposes, controversy in tax cases is
defined in terms of a decision against the Government and not a mere
refusal to accept the Government’s legal theory. See CCDM 36.2.1.1,
Preparation of Appeal Letters. The letter to the Department of Justice
should set forth very persuasive reasons why review by certiorari should
be sought.

b. Review by certiorari is generally recommended when there is a clear
conflict among the circuits on the legal issue and this should be clearly
stated in the letter.

c. Inthe absence of an intercircuit conflict, Supreme Court review may nev-
ertheless be recommended when the issue is one of exceptional
administrative importance requiring prompt resolution.

d. The administrative importance of the issue should be stated explicitly, and
the conflict, if any, should be explained.

36.2.2.5.1.4
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36.2.2.5.1.5
(03-27-2012)
Action Documents

e. The nationwide jurisdiction of the Federal Circuit is one factor in consider-
ing a recommendation for certiorari. A loss in this circuit may mean that
the Government will not litigate another case with the issue.

(4) The letter to the Department of Justice recommending certiorari should include
the following statement: The General Counsel concurs with this recommenda-
tion.

(1) After the information memorandum is circulated and assuming the Office
initially has decided that a recommendation for a petition for certiorari is appro-
priate, the process works as follows:

1. The attorney should prepare a signature package for review and approval
by the Chief Counsel, which package shall include an Action Memoran-
dum. The Action Memorandum should briefly describe the adverse court
opinion, Service position, and the administrative significance or other
reason for potentially recommending filing a petition for certiorari.

2. The package is first sent to the Associate Chief Counsel who will forward
it to the Chief Counsel through the responsible Deputy Chief Counsel.
Since the General Counsel, Treasury must approve the petition for certio-
rari, this package serves two purposes. It allows the Chief Counsel to
review and approve the draft recommendation to the Department of
Justice. It also transmits this recommendation to Treasury for consider-
ation and approval.

3. The Chief Counsel will sign the Action Memorandum to the General
Counsel, Treasury, and the Associate Chief Counsel will transmit the
Action Memorandum to the General Counsel via email.

4. Once approval by the General Counsel is received, the Associate Chief
Counsel can sign the letter and deliver it to the Department of Justice.

(2) The responsible Associate will forward the following documents to the Chief
Counsel for review and concurrence:

* Transmittal document transmitting the package to the Chief Counsel

Draft undated letter to the Department of Justice recommending certiorari
Draft Action Memorandum from the Chief Counsel to the General Counsel
(Exhibit 36.4.1-3).

e Copies of the relevant opinion and other attachments, if any

(3) Once the Chief Counsel has approved the draft letter and signed the Action
Memorandum, the package will be returned to the appropriate Associate Chief
Counsel for handling. The Associate will transmit scanned copies of the
following documents to the General Counsel, Treasury, via email:

e Action Memorandum to the General Counsel signed by the Chief Counsel
e Copy of the draft letter to the Department of Justice
e Copy of the opinion and other attachments

Note: The email should highlight the critical dates when action is required. The
signed Action Memorandum should be scanned and attached to the email.
(Exhibit 36.4.1-2).

(4) The General Counsel, Treasury, will be responsible for clearance of the matter
with the appropriate Treasury officials. Once the General Counsel informs the
Associate office that Treasury concurs in the recommendation, the Associate
will sign the letter and forward the package to the Department of Justice.
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36.2 Appeal/Certiorari Recommendations

36.2.2.5.1.6
(08-11-2004)

Letter Recommending
No Certiorari

(1)

)

Copies of the letter will also be forwarded to any of the Associates or Division
Counsel who were involved in developing the letter.

When attorneys do not recommend certiorari, they should exercise common
sense in deciding the scope and content of the letter.

a.

When the issues lost are not primarily factual, the letter should discuss the
adverse holding in relation to the Service positions sufficiently to provide a
basis for informed judgment. If the issues are primarily factual, an
extensive discussion generally is not required.

If it is clear that certiorari is not appropriate, no information memorandum
is prepared and no formal coordination is required.

Attorneys should exercise caution so as not to make statements that could
adversely affect future recommendations in similar cases or might prema-
turely commit the Service on controversial or unresolved positions.
Generally, attorneys should avoid phrases such as “no administrative im-
portance.” Instead, use phrases such as “in the absence of a conflict, the
issue currently lacks sufficient administrative importance to warrant a
petition for writ of certiorari.”

A recommendation not to apply for writ of certiorari does not, itself,
indicate an acceptance of the court of appeal’s opinion.

When the Associate Chief Counsel attorney and branch reviewer recommend
against certiorari or the Associate Chief Counsel decides against certiorari, an
action memorandum is not prepared and the recommendation does not have
to be formally reported to the Chief Counsel. Should, however, the responsible
Associate Chief Counsel decide to recommend certiorari, the above certiorari
procedures will be followed.

36.2.2.5.1.6

Chief Counsel Directives Manual Cat. No. 39016K (03-27-2012)



	Manual Transmittal
	Table of Contents
	36.2.2.1 Petition for Certiorari Generally
	36.2.2.2 Supreme Court Rules - Time for Filing Petition
	36.2.2.3 Taxpayer's Petition for Writ of Certiorari
	 36.2.2.3.1 Associate Chief Counsel Attorney Assignments - Taxpayer Petition
	 36.2.2.3.2 Documents and Files - Taxpayer Petition
	 36.2.2.3.3 Coordination - Taxpayer Petition
	 36.2.2.3.4 Review Taxpayer's Petition
	 36.2.2.3.5 Information Memorandum - Taxpayer Petition
	 36.2.2.3.6 Opposition
	 36.2.2.3.7 Acquiescence
	 36.2.2.3.8 Denial of Taxpayer's Petition for Writ of Certiorari
	36.2.2.4 Government's Petition for Writ of Certiorari
	36.2.2.5 Associate Chief Counsel Attorney Responsibilities in Certiorari Cases
	 36.2.2.5.1 Initial Responsibilities - Certiorari Cases
	 36.2.2.5.1.1 Documents and Files
	 36.2.2.5.1.2 Coordination within Chief Counsel
	 36.2.2.5.1.3 Information Memorandum - Certiorari Cases
	 36.2.2.5.1.4 Letter to Department of Justice - Certiorari Recommendation
	 36.2.2.5.1.5 Action Documents
	 36.2.2.5.1.6 Letter Recommending No Certiorari

