Part IV.--- Items of General Interest

Election of Alternative Deficit Reduction Contribution

Announcement 2004-43
This announcement provides guidance on the notices that must be given
by an employer to plan participants and their beneficiaries and to the Pension
Benefit Guaranty Corporation (the “PBGC”) if the employer elects the alternative
deficit reduction contribution under § 412(l)(12) of the Internal Revenue Code
(the “Code”) and section 302(d)(12) of the Employee Retirement Income Security
Act of 1974 (“ERISA”), as added by section 102 of the Pension Funding Equity
Act of 2004, Pub. L. 108-218 (“PFEA’04”). This announcement also sets forth
timing requirements for the election.
I. Background
Section 102 of PFEA’04, which was enacted on April 10, 2004, added §
412(l)(12) to the Code and section 302(d)(12) to ERISA. Section 412(l)(12) of
the Code permits certain employers who are required to make additional
contributions under § 412(l) to elect a reduced amount of those contributions
(“alternative deficit reduction contributions”) for certain plan years. An employer
is eligible to make such an election if it is (1) a commercial passenger airline, (2)
primarily engaged in the production or manufacture of a steel mill product or the
processing of iron ore pellets, or (3) an organization described in § 501(c)(5) that
established a plan on June 30, 1955, to which § 412 now applies. On April 12,
2004, the Internal Revenue Service (the “Service”) issued Announcement 200438, 2004-18 I.R.B. 878, which provides guidance for making the election for an
alternative deficit reduction contribution.
Section 302 of ERISA contains minimum funding standard requirements
that are parallel to those under § 412 of the Code, and section 302(d)(12) of
ERISA provides an election that is identical to the election under § 412(l)(12) of
the Code. Moreover, section 302(d)(12)(E) of ERISA requires an employer that
elects an alternative deficit reduction contribution under section 302(d)(12) of
ERISA and § 412(l)(12) of the Code for any year to provide certain notices to the
participants and beneficiaries under the plan and to the PBGC. The notices must
be provided within 30 days of the filing of the election for such year, and the
written notices of the election must specify various information.
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Section 302(d)(12)(F) of ERISA as added by section 102(a) of PFEA’04
authorizes the Secretary of the Treasury to prescribe the time and manner of
making an alternative deficit reduction contribution election. In addition, under
section 101 of Reorganization Plan No. 4 of 1978, 1979-1 C.B. 480, the
Secretary of the Treasury has sole interpretive authority (except for certain
matters not relevant here) over the subject matter addressed in this
announcement.
Section 102(d) of PFEA’04 amended section 502(c)(3) of ERISA to
provide that if an employer fails to provide the required notices on a timely basis
to a participant or beneficiary, or to the PBGC, that employer may be liable to
such participant or beneficiary or to the PBGC, in the discretion of the court, for a
penalty of up to $100 a day from the date of the failure, or such other relief as the
court deems proper.
II. Required Notice to Participants and Beneficiaries
A. Explanation of Context - Pursuant to section 302(d)(12)(E)(i) of ERISA, an
employer that elects an alternative deficit reduction contribution must provide
written notice of the election to each participant and to each beneficiary under the
plan (“the participant notice”) and must explain the context in which the
information set forth in section II.B. of this announcement is being provided. This
requirement to explain the context is satisfied if the notice includes the following
information:
“As permitted under a new law called the Pension Funding Equity Act of
2004, Pub. L. 108-218 (“PFEA’04”), [enter name of corporation] has made a
special election that reduces the amount of contributions that are required
to be made for [enter plan year] to [enter name of pension plan]. The
election was made on [enter date of election]. The following information is
being provided to you pursuant to the new law.”
B. Information Required in Notice to Participants and Beneficiaries - Pursuant to
section 302(d)(12)(E)(i) of ERISA, the participant notice must also include the
information described in this Section II.B.
1. Due Date of the Alternative Deficit Reduction Contribution and Amount by
Which Required Contribution is Reduced
The participant notice must specify the following information with respect
to the due date and the reduction in required contributions resulting from the
alternative deficit reduction contribution election for the plan year:
a. The amount of the required minimum contribution under § 412 of the
Code for the plan year for which the alternative deficit reduction contribution
election was made, calculated taking into account that election;
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b. The amount of the required minimum contribution under § 412 for the
plan year for which the alternative deficit reduction contribution election was
made, calculated without taking into account the election;
c. The due date of the required minimum contribution under § 412 for the
plan year for which the alternative deficit reduction contribution election was
made; and
d. If the electing employer is required to make quarterly contributions to
the plan for the plan year for which the election is made, the aggregate amount of
the required minimum contribution under § 412 for the plan year that is required
to be paid in quarterly installments (calculated taking into account the election).
The employer may provide reasonable estimates of the amounts
described above, and the participant notice may also specify the amount and
date of any contributions that were made for the plan year prior to the date of the
participant notice.
2. Benefits Eligible for Guarantee and Limitations on Guarantee
The participant notice must include a description of the benefits under the
plan that are eligible for guarantee by the PBGC, an explanation of the limitations
on the PBGC’s guarantee and the circumstances in which the limitations apply,
including the maximum guaranteed monthly benefits that the PBGC would pay if
the plan terminated while underfunded. This requirement will be satisfied if an
employer includes in the participant notice the text from the portion of the model
notice in Appendix A to 29 CFR Part 4011 that is found under the heading
“PBGC Guarantees.”
C. Method of Delivery
The delivery requirement for the participant notice is treated as satisfied if
the participant notice is mailed to the last known address of each participant or
beneficiary.
III. Required Notice to PBGC
Pursuant to section 302(d)(12)(E)(iii) of ERISA an employer electing an
alternative deficit reduction contribution must provide the information described in
this section.
A. Due Date of the Alternative Deficit Reduction Contribution and Amount by
Which Required Contribution Was Reduced
This PBGC notice must include the information regarding the
contribution amounts and due dates set forth in the description of the participant
notice in section II.B.1. of this announcement.
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B. Time to Restore Plan to Full Funding
The PBGC notice must include the number of years it will take to restore
the plan to full funding if the employer only makes the required minimum
contributions. For this purpose, a plan will be considered to be in full funding for
a plan year if, for the plan year, the plan is subject to the full-funding limitation of
§ 412(c)(7), taking into account the 90% override of § 412(c)(7)(E).
The projection of when the plan will be in full funding must be based on
reasonable actuarial assumptions and, for plan years beginning in 2006 and later
years, must reflect the interest rate rules (§§ 412(b)(5)(ii)(III) and
412(l)(7)(C)(i)(II)) that are applicable for plan years beginning after 2005. In
addition, the PBGC notice must also include the required minimum contributions
that form the basis of the projections for the plan year of the election and each of
the 4 subsequent plan years.
C. Comparison of Underfunded Amount with Capitalization
The PBGC notice must include (1) the amount by which the plan is
underfunded and (2) the capitalization of the employer making the election.
For purposes of providing the amount by which the plan is underfunded,
the PBGC notice must include the plan’s termination liability as of a date within
the most recently ended plan year and the market value of plan assets as of that
date.
In the case of an employer whose stock is publicly traded, the
capitalization of the employer is the product of the number of outstanding shares
of stock and the market price per share. In the case of any other employer, the
capitalization information required to be shown is the following: (1) the fair market
value of total assets, (2) total liabilities, (3) stockholder equity (deficit), (4) paid-in
capital, and (5) retained earnings (accumulated loss).
The capitalization information should be shown as of the same date for
which the underfunded amount in the paragraph above is specified. If, however,
the capitalization information is not available as of such date, capitalization
information as of the end of the most recently ended fiscal year of the corporation
may be substituted.
Method of Delivery
The delivery requirement for the PBGC notice is set forth on the PBGC’s
website at www.pbgc.gov.
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IV. Time For Making Election
Pursuant to the authority contained in section 302(d)(12)(F) of ERISA, and
subject to the transition rule in Section V of this announcement, an election to
make the alternative deficit reduction contribution for any plan year must be
made by the end of the first quarter of that plan year.
V. Transition
Notwithstanding the requirement to make an election by the end of the first
quarter of the plan year, the following transitional rules are applicable. If an
employer makes an alternative deficit reduction contribution election on or before
June 30, 2004, that election will be deemed timely for the plan year that begins
during calendar 2004. In addition, if an employer issues a PBGC notice for a
plan on or before June 5, 2004, the PBGC will treat the PBGC notice as timely
issued.
VI. Paperwork Reduction Act
The collection of information contained in this announcement has been
reviewed and approved by the Office of Management and Budget in accordance
with the Paperwork Reduction Act (44 U.S.C. 3507) under control number 15451884.
An agency may not conduct or sponsor, and a person is not required to
respond to, a collection of information unless the collection of information
displays a valid control number.
The collection of information in this announcement is in sections II and III.
This information is required to meet the requirements of section 102 of the
Pension Funding Equity Act of 2004 to monitor and make valid determinations
with respect to employers that elect an alternative deficit reduction contribution
for certain plans. As a result of such elections, an employer’s deficit reduction
contribution for certain plans will be based on amounts specified under
§ 412(l)(12) of the Code. If an employer does not give timely notice of an
election to make a deficit reduction contribution (including all of the requirements
described above), a court may in its discretion impose a penalty. The likely
respondents are businesses or other for-profit institutions, and nonprofit
institutions.
The estimated total annual reporting and/or recordkeeping burden is
12,000 hours.
The estimated annual burden per respondent/recordkeeper varies from 20
to 100 hours, depending on individual circumstances, with an estimated average
of 60 hours. The estimated number of respondents and/or recordkeepers is 200.
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The estimated frequency of responses is occasional.
Books or records relating to a collection of information must be retained as
long as their contents may become material in the administration of any internal
revenue law. Generally tax returns and tax return information are confidential, as
required by 26 U.S.C. § 6103.
VII. Effect on Other Documents
Announcement 2004-38, 2004-18 I.R.B. 878, is modified.
Drafting Information
The principal authors of this announcement are James E. Holland and
Michael Rubin of the Employee Plans, Tax Exempt and Government Entities
Division. Mr. Holland may be reached at 1-202-283-9699 and Mr. Rubin may be
reached at 1-202-283-9888 (not toll-free numbers).

