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The IRS Mission

Provide America’s taxpayers top quality service by help-
ing them understand and meet their tax responsibilities

Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents are consolidated semiannually into
Cumulative Bulletins, which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

and by applying the tax law with integrity and fairness to
all.

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury’s Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a semiannual basis,
and are published in the first Bulletin of the succeeding semi-
annual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.
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Actions Relating to Court Decisions

It is the policy of the Internal Revenuequiescence or nonacquiescence only was sought, the Service does not agree
Service to announce at an early dateertain regular Tax Court opinions. Thewith the holding of the court and, gener-
whether it will follow the holdings in cer- Service has expanded its acquiescenedly, will not follow the decision in dis-
tain cases. An Action on Decision is thg@rogram to include other civil tax caseposing of cases involving other taxpay-
document making such an announcememthere guidance is determined to be helgrs. In reference to an opinion of a circuit
An Action on Decision will be issued atful. Accordingly, the Service now may ac-court of appeals, a “honacquiescence” in-
the discretion of the Service only on unguiesce or nonacquiesce in the holdingdicates that the Service will not follow
appealed issues decided adverse to thé memorandum Tax Court opinions, ashe holding on a nationwide basis. How-
government. Generally, an Action on Dewell as those of the United States Districkver, the Service will recognize the
cision is issued where its guidance woul€ourts, Claims Court, and Circuit Courtprecedential impact of the opinion on
be helpful to Service personnel workingf Appeal. Regardless of the court decideases arising within the venue of the de-
with the same or similar issues. Unlike ang the case, the recommendation of angiding circuit.

Treasury Regulation or a Revenue Rulingiction on Decision will be published in  The Actions on Decisions published in
an Action on Decision is not an affirma-the Internal Revenue Bulletin. the weekly Internal Revenue Bulletin are
tive statement of Service position. It is not The recommendation in every Actionconsolidated semiannually and appear in
intended to serve as public guidance anoh Decision will be summarized as acthe first Bulletin for July and the Cumu-
may not be cited as precedent. guiescence, acquiescence in result onligtive Bulletin for the first half of the

Actions on Decisions shall be reliedor nonacquiescence. Both “acquiesyear. A semiannual consolidation also ap-
upon within the Service only as conclucence” and “acquiescence in result onlypears in the first Bulletin for the follow-
sions applying the law to the facts in thenean that the Service accepts the holdirigg January and in the Cumulative Bul-
particular case at the time the Action omwf the court in a case and that the Servidetin for the last half of the year.

Decision was issued. Caution should bwill follow it in disposing of cases with The Commissioner ACQUIESCES in
exercised in extending the recommendahe same controlling facts. However, “acfesult only in the following decision:
tion of the Action on Decision to similar quiescence” indicates neither approval
cases where the facts are different. Moreror disapproval of the reasons assigned Ahadpour v. Commissioner;
over, the recommendation in the Actiorby the court for its conclusions; whereas, T.C. Memo. 1999-9
on Decision may be superseded by netcquiescence in result only” indicates T.C. Dkt. No. 4843-96
legislation, regulations, rulings, cases, atisagreement or concern with some or all
Actions on Decisions. of those reasons. “Nonacquiescence” sig-
Prior to 1991, the Service published acnifies that, although no further review

1 Acquiescence in result only relating to whether certain payments received by petitioners, pursuant to a sales agredmespéayrehould be included in gross
income in the year received.
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Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 197.—Amortization of signed control number 1545-1671. Estimated annual frequency of responses: 1
Goodwill and Certain Other The collection of information in this  An agency may not conduct or sponsor,
Intangibles regulation is in §1.197-2(h)(9). This in-and a person is not required to respond to,

formation is required in order to providea collection of information unless it dis-
26 CFR 1.197-2: Amortization of goodwilland ~ guidance on the time and manner of malplays a valid control number assigned by

certain other intangibles. ing the election under sectionthe Office of Management and Budget.
197(f)(9)(B). Under this election, the Books or records relating to this collec-
T.D. 8865 seller of a section 197 intangible may payion of information must be retained as

a tax on the sale in order to avoid the apeng as their contents may become mater-

plication of the anti-churning rules of secial in the administration of any internal
DEPARTMENT OF THE TREASURY  tion 197(f)(9) to the purchaser. This intevenue law. Generally, tax returns and
Internal Revenue Service formation will be used to confirm thetax return information are confidential, as
26 CFR Parts 1 and 602 parties to the transaction, calculate angequired by 26 U.S.C. 6103.

additional tax due, and notify the pur-

Amortization of Intangible chaser of the seller’s election. The likepackground

Property respondents are business or other for- o janyary 16, 1997, the IRS published
~ profitinstitutions. _ _ proposed regulations REG-209709-94,
AGENCY: Internal Revenue Serwce_ Comments on the collect!on of informa-1997_1 ¢ B. 731, in thEederal Register
(IRS), Treasury. tion should be sent to t@ﬁme of Man- g7 FR. 2336) inviting comments under
ACTION: Final regulations. agement and BudgetAttn: Desk Officer  goctions 167(f) and 197. A public hearing

for the Department of the Treasury, Officg 55 helqd May 15, 1997. Numerous com-
SUMMARY: This document contains of Information and Regulatory Affairs, jants have been received. After considera-

final regulations relating to the amortiza‘\Washington, DC 20503, with copies to the,,n of all the comments, the proposed reg-
tion of certain intangible property. Thelnternal Revenue ServiceAttn: IRS Re- |, |ations are adopted as revised by this
final regulations reflect changes to theorts Clearance Officer, OP:FS:FP, WaShTreasury decision.
law made by the Omnibus Budget Recorington, DC 20224. Comments on the col-
ciliation Act of 1993 (OBRA '93) and af- lection of information should be receivedExplanation of Provisions
fect taxpayers who acquired intangibldy March 27, 2000. Comments are specifiggction 162(k) Application
property after August 10, 1993, or made eally requested concerning:
retroactive election to apply OBRA '93 toWhether the collection of information is Example 4of the proposed regulation
intangibles acquired after July 25, 1991. necessary for the proper performance &1.197-2(k) provided that amounts paid
) _ the functions of the Internal Revenue Seffor a covenant not to compete entered into

DATES: Effective Date January 25, vice, including whether the informationin connection with a redemption was
2000. N : will have practical utility; nondeductible under section 162(k) and

Applicability Dates These regulations The accuracy of the estimated burden atius not subject to section 197. Commen-
apply to property _acqwre_d after ‘]anuargociated with the collection of informa-tators suggested that guidance on the ap-
2_5’ 2009. Regulations to '”_“p'eme”t S€Cion (see below); plication of section 162(k) to transactions
tion 197(e)(4)(D) are appllt_:able Auguerow the quality, utility, and clarity of the involving section 197 intangibles should
11, 1993, for property acquired after Au'information to be collected may be enbe addressed in regulations under section
gust 10, 1993 (or July 26, 1991, for IOmphanced; 162(k). No reference to section 162(k) is
erty acqmre(_j after J_uly 25, 1991, if 3ow the burden of complying with the col-made in the final regulations.
valid retroactive election has been madf:éction of information may be minimized
under 81.197-1T). including through the application of autoPurchase of a Trade or Business
FOR FURTHER INFORMATION CON- mated collt_ection techniques or other forms g rtain intangibles are excepted from
TACT: John Huffman at (202) 622-31100f information technology; and the application of section 197 if they are
(not a toll-free number). Estimates of capital or start-up costs ang; acquired as part of a purchase of a

costs of operation, maintenance, and puy ;
SUPPLEMENTARY INFORMATION: X o " F¥trade or business. The proposed regula-
chase of services to provide m_formatlon.t.ions provide that, for purposes of section
Paperwork Reduction Act Estimated total annual reporting burden197, a group of assets constitutes a trade

. . . 1500 hours. or business if their use would constitute a
The collection of information con- Estimated average annual burden hougs, e or business under section 1060 (that

tained in these final regulations has begger respondent varies from 2 to 4 hoursg i goodwill or going concern value
reviewed and, pending receipt and evalitepending on individual circumstances,q 4 under any circumstances, attach to
ation of public comments, approved byvith an estimated average of 3 hours.  ihe assets). In addition, the proposed reg-
the Office of Management and BudgeEstimated number of respondents: 5004 ' '

ations treat a group of assets as a trade
(OMB) under 44 U.S.C. 3507 and asper year. group

2000-7 I.R.B. 589 February 14, 2000



or business if they include any customeregulations treat software costs as cuacquired, or the first month in which the
based intangibles or, with certain exceprently deductible (and not subject to secactive conduct of a trade or business be-
tions, any franchise, trademark, or traddon 197) if they are not chargeable tgins. Commentators suggest that the lit-
name (the per se rules). The preamble ofpital account under the rules applicableral language of section 197(a) allows
the proposed regulations state that the IR® licensing transactions (discusse@amortization beginning with the month
intends to provide additional guidance omelow) and are otherwise currently dethe intangible is acquired. Under section
the circumstances in which a group of agductible. The final regulations clarify 197(c)(1), however, a section 197 intangi-
sets is treated as a trade or business in reégat, for this purpose, an amount deble is amortizable only if it is held in con-
ulations under section 1060. scribed in §1.162-11 is not currently denection with the conduct of a trade or
Although a number of comments reductible if, without regard to §1.162-11,business or an activity described in sec-
quested that the final regulations undeguch amount is properly chargeable tton 212. Moreover, there is no sugges-
section 197 provide such additional guidcapital account. A proper and consistertton in the legislative history that Con-
ance, the final regulations generally repractice of taking software costs into acgress intended to apply a rule differing
tain, without amplification, the rules incount under §1.162-11 may, however, bigom those applicable under section 167
the proposed regulations. The IRS angontinued if the costs are not subject tand former section 1253(d).
Treasury Department will, however, consection 197. Former section 1253(d)(2) provided, in
tinue to consider this issue during the de- A revenue procedure superseding ReYanguage similar to that in section 197(a),
velopment of final regulations under secProc. 69-21 and providing procedureg, i the amortization of certain amounts
tion 1060. co_nS|sten_t W|th_the rule_s in the final reg”begins in the taxable year in which the
Commentators also requested modifil.atlons will be issued in the near fUtUreamountS are pald Although section
cations to the per se rules. In response 10 the meantime, taxpayers may not rely ;53 ) 2) did not contain any reference to
these comments, the final regulation§n the procedures in Rev. Proc. 69-21 1Q,(ion 162 or to use in a trade or business,
limit the applicability of these rules to thethe extent they are inconsistent with SeGg 45 nevertheless well established at the
cases Specifically described in the Iegislefion 167(0! section 197, or the final regu'time of the enactment of section 197 that

tive history of section 197 (that is, the aclations. the provision embodied a trade or business
quisition of a franchise, trademark, OfMortgage Servicing Rights requirement and that amounts were not de-
trade name). The final regulations retain ductible thereunder unless the taxpayer

the proposed exceptions under which cer- The proposed regulations treat mortwas operating or conducting a trade or
tain franchises, trademarks, and tradgage servicing rights relating to a pool obusiness after the amounts were paid.
names are disregarded in applying the p@fiortgages as a single asset under sectio
se rules. In addition, the regulations clart67(f) (relating to mortgage Servicing.ant that section 167 refers to “propert
|fy that a license of a trademark or trad?ights not acquired as part of a purchas@sed in the trade or business” WhFI)|e pl’Oy-
name is also disregarded in applying thgf a trade or business). Thus, if some bily can qualify for amortization underieg

r se rules. i o . . .
per serules not all mortgages in a pool prepay, no 10Sg,, 197 if it is “held in connection with the

is recognized. Commentators assert thah,qct of a trade or business.” Further,
Computer Software each right in the pool is a discrete asselymmentators assert that the language
The final regulations contain rules thaf"d thus, taxpayers should be able 1o reGge iy section 197 is closer to the *held in
supersede certain of the procedures sRgnize a loss upon the prepayment of alynnaction with his trade or business” lan-
forth in Revenue Procedure 69—2ndividual mortgage within the pool. They jqe ysed in section 174, which does not
(1969-2 C.B. 303), which providesService and the Treasury Department beajire the current conduct of a trade or
guidelines relating to costs incurred to dgi€Ve this is generally inappropriate in, qiness than to the language of section
velop, purchase, or lease computer soft2S€s where depreciation is based on g7 he ifferent language used in these
ware. Specifically, the final regulations2Verage useful life of the assets. Seg. . isions can be explained, however,
provide that purchased computer softwargt-167(2)-8. Thus, the regulations retaif;y,, \t geparting from previous practice
is amortizable over 15 years if section 19%1€ rulé that no loss is recognized if SOMg e sections 167 and 1253(d) regarding
applies and over 36 months if the softPut not all mortgages in a pool prepay ofq time at which amortization com-
ware is not a section 197 intangible. 1€ Sold or exchanged. The final regulgyences  Broader language under section
addition, the regulations clarify that seclionS Provide, however, that if a taxpayef g7 s necessary because it applies to as-
tion 197 (rather than §1.162-11) applie§Stablishes multiple accounts within &g 5,ch as goodwill, that although held
to certain costs incurred with respect t§°0! at the time of its acquisition, gain Of, onnection with the conduct of a trade
leased software (that is, costs to acquire'@SS IS recognized on the sale or exchange 1 siness are not commonly viewed as
section 197 intangible that is a limited in2! ll mortgage servicing rights within o0 ised in the trade or business. Fur-

"Commentators suggest that it is signifi-

terest in software). Computer softwar@n Such account. ther, modifying the language used in sec-
costs in.cluded, without being separatelyy/hen Section 197 Amortization Begins Fior! 174 by adding the worc_isondu_ct of”
stated, in the cost of the computer hard- indicates that Congress did not intend to

ware (bundled software) continue to be The proposed regulations provide thathange the longstanding trade or business
capitalized and depreciated as part of themortization begins the later of the firstequirement for purposes of determining
computer hardware. In addition, the finatlay of the month in which the property isvhen amortization commences.
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Consequently, the final regulations retangible to a partnership, an economierty were newly purchased property. The
tain the rule in the proposed regulationsally similar transaction. This recom-decision to allow amortization for reme-
that amortization begins no earlier thamendation was not adopted. In general,dial allocations in these regulations also is
the first day of the month in which the acpartnership is treated as an entity separatensistent with the decisions regarding
tive trade or business or the activity defrom its partners in characterizing relatedungibility of partnership interests that are
scribed in section 212 begins. party transfers. See, e.g., Sectiomherent in the recently finalized regula-

707(b)(1) (specifically referenced in sections under sections 743 and 755. Finally,
Transactions Involving Partnerships tion 197(f)(9)(C)(i)(1)). Section the rules governing section 704(c) alloca-
197(f)(9)(E) does provide a special antitions of amortization from section 197 in-

The final regulations relating to part-churning rule for certain partnershiptangibles contributed to a partnership in a
nership transactions have been changensactions. However, this special rul@onrecognition transaction are still sub-
from the proposed regulations in severak not applicable in situations where gect to the anti-churning provisions. Ac-
respects to reflect the recommendationsartnership has a transferred basis in tlerdingly, remedial allocations of de-
of commentatorsExample 17%f the pro- intangible under section 723. With reductible amortization expenses may not
posed regulation § 1.197-2(k) providedpect to the analogy under section 74%e made to a partner who is related to a
that a partner may amortize a § 743 advhere a transferee is allowed to amortizpartner that contributes an intangible sub-
justment with respect to a section 197 ina section 743 basis step-up, it is only thigct to the anti-churning rules. Certain
tangible only if the formation of the part-increase in basis that may be amortizegyoblems may arise in maintaining capital
nership and the sale of the partnershignd the amortization attributable to theccounts where a partnership elects to
interest are “unrelated transactions.basis increase is segregated for use oniyake remedial allocations, and the anti-
Commentators suggested that an unréy the transferee partner. Neither o€hurning rules apply with respect to one
lated transaction standard would creatéhese results necessarily follow from @r more partners. These problems also
significant confusion for taxpayers. Ac-sale of property followed by a contribu-arise in the context of section 734(b) ad-
cording to the commentators, taxpayergon of the property to the partnership. justments and are discussed in the pream-
Would'have gregter certainty with respect The proposed regulations did not allowle to the proposed regulations relating to
to their transactions, and the governme;ﬂ,tarmerS to deduct, for federal income tath€e application of the anti-churning rules
still would be adequately protected, ipurposes, curative or remedial amortiza© basis adjustments under sections
these transactions were analyzed undgp,y allocations from the partnership in732(b) and 734(b), which are being issued
general tax principles, including the steRii,ations where the asset was a sectigh the same date as these final regulations.
transaction doctrine. The final regulationq97(f)(9) intangible (and thus nonamorti- Commentators requested that the final
remove the unrelated transaction requirg;aple) in the hands of the contributingegulations provide additional guidance
ment. However, if the transaction isyariner. Commentators have suggestéh how the special anti-churning rule of
structured so that, under general princlyjjowing curative and remedial alloca-section 197(f)(9)(E) applies to increases
ples of tax law, the transaction is nofjong under section 704(c). The final regin the basis of property under sections
properly characterized as a sale of a paifjations generally permit a partnership t§32, 734, and 743. In accordance with
nership interest, then section 197 willya1e curative or remedial allocations téhese comments, the final regulations pro-
apply to the transaction as recast to reﬂeﬁts noncontributing partners of amortizavide rules for determining the amount of a
its true economic substance. tion relating to an asset that was amortiasis adjustment under sections 732(d)

Certain commentators also requesteable (or a zero-basis intangible that othe®nd 743 that will be subject to the anti-
that Example 16&f proposed regulation § wise would have been amortizable) in th€hurning rules. The Treasury Department
1.197-2(k) be modified to allow a part-hands of the contributor. For assets thand the IRS also are issuing, at the same
nership to amortize an intangible conwere section 197(f)(9) intangibles (andime as these final regulations, proposed
tributed to the partnership under thehus nonamortizable) in the hands of théegulations addressing how to determine
transferred basis rules under sectiooontributor, however, the partnership mayhe amount of a basis adjustment under
197(f)(2), even if a partner related to thenake deductible amortization allocationsections 732(b) and 734(b) that will be
partnership under section 197(f)(9)(CYo the noncontributing partners under théubject to the anti-churning rules.
had owned the intangible during the tranremedial method only. The final regula- Finally, the final regulations provide
sition period and, as part of an integratetions permit remedial allocations becausehat where, for purposes of the anti-churn-
transaction, had sold the intangible to annder section 704(c), remedial allocationsg rules, a partner is treated as holding its
unrelated party before forming the partireat the amortizable portion of conproportionate share of partnership prop-
nership. The commentators suggestddibuted property like newly purchasederty under section 197(f)(9)(E), the con-
that because section 197(f)(9)(E) geneproperty, with a new holding period andinued or subsequent use (by license or
ally permits amortization for the steppeddeterminable allocation of tax items. Thi®therwise) of an intangible by a partner
up basis in a partnership transactioresult, which is similar to the result ob-could cause the anti-churning rules to
under section 743 where a section 75tined for basis increases under sectiapply with respect to that partner’s share
election was in effect, amortization als&/43, does not follow under the curativeof the intangible in situations where a
should be allowed in a sale of an intangimethod because curative allocations ateasis step-up under section 732(d) or
ble followed by a contribution of the in-not determined as if the applicable prop743(b) otherwise would be amortizable.
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This rule is necessary in order to preverthe commentators, the IRS and Treasuifems (including most types of informa-
the circumvention of section 197(f)(9)(A) Department have concluded that, particuion base). Royalties paid under these li-
through the use of a partnership. The prdarly in the case of common licensingcenses are not required to be capitalized if
posed regulations being issued in conjunt¢ransactions involving technology andhe taxpayer establishes that the payments
tion with these final regulations expandsimilar intangible property, a differentare, in fact, deductible royalties under
the application of this rule to basis adjustapproach is appropriate. The clearest igeneral tax principles and represent an
ments under sections 732(b) and 734(b). dication of Congressional intent on thisarm’s-length consideration for the trans-
issue is the statement in the legislativéerred rights.
Contracts for the Use of a Section 197  history to the effect that, with certain ex- Finally, any amount otherwise charge-

Intangible ceptions, section 197 generally does n@lyle to capital account with respect to a

_ _ apply to amounts that were otherwisection 197 intangible and payable after
The proposed regulations provide thagurrently deductible before the enactmenhe acquisition of the intangible to which

a right to use a section 197 intangiblef section 197. Nevertheless, the IR relates is treated, in determining the tax
pursuant to a license, contract, or othefnd Treasury Department are also Mindreatment of the purchaser, as an amount
arrangement is, itself, a section 197 infy| that Congress directed the issuance Payable under a debt instrument. Thus,
tangible. The proposed regulations fursych regulations as may be appropriate {fie extent to which such amounts are
ther provide that amounts paid for such grevent avoidance of the purposes of segeated as payments of principal and the
right are chargeable to capital accountion 197. time at which the amount treated as prin-
whether or not the payments would have The fina| regulations generally providecipal is included in basis is determined
been deductible (for example, as a ro%nat royalty payments under a contract fotinder generally applicable rules relating
alty) if the right were not a section 19%pe yse of section 197 intangibles uncono imputed interest and original issue dis-
intangible. Under the proposed regulazected with the purchase of a trade afount. If, under these rules, a basis in-
tions, the amount chargeable to capitajysiness are not required to be capitatrease occurs after the beginning of the
account is generally determined withoufzeq, Licensing transactions will, how-15-year amortization period, the increase
regard to sections 483 and 1274 (that igyer, pe closely scrutinized under thes amortized over the remainder of the 15-
no part of the amount paid is recharactefsinciples of section 1235 for purposes Ofear period (or, in the case of an increase
ized as unstated interest or original iSSUgetermining whether the payments are, iBccurring after the end of the amortization
discount).  Finally, the proposed regularact, deductible royalties or, instead, repperiod, is immediately deductible).
tions treat the acquisition of a franchise,egent purchase price that should be
trademark, or trade name as the acquisinarged to capital account. Anti-churning Rules
tion of a trade or business, thereby pre- The final regulations also modify the
venting other intangibles acquired in the, o 1hat treats the acquisition of a fran- The anti-churning rules of section 197
same transaction or series of relateghise trademark, or trade name as the a@revent taxpayers from converting good-
transactions from qualifying for any of g jisition of a trade or business. Under theill, going concer value, and similar as-
the exceptions applicable to separately, regulations, the acquisition of an inSets held or used at any time during the
acquired property. terest in a trademark or trade name is digansition period into amortizable section
Commentators suggested that thesegarded in determining whether acquired97 intangibles through transactions such
rules have negative consequences f@roperty is a trade or business if, undegs transfers to related parties. The pro-
common cross-border and affiliate li-the principles of section 1253, the grant aposed regulations provide guidance on a
censes, which frequently include, in addithe interest is not a transfer of all substarfffumber of specific issues arising under
tion to rights that would not be subject tqijal rights in the trademark or trade namehe anti-churning rules. The final regula-
section 197 if not acquired as part of ghus, the acquisition of such an interest ifons retain this guidance with certain
purchase of a trade or business, rights tptrademark or trade name will not subjednodifications and, in addition, set forth
use a trademark or trade name. Undether intangibles acquired in the sam#éhe purpose of the anti-churning rules
prior law, amounts paid for these licensegansaction or series of related transadgenerally, to prevent the amortization of
were generally currently deductible. Thejons to the generally less favorable rulegertain intangibles that are not acquired
proposed regulations, however, requirgpplicable to intangibles acquired as pagfter the applicable effective date in a
amortization over 15 years. In additionof a purchase of a trade or business. transaction giving rise to a significant
cost recovery over the 15-year period is Tq prevent abuses, the final regulationghange in ownership or use). The final
significantly backloaded because the liprovide that if the right to use a sectiofégulations further provide that the anti-
censes generally involve contingent pay197 intangible is provided under a licens€hurning rules are to be applied in a man-
ments that are not includible in basis untigntered into as part of a purchase of Rer that carries out their purpose. The
the year in which they are paid or inyade or business, amounts paid for thihal regulations include a rule providing
curred and, in addition, the proposed regignt are, as under the proposed reguldbat a transaction will be presumed to
ulations provide that sections 483 angons, chargeable to capital account. ARave a principal purpose of avoiding the
1274 are generally inapplicable. exception, not contained in the propose@nti-churning rules if it does not effect a

After further consideration of this regulations, is provided for licenses ofignificant change in ownership or use.
issue in light of the concerns raised byechnology, know-how, and other similar The final regulations also provide addi-
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tional guidance concerning the circumEffective Dates small entities that choose to make the elec-
stances in which persons are treated as re- _ ) tion. Therefore, a Regulatory Flexibility
lated for purposes of the anti-churning The regulations under sections 167(fhnalysis under the Regulatory Flexibility
rules. Section 197 provides that a rele@nd 197 were proposed to apply on thget (5 U.S.C. chapter 6) is not required. It
tionship is tested for purposes of the antd@teé on which the final regulations argso has been determined that section
churning rules both immediately beforg’ublished in thérederal Register(Janu- 553(p) of the Administrative Procedure
and immediately after the acquisition& 25, 2000). Regulations to implemenic; (5 U.S.C. chapter 5) does not apply to
The proposed regulations further provid&ection 197(e)(4)(D) (separately acquireghese regulations. Pursuant to section
that, in the case of intangibles acquired ifontracts of fixed duration or amount)zgosf) of the Internal Revenue Code, the
a series of related transactions, testing b@ere proposed to apply August 11, 1993yqtice of proposed rulemaking was sub-
gins immediately before the first acquisifor Property acquired after August 10mjtted to the Chief Counsel for Advocacy
tion and continues until immediately after:993 (or July 26, 1991, if a valid retroacyf the Small Business Administration for

the last acquisition. Comments suggestdé’€ election has been made undegomment on its impact on small business.

that momentary relationships created i§1-197-1T). Comments suggested that _
the course of the acquisition should be didhe applicability date should be modifiedDrafting Information
regarded for purposes of the anti-churninfp clarify that the regulations (other than

rules. Such relationships can arise, for eX1€ implementation of section . _ = : .
' tions is John Huffman, Office of Assistant
ample, in the course of a stock acquisitioh97(€)(4)(D)) apply only to property ac-

followed by a liquidation or when assetgluired on or after the date final regulaChief Counsel (Passthroughs and Special
are contributed to a newly created suiions are published.  This suggestion hdgdustiies), IRS. However, other person-

i o been adopted. Accordingly, the final regn® from the IRS and Treasury Depart-
sidiary and, pursuant to a binding commit P gy gment participated in their development.

The principal author of these regula-

ment, all stock of the subsidiary is sold t¢!lations generally apply only to intangible ok ok ok %
an unrelated person or persons immedprOPerty acquired after January 25, 2000.
ately after the contribution. The applicability date of the rules im-Amendments to the Regulations

To address these and similar situation®/€menting section 197(e)(4)(D) is simi-
the final regulations provide that in thelarly clarified. Thus, the final regulations Accordingly, 26 CFR parts 1 and 602

case of a series of related transactions (BFovide that these rules apply to propertare amended as follows:

a series of transactions that together corficduired after August 10, 1993 (or July
prise a qualified stock purchasi:J within thé> 1991, if a valid retroactive election”ART 1—INCOME TAXES

meaning of section 338(d)(3)) a person i82S Peen made under 81.197-1T). The paragraph 1. The authority citation for
treated as related to another person if ti€9ulations also provide consent fopa 1 s amended by adding an entry in
relationship exists immediately before th&nanges in method of accounting o COMs,merical order to read as follows:

earliest such transaction or immediatelp!y With the rules and automatic proce-  athority: 26 U.S.C. 7805 * * *

after the last such transaction. In addidures for making the change. Section 1.197-2 also issued under 26
tion, any relationship created as part of a [N @ddition, the final regulations permity 5 ¢ 197(g). * * *

series of related transactions in which fxpayers to apply the rules in the final p,r 5 section 1.162-11 is amended
person acquires stock of a corporation fof€gulations to property acquired beforg 5q4ing a sentence at the end of para-
lowed by a liquidation of the acquiredth® applicability date of the final regula-granh (a) to read as follows:

corporation under section 331 generally {0ns (or to rely on the proposed regulag; 167_11 Rentals.

disregarded. Further, as with all othefions for such property) and provide simi- ) « « « gee §1.197-2 for rules gov-
provisions of the regulations relating td@/ consent and automatic chang@ing the amortization of costs to acquire

the anti-churning rules, these provisiongrocedures for taxpayers that choose fQ,iieq interests in section 197 intangi-
are to be applied in a manner that carriéyPly the final regulations to pre-effective,|oq.

out the purpose of the anti-churning rule$lateé acquisitions. * ok k ok
The final regulationg also provide QUidSpeciaI Analyses Par. '3. Section 1.167(a)-3 is amended
ance on the exemption from the anti- by adding a sentence at the end to read as

churning rules if the person from whom It has been determined that this Tredollows:

the taxpayer acquires an intangible elecwury decision is not a significant regula81.167(a)-3 Intangibles.

to recognize gain and agrees to pay tary action as defined in Executive Ordet * * See sections 197 and 167(f) and, to
specified amount of tax. In general, thes&2866. Therefore, a regulatory asses$he extent applicable, §81.197-2 and
rules are the same as those contained niment is not required. It is hereby certifiedl.167(a)-14 for amortization of goodwill
the proposed regulations, except that that these regulations do not have a signi&nd certain other intangibles acquired
proposed regulations do not prescrib&ant impact on a substantial number odfter August 10, 1993, or after July 25,
procedures for making the election. Themall entities. This certification is basedl991, if a valid retroactive election under
final regulations provide guidance on then the fact that the time required to pre§1.197-1T has been made.

manner of making the election, includingpare and file the election statement and Par. 4. Section 1.167(a)—6 is amended
procedures that apply to persons not otmotify acquirers is minimal and will not by adding two sentences at the end of
erwise subject to Federal income tax.  have a significant impact on those fewaragraph (a) to read as follows:
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81.167(a)-6 Depreciation in specialtion 263(a). over a fixed period is amortized ratably
cases. (2) Exceptions. Paragraph (b)(1) of over the period of the right. (See para-
(a) * * * See §1.167(a)-14(c)(4) for de-this section does not apply to the cost diraph (c)(3) of this section regarding re-
preciation of a separately acquired intereomputer software properly and consishewals).
est in a patent or copyright described itently taken into account under (iii) Amortization in other cases/Re-
section 167(f)(2) acquired after Januar$1.162—-11. The cost of acquiring an inserved]
25, 2000. See §1.197-2 for amortizatioterest in computer software that is in- (2) Rights of fixed duration or amount
of interests in patents and copyrights thatluded, without being separately stated, ifhe amount of the deduction for a right
constitute amortizable section 197 intanthe cost of the hardware or other tangiblgther than a right acquired as part of a
gibles. property is treated as part of the cost qurchase of a trade or business) of fixed
* ok ok kK the hardware or other tangible propertyluration or amount received under a con-
Par. 5. Section 1.167(a)-14 is added t§at is capitalized and depreciated underact or granted by a governmental unit
read as follows: other applicable sections of the Internalspecified in section 167(f)(2) and
§1.167(a)-14 Treatment of certain intanfX€venue Code. §1.197-2(c)(13)) and not covered by
gible property excluded from section 197. (3) Additional rules Rules similar to paragraph (c)(1) of this section is deter-
(a) Overview This section provides 0se in 81.197-2(f)(1)(iii), ()(1)(iv), and mined as follows: _
rules for the amortization of certain intan{f)(2) (relating to the computation of (i) Rights to a fixed amounfThe basis
gibles that are excluded from section 19@mortization deductions and the treatmerf a right to a fixed amount is amortized
(relating to the amortization of goodWiIIOf conting_ent amounts) apply for pur-for each taxable year by multiplying the
and certain other intangibles). These eX20S€S of this paragraph (b). ba_sis _by a fraction, the_ numerator of
cluded intangibles are specifically de- () Certain interests or rights not ac-which is the amount received during the
scribed in §1.197-2(c)(4), (6), (7), (11)quired as part of a purchase of a trade otaxable year and the denominator of
and (13) and include certain computePusiness—(1) Certain rights to receive which is the total amount received or to
software and certain other separately atangible property or services The be received under the terms of the con-
quired rights, such as rights to receiv@mount of the deduction for a right (othekract or governmental grant.
tangible property or services, patents arian a right acquired as part of a purchase (ii) Rights to an unspecified amount
copyrights, certain mortgage servicindf @ trade or business) to receive tangiblever fixed duration of less than 15 years.
rights, and rights of fixed duration orProperty or services under a contract ofhe basis of a right to an unspecified
amount. Intangibles for which an amortifrom a governmental unit (as specified immount over a fixed duration of less than
zation amount is determined under se&ection 167(f)(2) and §1.197-2(c)(6)) isl5 years is amortized ratably over the pe-
tion 167(f) and intangibles otherwise exdetermined as follows: riod of the right.
cluded from section 197 are amortizable (i) Amortization of fixed amountsThe (3) Application of renewals.(i) For
only if they qualify as property subject tobasis of a right to receive a fixed amounpurposes of paragraphs (c)(1) and (2) of
the allowance for depreciation under se®f tangible property or services is amorthis section, the duration of a right under a
tion 167(a). tized for each taxable year by multiplyingcontract (or granted by a governmental
(b) Computer software-(1) In general the basis of the right by a fraction, the nudnit) includes any renewal period if,
The amount of the deduction for com:merator of which is the amount of tangibased on all of the facts and circum-
puter software described in sectiole property or services received duringtances in existence at any time during the
167(f)(1) and §1.197-2(c)(4) is deterthe taxable year and the denominator daxable year in which the right is ac-
mined by amortizing the cost or othewhich is the total amount of tangiblequired, the facts clearly indicate a reason-
basis of the computer software using theroperty or services received or to be reable expectancy of renewal.
straight line method described inceived under the terms of the contract or (ii) The mere fact that a taxpayer will
§1.167(b)-1 (except that its salvage valugovernmental grant. For example, if dave the opportunity to renew a contract
is treated as zero) and an amortization ptaxpayer acquires a favorable contraaight or other right on the same terms as
riod of 36 months beginning on the firstiight to receive a fixed amount of raw maare available to others, in a competitive
day of the month that the computer softterials during an unspecified period, theuction or similar process that is designed
ware is placed in service. If costs for detaxpayer must amortize the cost of acquite reflect fair market value and in which
veloping computer software that the taxing the contract right by multiplying thethe taxpayer is not contractually advan-
payer properly elects to defer undetotal cost by a fraction, the numerator ofaged, will generally not be taken into ac-
section 174(b) result in the developmenihich is the amount of raw materials recount in determining the duration of such
of property subject to the allowance forceived under the contract during the taxright provided that the bidding produces a
depreciation under section 167, the rulegble year and the denominator of which ifair market value price comparable to the
of this paragraph (b) will apply to the un-the total amount of raw materials receivegrice that would be obtained if the rights
recovered costs. In addition, this paraor to be received under the contract. ~ were purchased immediately after re-
graph (b) applies to the cost of separately (ii) Amortization of unspecified amountnewal from a person (other than the per-
acquired computer software where thesever fixed period The cost or other basisson granting the renewal) in an arm’s-
costs are separately stated and the costs a right to receive an unspecifiedength transaction.
are required to be capitalized under seamount of tangible property or services (iii) The cost of a renewal not included
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in the terms of the contract or governmerthe unrecognized loss. Similarly, anyterests in, other section 197 intangibles.
tal grant is treated as the acquisition of amount realized from the sale or ex{12) Other similar items.
separate intangible asset. change of some (but not all) of the mort{c) Section 197 intangibles; exceptions.
(4) Patents and copyrightsif the pur- gage servicing rights is included in in<(1) Interests in a corporation, partnership,
chase price of a interest (other than an ifome and the adjusted basis of the pool ieust, or estate.
terest acquired as part of a purchase of'®@t affected by the realization. (2) Interests under certain financial con-
trade or business) in a patent or copyright (i) Multiple accounts If the taxpayer tracts.
described in section 167(f)(2) andestablishes multiple accounts within g3) Interests in land.
§1.197-2(c)(7) is payable on at least apool at the time of its acquisition, gain of4) Certain computer software.
annual basis as either a fixed amount p&ss is recognized on the sale or exchang# Publicly available.
use or a fixed percentage of the revenu®f all mortgage servicing rights within (i) Not acquired as part of trade or busi-
derived from the use of the patent ofny such account. ness.
copyright, the depreciation deduction for (3) Additional rules Rules similar to (iii) Other exceptions.
a taxable year is equal to the amount d¢hose in 81.197-2(f)(1)(iii), (f)(1)(iv), and (iv) Computer software defined.
the purchase price paid or incurred durinff)(2) (relating to the computation of(5) Certain interests in films, sound
the year. Otherwise, the basis of suc@mortization deductions and the treatmengcordings, video tapes, books, or other
patent or copyright (or an interest thereinf contingent amounts) apply for pur-similar property.
is depreciated either ratably over its reposes of this paragraph (d). (6) Certain rights to receive tangible prop-
maining useful life or under section (e) Effective date— (1) In general. erty or services.
167(g) (income forecast method). If arhis section applies to property acquire@7) Certain interests in patents or copy-
patent or copyright becomes valueless iafter January 25, 2000, except thafights.
any year before its legal expiration, thé1.167(a)-14(c)(2) (depreciation of thgg) Interests under leases of tangible prop-
adjusted basis may be deducted in th&pst of certain separately acquired rightsarty.
year. and so much of 81.167(a)-14(c)(3) as r&j) Interest as a lessor.
(5) Additional rules The period of lates to §1.167(a)-14(c)(2) apply to propgii) Interest as a lessee.
amortization under paragraphs (c)(1§'y acquired after August 10, 1993 (o{g) Interests under indebtedness.
through (4) of this section begins when]_U|y 25, 1991, if a valid retroactive eIeC(i) In general.
the intangible is placed in service, an§on has been made under 81.197-1T). (i) Exceptions.
rules similar to those in §1.197-2(f)2) (2) Change in method of accounting(10) Professional sports franchises.
apply for purposes of this paragraph (c). See §1.197-2(1)(4) for rules relating tq11) Mortgage servicing rights.
(d) Mortgage servicing rights-(1) In changes in method of accountlng f0(12) Certain transaction costs.
general. The amount of the deduction forProperty to which 81.167(a)-14 applies. (13) Rights of fixed duration or amount.
mortgage servicing rights described in Par. 6. Section 1.197-0 is added tgj) Amortizable section 197 intangibles.

section 167(f)(3) and §1.197-2(c)(11) i¢€ad as follows: (1) Definition.
determined by using the straight line31:197-0 Table of contents. (2) Exception for self-created intangibles.
method described in §1.167(b)-1 (except Thl_s section lists the headings that ap) |n general.
that the salvage value is treated as zerBfd' In 81.197-2. _ (ii) Created by the taxpayer.
and an amortization period of 108 months 31.197-2 Amortization of goodwill (o) Defined.
beginning on the first day of the montHNd certain other intangibles. (B) Contracts for the use of intangibles.
that the rights are placed in service(®) Overview. (C) Improvements and modifications.
Mortgage servicing rights are not depre(l) In general. (iii) Exceptions.
ciable to the extent the rights are strippe®) Section 167(f) property. (3) Exception for property subject to anti-
coupons under section 1286. (3) Amounts otherwise deductible. churning rules.

(2) Treatment of rights acquired as a(P) Section 197 intangibles; in general.  (e) Purchase of a trade or business.
pook—(i) In general. Except as provided (1) Goodwill. (1) Goodwill or going concern value.
in paragraph (d)(2)(ii) of this section, all(2) Going concern value. (2) Franchise, trademark, or trade name.
mortgage servicing rights acquired in thé3) Workforce in place. (i) In general.
same transaction or in a series of relatd) Information base. (i) Exceptions.
transactions are treated as a single aséeél Know-how, etc. (3) Acquisitions to be included.
(the pool) for purposes of determining thé6) Customer-based intangibles. (4) Substantial portion.
depreciation deduction under this parat?) Supplier-based intangibles. (5) Deemed asset purchases under section
graph (d) and any gain or loss from th€8) Licenses, permits, and other right338.
sale, exchange, or other disposition of thgranted by governmental units. (6) Mortgage servicing rights.
rights. Thus, if some (but not all) of the(9) Covenants not to compete and othé) Computer software acquired for inter-
rights in a pool become worthless as a reimilar arrangements. nal use.
sult of prepayments, no loss is recognized.0) Franchises, trademarks, and trad# Computation of amortization deduc-
by reason of the prepayment and the adames. tion.

justed basis of the pool is not affected byll) Contracts for the use of, and term infl) In general.
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(2) Treatment of contingent amounts.  (C) Other terminations. rate of tax and amount of other Federal in-
(i) Amounts added to basis during 15-yeaf3) Increase in the basis of partnershipome tax on gain.

period. property under section 732(b), 734(b)(A) Marginal rate.

(i) Amounts becoming fixed after expira-743(b), or 732(d). (1) Noncorporate taxpayers.

tion of 15-year period. (4) Section 704(c) allocations. (2) Corporations and tax-exempt entities.
(i) Rules for including amounts in basis. (i) Allocations where the intangible is(B) Other Federal income tax on gain.
(3) Basis determinations for certain asamortizable by the contributor. (x) Coordination with other provisions.
sets. (i) Allocations where the intangible is not(A) In general.

(i) Covenants not to compete. amortizable by the contributor. (B) Section 1374.

(i) Contracts for the use of section 1945) Treatment of certain reinsurance trang§C) Procedural and administrative provi-
intangibles; acquired as part of a trade a@ctions. sions.

business. (@) In general. (D) Installment method.

(A) In general. (il) Determination of adjusted basis. (xi) Special rules for persons not other-
(B) Know-how and certain information (A) Acquisitions (other than under sectiorwise subject to Federal income tax.
base. 338) of specified insurance contracts.  (10) Transactions subject to both anti-
(iii) Contracts for the use of section 197B) Insolvent ceding company churning and nonrecognition rules.
intangibles; not acquired as part of a trad@C) Other acquisitions. [Reserved] (11) Avoidance purpose.

or business. (6) Amounts paid or incurred for a fran-(12) Additional partnership anti-churning
(iv) Applicable rules. chise, trademark, or trade name. rules

(A) Franchises, trademarks, and trad€7) Amounts properly taken into accoun(i) In general.

names. in determining the cost of property that igii) Section 732(b) adjustments. [Re-
(B) Certain amounts treated as payableot a section 197 intangible. served]

under a debt instrument. (8) Treatment of amortizable section 197iii) Section 732(d) adjustments.

(1) In general. intangibles as depreciable property. (iv) Section 734(b) adjustments. [Re-
(2) Rights granted by governmental units(h) Anti-churning rules. served]

(3) Treatment of other parties to transacfl) Scope and purpose. (v) Section 743(b) adjustments.

tion. (i) Scope. (vi) Partner is or becomes a user of part-
(4) Basis determinations in certain transgii) Purpose. nership intangible.

actions. (2) Treatment of section 197(f)(9) intangi{A) General rule.

(i) Certain renewal transactions. bles. (B) Anti-churning partner.

(if) Transactions subject to section 338 f3) Amounts deductible under sectionC) Effect of retroactive elections.

1060. 1253(d) or §1.162-11. (vii) Section 704(c) elections.

(iii ) Certain reinsurance transactions.  (4) Transition period. (A) Allocations where the intangible is
(9) Special rules. (5) Exceptions. amortizable by the contributor.

(1) Treatment of certain dispositions. (6) Related person. (B) Allocations where the intangible is
() Loss disallowance rules. (@) In general. not amortizable by the contributor.

(A) In general. (i) Time for testing relationships. (viii) Operating rule for transfers upon
(B) Abandonment or worthlessness. (iii) Certain relationships disregarded. death.

(C) Certain nonrecognition transfers. (iv) De minimis rule. (i) Reserved

(i) Separately acquired property. (A) In general. () General anti-abuse rule.

(iii) Disposition of a covenant not to com-(B) Determination of beneficial owner- (k) Examples.

pete. ship interest. () Effective dates.

(iv) Taxpayers under common control.  (7) Special rules for entities that owned of1) In general.

(A) In general. used property at any time during the tran2) Application to pre-effective date ac-
(B) Treatment of disallowed loss. sition period and that are no longer in exguisitions.

(2) Treatment of certain nonrecognitioristence. (3) Application of regulation project
and exchange transactions. (8) Special rules for section 338 deemeREG-209709-94 to pre-effective date ac-
(i) Relationship to anti-churning rules.  acquisitions. quisitions.

(i) Treatment of nonrecognition and ex{9) Gain-recognition exception. (4) Change in method of accounting.
change transactions generally. (i) Applicability. () In general.

(A) Transfer disregarded. (ii) Effect of exception. (ii) Application to pre-effective date
(B) Application of general rule. (iii) Time and manner of election. transactions.

(C) Transactions covered. (iv) Special rules for certain entities. (iii) Automatic change procedures.

(iii) Certain exchanged-basis property. (v) Effect of nonconforming elections. Par. 7. Section 1.197-2 is added to
(iv) Transfers under section 708(b)(1).  (vi) Notification requirements. read as follows:

(A) In general. (vii) Revocation. §1.197-2 Amortization of goodwill and
(B) Termination by sale or exchange ofviii) Election Statement. certain other intangibles.

interest. (ix) Determination of highest marginal (a) Overview—(1) In general Section
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197 allows an amortization deduction foinclude goodwill. Goodwill is the value recording the information) and a cus-
the capitalized costs of an amortizablef a trade or business attributable to thtamer-related information base is any in-
section 197 intangible and prohibits anygxpectancy of continued customer patrorfoermation base that includes lists or other
other depreciation or amortization withage. This expectancy may be due to thaformation with respect to current or
respect to that property. Paragraphs (b)ame or reputation of a trade or businegwospective customers. Thus, the amount
(c), and (e) of this section provide rule®r any other factor. paid or incurred for information base in-
and definitions for determining whether (2) Going concern value Section 197 cludes, for example, any portion of the
property is a section 197 intangible, anthtangibles include going concern valuepurchase price of an acquired trade or
paragraphs (d) and (e) of this section prd@soing concern value is the additionabusiness attributable to the intangible
vide rules and definitions for determiningvalue that attaches to property by reasoralue of technical manuals, training man-
whether a section 197 intangible is awf its existence as an integral part of anals or programs, data files, and account-
amortizable section 197 intangible. Thengoing business activity. Going concering or inventory control systems. Other
amortization deduction under section 19value includes the value attributable to thexamples include the cost of acquiring
is determined by amortizing basis ratablwbility of a trade or business (or a part of austomer lists, subscription lists, insur-
over a 15-year period under the rules dfade or business) to continue functioningnce expirations, patient or client files, or
paragraph (f) of this section. Section 19@r generating income without interruptiorlists of newspaper, magazine, radio, or
also includes various special rules pemotwithstanding a change in ownershiptelevision advertisers.
taining to the disposition of amortizablebut does not include any of the intangibles (5) Know-how, etc Section 197 intan-
section 197 intangibles, nonrecognitiordescribed in any other provision of thigyibles include any patent, copyright, for-
transactions, anti-churning rules, and antparagraph (b). It also includes the valuenula, process, design, pattern, know-how,
abuse rules. Rules relating to these provihat is attributable to the immediate use dormat, package design, computer soft-
sions are contained in paragraphs (g), (hyvailability of an acquired trade or busiware (as defined in paragraph (c)(4)(iv) of
and (j) of this section. Examples demonness, such as, for example, the use of tli@s section), or interest in a film, sound
strating the application of these provitevenues or net earnings that otherwisecording, video tape, book, or other simi-
sions are contained in paragraph (k) offould not be received during any periodar property. (See, however, the excep-
this section. The effective date of thef the acquired trade or business were ndibns in paragraph (c) of this section.)
rules in this section is contained in paraavailable or operational. (6) Customer-based intangiblesSec-
graph (1) of this section. (3) Workforce in place Section 197 in- tion 197 intangibles include any cus-
(2) Section 167(f) propertySection tangibles include workforce in place.tomer- based intangible. A customer-
167(f) prescribes rules for computing théVorkforce in place (sometimes referredased intangible is any composition of
depreciation deduction for certain propertyo as agency force or assembled workmarket, market share, or other value re-
to which section 197 does not apply. Sekrce) includes the composition of asulting from the future provision of goods
81.167(a)-14 for rules under section 167(fivorkforce (for example, the experiencepr services pursuant to contractual or
and paragraphs (c)(4), (6), (7), (11), andducation, or training of a workforce), theother relationships in the ordinary course
(13) of this section for a description of theerms and conditions of employmenbf business with customers. Thus, the
property subject to section 167(f). whether contractual or otherwise, and angmount paid or incurred for customer-
(3) Amounts otherwise deductible other value placed on employees or any dfased intangibles includes, for example,
Section 197 does not apply to amounttheir attributes. Thus, the amount paid aany portion of the purchase price of an ac-
that are not chargeable to capital accouiricurred for workforce in place includes,quired trade or business attributable to the
under paragraph (f)(3) (relating to basi$or example, any portion of the purchasexistence of a customer base, a circulation
determinations for covenants not to comprice of an acquired trade or business abase, an undeveloped market or market
pete and certain contracts for the use ofibutable to the existence of a highly-growth, insurance in force, the existence
section 197 intangibles) of this sectiorskilled workforce, an existing employ-of a qualification to supply goods or ser-
and are otherwise currently deductiblement contract (or contracts), or avices to a particular customer, a mortgage
For this purpose, an amount described irelationship with employees or consulservicing contract (as defined in para-
81.162-11 is not currently deductible iftants (including, but not limited to, anygraph (c)(11) of this section), an invest-
without regard to §1.162-11, suclkey employee contract or relationship)ment management contract, or other rela-
amount is properly chargeable to capitalVorkforce in place does not include anyionship with customers involving the

account. covenant not to compete or other similafuture provision of goods or services.
(b) Section 197 intangibles; in general arrangement described in paragrap{See, however, the exceptions in para-
Except as otherwise provided in parafb)(9) of this section. graph (c) of this section.) In addition,

graph (c) of this section, the tergection (4) Information base. Sectioh97 in- customer-based intangibles include the
197 intangiblemeans any property de-tangibles include any information basedeposit base and any similar asset of a fi-
scribed in section 197(d)(1). The follow-including a customer-related informatiomancial institution. Thus, the amount paid
ing rules and definitions provide guidancérase. For this purpose, an informatioor incurred for customer-based intangi-
concerning property that is a section 19Base includes business books and recordses also includes any portion of the pur-
intangible unless an exception applies: operating systems, and any other informashase price of an acquired financial insti-

(1) Goodwill. Section 197 intangiblestion base (regardless of the method dfition attributable to the value represented
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by existing checking accounts, savingsr other right. (See, however, the excepion of a franchise. A trademark or trade
accounts, escrow accounts, and other sirtiens in paragraph (c) of this section, inname includes any trademark or trade
ilar items of the financial institution. cluding the exceptions in paragraph (c)(3)ame arising under statute or applicable
However, any portion of the purchasef this section for an interest in land, paracommon law, and any similar right
price of an acquired trade or business afiraph (c)(6) of this section for certaingranted by contract. The renewal of a
tributable to accounts receivable or othenights to receive tangible property or serfranchise, trademark, or trade name is
similar rights to income for goods or services, paragraph (c)(8) of this section fotreated as an acquisition of the franchise,
vices provided to customers prior to then interest under a lease of tangible proprademark, or trade name.
acquisition of a trade or business is not agerty, and paragraph (c)(13) of this section (ii) Notwithstanding the definitions
amount paid or incurred for a customerfor certain rights granted by a governmenprovided in paragraph (b)(10)(i) of this
based intangible. tal unit. See paragraph (b)(10) of this sesection, any amount that is paid or in-
(7) Supplier-based intangiblesSection tion for the treatment of franchises.) curred on account of a transfer, sale, or
197 intangibles include any supplier- (9) Covenants not to compete and othesther disposition of a franchise, trade-
based intangible. A supplier-based intarsimilar arrangementsSection 197 intan- mark, or trade name and that is subject to
gible is the value resulting from the futuregibles include any covenant not to comsection 1253(d)(1) is not included in the
acquisition, pursuant to contractual opete, or agreement having substantiallgasis of a section 197 intangible. (See
other relationships with suppliers in thehe same effect, entered into in connectioparagraph (g)(6) of this section.)
ordinary course of business, of goods awith the direct or indirect acquisition of (11) Contracts for the use of, and term
services that will be sold or used by than interest in a trade or business or a suinterests in, section 197 intangibleSec-
taxpayer. Thus, the amount paid or instantial portion thereof. For purposes dfion 197 intangibles include any right
curred for supplier-based intangibles inthis paragraph (b)(9), an acquisition maynder a license, contract, or other arrange-
cludes, for example, any portion of thebe made in the form of an asset acquisinent providing for the use of property
purchase price of an acquired trade dion (including a qualified stock purchasehat would be a section 197 intangible
business attributable to the existence ofthat is treated as a purchase of assaiader any provision of this paragraph (b)
favorable relationship with persons prounder section 338), a stock acquisition afincluding this paragraph (b)(11)) after
viding distribution services (such as faredemption, and the acquisition or regiving effect to all of the exceptions pro-
vorable shelf or display space at a retademption of a partnership interest. Arvided in paragraph (c) of this section.
outlet), the existence of a favorable crediéigreement requiring the performance dbection 197 intangibles also include any
rating, or the existence of favorable supservices for the acquiring taxpayer or théerm interest (whether outright or in trust)
ply contracts. The amount paid or inprovision of property or its use to the acin such property.
curred for supplier-based intangibles doeguiring taxpayer does not have substan- (12) Other similar items Section 197
not include any amount required to beially the same effect as a covenant not tmtangibles include any other intangible
paid for the goods or services themselvesompete to the extent that the amourgroperty that is similar in all material re-
pursuant to the terms of the agreement paid under the agreement represents regpects to the property specifically de-
other relationship. In addition, see the exsonable compensation for the services aseribed in section 197(d)(1)(C)(i) through
ceptions in paragraph (c) of this sectiortually rendered or for the property or usév) and paragraphs (b)(3) through (7) of
including the exception in paragraptof the property actually provided. this section. (See paragraph (g)(5) of this
(c)(6) of this section for certain rights to (10) Franchises, trademarks, and tradesection for special rules regarding certain
receive tangible property or services froormames (i) Section 197 intangibles in-reinsurance transactions.)
another person. clude any franchise, trademark, or trade (c) Section 197 intangibles; exceptions
(8) Licenses, permits, and other rightmame. The ternfranchisehas the mean- The termsection 197 intangibleoes not
granted by governmental unitsSection ing given in section 1253(b)(1) and in-include property described in section
197 intangibles include any license, pereludes any agreement that provides one @B7(e). The following rules and defini-
mit, or other right granted by a governthe parties to the agreement with the rightons provide guidance concerning prop-
mental unit (including, for purposes ofto distribute, sell, or provide goods, sererty to which the exceptions apply:
section 197, an agency or instrumentalityices, or facilities, within a specified area. (1) Interests in a corporation, partner-
thereof) even if the right is granted for afThe termtrademarkincludes any word, ship, trust, or estateSection 197 intangi-
indefinite period or is reasonably ex-name, symbol, or device, or any combinables do not include an interest in a corpo-
pected to be renewed for an indefinite peion thereof, adopted and used to identifyation, partnership, trust, or estate. Thus,
riod. These rights include, for example, goods or services and distinguish therfor example, amortization under section
liquor license, a taxi-cab medallion (or li-from those provided by others. The termi97 is not available for the cost of acquir-
cense), an airport landing or takeoff rightrade nameincludes any name used tang stock, partnership interests, or inter-
(sometimes referred to as a slot), a regidentify or designate a particular trade oests in a trust or estate, whether or not the
lated airline route, or a television or radidusiness or the name or title used by iaterests are regularly traded on an estab-
broadcasting license. The issuance or rperson or organization engaged in a tradshed market. (See paragraph (g)(3) of
newal of a license, permit, or other righbr business. A license, permit, or othethis section for special rules applicable to
granted by a governmental unit is considdght granted by a governmental unit is g@roperty of a partnership when a section
ered an acquisition of the license, permifranchise if it otherwise meets the defini-754 election is in effect for the partner-
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ship.) general public does not exceed the greatspecific computer software program in
(2) Interests under certain financial of 25 percent of the price at which the unthe taxpayer’s trade or business and is not
contracts Section 197 intangibles do notmodified version of the software is readacquired for the purpose of marketing the
include an interest under an existing fuly available to the general public orcomputer software is included in the defi-
tures contract, foreign currency contract$2,000. For the purpose of determiningition of computer software and is not in-
notional principal contract, interest ratevhether computer software has been subluded in the definition of trademark or
swap, or other similar financial contractstantially modified— trade name. Computer software does not
whether or not the interest is regularly (A) Integrated programs acquired in anclude any data or information base de-
traded on an established market. Howpackage from a single source are treatestribed in paragraph (b)(4) of this section
ever, this exception does not apply to aas a single computer program; and unless the data base or item is in the pub-
interest under a mortgage servicing con- (B) Any cost incurred to install the lic domain and is incidental to a computer
tract, credit card servicing contract, ocomputer software on a system is ngtrogram. For this purpose, a copyrighted
other contract to service another persontseated as a cost of the software. Hower proprietary data or information base is
indebtedness, or an interest under an asver, the costs for customization, such dseated as in the public domain if its avail-
sumption reinsurance contract. (See partailoring to a user’s specifications (othembility through the computer program
graph (g)(5) of this section for the treatthan embedded programming options) argoes not contribute significantly to the
ment of assumption reinsurance contractsosts of modifying the software. cost of the program. For example, if a
See paragraph (c)(11) of this section and (ii) Not acquired as part of trade orword-processing program includes a dic-
81.167(a)-14(d) for the treatment obusiness Section 197 intangibles do nottionary feature used to spell-check a doc-
mortgage servicing rights.) include an interest in computer softwar@ment or any portion thereof, the entire
(3) Interests in land Section 197 intan- that is not acquired as part of a purchaggogram (including the dictionary feature)
gibles do not include any interest in landof a trade or business. is computer software regardless of the
For this purpose, an interest in land in- (iii) Other exceptionsFor other excep- form in which the feature is maintained or
cludes a fee interest, life estate, remairions applicable to computer software, segtored.
der, easement, mineral right, timber rightparagraph (a)(3) of this section (relating (5) Certain interests in films, sound
grazing right, riparian right, air right, zon-to otherwise deductible amounts) andecordings, video tapes, books, or other
ing variance, and any other similar rightparagraph (g)(7) of this section (relatingimilar property Section 197 intangibles
such as a farm allotment, quota for farnio amounts properly taken into account ilo not include any interest (including an
commodities, or crop acreage base. Adetermining the cost of property that isnterest as a licensee) in a film, sound
interest in land does not include an airportot a section 197 intangible). recording, video tape, book, or other simi-
landing or takeoff right, a regulated air- (iv) Computer software definedFor lar property (such as the right to broadcast
line route, or a franchise to provide cabl@urposes of this section, computer softar transmit a live event) if the interest is
television service. The cost of acquiring avare is any program or routine (that ispot acquired as part of a purchase of a
license, permit, or other land improve-any sequence of machine-readable cod&ade or business. A film, sound record-
ment right, such as a building constructhat is designed to cause a computer ing, video tape, book, or other similar
tion or use permit, is taken into account iperform a desired function or set of funcproperty includes any incidental and an-
the same manner as the underlying intions, and the documentation required toillary rights (such as a trademark or trade
provement. describe and maintain that program omame) that are necessary to effect the ac-
(4) Certain computer software(i) routine. It includes all forms and mediaguisition of title to, the ownership of, or
Publicly available Section 197 intangi- in which the software is contained the right to use the property and are used
bles do not include any interest in comwhether written, magnetic, or otherwiseonly in connection with that property.
puter software that is (or has been) readil@omputer programs of all classes, for exSsuch incidental and ancillary rights are
available to the general public on similaample, operating systems, executive sysot included in the definition of trade-
terms, is subject to a nonexclusive litems, monitors, compilers and translatorsnark or trade name under paragraph
cense, and has not been substantialassembly routines, and utility programs a&)(10)(i) of this section. For purposes of
modified. Computer software will bewell as application programs, are inthis paragraph (c)(5), computer software
treated as readily available to the generaluded. Computer software also includegas defined in paragraph (c)(4)(iv) of this
public if the software may be obtained orany incidental and ancillary rights that arsection) is not treated as other property
substantially the same terms by a signifinecessary to effect the acquisition of theimilar to a film, sound recording, video
cant number of persons that would reditle to, the ownership of, or the right totape, or book. (See section 167 for amor-
sonably be expected to use the softwarase the computer software, and that at&ation of excluded intangible property or
This requirement can be met even thouglsed only in connection with that specifidnterests.)
the software is not available through @omputer software. Such incidental and (6) Certain rights to receive tangible
system of retail distribution. Computerancillary rights are not included in the deproperty or services
software will not be considered to havdinition of trademark or trade name undeGection 197 intangibles do not include
been substantially modified if the cost oparagraph (b)(10)(i) of this section. Fomny right to receive tangible property or
all modifications to the version of theexample, a trademark or trade name thaervices under a contract or from a gov-
software that is readily available to thds ancillary to the ownership or use of a@rnmental unit if the right is not acquired
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as part of a purchase of a trade or busas a lessee under a lease of tangible prop<(A) Is acquired in the ordinary course
ness. Any right that is described in therty is acquired in a transaction with anyf a trade or business (or an activity de-
preceding sentence is not treated as a s@ther intangible property, a portion of thescribed in section 212) and not as part of a
tion 197 intangible even though the rightotal purchase price may be allocable tpurchase of a trade or business;

is also described in section 197(d)(1)(Dyhe interest as a lessee based on all of the(B) Is not described in section
and paragraph (b)(8) of this section (relatelevant facts and circumstances. 197(d)(1)(A), (B), (E), or (F);

ing to certain governmental licenses, per- (9) Interests under indebtednes$) In (C) Is not a customer-based intangible,
mits, and other rights) and even thouglgeneral Section 197 intangibles do nota customer-related information base, or
the right fails to meet one or more of thénclude any interest (whether as a credit@ny other similar item; and

requirements of paragraph (c)(13) of thisr debtor) under an indebtedness in exis- (D) Either—

section (relating to certain rights of fixedtence when the interest was acquired. (1) Has a fixed duration of less than 15

duration or amount). (SeeThus, for example, the value attributablgears; or
81.167(a)-14(c)(1) and (3) for applicabléo the assumption of an indebtedness with (2) Is fixed as to amount and the ad-
rules.) a below-market interest rate is not amortijusted basis thereof is properly recover-

(7) Certain interests in patents or copy-zable under section 197. In addition, thable (without regard to this section) under
rights. Section 197 intangibles do not inpremium paid for acquiring a debt instrua method similar to the unit-of-production
clude any interest (including an interest asient with an above-market interest rate isiethod.

a licensee) in a patent, patent applicatiomot amortizable under section 197. See (ii) See 81.167(a)-14(c)(2) and (3) for
or copyright that is not acquired as part afection 171 for rules concerning the trea@pplicable rules.

a purchase of a trade or business. #ent of amortizable bond premium. (d) Amortizable section 197 intangi-
patent or copyright includes any inciden- (ii) Exceptions For purposes of this bles—(1) Definition. Except as otherwise
tal and ancillary rights (such as a tradeparagraph (c)(9), an interest under an eyprovided in this paragraph (d), the term
mark or trade name) that are necessary igting indebtedness does not include tha@mortizable section 197 intangibheeans
effect the acquisition of title to, the own-deposit base (and other similar items) of any section 197 intangible acquired after
ership of, or the right to use the propert§inancial institution. An interest under anAugust 10, 1993 (or after July 25, 1991, if
and are used only in connection with thagxisting indebtedness includes mortgage valid retroactive election under
property. Such incidental and ancillaryservicing rights, however, to the exteng1.197-1T has been made), and held in
rights are not included in the definition ofthe rights are stripped coupons under secennection with the conduct of a trade or
trademark or trade name under paragrapion 1286. business or an activity described in sec-
(b)(10)(i) of this section. (See (10) Professional sports franchises.tion 212.

81.167(a)—14(c)(4) for applicable rules.) Section 197 intangibles do not include (2) Exception for self-created intangi-

(8) Interests under leases of tangibleany franchise to engage in professiondlles—(i) In general Except as provided
property—(i) Interest as a lessoiSection baseball, basketball, football, or any othein paragraph (d)(2)(iii) of this section,
197 intangibles do not include any interprofessional sport, and any item (eveamortizable section 197 intangibles do
est as a lessor under an existing lease thiough otherwise qualifying as a sectiomot include any section 197 intangible
sublease of tangible real or personal prod97 intangible) acquired in connectiorcreated by the taxpayer (a self-created in-
erty. In addition, the cost of acquiring arwith such a franchise. tangible).
interest as a lessor in connection with the (11) Mortgage servicing rights.Sec- (i) Created by the taxpayer(A) De-
acquisition of tangible property is takertion 197 intangibles do not include anyfined A section 197 intangible is created
into account as part of the cost of the tarright described in section 197(e)(7) (conby the taxpayer to the extent the taxpayer
gible property. For example, if a taxpayecerning rights to service indebtedness seaakes payments or otherwise incurs costs
acquires a shopping center that is leasedired by residential real property that aréor its creation, production, development,
to tenants operating retail stores, any ponot acquired as part of a purchase of @ improvement, whether the actual work
tion of the purchase price attributable torade or business). (See §1.167(a)-14(d performed by the taxpayer or by an-
favorable lease terms is taken into ader applicable rules.) other person under a contract with the tax-
count as part of the basis of the shopping (12) Certain transaction costsSection payer entered into before the contracted
center and in determining the depreciatioh97 intangibles do not include any feesreation, production, development, or im-
deduction allowed with respect to théor professional services and any transaprovement occurs. For example, a tech-
shopping center. (See section 167(c)(2).)ion costs incurred by parties to a transaciological process developed specifically

(i) Interest as a lesseeSection 197 in- tion in which all or any portion of the gainfor a taxpayer under an arrangement with
tangibles do not include any interest as ar loss is not recognized under part Ill oBnother person pursuant to which the tax-
lessee under an existing lease of tangibtbchapter C of the Internal Revenupayer retains all rights to the process is
real or personal property. For this purCode. created by the taxpayer.
pose, an airline lease of an airport passen-(13) Rights of fixed duration or (B) Contracts for the use of
ger or cargo gate is a lease of tangiblamount (i) Section 197 intangibles dointangibles A section 197 intangible is
property. The cost of acquiring such amot include any right under a contract onot a self- created intangible to the extent
interest is taken into account under se@ny license, permit, or other right grantedhat it results from the entry into (or re-
tion 178 and 81.162-11(a). If an interedby a governmental unit if the right— newal of) a contract for the use of an ex-
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isting section 197 intangible. Thus, forcreated in connection with) such a transsther person. For purposes of this para-
example, the exception for self-createdction or series of related transactions igraph (e)(3), persons are related only if
intangibles does not apply to capitalizedeferred to in this section as property adheir relationship is described in section
costs, such as legal and other professiongiiired as part of (or created in connectioB67(b) or 707(b) or they are engaged in
fees, incurred by a licensee in connectiowith) a purchase of a trade or businessrades or businesses under common con-
with the entry into (or renewal of) a con-For purposes of section 197 and this setrol within the meaning of section
tract for the use of know-how or similartion, the applicability of the limitation is 41(f)(1).
property. determined under the following rules: (4) Substantial portion. The determi-
(C) Improvements and modifications (1) Goodwill or going concern value. nation of whether acquired assets consti-
If an existing section 197 intangible is im-An asset or group of assets constitutestate a substantial portion of a trade or
proved or otherwise modified by the taxirade or business or a substantial portidousiness is to be based on all of the facts
payer or by another person under a comhereof if their use would constitute aand circumstances, including the nature
tract with the taxpayer, the existingtrade or business under section 1060 (thahd the amount of the assets acquired as
intangible and the capitalized costs (ifs, if goodwill or going concern value well as the nature and amount of the as-
any) of the improvements or other modificould under any circumstances attach teets retained by the transferor. The value
cations are each treated as a separate sthe assets). See §1.1060-1T(b)(2). Fof the assets acquired relative to the value
tion 197 intangible for purposes of thishis purpose, all the facts and circumef the assets retained by the transferor is
paragraph (d). stances, including any employee relatiomot determinative of whether the acquired
(i) Exceptions (A) The exception for ships that continue (or covenants not tassets constitute a substantial portion of a
self-created intangibles does not apply toompete that are entered into) as part @fade or business.
any section 197 intangible described ithe transfer of the assets, are taken into (5) Deemed asset purchases under sec-
section 197(d)(1)(D) (relating to licensesaccount in determining whether goodwilltion 338. A qualified stock purchase that
permits or other rights granted by a gover going concern value could attach to this treated as a purchase of assets under
ernmental unit), 197(d)(1)(E) (relating toassets. section 338 is treated as a transaction in-
covenants not to compete), or (2) Franchise, trademark, or trade volving the acquisition of assets constitut-
197(d)(1)(F) (relating to franchises, tradename—(i) In general. The acquisition of ing a trade or business only if the direct
marks, and trade names). Thus, for exama-franchise, trademark, or trade name coaequisition of the assets of the corporation
ple, capitalized costs incurred in the destitutes the acquisition of a trade or busiwould have been treated as the acquisition
velopment, registration, or defense of aess or a substantial portion thereof. of assets constituting a trade or business
trademark or trade name do not qualify (ii) Exceptions For purposes of this or a substantial portion thereof.
for the exception and are amortized oveparagraph (e)(2)— (6) Mortgage servicing rights Mort-
15 years under section 197. (A) Atrademark or trade name is disregage servicing rights acquired in a trans-
(B) The exception for self-created in-garded if it is included in computer soft-action or series of related transactions are
tangibles does not apply to any sectioware under paragraph (c)(4) of this sedisregarded in determining for purposes
197 intangible created in connection withion or in an interest in a film, soundof paragraph (c)(11) of this section
the purchase of a trade or business (as decording, video tape, book, or other simiwhether the assets acquired in the transac-
fined in paragraph (e) of this section).  lar property under paragraph (c)(5) of thision or transactions constitute a trade or
(C) If a taxpayer disposes of a self-cresection; business or substantial portion thereof.
ated intangible and subsequently reac- (B) A franchise, trademark, or trade (7) Computer software acquired for in-
quires the intangible in an acquisition dename is disregarded if its value is nominakrnal use. Computer software acquired
scribed in paragraph (h)(5)(ii) of thisor the taxpayer irrevocably disposes of iin a transaction or series of related trans-
section, the exception for self-created initmmediately after its acquisition; and actions solely for internal use in an exist-
tangibles does not apply to the reacquired (C) The acquisition of a right or interesting trade or business is disregarded in de-
intangible. in a trademark or trade name is disretermining for purposes of paragraph
(3) Exception for property subject togarded if the grant of the right or interes{c)(4) of this section whether the assets
anti-churning rules Amortizable section is not, under the principles of sectioracquired in the transaction or series of re-
197 intangibles do not include any propi253, a transfer of all substantial rights téated transactions constitute a trade or
erty to which the anti-churning rules ofsuch property or of an undivided interesbusiness or substantial portion thereof.
section 197(f)(9) and paragraph (h) of thign all substantial rights to such property.  (f) Computation of amortization deduc-
section apply. (3) Acquisitions to be includedThe tion—(1) In general Except as provided
(e) Purchase of a trade or businessassets acquired in a transaction (or serigs paragraph (f)(2) of this section, the
Several of the exceptions in section 19@f related transactions) include only asamortization deduction allowable under
apply only to property that is not acquiredsets (including a beneficial or other indisection 197(a) is computed as follows:
in (or created in connection with) a transrect interest in assets where the interest is(i) The basis of an amortizable section
action or series of related transactions iref a type described in paragraph (c)(1) af97 intangible is amortized ratably over
volving the acquisition of assets constitutthis section) acquired by the taxpayer anthe 15-year period beginning on the later
ing a trade or business or a substantigkersons related to the taxpayer from aref—
portion thereof. Property acquired in (oother person and persons related to that(A) The first day of the month in which
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the property is acquired; or tal account includes, except as providettansfer are not chargeable to capital ac-
(B) In the case of property held in conin this paragraph (f)(3), all amounts thatount under this paragraph (f)(3).
nection with the conduct of a trade oire required to be paid pursuant to the (iv) Applicable rules—(A) Franchises,
business or in an activity described in secovenant, whether or not any suchrademarks, and trade namesFor pur-
tion 212, the first day of the month inamount would be deductible under segoses of this paragraph (f)(3), section 197
which the conduct of the trade or businesson 162 if the covenant were not a sectioimtangibles described in paragraph (b)(11)
or the activity begins. 197 intangible. of this section do not include any property
(if) Except as otherwise provided in (ii) Contracts for the use of section 197%hat is also described in paragraph (b)(10)
this section, basis is determined undédntangibles; acquired as part of a trade orof this section (relating to franchises,
section 1011 and salvage value is disrddusiness—(A) In general Except as pro- trademarks, and trade names).

garded. vided in this paragraph (f)(3), any amount (B) Certain amounts treated as payable
(iif) Property is not eligible for amorti- paid or incurred by the transferee on aainder a debt instrument(1) In general
zation in the month of disposition. count of the transfer of a right or term in+or purposes of applying any provision of

(iv) The amortization deduction for aterest described in paragraph (b)(11) dhe Internal Revenue Code to a person
short taxable year is based on the numbthis section (relating to contracts for thenaking payments of amounts that are oth-
of months in the short taxable year. use of, and term interests in, section 19rwise chargeable to capital account

(2) Treatment of contingent amounts intangibles) by the owner of the propertyunder this paragraph (f)(3) and are
(i) Amounts added to basis during 15to which such right or interest relates an@ayable after the acquisition of the section
year period Any amount that is properly as part of a purchase of a trade or busine$87 intangible to which they relate, such
included in the basis of an amortizablés chargeable to capital account, whethermounts are treated as payable under a
section 197 intangible after the firstor not such amount would be deductiblelebt instrument given in consideration for
month of the 15-year period described iminder section 162 if the property were nahe sale or exchange of the section 197 in-
paragraph (f)(1)(i) of this section and bea section 197 intangible. tangible.
fore the expiration of that period is amor- (B) Know-how and certain information (2) Rights granted by governmental
tized ratably over the remainder of the 15base The amount chargeable to capitalinits For purposes of applying any pro-
year period. For this purpose, theaccount with respect to a right or term invision of the Internal Revenue Code to
remainder of the 15-year period begins oterest described in paragraph (b)(11) ciny amounts that are otherwise charge-
the first day of the month in which thethis section is determined without regar@ble to capital account with respect to a li-
basis increase occurs. to the rule in paragraph (f)(3)(ii)(A) of cense, permit, or other right described in

(i) Amounts becoming fixed after expithis section if the right or interest relateparagraph (b)(8) of this section (relating
ration of 15-year period.Any amount to property (other than a customer-relateth rights granted by a governmental unit
that is not properly included in the basisnformation base) described in paragrapbr agency or instrumentality thereof) and
of an amortizable section 197 intangibl€b)(4) or (5) of this section and the acquirare payable after the acquisition of the
until after the expiration of the 15-yearing taxpayer establishes that— section 197 intangible to which they re-
period described in paragraph (f)(1)(i) of (1) The transfer of the right or interestate, such amounts are treated, except as
this section is amortized in full immedi-is not, under the principles of sectiorprovided in paragraph (f)(4)(i) of this sec-
ately upon the inclusion of the amount irl235, a transfer of all substantial rights téion (relating to renewal transactions), as
the basis of the intangible. such property or of an undivided interespayable under a debt instrument given in

(iif) Rules for including amounts inin all substantial rights to such propertyconsideration for the sale or exchange of
basis. See 881.1275-4(c)(4) andand the section 197 intangible.
1.483-4(a) for rules governing the extent (2) The right or interest was transferred (3) Treatment of other parties to trans-
to which contingent amounts payabldor an arm’s-length consideration. action No person shall be treated as hav-
under a debt instrument given in consider- (iii) Contracts for the use of sectioning sold, exchanged, or otherwise dis-
ation for the sale or exchange of an amof-97 intangibles; not acquired as part of gposed of property in a transaction for
tizable section 197 intangible are treatettade or business The transfer of a right purposes of any provision of the Internal
as payments of principal and the time atr term interest described in paragrapRevenue Code solely by reason of the ap-
which the amount treated as principal i¢b)(11) of this section by the owner of theplication of this paragraph (f)(3) to any
included in basis. See 81.461-1(a)(1) anaroperty to which such right or interest reother party to the transaction.

(2) for rules governing the time at whichlates but not as part of a purchase of a (4) Basis determinations in certain
other contingent amounts are taken inttrade or business will be closely scrutitransactions—(i) Certain renewal trans-

account in determining the basis of amized under the principles of section 123actions The costs paid or incurred for the
amortizable section 197 intangible. for purposes of determining whether theenewal of a franchise, trademark, or

(3) Basis determinations for certain as-transfer is a sale or exchange and, accordade name or any license, permit, or other
sets—(i) Covenants not to competdn ingly, whether amounts paid on accountight granted by a governmental unit or an
the case of a covenant not to compete of the transfer are chargeable to capitalgency or instrumentality thereof are
other similar arrangement described iaccount. If under the principles of sectiommortized over the 15-year period that be-
paragraph (b)(9) of this section (al235 the transaction is not a sale or exgins with the month of renewal. Any
covenant), the amount chargeable to capthange, amounts paid on account of theosts paid or incurred for the issuance, or
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earlier renewal, continue to be taken intdhe abandonment of an amortizable seeny other arrangement having substan-
account over the remaining portion of théion 197 intangible, or any other eventially the same effect is entered into in
amortization period that began at the timeendering an amortizable section 197 ineonnection with the direct or indirect ac-
of the issuance, or earlier renewal. Anyangible worthless, is treated as a disposiuisition of an interest in one or more
amount paid or incurred for the protection of the intangible for purposes of thidrades or businesses, the disposition or
tion, expansion, or defense of a trademaykaragraph (g)(1), and the abandoned evorthlessness of the covenant or other
or trade name and chargeable to capitalorthless intangible is disregarded (thaarrangement will not be considered to
account is treated as an amount paid or irs, it is not treated as a retained intangibleyccur until the disposition or worthless-
curred for a renewal. for purposes of applying this paragrapmmess of all interests in those trades or busi-
(i) Transactions subject to section 33§g)(1) to the subsequent disposition of angesses. For example, a covenant not to
or 106Q In the case of a section 197 inother amortizable section 197 intangible.compete entered into in connection with
tangible deemed to have been acquired as(C) Certain nonrecognition transfers.the purchase of stock continues to be
the result of a qualified stock purchas&he loss disallowance rule in paragraphmortized ratably over the 15-year recov-
within the meaning of section 338(d)(3),9)(1)(i)(A) of this section also appliesery period (even after the covenant ex-
the basis shall be determined pursuant tehen a taxpayer transfers an amortizabjg@res or becomes worthless) unless all the
section 338(b)(5) and the regulationsection 197 intangible from an acquiredrades or businesses in which an interest
thereunder. In the case of a section 197ade or business in a transaction in whictvas acquired through the stock purchase
intangible acquired in an applicable asséhe intangible is transferred basis propertgor all the purchaser’s interests in those
acquisition within the meaning of sectiorand, after the transfer, retains other amotrades or businesses) also are disposed of
1060(c), the basis shall be determinetizable section 197 intangibles from theor become worthless.
pursuant to section 1060(a) and the regtrade or business. Thus, for example, the (iv) Taxpayers under common
lations thereunder. transfer of an amortizable section 197 ineontro—(A) In general. Except as pro-
(iii) Certain reinsurance transactions tangible to a corporation in exchange fovided in paragraph (g)(1)(iv)(B) of this
See paragraph (g)(5)(ii) of this section fostock in the corporation in a transactiosection, all persons that would be treated
special rules regarding the adjusted basitescribed in section 351, or to a partneas a single taxpayer under section 41(f)(1)
of an insurance contract acquired througship in exchange for an interest in thare treated as a single taxpayer under this
an assumption reinsurance transaction. partnership in a transaction described iparagraph (g)(1). Thus, for example, a
(g) Special rules—(1) Treatment of section 721, when other amortizable sedess is not recognized on the disposition
certain dispositions—(i) Loss disal- tion 197 intangibles acquired in the samef an amortizable section 197 intangible
lowance rules—(A) In general No loss transaction are retained, followed by &y a member of a controlled group of cor-
is recognized on the disposition of arsale of the stock or partnership interest rgorations (as defined in section 41(f)(5))
amortizable section 197 intangible if theceived, will not avoid the application ofif, after the disposition, another member
taxpayer has any retained intangibleghe loss disallowance provision to the exretains other amortizable section 197 in-
The retained intangibles with respect téent the adjusted basis of the transferradngibles acquired in the same transaction
the disposition of any amortizable sectiointangible at the time of the sale exceedss the amortizable section 197 intangible
197 intangible (the transferred intangiblejts fair market value at that time. that has been disposed of.
are all amortizable section 197 intangi- (ii) Separately acquired property (B) Treatment of disallowed losdf re-
bles, or rights to use or interests (includParagraph (g)(1)(i) of this section doesained intangibles are held by a person
ing beneficial or other indirect interestshot apply to an amortizable section 196ther than the person incurring the disal-
in amortizable section 197 intangibles (inintangible that is not acquired in a translowed loss, only the adjusted basis of in-
cluding the transferred intangible) thagction or series of related transactions itangibles retained by the person incurring
were acquired in the same transaction avhich the taxpayer acquires other amortithe disallowed loss is increased, and only
series of related transactions as the trarzable section 197 intangibles (a separatetifie adjusted basis of those intangibles is
ferred intangible and are retained after itacquired intangible). Consequently, ancluded in the denominator of the frac-
disposition. Except as otherwise proloss may be recognized upon the disposdiion described in paragraph (g)(1)(i)(A) of
vided in paragraph (g)(1)(iv)(B) of thistion of a separately acquired amortizabléhis section. If none of the retained intan-
section, the adjusted basis of each of theection 197 intangible. However, the tergibles are held by the person incurring the
retained intangibles is increased by theination or worthlessness of only a pordisallowed loss, the loss is allowed rat-

product of— tion of an amortizable section 197 intanably, as a deduction under section 197,
(1) The loss that is not recognizedjible is not the disposition of a separatelpver the remainder of the period during
solely by reason of this rule; and acquired intangible. For example, neithewhich the intangible giving rise to the loss

(2) A fraction, the numerator of which the loss of several customers from an agvould have been amortizable, except that
is the adjusted basis of the retained intarmuired customer list nor the worthlessnessny remaining disallowed loss is allowed
gible on the date of the disposition and thef only some information from an ac-in full on the first date on which all other
denominator of which is the total adjustedjuired data base constitutes the dispogietained intangibles have been disposed
bases of all the retained intangibles otion of a separately acquired intangible. of or become worthless.
that date. (iii) Disposition of a covenant not to (2) Treatment of certain nonrecognition

(B) Abandonment or worthlessnesscompete If a covenant not to compete orand exchange transactionqi) Relation-

2000-7 I.R.B. 603 February 14, 2000



ship to anti-churning rules This para- (1) Any transaction described in sectiorihe transferee with respect to any section
graph (g)(2) provides rules relating to th&32, 351, 361, 721, or 731; and 197 intangible held by the terminated
treatment of section 197 intangibles ac- (2) Any transaction between corporapartnership immediately preceding the
quired in certain transactions. If thesdions that are members of the same cotermination. (See paragraph (g)(3) of this
rules apply to a section 197(f)(9) intangisolidated group immediately after thesection for the treatment of increases in
ble (within the meaning of paragraphransaction. the bases of property of the terminated
(h)(2)(i) of this section), the intangible is, (iii) Certain exchanged-basis propertypartnership under section 743(b).)
notwithstanding its treatment under thid his paragraph (g)(2)(iii) applies to prop- (C) Other terminations In applying
paragraph (g)(2), treated as an amortizrty that is acquired in a transaction sutparagraph (g)(2)(ii) of this section to a
able section 197 intangible only to the exject to section 1031 or 1033 and is permitpartnership that is terminated pursuant to
tent permitted under paragraph (h) of thited to be acquired without recognition okection 708(b)(1)(A) (relating to cessation
section. gain (replacement property). Replaceef activities by a partnership), the termi-
(i) Treatment of nonrecognition andment property is treated as if it were th@ated partnership is treated as the trans-
exchange transactions generali(A) property by reference to which its basis iferor and the distributee partner is treated
Transfer disregardedIf a section 197 in- determined (the predecessor property) ias the transferee with respect to any sec-
tangible is transferred in a transaction dedetermining whether, with respect to sdion 197 intangible held by the terminated
scribed in paragraph (g)(2)(ii)(C) of thismuch of its basis as does not exceed tlpartnership immediately preceding the
section, the transfer is disregarded in ddasis of the predecessor property, the réesrmination.
termining— placement property is an amortizable sec- (3) Increase in the basis of partnership
(1) Whether, with respect to so much ofion 197 intangible and the amortizatiorproperty under section 732(b), 734(b),
the intangible’s basis in the hands of thperiod under section 197 with respect t@43(b), or 732(d) Any increase in the ad-
transferee as does not exceed its basisdnch basis. Thus, if the predecessor projusted basis of a section 197 intangible
the hands of the transferor, the intangiblerty was an amortizable section 197 intanunder sections 732(b) or 732(d) (relating
is an amortizable section 197 intangiblegible, the taxpayer will amortize the ad+to a partner’s basis in property distributed
and justed basis of the replacement propertiay a partnership), section 734(b) (relating
(2) The amount of the deduction undeto the extent it does not exceed the ade the optional adjustment to the basis of
section 197 with respect to such basis. justed basis of the predecessor propertyndistributed partnership property after a
(B) Application of general rule If the ratably over the remainder of the 15-yeadlistribution of property to a partner), or
intangible described in paragraphamortization period for the predecessaosection 743(b) (relating to the optional ad-
(9)(2)(ii)(A) of this section was an amor-property. If the predecessor property wasistment to the basis of partnership prop-
tizable section 197 intangible in the handeot an amortizable section 197 intangiblegrty after transfer of a partnership inter-
of the transferor, the transferee will conthe adjusted basis of the replacemermist) is treated as a separate section 197
tinue to amortize its adjusted basis, to theroperty, to the extent it does not exceeititangible. For purposes of determining
extent it does not exceed the transferorthe adjusted basis of the predecessthre amortization period under section 197
adjusted basis, ratably over the remaind@roperty, may not be amortized under seavith respect to the basis increase, the in-
of the transferor's 15-year amortizatiortion 197. In either event, the replacemeriangible is treated as having been ac-
period. If the intangible was not an amorproperty is treated, with respect to squired at the time of the transaction that
tizable section 197 intangible in the handsuch of its adjusted basis as exceeds tleauses the basis increase. The provisions
of the transferor, the transferee’s adjusteadjusted basis of the predecessor propf paragraph (f)(2) of this section apply to
basis, to the extent it does not exceed tlegty, in the same manner for purposes dfie extent that the amount of the basis in-
transferor’s adjusted basis, cannot bgection 197 as property acquired from therease is determined by reference to con-
amortized under section 197. In eithetransferor in a transaction that is not suliingent payments. For purposes of the ef-
event, the intangible is treated, with reject to section 1031 or 1033. fective date and anti-churning provisions
spect to so much of its adjusted basis in (iv) Transfers under section (paragraphs (I)(1) and (h) of this section)
the hands of the transferee as exceeds 188(b)(1}—(A) In general Paragraph for a basis increase under section 732(d),
adjusted basis in the hands of the trangg)(2)(ii) of this section applies to trans-the intangible is treated as having been
feror, in the same manner for purposes dérs of section 197 intangibles that occuacquired by the transferee partner at the
section 197 as an intangible acquiredr are deemed to occur by reason of théme of the transfer of the partnership in-
from the transferor in a transaction that isermination of a partnership under sectioterest described in section 732(d).
not described in paragraph (g)(2)(ii)(C) of708(b)(1). (4) Section 704(c) allocations(i) Al-
this section. The rules of this paragraph (B) Termination by sale or exchange ofocations where the intangible is amortiz-
(9)(2)(ii) also apply to any subsequeninterest In applying paragraph (g)(2)(ii) able by the contributor To the extent that
transfers of the intangible in a transactioof this section to a partnership that is terthe intangible was an amortizable section
described in paragraph (g)(2)(ii)(C) ofminated pursuant to section 708(b)(1)(B197 intangible in the hands of the con-
this section. (relating to deemed terminations from théributing partner, a partnership may make
(C) Transactions coveredThe transac- sale or exchange of an interest), the terma&llocations of amortization deductions
tions described in this paragrapmated partnership is treated as the trangith respect to the intangible to all of its
(9)(2)(ii)(C) are— feror and the new partnership is treated gmrtners under either the curative or reme-
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dial allocation methods described in theluction of the amount of specified policygain recognized upon its sale or exchange
regulations under section 704(c). Seacquisition expenses by the reinsurer withetween related persons (as defined in
81.704-3(c) and (d). respect to an assumption reinsurancgection 1239(b)).

(i) Allocations where the intangible istransaction with an insolvent ceding com- (h) Anti-churning rules—(1) Scope and
not amortizable by the contributofo the pany where the ceding company and reirpurpose—(i) Scope This paragraph (h)
extent that the intangible was not arsurer have made a valid joint electiorapplies to section 197(f)(9) intangibles.
amortizable section 197 intangible in theinder section 1.848-2(i)(4) is disregarde8or this purpose, section 197(f)(9) intan-
hands of the contributing partner, the inin determining the amount of specifiedgibles are goodwill and going concern
tangible is not amortizable by the partnerpolicy acquisition expenses for purposesalue that was held or used at any time
ship. However, if a partner contributes ®f this paragraph (g)(5)(ii). during the transition period and any other
section 197 intangible to a partnership (C) Other acquisitions [Reserved] section 197 intangible that was held or
and the partnership adopts the remedial (6) Amounts paid or incurred for a used at any time during the transition pe-
allocation method for making sectionfranchise, trademark, or trade namdf riod and was not depreciable or amortiz-
704(c) allocations of amortization deducan amount to which section 1253(d) (reable under prior law.
tions, the partnership generally may makkating to the transfer, sale, or other dispo- (ii) Purpose To qualify as an amortiz-
remedial allocations of amortization desition of a franchise, trademark, or tradable section 197 intangible, a section 197
ductions with respect to the contributechame) applies is described in sectiomtangible must be acquired after the ap-
section 197 intangible in accordance witl1253(d)(1)(B) (relating to contingent serplicable date (July 25, 1991, if the acquir-
§ 1.704-3(d). See paragraph (h)(12) a&l payments deductible under sectioling taxpayer has made a valid retroactive
this section to determine the applicatior162), the amount is not included in the acelection pursuant to §1.197-1T; August
of the anti-churning rules in the context ofusted basis of the intangible for purpose$0, 1993, in all other cases). The purpose
remedial allocations. of section 197. Any other amount,of the anti-churning rules of section

(5) Treatment of certain reinsurancewhether fixed or contingent, to which sec4197(f)(9) and this paragraph (h) is to pre-
transactions—(i) In general. Section 197 tion 1253(d) applies is chargeable to capient the amortization of section 197(f)(9)
applies to any insurance contract acquiredl account under section 1253(d)(2) anthtangibles unless they are transferred
from another person through an assumiis amortizable only under section 197. after the applicable effective date in a
tion reinsurance transaction. For pur- (7) Amounts properly taken into ac-transaction giving rise to a significant
poses of section 197, an assumption reigount in determining the cost of propertichange in ownership or use. (Special
surance transaction is— that is not a section 197 intangibleSec- rules apply for purposes of determining

(A) Any arrangement in which one in-tion 197 does not apply to an amount thathether transactions involving partner-
surance company (the reinsurer) becomés properly taken into account in deterships give rise to a significant change in
solely liable to policyholders on contractamining the cost of property that is not aownership or use. See paragraph (h)(12)
transferred by another insurance comparsection 197 intangible. The entire cost af this section.) The anti-churning rules
(the ceding company); and acquiring the other property is included irare to be applied in a manner that carries

(B) Any acquisition of an insuranceits basis and recovered under other appliout their purpose.
contract that is treated as occurring bgble Internal Revenue Code provisions. (2) Treatment of section 197(f)(9) in-
reason of an election under section 338. Thus, for example, section 197 does ndangibles. Except as otherwise provided

(i) Determination of adjusted basis apply to the cost of an interest in comin this paragraph (h), a section 197(f)(9)
(A) Acquisitions (other than under secputer software to the extent such cost imtangible acquired by a taxpayer after the
tion 338) of specified insurance contractsincluded, without being separately statedapplicable effective date does not qualify
The amount taken into account for purin the cost of the hardware or other tangifor amortization under section 197 if—
poses of section 197 as the adjusted basike property and is consistently treated as (i) The taxpayer or a related person
of specified insurance contracts (as degart of the cost of the hardware or othehneld or used the intangible or an interest
fined in section 848(e)(1)) acquired in anangible property. therein at any time during the transition
assumption reinsurance transaction that is (8) Treatment of amortizable sectionperiod;
not described in paragraph (g)(5)(i)(B) ofLl97 intangibles as depreciable property (ii) The taxpayer acquired the intangi-
this section is equal to the excess of— An amortizable section 197 intangible idle from a person that held the intangible

(1) The amount paid or incurred (ortreated as property of a character subjeat any time during the transition period
treated as having been paid or incurredd the allowance for depreciation undeand, as part of the transaction, the user of
by the reinsurer for the purchase of theection 167. Thus, for example, an amothe intangible does not change; or
contracts (as determined undetizable section 197 intangible is not a cap- (iii) The taxpayer grants the right to use
81.817-4(d)(2)); over ital asset for purposes of section 1221, btite intangible to a person that held or used

(2) The amount of the specified policyif used in a trade or business and held fahe intangible at any time during the tran-
acquisition expenses that are attributabl@ore than one year, gain or loss on its disition period (or to a person related to that
to the reinsurer’s net positive consideraposition generally qualifies as sectiorperson), but only if the transaction in
tion for the reinsurance agreement (as dé231 gain or loss. Also, an amortizablevhich the taxpayer grants the right and
termined under §1.848-2(f)(3)). section 197 intangible is section 124%he transaction in which the taxpayer ac-

(B) Insolvent ceding companyl'he re- property and section 1239 applies to anguired the intangible are part of a series of
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related transactions. ists— transition period and that are no longer
(3) Amounts deductible under section (A) In the case of a single transactionin existence.A corporation, partnership,
1253(d) or 81.162-11 For purposes of immediately before or immediately afteror trust that owned or used a section 197
this paragraph (h), deductions allowablé¢he transaction in which the intangible isntangible at any time during the transi-
under section 1253(d)(2) or pursuant to aacquired; and tion period and that is no longer in exis-
election under section 1253(d)(3) (in ei- (B) In the case of a series of relatedence is deemed, for purposes of deter-
ther case as in effect prior to the enactransactions (or a series of transactionsining whether a taxpayer acquiring the
ment of section 197) and deductions akhat together comprise a qualified stockntangible is related to such entity, to be in
lowable under §1.162-11 are treated gsurchase within the meaning of sectioexistence at the time of the acquisition.
deductions allowable for amortization338(d)(3)), immediately before the earli- (8) Special rules for section 338
under prior law. est such transaction or immediately aftedeemed acquisitionsIn the case of a
(4) Transition period For purposes of the last such transaction. qualified stock purchase that is treated as
this paragraph (h), the transition period is (iii) Certain relationships disregarded a deemed sale and purchase of assets pur-
July 25, 1991, if the acquiring taxpayein applying the rules in paragraph (h)(7suant to section 338, the corporation
has made a valid retroactive election puief this section, if a person acquires an inreated as purchasing assets as a result of
suant to 81.197-1T and the period beginangible in a series of related transactioren election thereunder (new target) is not
ning on July 25, 1991, and ending on Auin which the person acquires stock (meetonsidered the person that held or used

gust 10, 1993, in all other cases. ing the requirements of sectionthe assets during any period in which the
(5) Exceptions The anti-churning rules 1504(a)(2)) of a corporation in a fully tax-assets were held or used by the corpora-
of this paragraph (h) do not apply to— able transaction followed by a liquidationtion treated as selling the assets (old tar-

(i) The acquisition of a sectionof the acquired corporation under sectioget). Thus, for example, if a corporation
197(f)(9) intangible if the acquiring tax- 331, any relationship created as part dthe purchasing corporation) makes a
payer’s basis in the intangible is detersuch series of transactions is disregardeplialified stock purchase of the stock of
mined under section 1014(a); or in determining whether any person is reanother corporation after the transition

(i) The acquisition of a sectionlated to such acquired corporation immeperiod, new target will not be treated as
197(f)(9) intangible that was an amortiz-diately after the last transaction. the owner during the transition period of
able section 197 intangible in the hands of (iv) De minimis rule—(A) In general assets owned by old target during that pe-
the seller (or transferor), but only if theTwo corporations are not treated as reiod even if old target and new target are
acquisition transaction and the transactiolated persons for purposes of this pardreated as the same corporation for certain
in which the seller (or transferor) acquiredjyraph (h) if— other purposes of the Internal Revenue
the intangible or interest therein are not (1) The corporations would (but for theCode or old target and new target are the
part of a series of related transactions. application of this paragraph (h)(6)(iv))same corporation under the laws of the

(6) Related person-(i) In general be treated as related persons solely by re&tate or other jurisdiction of its organiza-
Except as otherwise provided in parason of substituting “more than 20 pertion. However, the anti-churning rules of
graph (h)(6)(ii) of this section, a person igent” for “more than 50 percent” in secthis paragraph (h) may nevertheless apply
related to another person for purposes ¢ibn 267(f)(1)(A); and to a deemed asset purchase resulting from
this paragraph (h) if— (2) The beneficial ownership interest ofa section 338 election if new target is re-

(A) The person bears a relationship teach corporation in the stock of the othdated (within the meaning of paragraph
that person that would be specified in se@orporation represents less than 10 percd(fi)(6) of this section) to old target.
tion 267(b) (determined without regard tmf the total combined voting power of all (9) Gain-recognition exceptica(i)
section 267(e)) and, by substitution, sealasses of stock entitled to vote and les&pplicability. A section 197(f)(9) intangi-
tion 267(f)(1), if those sections werethan 10 percent of the total value of théle qualifies for the gain-recognition ex-
amended by substituting 20 percent for 56hares of all classes of stock outstanding. ception if—
percent; or (B) Determination of beneficial owner- (A) The taxpayer acquires the intangi-

(B) The person bears a relationship tehip interest For purposes of this para-ble from a person that would not be re-
that person that would be specified in segraph (h)(6)(iv), the beneficial ownershiplated to the taxpayer but for the substitu-
tion 707(b)(1) if that section wereinterest of one corporation in the stock ofion of 20 percent for 50 percent under
amended by substituting 20 percent for 58nother corporation is determined undegparagraph (h)(6)(i)(A) of this section; and
percent; or the principles of section 318(a), except (B) That person (whether or not other-

(C) The persons are engaged in tradelsat— wise subject to Federal income tax) elects
or businesses under common control (1) In applying section 318(a)(2)(C),to recognize gain on the disposition of the
(within the meaning of sectionthe 50-percent limitation containedintangible and agrees, notwithstanding
41(f)(1)(A) and (B)). therein is not applied; and any other provision of law or treaty, to

(i) Time for testing relationshipsEx- (2) Section 318(a)(3)(C) is applied bypay for the taxable year in which the dis-
cept as provided in paragraph (h)(6)(iiisubstituting “20 percent” for “50 per- position occurs an amount of tax on the
of this section, a person is treated as reent”. gain that, when added to any other Fed-
lated to another person for purposes of (7) Special rules for entities that ownecderal income tax on such gain, equals the
this paragraph (h) if the relationship exer used property at any time during thegain on the disposition multiplied by the
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highest marginal rate of tax for that taxson acquiring the section 197 intangiblethe highest marginal rate of tax in effect
able year. In addition, a partnership or S corporatiomnder section 11, determined without re-
(ii) Effect of exceptianThe anti-churn- making an election under this paragrapbard to any rate that is added to the other-
ing rules of this paragraph (h) apply to &h)(9) must attach to the Schedule K-ivise applicable rate in order to offset the
section 197(f)(9) intangible that qualifiesfurnished to each partner or shareholdereffect of the graduated rate schedule.
for the gain-recognition exception only towritten statement containing all informa- (B) Other Federal income tax on gain
the extent the acquiring taxpayer’s basiBon necessary to determine the recipientShe amount of Federal income tax (other
in the intangible exceeds the gain recogadditional tax liability under this para-than the tax determined under this para-
nized by the transferor. graph (h)(9). graph (h)(9)) imposed on any gain is the
(iif) Time and manner of electiorlhe (vii) Revocation An election under lesser of—
election described in this paragraph (h)(2his paragraph (h)(9) may be revoked only (1) The amount by which the tax-
must be made by the due date (includingith the consent of the Commissioner. payer’s Federal income tax liability (de-
extensions of time) of the electing tax- (viii) Election StatementAn election termined without regard to this paragraph
payer’s Federal income tax return for thstatement satisfies the requirements ¢h)(9)) would be reduced if the amount of
taxable year in which the disposition octhis paragraph (h)(9)(viii) if it is in writ- such gain were not taken into account; or
curs. The election is made by attachining and contains the information listed (2) The amount of the gain multiplied
an election statement satisfying the rebelow. The required information shouldby the highest marginal rate of tax for the
quirements of paragraph (h)(9)(viii) ofbe arranged and identified in accordancexable year.
this section to the electing taxpayer’sith the following order and numbering (x) Coordination with other

original or amended income tax return fosystem: provisions—(A) In general The amount
that taxable year (or by filing the state- (A) The name and address of the electf gain subject to the tax determined
ment as a return for the taxable year underg taxpayer. under this paragraph (h)(9) is not reduced

paragraph (h)(9)(xi) of this section). In (B) Except in the case of a taxpayeby any net operating loss deduction under
addition, the taxpayer must satisfy the nathat is not otherwise subject to Federal irsection 172(a), any capital loss under sec-
tification requirements of paragraphcome tax, the taxpayer identificationtion 1212, or any other similar loss or de-

(h)(9)(vi) of this section. The election isnumber (TIN) of the electing taxpayer. duction. In addition, the amount of tax

binding on the taxpayer and all parties (C) A statement that the taxpayer igletermined under this paragraph (h)(9) is
whose Federal tax liability is affected bymaking the election under sectiomot reduced by any credit of the taxpayer.
the election. 197(f)(9)(B). In computing the amount of any net oper-

(iv) Special rules for certain entities (D) Identification of the transaction andating loss, capital loss, or other similar
In the case of a partnership, S corporatioeach person that is a party to the transaoss or deduction, or any credit that may
estate or trust, the election under thison or whose tax return is affected by thée carried to any taxable year, any gain
paragraph (h)(9) is made by the entitglection (including, except in the case ofubject to the tax determined under this
rather than by its owners or beneficiariepersons not otherwise subject to Federparagraph (h)(9) and any tax paid under
If a partnership or S corporation makes amcome tax, the TIN of each such personjhis paragraph (h)(9) is not taken into ac-
election under this paragraph (h)(9) with (E) The calculation of the gain realizedcount.
respect to the disposition of a sectiotthe applicable rate of tax, and the amount (B) Section 1374 No provision of
197(f)(9) intangible, each of its partnerof the taxpayer’s additional tax liability paragraph (h)(9)(iv) of this section pre-
or shareholders is required to pay a taxnder this paragraph (h)(9). cludes the application of section 1374 (re-
determined in the manner described in (F) The signature of the taxpayer or atating to a tax on certain built-in gains of
paragraph (h)(9)(i)(B) of this section onindividual authorized to sign the tax-S corporations) to any gain with respect to
the amount of gain that is properly allocapayer’s Federal income tax return. which an election under this paragraph
ble to such partner or shareholder with re- (ix) Determination of highest marginal (h)(9) is made. In addition, neither para-
spect to the disposition. rate of tax and amount of other Federagraph (h)(9)(iv) nor paragraph

(v) Effect of nonconforming electians income tax on gai-(A) Marginal rate. (h)(9)(x)(A) of this section precludes a
An attempted election that does not subFhe following rules apply for purposes oftaxpayer from applying the provisions of
stantially comply with each of the re-determining the highest marginal rate oection 1366(f)(2) (relating to treatment
quirements of this paragraph (h)(9) is distax applicable to an electing taxpayer: of the tax imposed by section 1374 as a
regarded in determining whether a section (1) Noncorporate taxpayers In the loss sustained by the S corporation) in de-
197(f)(9) intangible qualifies for the gain-case of an individual, estate, or trust, theermining the amount of tax payable
recognition exception. highest marginal rate of tax is the highesinder paragraph (h)(9) of this section.

(vi) Notification requirements A tax- marginal rate of tax in effect under sec- (C)Procedural and administrative pro-
payer making an election under this pardion 1, determined without regard to secvisions For purposes of subtitle F, the
graph (h)(9) with respect to the disposition 1(h). amount determined under this paragraph
tion of a section 197(f)(9) intangible must (2) Corporations and tax-exempt enti-(h)(9) is treated as a tax imposed by sec-
provide written notification of the elec-ties In the case of a corporation or an ertion 1 or 11, as appropriate.
tion on or before the due date of the returtity that is exempt from tax under section (D) Installment methad The gain sub-
on which the election is made to the per501(a), the highest marginal rate of tax igect to the tax determined under paragraph
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(h)(9)(i) of this section may not be re-tions) in which an option to acquire stockntangible that is treated as transferred by
ported under the method described in sets issued to a party to the transaction, baihe anti-churning partner, notwithstanding
tion 453(a). Any such gain that wouldthe option is not treated as having beetine application of paragraph (h)(12) (iii)
but for the application of this paragraptexercised for purposes of paragraph (h)(&r (v) of this section.
(h)(9)(X)(D), be taken into account undenf this section, this paragraph (h)(11) may (B) Anti-churning partner For pur-
section 453(a) shall be taken into accourapply to the transaction. poses of this paragraph (h)(12)(vi), anti-
in the same manner as if an election under (12) Additional partnership anti-churn- churning partner means - -
section 453(d) (relating to the election noing rules—(i) In general In determining (1) With respect to all intangibles held by
to apply section 453(a)) had been made.whether the anti-churning rules of thisa partnership on or before August 10, 1993,
(xi) Special rules for persons not otherparagraph (h) apply to any increase in thany partner, but only to the extent that
wise subject to Federal income tai the basis of a section 197(f)(9) intangible (i) The partner’s interest in the partner-
person making the election under this paramder section 732(b), 732(d), 734(b), oship was acquired on or before August 10,
graph (h)(9) with respect to a disposition i§43(b), the determinations are made at tHe93, or
not otherwise subject to Federal incomepartner level and each partner is treated as(ii) The interest was acquired from a
tax, the election statement satisfying the rdvaving owned and used the partner’s prgerson related to the partner on or after
quirements of paragraph (h)(9)(viii) of thisportionate share of partnership propertyAugust 10, 1993, and such interest was
section must be filed with the Philadelphidn determining whether the anti-churningnot held by any person other than persons
Service Center. For purposes of this paradles of this paragraph (h) apply to anyelated to such partner at any time after
graph (h)(9) and subtitle F, the statement tsansaction under another section of th&ugust 10, 1993 (disregarding, for this
treated as an income tax return for the cadlnternal Revenue Code, the determingaurpose, a person’s holding of an interest
endar year in which the disposition occurons are made at the partnership levelf the acquisition of such interest was part
and as a return due on or before March 1less under §1.701-2(e) the Commisf a transaction or series of related trans-

of the folowing year. sioner determines that the partner level &ctions in which the partner or persons re-
(10) Transactions subject to both anti-more appropriate. lated to the partner subsequently acquired

churning and nonrecognition ruleslif a (i) Section 732(b) adjustmertdRe- such interest),

person acquires a section 197(f)(9) intarserved (2) With respect to any section

gible in a transaction described in para- (iii) Section 732(d) adjustmentsThe 197(f)(9) intangible acquired by a part-
graph (g)(2) of this section from a persomnti-churning rules of this paragraph (hhership after August 10, 1993, that is not
in whose hands the intangible was ado not apply to an increase in the basis @mortizable with respect to the partner-
amortizable section 197 intangible, angbartnership property under section 732(chhip, any partner, but only to the extent
immediately after the transaction (or seH the distributee partner was not relatedhat
ries of transactions described in paragragfat the time of the transfer of the partner- (i) The partner’s interest in the partner-
(h)(6)(ii)(B) of this section) in which such ship interest) to the person who transship was acquired on or before the date
intangible is acquired, the person acquirferred the partnership interest with respe¢he partnership acquired the section
ing the section 197(f)(9) intangible is reto which the distribution is being made. 197(f)(9) intangible, or
lated to any person described in paragraph (iv) Section 734(b) adjustmertsRe- (if) The interest was acquired from a
(h)(2) of this section, the intangible isserved. person related to the partner on or after
notwithstanding its treatment under para- (v) Section 743(b) adjustmentsThe the date the partnership acquired the sec-
graph (g)(2) of this section, treated as aanti-churning rules of this paragraph (hjion 197(f)(9) intangible, and such inter-
amortizable section 197 intangible only talo not apply to an increase in the basis @t was not held by any person other than
the extent permitted under this paragrappartnership property under section 743(k)ersons related to such partner at any time
(h). (See, for example, paragraplif the person acquiring the partnership inafter the date the partnership acquired the
(h)(5)(ii) of this section.) terest is not related to the person transfesection 197(f)(9) intangible (disregarding,
(11) Avoidance purpose A section ring the partnership interest. for this purpose, a person’s holding of an
197(f)(9) intangible acquired by a tax- (vi) Partner is or becomes a user ofinterest if the acquisition of such interest
payer after the applicable effective datpartnership intangible-(A) General was part of a transaction or series of re-
does not qualify for amortization underrule. If, as part of a series of related trandated transactions in which the partner or
section 197 if one of the principal pur-actions that includes a transaction depersons related to the partner subse-
poses of the transaction in which it is acscribed in paragraph (h)(12) (iii) or (v) ofquently acquired such interest), and
quired is to avoid the operation of thehis section, an anti-churning partner or a (3) With respect to any intangible, a
anti-churning rules of section 197(f)(9)person related to an anti-churning partngrartner who received an interest in the
and this paragraph (h). A transaction wilbecomes (or remains) a user of an intangpartnership in exchange for such intangi-
be presumed to have a principal purpodale that is treated as transferred in thele (or a portion thereof) or a related per-
of avoidance if it does not effect a signifitransaction (as a result of the partnerson who received such interest in the part-
cant change in the ownership or use of tHeeing treated as having owned their praership from such a partner, but only to
intangible. Thus, for example, if sectiorportionate share of partnership assets), tlige extent that the intangible (or portion
197(f)(9) intangibles are acquired in anti-churning rules of this paragraph (hjhereof) transferred by such partner is not
transaction (or series of related transa@pply to the proportionate share of sucan amortizable section 197 intangible
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with respect to the partnership. missioner will interpret and apply theto software developed by S. The software will be used
(C) Effect of retroactive electionsFor rules in this section as necessary and ar?;cii;Oroth;;‘i’(')ispuVBPZZZS(’;(;Tplfc":;gs;tznpagﬁgrzs
purposes of paragraph (h)(12)(vi)(B) ofpropriate to p_revent avoidance of the PUIS in%heptransacti'on or any rel;’te p transacsi’on_
this section, references to August 10poses of section 197. If one of the prinCi- (i) Because B acquired the software solely for in-
1993, are treated as references to July 25l purposes of a transaction is to achievernal use, it is disregarded in determining for pur-
1991, if the relevant party made a valig tax result that is inconsistent with theoses of paragraph (c)(4)(ii) of this section whether
retroactive election under §1.197-1T.  purposes of section 197, the Commisthe assets acquired in the transaction or series of re-
(vii) Section 704(c) allocatiors(A) sioner will recast the transaction for Fed/2d ransactions constitute a trade or business or sub-
. . . . . ) stantial portion thereof. Since no other assets were
Allocations where the intangible is amortizeral tax purposes as appropriate tQqired, the software is not acquired as part of a pur-
able by the contributor The anti-churning achieve tax results that are consistent witthase of a trade or business and under paragraph
rules of this paragraph (h) do not apply tthe purposes of section 197, in light of th€)(4)(ii) of this section is not a section 197 intangible.
the curative or remedial allocations ofpplicable statutory and regulatory provi- Example 4. Governmental rights of fixed duration

: . . - : . . i) City M operates a municipal water system. In order
amortization with respect to a sectiorsions and the pertinent facts and cwcun{-). ty Mop P Ve . .
0 induce X to locate a new manufacturing business in

197(f)_(9) intangibl_e if the intangiple was anstances. ‘ _ the city, M grants X the right to purchase water for 16
amortizable section 197 intangible in the (k) Examples The following examples illustrate years at a specified price.
hands of the contributing partner (unles&®€ application of this section: (ii) The right granted by M is a right to receive tan-

; ; ; Example 1. Advertising costfi) Q manufactures giple property or services described in section
paragraph (h)(10) of this section applies Sfhd sells consumer products through a series of Wh0|997(e)(4)(3) and paragraph (c)(6) of this section and,

as to cause the |r_1tang|ble_ to cease 1o be &ifers and distributors. In order to increase sales of f#fus, is not a section 197 intangible. This exclusion
amortizable section 197 intangible in theroducts by encouraging consumer loyalty to its prodsppjies even though the right does not qualify for ex-
hands of the partnership). ucts and to enhance the value of the goodwill, tradfysion as a right of fixed duration or amount under
(B) Allocations where the intangible is marks, and trade names of the bu_smess, Q adveft'%%%tion 197(e)(4)(D) and paragraph (c)(13) of this sec-
not amortizable by the contributor its products to the consuming public. It regularly intjon pecause the duration exceeds 15 years and the

- . " . curs costs to develop radio, television, and print adveﬁught is not fixed as to amount. It is also immaterial
Notwithstanding paragraph (g)(3)(ii) of thistisements. These costs generally consist of employ@gyt the right would not qualify for exclusion as a self-

s_ection, where the SeCtipn 197(f)(9) intaneosts and amounts paid to independent advertisingeated intangible under section 197(c)(2) and para-
gible was not an amortizable section 197gencies. Q al_so |ncurs_costs to_ run these adverti aph (d)(2) of this section because it is granted by a
intangible in the hands of the Contributing;”ems in the various media for which they were develoyernmental unit.

i N ed. T . ge
artner, a partner may not receive remedlarl) C o Example 5. Separate acquisition of franchiS
P P y (ii) The advertising costs are not chargeable to caps 4 franchiser of retail outlets for specialty coffees. G

allocations of amortiza.tion under SeCtipmal account under paragraph (f)(3) of this section (résners into a franchise agreement (within the meaning
704(c) that are deductible for Federal intating to costs incurred for covenants not to competgs section 1253(b)(1)) with S pursuant to which G is
come tax purposes if that partner is relate@hts granted by governmental units, and contracts f?ermitted to acquire and operate a store using the S
to the partner that contributed the intangi‘-he use of section 197 intangibles) and are currentiyagemark and trade name at the location specified in
ble. Taxpayers may use any reasonabieductlble as ordinary and necessary expenses ungex agreement. G agrees to pay S $100,000 upon exe-

Sction 162 Accordingly, under paragraph (a)(3) of ;i
. S : ) ution of the agreement and also agrees to pay,
method to determine amortization of theis section, section 197 does not apply to these CoSthroughout the term of the franchise, additional

asset for book purposes, provided that the Example 2. Computer softwaréi) X purchases amounts that are deductible under section 1253(d)(L).
method used does not contravene the puflof the assets of an existing trade or business from ¥pe agreement contains detailed specifications for the
poses of the anti-churning rules under selne of the assets acquired is all of Y's rights in certaigonstruction and operation of the business, but G is
tion 197 and this paragraph (h). A methoﬁeompmer software previously used by Y under thgot required to purchase from S any of the materials

rms of a nonexclusive license from the software dgjacessa i -
. . ry to construct the improvements at the loca
will be considered to contravene the purgeioper. The software was developed for use by Mafion specified in the franchise agreement.

poses of the anti-churning rules if the effeoifacture_rs to maintain a comprehensive accounting (i) The franchise is a section 197 intangible within

of the book adjustments resulting from théystem, including general and subsidiary ledgers, pajfie meaning of paragraph (b)(10) of this section. The
method is such that any portion of the tase!l: accounts receivable and payable, cash receipiginchise does not qualify for the exclusion relating to
deduction for amortization attributable t and disbursements, fixed asset accounting, and invegsi.created intangibles described in section 197(c)(2)

) . . -~ _-tory cost accounting and controls. The developeing paragraph (d)(2) of this section because the fran-
section 704(c) is allocated, directly or indimgified the software for use by Y at a cost of $1,00Qhise is described in section 197(d)(1)(F). In addition,

rectly, to a partner who is subject to thend Y made additional modifications at a cost of $50G,ecause the acquisition of the franchise constitutes the

anti-churning rules with respect to such adthe developer does not maintain wholesale or retalicquisition of an interest in a trade or business or a
justment. outlets but markets the software directly to ultimatgpstantial portion thereof, the franchise may not be

. users. Y’s license of the software is limited to an e ; i
(VIII) Operating rule for transfers upon Mexcluded under section 197(e)(4). Thus, the franchise

. ity that is actively engaged in business as a manufag- an amortizable section 197 intangible, the basis of
death For purposes of this paragraphyrer. which must be recovered over a 15-year period. How-

(h)(lZ), if the k_)asis of a pgrtner's interest (i) Notwithstanding these limitations, the softwareeyer, the amounts that are deductible under section
in a partnership is determined under se¢s considered to be readily available to the generabs3(d)(1)are not subject to the provisions of section

tion 1014(a), such partner is treated as adblic for purposes of paragraph (c)(4)(i) of this sec1g7 py reason of section 197(f)(4)(C) and paragraph
.tilon. In addition, the software is not substantially(b)(lo)(ii) of this section.

quiring such interest from a person Who Whodified because the cost of the modifications by the Example 6. Acquisition and amortization of
not r.elated to such paft”er' an(_:l such integeveloper and Y to the version of the software that Bovenant not to competéi) As part of the acquisition
est is treated as having previously beemadily available to the general public does not excegq} 4 trade or business from C, B and C enter into an
held by a person who is not related t§2,000. Accordingly, the software is not a section 194greement containing a covenant not to compete.
such partner. intangible. o _ Under this agreement, C agrees that it will not com-
(i) [Reserved] Example 3. Acquisition of software for internalpete with the business acquired by B within a pre-

. . use (i) B, the owner and operator of a worldwidescriped geographical territory for a period of three
(i) General anti-abuse ruleThe COm-  package-delivery service, purchases from S all rightRears after the date on which the business is sold to B.
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In exchange for this agreement, B agrees to pay @ exchange and, accordingly, whether the payments Example 10. License of technology and customer
$90,000 per year for each year in the term of the agreender the license are chargeable to capital accouiist as part of sale of a trade or businesg) X is a
ment. The agreement further provides that, in thBecause the license is not a sale or exchange under toenputer manufacturer that produces, in separate op-
event of a breach by C of his obligations under thprinciples of section 1235, the royalty payments arerating divisions, personal computers, servers, and pe-
agreement, B may terminate the agreement, ceaset chargeable to capital account for purposes sectigipheral equipment. In a transaction that is the pur-
making any of the payments due thereafter, and pursi87. The capitalized costs of entering into the licensghase of a trade or business for purposes of section
any other legal or equitable remedies available undare not within the exception under paragraph (d)(2) df97, Y (who is unrelated to X) purchases from X all
applicable law. The amounts payable to C under thhis section for self-created intangibles, and thus aessets of the operating division producing personal
agreement are not contingent payments for purposasortized under section 197. computers, except for certain patents that are also used
of 81.1275-4. The present fair market value of B's Example 8. License of technology and trademarkis the division manufacturing servers and customer
rights under the agreement is $225,000. The aggre-(i) The facts are the same asExample 7 except lists that are also used in the division manufacturing
gate consideration paid for all assets acquired in ttibat the license also includes the use of the trademarpsripheral equipment. As part of the transaction, X
transaction (including the covenant not to competegnd trade names that X uses to manufacture and disansfers to Y the right to use the retained patents and
exceeds the sum of the amount of Class | assets anbute its products in the United States. Assume thatistomer lists solely in connection with the manufac-
the aggregate fair market value of all Class Il, Classnder the principles of section 1253 the transfer is nttire and sale of personal computers. The transfer
Ill, Class IV, Class V, and Class VI assets by $50,00@ sale or exchange of the trademarks and trade nanaggeement requires annual royalty payments contin-
See §1.338-6T(b) for rules for determining the assets an undivided interest therein and that the royaltgent on the use of the patents and also requires a pay-
in each class. payments are described in section 1253(d)(1)(B). = ment for each use of the customer list. In addition, Y
(i) Because the covenant is acquired in an applica- (ii) As in Example 7the license is a section 197 in-incurs capitalized costs in connection with entering
ble asset acquisition (within the meaning of sectiotangible. Although the license conveys an interest imto the licenses.
1060(c)), paragraph (f)(4)(ii) of this section appliesX's trademarks and trade names to Y, the transfer of (ii) The rights to use the retained patents and cus-
and the basis of B in the covenant is determined puthe interest is disregarded for purposes of paragrapbmer lists are contracts for the use of section 197 in-
suant to section 1060(a) and the regulations thereufe)(2) of this section unless the transfer is consideredangibles within the meaning of paragraph (b)(11) of
der. Under §81.1060-1T(c)(2) and 1.338-6T(c)(1)ale or exchange of the trademarks and trade namestis section. The rights do not qualify for the excep-
B’s basis in the covenant cannot exceed its fair markah undivided interest therein. Accordingly, the licenstion in 197(e)(4)(D) and paragraph (c)(13) of this sec-
value. Thus, B’'s basis in the covenant immediateling of the technology and the trademarks and trad®n (relating to rights of fixed duration or amount) be-
after the acquisition is $225,000. This basis is amonames is not treated as part of a purchase of a tradecause they are transferred as part of a purchase of a
tized ratably over the 15-year period beginning on thiBusiness under paragraph (e)(2) of this section. trade or business and the other exceptions in section
first day of the month in which the agreement is en- (iiij) Because the technology license is not part 0197(e) and paragraph (c) of this section are also inap-
tered into. Although the payments under the agreéde purchase of a trade or business, it is treated in thkcable. Accordingly, the licenses are section 197 in-
ment ($270,000) exceed the amount allocated to timeanner described iExample 7. The royalty pay- tangibles.
covenant by $45,000, all of the remaining consideranents for the use of the trademarks and trade names(iii) Because the right to use the retained patents is
tion ($50,000) is allocated to Class VIl assets (goodire deductible under section 1253(d)(1) and, undelescribed in paragraph (b)(11) of this section and the
will and going concern value). Seesection 197(f)(4)(C) and paragraph (b)(10)(ii) of thigight is transferred as part of a purchase of a trade or
§81.1060-1T(c)(2) and 1.338-6T(b). section, are not chargeable to capital account for pususiness, the treatment of the royalty payments is de-
Example 7. Stand-alone license of technolddy. poses of section 197. The capitalized costs of enteritigrmined under paragraph (f)(3)(ii) of this section. In
X'is a manufacturer of consumer goods that does bugito the license are treated in the same manner asaddition, however, the retained patents are described
ness throughout the world through subsidiary corporaxample 7. in paragraph (b)(5) of this section. Thus, the annual
tions organized under the laws of each country in Example 9. Disguised sal@) The facts are the royalty payments are chargeable to capital account
which business is conducted. X licenses to'Y, its sulsame as ifExample 7 except that Y agrees to pay X, under the general rule of paragraph (f)(3)(ii)(A) of this
sidiary organized and conducting business in Countip addition to the contingent royalty, a fixed minimumsection unless Y establishes that the license is not a
K, all of the patents, formulas, designs, and know-howoyalty immediately upon entering into the agreemergtale or exchange under the principles of section 1235
necessary for Y to manufacture the same products thatd there are sufficient facts present to characterize thed the royalty payments are an arm’s length consider-
X manufactures in the United States. Assume that tlieansaction, for federal tax purposes, as a transfer afion for the rights transferred. If these facts are estab-
license is not considered a sale or exchange under thenership of the intellectual property from Xto Y.  lished, the exception in paragraph (f)(3)(ii)(B) of this
principles of section 1235. The license is for a term of (ii) The purported license of technology is, in factsection applies and the royalty payments are not
18 years, and there are no facts to indicate that the éin acquisition of an intangible described in sectioohargeable to capital account for purposes of section
cense does not have a fixed duration. Y agrees to pa97(d)(1)(C)(iii) and paragraph (b)(5) of this sectionl97. The capitalized costs of entering into the license
X a royalty equal to a specified, fixed percentage dfrelating to know-how, etc.). As EBxample 7the ex- are treated in the same manner as in Example 7.
the revenues obtained from selling products manufaceptions in section 197(e) and paragraph (c) of this (iv) The right to use the retained customer list is
tured using the licensed technology. Assume that tteection do not apply to the transfer. Accordingly, thelso described in paragraph (b)(11) of this section and
royalty is reasonable and is not subject to adjustmetransferred property is a section 197 intangible. Y’s transferred as part of a purchase of a trade or busi-
under section 482. The license is not entered into basis in the transferred intangible includes the capitatess. Thus, the treatment of the payments for use of
connection with any other transaction. Y incurs capiized costs of entering into the agreement and the fixéde customer list is also determined under paragraph
talized costs in connection with entering into the liiminimum royalty payment payable at the time of th€f)(3)(ii) of this section. The customer list, although
cense. transfer. In addition, except to the extent that a portiotlescribed in paragraph (b)(6) of this section, is a cus-
(i) The license is a contract for the use of a sectioaf any payment will be treated as interest or originabmer-related information base. Thus, the exception in
197 intangible within the meaning of paragraphssue discount under applicable provisions of the Inteparagraph (f)(3)(ii)(B) of this section does not apply.
(b)(11) of this section. It does not qualify for the exnal Revenue Code, all of the contingent payment&ccordingly, payments for use of the list are charge-
ception in section 197(e)(4)(D) and paragraph (c)(13)nder the purported license are properly chargeable able to capital account under the general rule of para-
of this section (relating to rights of fixed duration orcapital account for purposes of section 197 and thigraph (f)(3)(ii)(A) of this section and are amortized
amount) because it does not have a term of less theaction. The extent to which such payments anender section 197. In addition, the capitalized costs of
15 years, and the other exceptions in section 197(ggated as payments of principal and the time at whi@ntering into the contract for use of the customer list
and paragraph (c) of this section are also inapplicableny amount treated as a payment of principal is takeme treated in the same manner &&iample 7
Accordingly, the license is a section 197 intangible. into account in determining basis are determined Example 11. Loss disallowance rules involving re-
(i) The license is not acquired as part of a purunder the rules of §1.1275-4(c)(4) or 1.483—4(a)ated persons(i) Assume that X and Y are treated as a
chase of a trade or business. Thus, under paragraphichever is applicable. Any contingent amount thasingle taxpayer for purposes of paragraph (g)(1) of this
(H(3)(iii) of this section, the license will be closely is included in basis after the month in which the acqusection. In a single transaction, X and Y acquired
scrutinized under the principles of section 1235 fosition occurs is amortized under the rules of paragragtom Z all of the assets used by Z in a trade or busi-
purposes of determining whether the transfer is a sal@(2)(i) or (i) of this section. ness. Z had operated this business at two locations,
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and X and Y each acquired the assets used by Z at oneExample 15. Payment to a retiring partner byyear period beginning in January 2000.
of the locations. Three years after the acquisition, ¥artnership with a section 754 electiofi) The facts (iv) If P did not have a section 754 election in effect
sold all of the assets it acquired, including amortizablare the same as Example 13except that a section for its taxable year in which the sale of the partnership
section 197 intangibles, to an unrelated purchasef54 election is in effect for 2003 and, instead of D adnterest by A to C occurred or the taxable year in
The amortizable section intangibles are sold at a losgliring A's interest in P, Aretires from P. A, B, and Cwhich the deemed liquidation of P occurred, the ad-
of $120,000. are not related to each other within the meaning gfisted basis of the new partnership in the amortizable
(i) Because X and Y are treated as a single tayparagraph (h)(6) of this section. P borrows $1,60Gection 197 intangible is determined solely under sec-
payer for purposes of the loss disallowance rules @ind A receives a payment under section 736 from P tbn 723, because the transfer is a transaction de-
section 197(f)(1) and paragraph (g)(1) of this sectiorsuch amount, all of which is in exchange for A's interscribed in section 721, and P does not have a basis in-
X's loss on the sale of the amortizable section 197 irest in the intangible asset owned by P. (Assume, farease in the intangible. Under section 197(f)(2) and
tangibles is not recognized. Under paragrappurposes of this example, that the borrowing by P arghragraph (g)(2)(ii) of this section, the new partner-
(9)(1)(iv)(B) of this section, X's disallowed loss is al- payment of such funds to A does not give rise to a diship continues to amortize the intangible over the 10
lowed ratably, as a deduction under section 197, ovguised sale of As partnership interest under sectioyears remaining in the original 15-year amortization
the remainder of the 15-year period during which th@07(a)(2)(B).) P makes a positive basis adjustment period. No additional amortization is allowable with
intangibles would have been amortized, and Y ma$600 with respect to the section 197 intangible undeespect to this asset.
not increase the basis of the amortizable section 18@ction 734(b). Example 17. Disguised sale to partnersh{p) E
intangibles that it acquired from Z by the amount of (i) Pursuant to paragraph (g)(3) of this section, beand F are individuals who are unrelated to each other
X’s disallowed loss. cause of the section 734 adjustment, P is treated waghin the meaning of paragraph (h)(6) of this section.
Example 12. Disposition of retained intangibles byhaving two amortizable section 197 intangibles, onE has been engaged in the active conduct of a trade or
related person (i) The facts are the same a&iam-  with a basis of $3,000 and a remaining amortizatiohusiness as a sole proprietor since 1990. E and F form
ple 11 except that 10 years after the acquisition of thperiod of 10 years and the other with a basis of $6BF Partnership. E transfers all of the assets of the
assets by X and Y and 7 years after the sale of the asd a new amortization period of 15 years. business, having a fair market value of $100, to EF,
sets by X, Y sells all of the assets acquired from Z, in- Example 16. Termination of partnership underand F transfers $40 of cash to EF. E receives a 60 per-
cluding amortizable section 197 intangibles, to an ursection 708(b)(1)(B) (i) A and B are partners with cent interest in EF and the $40 of cash contributed by
related purchaser. equal shares in the capital and profits of general paf; and F receives a 40 percent interest in EF, under cir-
(if) Under paragraph (g)(1)(iv)(B) of this section, X nership P. P’s only asset is an amortizable section 18dmstances in which the transfer by E is partially
may recognize, on the date of the sale by Y, any logstangible, which P had acquired on January 1, 199%eated as a sale of property to EF under §1.707-3(b).
that has not been allowed as a deduction under sectiom January 1, 2000, the asset had a fair market value (ii) Under §1.707-3(a)(1), the transaction is treated
197. Accordingly, X recognizes a loss of $50,000, thef $100 and a basis to P of $50. On that date, A selis if E had sold to EF a 40 percent interest in each
amount obtained by reducing the loss on the sale of thes entire partnership interest in P to C, who is unreasset for $40 and contributed the remaining 60 percent
assets at the end of the third year ($120,000) by tieted to A, for $50. At the time of the sale, the basis dfiterest in each asset to EF in exchange solely for an
amount allowed as a deduction under paragrapfach of A and B in their respective partnership interinterest in EF. Because E and EF are related persons
(9)(1)(iv)(B) of this section during the 7 years follow-ests is $25. within the meaning of paragraph (h)(6) of this section,
ing the sale by X ($70,000). (i) The sale causes a termination of P under sectiaro portion of any transferred section 197(f)(9) intangi-
Example 13. Acquisition of an interest in partner-708(b)(1)(B). Under section 708, the transaction ible that E held during the transition period (as defined
ship with no section 754 electiofi) A, B, and C each treated as if P transfers its sole asset to a new partnier-paragraph (h)(4) of this section) is an amortizable
contribute $1,500 for equal shares in general partneship in exchange for the assumption of its liabilitiesection 197 intangible pursuant to paragraph (h)(2) of
ship P. On January 1, 1998, P acquires as its sole asmed the receipt of all of the interests in the new parthis section. Section 197(f)(9)(E) and paragraph (9)(3)
an amortizable section 197 intangible for $4,500. Rership. Immediately thereafter, P is treated as if it isf this section do not apply to any portion of the sec-
still holds the intangible on January 1, 2003, at whichquidated, with B and C each receiving their proportion 197 intangible in the hands of EF because the
time the intangible has an adjusted basis to P dibnate share of the interests in the new partnershipasis of EF in these assets was not increased under any
$3,000, and A, B, and C each have an adjusted basisTdfe contribution by P of its asset to the new partneof sections 732, 734, or 743.
$1,000 in their partnership interests. D (who is not reship is governed by section 721, and the liquidating Example 18. Acquisition by related person in non-
lated to A) acquires As interest in P for $1,600. Ndlistributions by P of the interests in the new partnerecognition transaction.(i) A owns a nonamortizable
section 754 election is in effect for 2003. ship are governed by section 731. C does not realizergangible that A acquired in 1990. In 2000, A sells a
(i) Because there is no change in the basis of tHEsis adjustment under section 743 with respect to tbhae-half interest in the intangible to B for cash. Imme-
intangible under section 743(b), D merely steps intamortizable section 197 intangible unless P had a setiately after the sale, A and B, who are unrelated to
the shoes of A with respect to the intangible. D’s protion 754 election in effect for its taxable year in whicheach other, form partnership P as equal partners. A
portionate share of P’s adjusted basis in the intangibtlee transfer of the partnership interest to C occurred and B each contribute their one-half interest in the in-
is $1,000, which continues to be amortized over the 1fe taxable year in which the deemed liquidation of Rangible to P.
years remaining in the original 15-year amortizatioroccurred. (i) P has a transferred basis in the intangible from
period for the intangible. (iii) Under section 197, if P had a section 754 elecA and B under section 723. The nonrecognition trans-
Example 14. Acquisition of an interest in partnertion in effect, C is treated as if the new partnership h&dér rule under paragraph (g)(2)(ii) of this section ap-
ship with a section 754 electior{i) The facts are the acquired two assets from P immediately preceding ifgies to A's transfer of its one-half interest in the intan-
same as ifExample 13except that a section 754 elec-termination. Even though the adjusted basis of thgible to P, and consequently P steps into A's shoes with
tion is in effect for 2003. new partnership in the two assets is determined solalgspect to As nonamortizable transferred basis. The
(i) Pursuant to paragraph (g)(3) of this section, founder section 723, because the transfer of assets iardgi-churning rules of paragraph (h) of this section
purposes of section 197, D is treated as if P owns tvimnsaction described in section 721, the application apply to B’s transfer of its one-half interest in the in-
assets. D’s proportionate share of P’s adjusted basissections 743(b) and 754 to P immediately before it&ngible to P, because A, who is related to P under
one asset is $1,000, which continues to be amortizéermination causes P to be treated as if it held two agaragraph (h)(6) of this section immediately after the
over the 10 years remaining in the original 15-yeasets for purposes of section 197. See paragraph (g)é&ries of transactions in which the intangible was ac-
amortization period. For the other asset, D's propowf this section. B’s and C's proportionate share of thquired by P, held B’s one-half interest in the intangible
tionate share of P’s adjusted basis is $600 (the amouregw partnership’s adjusted basis is $25 each in owlrring the transition period. Pursuant to paragraph
of the basis increase under section 743 as a resultasfset, which continues to be amortized over the X8)(10) of this section, these rules apply to B'’s transfer
the section 754 election), which is amortized over gears remaining in the original 15-year amortizatiorof its one-half interest to P even though the nonrecog-
new 15-year period beginning January 2003. With regeeriod. For the other asset, C's proportionate share wtion transfer rule under paragraph (g)(2)(ii) of this
spect to B and C, P’s remaining $2,000 adjusted bagise new partnership’s adjusted basis is $25 (th&ection would have permitted P to step into B's shoes
in the intangible continues to be amortized over the 1@mount of the basis increase resulting from the applivith respect to B’s otherwise amortizable basis.
years remaining in the original 15-year amortizatiortation of section 743 to the sale or exchange by A dtherefore, P’s entire basis in the intangible is non-
period. the interest in P), which is amortized over a new 15amortizable. However, if A (not B) elects to recognize
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gain under paragraph (h)(9) of this section on thest marginal tax rate applicable to S is 35 percent. Bsidiary conducting the unwanted business (Target) to
transfer of each of the one-half interests in the intangier the election, all of S’s taxable income would beY in exchange for 100 shares of Y common stock and

ble to B and P, then the intangible would be amortizaxed at a rate of 15 percent. a Y promissory note. Target owns a nonamortizable
able by P to the extent provided in section 197(f)(9)(B) (ii) If the gain recognition election had not beensection 197(f)(9) intangible. Prior to January 1, 2001,
and paragraph (h)(9) of this section. made, S would have taxable income of $30,000 fox and an underwriter (U) had entered into a binding

Example 19. Acquisition of partnership interes2001 and a tax liability of $4,500. If the gain were noagreement pursuant to which U would purchase 85
following formation of partnership(i) The facts are taken into account, S would have no tax liability forshares of Y common stock from X and then sell those
the same as iExample 18xcept that, in 2000, A the taxable year. Thus, the amount of tax (other thaares in a public offering. On January 6, 2001, the
formed P with an affiliate, S, and contributed the inthe tax imposed under paragraph (h)(9) of this sectiopublic offering closes. X and Y make a section
tangible to the partnership and except that in a subseaposed on the gain is also $4,500. The gain on t1838(h)(10) election for Target.
quent year, in a transaction that is properly charactetisposition multiplied by the highest marginal tax rate (i) Pursuant to paragraph (h)(8) of this section, in
ized as a sale of a partnership interest for Federal tax$17,500 ($50,000 x .35). Accordingly, S’s tax liabil-the case of a qualified stock purchase that is treated as
purposes, B purchases a 50 percent interest in P fraty for the year is $4,500 plus an additional tax undes deemed sale and purchase of assets pursuant to sec-
A. P has a section 754 election in effect and holds rgaragraph (h)(9) of this section of $13,000 ($17,500tion 338, the corporation treated as purchasing assets
assets other than the intangible and cash. $4,500). as a result of an election thereunder (new target) is not

(i) For the reasons set forthixample 16ii), B is (iii) Pursuant to paragraph (h)(9)(x)(A) of this sec-considered the person that held or used the assets dur-
treated as if P owns two assets. B’s proportionation, S determines the amount of its net operating logsg any period in which the assets were held or used
share of P’s adjusted basis in one asset is the samedaduction in subsequent years without regard to th®y the corporation treated as selling the assets (old tar-
As proportionate share of P’s adjusted basis in thaain recognized on the sale of the section 197 intangjet). Further, for purposes of determining whether the
asset, which is not amortizable under section 197. Fble to B. Accordingly, the entire $20,000 net operatingonamortizable section 197(f)(9) intangible is ac-
the other asset, B’s proportionate share of the remailess deduction that would have been available in 20Qjuired by new target from a related person, because
ing adjusted basis of P is amortized over a new 1But for the gain recognition election may be used ithe transactions are a series of related transactions, the
year period. 2002, subject to the limitations of section 172. relationship between old target and new target must be

Example 20. Acquisition by related corporation in  (iv) B has a basis of $75,000 in the sectioriested immediately before the first transaction in the
nonrecognition transaction(i) The facts are the same 197(f)(9) intangibles acquired from S. As the result oferies (the formation of Y) and immediately after the
asExample 18except that Aand B form corporation Pthe gain recognition election by S, B may amortizdast transaction in the series (the sale to U and the pub-
as equal owners. $50,000 of its basis under section 197. Under parée offering). See paragraph (h)(6)(ii)(B) of this sec-

(i) P has a transferred basis in the intangible frongraph (h)(9)(ii) of this section, the remaining basigion. Because there was no relationship between old
A and B under section 362. Pursuant to paragraptoes not qualify for the gain-recognition exceptiortarget and new target immediately before the forma-
(h)(10) of this section, the application of the nonrecogand may not be amortized by B. tion of Y (because the section 338 election had not
nition transfer rule under paragraph (g)(2)(ii) of this Example 23. Section 338 electiofi) Corporation been made) and only a 15% relationship between old
section and the anti-churning rules of paragraph (h) & makes a qualified stock purchase of the stock of ferget and new target immediately after, old target is
this section to the facts of tHixample 18s the same corporation from two shareholders in July 2000, and mot related to new target for purposes of applying the
as inExample 16 Thus, P’s entire basis in the intangi-section 338 election is made by P. No shareholder ahti-churning rules of paragraph (h) of this section.

ble is nonamortizable. either T or P owns stock in both of these corporationg\ccordingly, Target may amortize the section 197 in-
Example 21. Acquisition from corporation relatedand no other shareholder is related to any other shatangible.
to purchaser through remote indirect intere@) X, Y,  holder of either corporation. Example 25. Other transfers to controlled corpo-

and Z are each corporations that have only one class of (i) Pursuant to paragraph (h)(8) of this section, imations (i) In 2001, Corporation A transfers a section
issued and outstanding stock. X owns 25 percent tfe case of a qualified stock purchase that is treated £87(f)(9) intangible that it held during the transition
the stock of Y and Y owns 25 percent of the outstandx deemed sale and purchase of assets pursuant to geciod to X, a newly formed corporation, in exchange
ing stock of Z. No other shareholder of any of thesion 338, the corporation treated as purchasing asséts 15% of X’s stock. As part of the same transaction,
corporations is related to any other shareholder or &s a result of an election thereunder (new target) is nBttransfers property to X in exchange for the remain-
any of the corporations. On June 30, 2000, X puiconsidered the person that held or used the assets dog 85% of X stock.
chases from Z section 197(f)(9) intangibles that Zng any period in which the assets were held or used (ii) Because the acquisition of the intangible by X
owned during the transition period (as defined in pardy the corporation treated as selling the assets (old tés-part of a qualifying section 351 exchange, under
graph (h)(4) of this section). get). Because there are no relationships describedsection 197(f)(2) and paragraph (g)(2)(ii) of this sec-
(i) Pursuant to paragraph (h)(6)(iv)(B) of this secparagraph (h)(6) of this section among the parties twn, X is treated in the same manner as the transferor
tion, the beneficial ownership interest of X in Z is 6.2%he transaction, any nonamortizable section 197(f)(9)f the asset. Accordingly, X may not amortize the in-
percent, determined by treating X as if it owned a prantangible held by old target is an amortizable sectiotangible. If, however, at the time of the exchange, B
portionate (25 percent) interest in the stock of Z that 597 intangible in the hands of new target. has a binding commitment to sell 25 percent of the X
actually owned by Y. Thus, even though X is related (iii) Assume the same facts as set forth in parastock to C, an unrelated third party, the exchange, in-
to Y and Yis related to Z, X and Z are not consideredraph (i) of thisExample 23except that one of the cluding As transfer of the section 197(f)(9) intangi-
to be related for purposes of the anti-churning rules aklling shareholders is an individual who owns 25 peble, would fail to qualify as a section 351 exchange.
section 197. cent of the total value of the stock of each of the T anBlecause the formation of X, the transfers of property
Example 22. Gain recognition electiofi) B owns P corporation. to X, and the sale of X stock by B are part of a series
25 percent of the stock of S, a corporation that uses the (iv) Old target and new target (as these terms arf related transactions, the relationship between A and
calendar year as its taxable year. No other shareholdksfined in §1.338-1(c)(13)) are members of a corX must be tested immediately before the first transac-
of B or S is related to each other. S is not a member wblled group of corporations under section 267(b)(3)jon in the series (the transfer of property to X) and im-
a controlled group of corporations within the meaningis modified by section 197(f)(9)(C)(i), and any nonmediately after the last transaction in the series (the
of section 1563(a). S has section 197(f)(9) intangiblemmortizable section 197(f)(9) intangible held by oldsale of X stock to C). See paragraph (h)(6)(ii)(B) of
that it owned during the transition period. S has target is not an amortizable section 197 intangible ithis section. Because there was no relationship be-
basis of $25,000 in the intangibles. In 2001, S selthe hands of new target. However, a gain recognitidmeen A and X immediately before and only a 15% re-
these intangibles to B for $75,000. S recognizes a gadtection under paragraph (h)(9) of this section may Hationship immediately after, A is not related to X for
of $50,000 on the sale and has no other items of imade with respect to this transaction. purposes of applying the anti-churning rules of para-
come, deduction, gain, or loss for the year, except that Example 24. Relationship created as part of publigraph (h) of this section. Accordingly, X may amor-
S also has a net operating loss of $20,000 from prioffering (i) On January 1, 2001, Corporation X entize the section 197 intangible.
years that it would otherwise be entitled to use in 200dages in a series of related transactions to discontinue Example 26. Relationship created as part of stock
pursuant to section 172(b). S makes a valid gaits involvement in one line of business. X forms a newacquisition followed by liquidation(i) In 2001, Part-
recognition election pursuant to section 197(f)(9)(Brorporation, Y, with a nominal amount of cashnership P purchases 100 percent of the stock of Corpo-
and paragraph (h)(9) of this section. In 2001, the higtshortly thereafter, X transfers all the stock of its subration X. P and X were not related prior to the acquisi-
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tion. Immediately after acquiring the X stock, and agjuisitions A taxpayer may choose, on ang in accordance with this paragraph
part of a series of related transactions, P liquidates gansaction-by-transaction basis, to applgl)(4) must follow the automatic change in
under section 331. In the liquidating distribution, Prezy, o ) yisions of this section andaccounting method provisions of Rev.
celve§ a section 1.97(f)(9).|ntang|ble that was held bél 167(a)— . h -
X during the transition period. . (a)-14 to property acquired afteProc. 99-49 (1999-52 IRB 725)(see
(i) Because the relationship between P and X waAugust 10, 1993 (or July 25, 1991, if a8601.601(d)(2) of this chapter) except, for
created pursuant to a series of related transactiogalid retroactive election has been madpurposes of this paragraph (I)(4), the
where P acquires stock (meeting the requirements gihder §1.197—1T) and on or before Janscope limitations in section 4.02 of Rev.
section 1504(a)(2)) in a fully taxable transaction fol-

| A . - ary 25, 2000. Proc. 99-49 (1999-52 IRB 725) are not
owed by a liquidation under section 331, the relation- . . . . . . .
ship immediately after the last transaction in the series (3) Application of regU|at|0_n project applicable. _Howeverv if the taxpayer is
(the liquidation) is disregarded. See paragrapREG—209709-94 to pre-effective date aasnder examination, before an appeals of-
() (B)iii) of this section. Accordingly, P is entitled to quisitions A taxpayer may rely on thefice, or before a federal court, the tax-
amortize t:‘e ;ed";” 197@(92”33”%'?"9- ., provisions of regulation projectpayer must provide a copy of the applica-
Example 27. Section 743(b) adjustment with npy 25509709 94 (1997-1 C.B. 731) fotion to the examining agent(s), appeals
change in user (i) On January 1, 2001, A forms a . .
partnership (PRS) with B in which A owns a 60-perProperty acquired a_fter August 10, 1_993>ff|cer, or counsel for the government, as
cent, and B owns a 40-percent, interest in profits ar@r July 25, 1991, if a valid retroactiveappropriate, at the same time that it files
capital. A contributes a nonamortizable sectiorelection has been made under §1.197-1W)e copy of the application with the Na-
,19:(2(?)) 'f‘tar}gét(’)"i W;tgsa,va'“ehm $82 ar_‘td g;gd_and on or before January 25, 2000. tional Office. The application must con-
juste asls O (0} In exchange Tor Its n- . . .
terest and B contributes $120 cash. At the time of the (4) Change in methoo_l of accountirg tain the name_(s) and telephone numb_er(s)
contribution, PRS licenses the section 197(f)(9) intark)) In general For the first taxable year of the examining agent(s), appeals officer,
gible to A. On February 1, 2001, A sells its entire inending after January 25, 2000, a taxpayer counsel for the government, as appro-
terest in PRS to C, an unrelated person, for $80. PRRat has acquired property to which theriate.
has“asectlon 754 election |n‘effect_. . exception in §1.197-2(c)(13) applies is
(i) The section 197(f)(9) intangible contributed to ranted consent of the Commissioner tgart 602—OMB CONTROL NUMBERS
PRS by Ais not amortizable in the hands of PRS. Pufl _ ! DNDER THE PAPERWORK
suant to section (g)(2)(ii) of this section, PRS stepshange its method Of_ accountlng for SUCREDUCTION ACT
into the shoes of A with respect to A's nonamortizabl@roperty to comply with the provisions of

transferred basis in the intangible. this section and §1.167(a)-14 unless the ity citafi
(iiiy When A sells the PRS interest to C, C will havep Par. 8. The authority citation for part

VVher ! roper treatment of such property is aggs continues to read as follows:
342?32232??@3. e onre ;;ssigtzd;]uns?ge?tes;?l%gue_ under consideration (within the A ,ihority: 26 U.S.C. 7805.
be allocated to the intangible because the only othB€@NINg of Rev. Proc. 97-27 (3;997_21 Par. 9. In §602.101, paragraph (b) is
ahssi;he'd k?/ERS is _CaSh-hOrdan”k']y’ under Plafagf_ﬁHRB 10)(see §601.601(d)(2) of this chapymended by adding an entry to the table
(120 o secon o i s wler) i an examinaion before n ADeaiy nmerical order o ead 3 oo,
Bffice, or before a Federal court. §602.101 OMB Control numbers

property under section 743(b) if the person acquiring .. o ) .
the partnership interest is not related to the person (i) Application to pre-effective date« x « x «

transferring the partnership interest. However, Ais aﬁcq_UiSitions For the first taxable year (b) * * *
anti-churning  partner under paragraphending after January 25, 2000, a taxpayer

(N)(12)(vi)(B)(3 of this section. Because Aremains ds granted consent of the Commissioner to _ David Mader,
user of the section 197(f)(9) intangible after the tranghange its method of accounting for all Acting Deputy Commissioner
0 G g (et of e secn viproperty acauired i transacions de- ofInternal Revenue.
basis adjustment under section 743(b). scribed in paragraph (I)(2) of this Secuorhpproved January 14, 2000.
(I) Effective dates-(1) In general This to comply with the provisions of this sec-

section applies to property acquired aftéion and §1.167(a)-14 unless the proper Jonathan Talisman,
January 25, 2000, except that paragragfeatment of any such property is an issue Acting Assistant Secretary
(c)(13) of this section (exception from sectinder consideration (within the meaning of the Treasury.

tion 197 for separately acquired rights off Rev. Proc. 97-27 (1997-21 IRB

. . . ; Filed by the Office of the Federal Register on Janu-
fixed duration or amount) applies to prop10)(see §601.601(d)(2) of this chapter) 1y 20, 2000, 1:19 p.m., and published in the issue of

erty acquired after August 10, 1993 (ot" an examination, before an Appeals ofg; ooy Register for January 25, 2000, 65 F.R.
July 25, 1991, if a valid retroactive electiorfiC€, Or before a Federal court. 3820)
has been made under §1.197—-1T). (iii) Automatic change proceduresA

(2) Application to pre-effective date ac-taxpayer changing its method of account-

CFR part or section where Current OMB
identified and described control No.

* k k k%

R 1545-1671

* %k k %k %
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Section 274.—Disallowance of The estimated annual burden per rethe necessity of submitting documentary

Certain Entertainment, Etc., spondent or recordkeeper varies from 1@vidence (such as receipts). A notice of
Expenses minutes to 20 hours, depending on indiproposed rulemaking (REG—-209785-95,

vidual circumstances, with an estimated997-1 C.B. 753) cross-referencing the
26 CFR 1.274-5: Substantiation requirements.  average of 1.3 hours. temporary regulations was published in

Comments concerning the accuracy dhe Federal Register(62 F.R. 14051) for
this burden estimate and suggestions ¢the same day.
reducing this burden should be sent to the On October 1, 1998, the IRS published
Internal Revenue Service Attn: IRS a notice of proposed rulemaking
DEPARTMENT OF THE TREASURY Reports Clearance Officer, OP:FS:FRREG-122488-97, 1998-42 I.R.B. 19) in
Internal Revenue Service Washington, DC 20224, and to tbéfice the Federal Register(63 F.R. 52660),
26 CFR Parts 1 and 602 of Management and BudgetAttn: Desk proposing amendments to the Income Tax
Officer for the Department of the Trea-Regulations (26 CFR part 1) under sec-
L . sury, Office of Information and Regula-tions 62(c) and 274(d) of the Code regard-
Substantiation of Business tory Affairs, Washington, DC 20503.  ing substantiation of expenses using
Expenses Books or records relating to this collecmileage and per diem rates. Specifically,
. . tion of information must be retained athe amendments removed the limitation in
AGENCY: Internal Revenue Service . .
long as their contents may become mateg1.274(d)-1(a)(3) that provides that
(IRS), Treasury. s - . . . ) .
ial in the administration of any internalmileage allowances prescribed in rules by
ACTION: Final and temporary regula-revenue law. Generally, tax returns anthe Commissioner are available only to
tions. tax return information are confidential, aghe owner of a vehicle. On that date the
SUMMARY: This document contains required by 26 U.S.C. 6103. IRS also published temporary Income Tax

. Regulations (T.D. 8784, 1998-42 |.R.B.
final and temporary Income Tax Regulagackground 4) under section 62(c) and 274(d) of the
tions that provide rules for the substantia- Code in theFederal Reaister(63 F.R
tion of certain business expenses under On November 6, 1985, the IRS pub>99€ I ederal Register(63 F.R.
sections 62 and 274 of the Internal Revished in theFederal Register(50 F.R. 22600), relating to the substantiation of

enue Code (Code). Individuals and othe#6006) temporary regulations (TD 80617XPENSES under a reimbursement or other

taxpayers who claim or reimburse certai#985-2 C.B. 93) adding §1.274-5T re€XPeNse allowance arrangement.
Comments were received in response

business expenses will be affected bgarding substantiation of expenses with the 1085 4 i d
these regulations. documentary evidence under sectiofP the proposead regulations, and a

_ 274(d) of the Code. A notice of proposeduPlic hearing was held on March 3,
DATES: Effective date These regula- rulemaking (LR—145-84, 1985-2 c.g1986. Few of the written comments, and

tions are effecFive _J_anuary 26, 2000. _ 809) cross-referencing the temporary reg{lone of the com_ment_s at_the hearing, re-
Date of Applicability For date of applic- |,|ations was published in tHeederal ate to the provisions in this Treasury De-
ability, see 881.62—2(m) and 1.274-5(m). Register (50 F.R. 46087) for the sametision. Written comments were also re-

FOR FURTHER INFORMATION CON- day. The notice of proposed rulemakin§g€ved With respect to the 1997 proposed
TACT: Edwin B. Cleverdon, (202) 622-invited comments on only those portiongegulations, but no public hearing was re-
4920 (not a toll-free number). of the temporary regulations unde'qu_ested or held. N_o comments were re-

§1.274-5T that amended §1.274-5 (no\ﬁewed, _and no hearings were requested or
SUPPLEMENTARY INFORMATION: designated §1.274-5A) to reflect contemb€ld, Wlth respect to the 1998 proposed
Paperwork Reduction Act poraneous legislation. regulations.

. . . ~ On March 25, 1997, the IRS publisheds;;mary and Discussion of Comments
The collection of information con- in the Federal Register(62 F.R. 13988)

tained in these final regulations has beeemporary regulations (T.D. 8715, 1997—-1 This Treasury Decision incorporates the
reviewed and approved by the Office of£.B. 79) amending paragraphssuggestions made in the written comments
Management and Budget in accordancg)(2)(iii)(B) and (f)(4) of §1.274-5T. with some exceptions. With respect to the
with the Paperwork Reduction Act ofThe amendments raised the receiflt985 regulations, one commentator sug-
1995 (44 U.S.C. 3507) under controthreshold from $25 to $75 and authorizedested that the definition of an adequate ac-
number 1545-0771. Responses to thihe Commissioner to prescribe rules modzounting in 81.274-5T(f)(4), in the case of
collection of information are required inifying the substantiation requirements foautomobile expense reimbursements,
order to deduct certain business expensaa adequate accounting by an employeshould be satisfied by a reimbursement
or exclude from income certain reim-to an employer. Under the amendmenbased on data on the type of automobile
bursed business expenses of employeesthe Commissioner could publish rulesand local operating and fixed costs. Al-
An agency may not conduct or sponsogefining the circumstances (including thehough this suggestion has not been specifi-
and a person is not required to respond tase of specified internal controls) undecally adopted in the final regulations, the
a collection of information unless the colwhich an employee may make an adestandard mileage rate revenue procedure
lection of information displays a valid quate accounting to his employer by sukprovides for this type of substantiation.
control number. mitting an expense account alone, withousee, e.g., section 8 of Rev. Proc. 98-63,

T.D. 8864
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1998-52 I.R.B. 25. 8§1.274-5(c)(iii)(B) as proposed by (2) Expenses governed by section
Another commentator suggested, inteREG-209785-95 on March 25, 1997, it i274(d) An arrangement that reimburses
alia, (1) adding exceptions to the docuhereby certified that these regulations wiltravel, entertainment, use of a passenger

mentary evidence requirements undarot have a significant economic impact oautomobile or other listed property, or
81.274-5T(c)(2)(iii) and (2) providing a substantial number of small entitiesother business expenses governed by sec-
that the Commissioner, in establishing &his certification is based on the fact thatjon 274(d) meets the requirements of
meal allowance under 81.274-5T(j), mayy increasing the receipt threshold fronthis paragraph (e)(2) if information suffi-
allow a specific dollar allowance per$25 to $75, these regulations reduce thgent to satisfy the substantiation require-
meal. These suggestions are not adoptedisting recordkeeping requirements ofments of section 274(d) and the regula-
because the intent of the regulations is t@xpayers, including small entities. Thdions thereunder is submitted to the
give the Commissioner the discretion toegulations do not otherwise significantlypayor. See 81.274-5. Under section
make these practical decisions. alter the reporting or recordkeeping dutie274(d), information sufficient to substan-
Similarly, with respect to the 1997 reg-of small entities. Therefore, a Regulatoryiate the requisite elements of each ex-
ulations, commentators made suggestioidexibility Analysis under the Regulatorypenditure or use must be submitted to the
regarding the specific content of the guidFlexibility Act (5 U.S.C. chapter 6) is notpayor. For example, with respect to
ance to be issued under the proposed regquired. Pursuant to section 7805(f) ofravel away from home, §81.274-5(b)(2)
ulations at 81.274-5(f)(4). We did not inthe Internal Revenue Code, the IRS sulbequires that information sufficient to
corporate these suggestions because timétted the notices of proposed rulemakingubstantiate the amount, time, place, and
regulations are designed to describe apreceding these regulations to the Chidfusiness purpose of the expense must be
propriate published guidance of generaCounsel for Advocacy of the Small Busi-submitted to the payor. Similarly, with
applicability, not the specific provisionsness Administration for comment on itgespect to use of a passenger automobile
of such guidance. However, all of thempact on small business. or other listed property, §1.274-5(b)(6)
comments will be taken into considera- ) ) requires that information sufficient to
tion by the Commissioner in issuing pubPrafting Information substantiate the amount, time, use, and
lished guidance. The principal author of these final andPusiness purpose of the expense must be

temporary regulations is Edwin B.submitted to the payor. See §1.274-5(g),

Cleverdon, Office of the Assistant Chief?oWever, which grants the Commissioner
This Treasury Decision adopts the reviCounsel (Income Tax and Accounting)@uthority to prescribe rules permitting the
sion to §1.62-2(e)(2) proposed irHowever, personnel from other offices ofMount of certain expenses to be deemed
REG-122488-97, with minor changes. Thithe IRS and Treasury Department particfuPstantiated to the payor (in lieu of sub-
Treasury Decision also adoptsated in their development. stantiating the actual amount of such ex-

Explanation of Provisions

§81.274-5(c)(2)(iii), (H(4), (9), (), and (m) ok %k kK penses) by means of per diem or mileage
as proposed by LR—216-84, modified by rates for travel away from home or trans-
REG-209785-95. 1997—1 CB 753, an@doption of Amendments to the portation expenses. See also
REG-122488-97, 1998-42 |.R.B. 19, aniegulations 81.274-5(j)(1), which grants the Com-

missioner the authority to establish a

removes and reserves the corresponding Pro-accordingly, 26 CFR parts 1 and 6021 cthod under which a taxpayer may use

visions in 81.274-5T. Finally, this Treasury, . amended as follows:

Decision adopts the proposal in a _specified amount for_mgals while trav-
REG-122488-97 to remove §81.62-2TPART 1—INCOME TAXES eling away from home in lieu of substan-
1.274(d)-1, and 1.274(d)-1T, o tiating the_z actual_cost of meals, and
Paragraph 1. The authority citation fo81.274-5(j)(2), which grants the Com-

Special Analyses part 1 is amended by adding an entry tmissioner the authority to establish a
read in part as follows: method under which a taxpayer may use

It has been determined that this Trea- ayhority: 26 U.S.C. 7805 * * * mileage rates to determine the amount of
sury decision is not a significant regula-  gection 1.274-5 also issued under 2fe ordinary and necessary expenses of
tory action as defined in EO 12866y, g ¢ 274(d). * * * using a vehicle for local transportation
Therefore, a regulatory assessment is Notp,y 5 Section 1.62-2 is amended byand transportation to, from, and at the
required. It also has been determined that;  Reyising paragraph (e)(2). destination while traveling away from
section 553(b) of the Administrative Pro- 5 Remoying the last two sentences dfome in lieu of substantiating the actual
cedure Act (5 U.S.C. chapter 5) does nQfaragraph (m). costs. Substantiation of the amount of a
apply to these regulations. Sections 3 ~ agding a sentence to the end obusiness expense in accordance with
1.274-5(c)(2)(iii) and (f) were originally yaragraph (m). rules prescribed pursuant to the authority
proposed by a notice of proposed rule- thg reyision and addition read as folgranted by §1.274-5(g) or (j) will be
making (LR-145-84) that was issued Ofyq: treated as substantiation of the amount of

November 6, 1985. Therefore, the Regls; 62_» Reimbursement and other exsuch expense for purposes of this section.
latory Flexibility Act (5 U.S.C. chapter 6)

. Eense allowance arrangements. *okok ok k
does not apply with respect to those cok x x « % (m) * * * Paragraph (€)(2) of this sec-

lections of information. With respect to (e) * * * tion applies to payments made under re-
the collection of information in
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imbursement or other expense allowanagether with a bill from the payee, ordinarbook, log, diary, etc., alone, without sub-

arrangements received by an employeay would establish the element of cost. Immitting documentary evidence.

with respect to expenses paid or incurrecontrast, a cancelled check drawn payable (iii) Employer For purposes of this

after December 31, 1997. to a named payee would not by itself supsection, the ternemployerincludes an

port a business expenditure without otheagent of the employer or a third party

evidence showing that the check was usezayor who pays amounts to an employee
Par. 3. Section 1.62—2T is removed. [Or & certain business purpose. under a reimbursement or other expense
Par. 4. Section 1.274-5 is added to (V) and (v) [Reserved]. For furtherallowance arrangement.

read as follows: guidance, see §1.274-5T(c)(2)(iv) and (5) [Reserved]. For further guidance,

§1.274-5 Substantiation requirements. (¥)- see 81.274-5T(f)(5). _

(a) and (b) [Reserved]. For further (_d) and (e) [Reserved]. For further (g) Substantiation b_y relmbursement
guidance, see §1.274-5T(a) and (b). guidance, see 81.274-5T(d) gn_d (e). arrangemen_ts or per diem, mileage, and
(c) Rules of substantiatier(1) [Re- (f) Reporting a_nd substantiation of ex-other traveling aII_ovyance&(l) Iq gen-
served]. For further guidance, se®€Nses of certal_n employe_es for travekral. _The (_30mm|SS|0n_er may, in his or
§1.274-5T(c)(1). entertainment, gifts, and with respect tdner discretion, prescribe rules in pro-

(2) Substantiation by adequateIiSted property—(1) through (3) [Re- nouncements of general applicability
records—(i) and (ii) [Reserved]. For fur- served]. For further guidance, se@nder which allowances for expenses de-
ther guidance, see §1.274-5T(c)(2)(i) an31.274—5_T(f_)(1) through (3). sqrib_ed_in paragraph (g)(?) of this section
(ii). _ (4) Definition of an adequate account-wnl,_ if in accqrdance with reasonabl_e
ing to the employex(i) In general For business practice, be regarded as equiva-
cept as provided in paragrapHPUrPoses of this paragraph (f) aslequate lent to substantiation by adequate records
(c)(2)(iii)(B), documentary eVidence,accountingmeans the submission to theor other sufficient evidence, for purposes

.employer of an account book, diary, logpf paragraph (c) of this section, of the

such as receipts, paid bills, or similar evi ] Y S
;statement of expense, trip sheet, or similamount of the expenses and as satisfying,

dence sufficient to support an expendi® L eA ol
ture, is required for— rec_ord ma_untalneq by the employee iwith respect to t_he amount of the ex-
(1) Any expenditure for lodging while which the mfor_matlon as to each e_Ieme_rpenses,_the requirements of an adequate
traveling away from home, and of an expendlture_or use (de_scrlbed iaccounting to the empk_)yer fo_r purposes
(2) Any other expenditure of $75 orParagraph (b) o_f this section) is re_cordedf paragraph (f)(4) o_f this section. If the
more except, for transportation chargeéi,t or near the tlme of the gxpendlture dlotal_allowance recel\_/ed e_xceeds the de-
documentary evidence will not be re4se together with supporting documenductible expenses paid or incurred by the
quired if not readily available. tary evidence, in a manner that conformemployee, such excess must be reported
(B) The Commissioner, in his or herto all the adequate recprds r_equiremenas income on the em_ployee_’s returr_L See
discretion, may prescribe rules Waiving°f paragraph (c)(2) of th|s_ section. An adparagraph (J)(l_) of this section relating t_o
the documentary evidence requiremenl%quate accounting requires that the_enhhe sqbstantlatlon of meal expenses while
in circumstances where it is impracticablé’loyee account for all amounts receivetraveling away from home, and paragraph
for such documentary evidence to be rdrom the employer during the taxable yeaf)(2) of this section relating to the sub-
quired. Ordinarily, documentary evi-2S advanc_es, re_imbursements, or Qi;{antiation qf expenses for the business
dence will be considered adequate to Su!jgwances (including those charged diuse of a vehicle.
port an expenditure if it includes’ectly or indirectly to the employer (2) Allowances for expenses described
sufficient information to establish thethrough credit cards or otherwise) forAn allowance for expenses is described in
amount, date, place, and the essentilfpvel, entertainment, gifts, and the use dhis paragraph (9)(2) if it is a—
character of the expenditure. For exan{i—s_ted property. The methods of substanti_- 0] Re_imbursement arrangement cover-
ple, a hotel receipt is sufficient to Supporfttlon allowed under paragraph (c)(4) omng ordinary and necessary expenses of
(c)(5) of this section also will be consid-traveling away from home (exclusive of

expenditures for business travel if it con S ) .
tains the following: name, location date€red to be an adequate accounting if theansportation expenses to and from desti-

and separate amounts for charges such §8PIoyer accepts an employee’s substanation);
for lodging, meals, and telephone. simitiation and establishes that such substanti- (i) Per diem allowance providing for

larly, a restaurant receipt is sufficient tftion meets the requirements of paragragrdinary and necessary expenses of trav-

support an expenditure for a busines&)(4) or (c)(5). For purposes of an adeeling away from home (exclusive of
meal if it contains the following: nameduate accounting, the method of substatransportation costs to and from destina-

and location of the restaurant, the dati@tion allowed under paragraph (c)(3) ofion); or

and amount of the expenditure, the numt_his__section will not be permitted. (i_ii) Mileage allowance providing for
ber of people served, and, if a charge is (i) Procedures for adequate accountordinary and necessary expenses of local
made for an item other than meals antfd Without documentary evidenc&he transportation and transportation to, from,
beverages, an indication that such is tHgommissioner may, in his or her discreand at the destination while traveling
case. A document may be indicative ofion, prescribe rules under which an emaway from home. _

only one (or part of one) element of an exployee may make an ade_q_uate accounting (h) [Reserved]. For further guidance,
do an employer by submitting an accounsee §1.274-5T(h).

§1.62—-2T [REMOVED]

(iii) Documentary evidenee(A) Ex-

penditure. Thus, a cancelled check, t
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(i) [Reserved]. (k) and (l) [Reserved]. For further§1.274(d)-1 [REMOVED]

(j) Authority for optional methods of guidance, see §1.274-5T(k) and (l). ) ,
computing certain expenseg1) Meal  (m)Effective date This section applies Far- 6. Section 1.274(d)-1 is removed.
expenses while traveling away fronto expenses paid or incurred after Decen§1_274(d)_1-|- [REMOVED]
home The Commissioner may establish &er 31, 1997.
method under which a taxpayer may use a Par. 5. Section 1.274-5T is amended Par. 7. Section 1.274(d)-1T is re-
specified amount or amounts for meal®y: moved.
while traveling away from home in lieu of 1. Revising paragraphs (c)(2)(iii),
substantiating the actual cost of mealgf)(4), (g) and (j). PART 602—OMB CONTROL
The taxpayer will not be relieved of the 2. Adding a sentence at the end oHUMBERS UNDER THE
requirement to substantiate the actual coptiragraph (m). PAPERWORK REDUCTION ACT
of other travel expenses as well as the The revision and addition read as fol- p5. g The authority citation for part

time, place, and business purpose of tHews: 602 continues to read as follows:
travel. See paragraphs(b)(2) and (c) &1.274-5T Substantiation requirements. Authority: 26 U.S.C. 7805.

this section. _ rrmEn Par. 9. In §602.101, paragraph (b) is
(2) Use of mileage rates for vehicle ex- (c) * * * amended by adding the following entry to

penses The Commissioner may establish (2) * * * the table:

a method under which a taxpayer may use (iii) [Reserved]. For further guidance,§602_101 OMB Control numbers

mileage rates to determine the amount aee 81.274-5(c)(2)(iii). * ok Kk

the ordinary and necessary expenses bdf * * * (b) * * *

using a vehicle for local transportation (f)* * *

and transportation to, from, and at the (4) [Reserved]. For further guidance,
destination while traveling away fromsee §1.274-5(f)(4).

home in lieu of substantiating the actuat * * * *

costs. The method may include appropri- (g) [Reserved]. For further g”idanceApproved December 28, 1999.
ate limitations and conditions in order tcsee 81.274-5(Q).

Robert E. Wenzel,
Deputy Commissioner
of Internal Revenue.

reflect more accurately vehicle expenses* * * * Jonathan Talisman,
over the entire period of usage. The tax- (j) [Reserved]. For further guidance, Acting Assistant Secretary
payer will not be relieved of the requiresee §1.274-5(j). of the Treasury.

ment to substantiate the amount of each* * * * _ _ _
business use (i.e., the business mileage),(m) Effective date * * * Paragraphs gj"ezdlbgégg O;(')‘;e O;thz:;dEgel‘i'sﬁgg'is;‘i;g?siizuo}
or the time and business purpose of each)(2)(iii), (f)(4), (g), and (j) of this sec- yeo = Pm andp

< . ; the Federal Register for January 26, 2000, 65 F.R.
use. See paragraphs (b)(2) and (c) of thin apply to expenses paid or incurred; o)

section. after December 31, 1997.
CFR part or section where Current OMB
identified and described control No.
* k kK k%
B 274D 1545-0771
* k kK k%
Section 401.—Qualified Rev. Rul. 2000-8 the employee affirmatively elects to re-
Pension, Profit-Sharing, Stock ceive the amount in cash?
Bonus Plans, etc. ISSUE FACTS
26 CFR 1.401(k)-1: Certain cash or deferred Will employer contributions to a profit-  gjtyation 1
arrangements. sharing plan fail to be considered elective

contributions, within the meaning of Employer X maintains Plan A, a profit-
§ 1.401(k)-1(g)(3) of the Income Taxsharing plan intended to satisfy the re-
Regulations, made under a qualified caspuirements of 8 401(a), including
cally reduce an employee’s compensatioﬂr de_ferred arrangement, within the88 401(k) and 401(m), and maintained on
by a certain amount and have that amouft€2"nY of § 401(k) of the Internal Rev-a calendar-year basis. Unde_r PIan_A, any
contributed as an elective deferral to afi"Ue Code, merely because they are maemploy_ee of Employer X, including a
employer’s section 401(k) plan. pursuant to an arrangement under whichrewly hired employee, may elect to have
fixed percentage of an employee’s comEmployer X make contributions on the
pensation is contributed to the plan unlesgmployee’s behalf to Plan Ain lieu of re-
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ceiving that amount as cash compensatioronforfeitable and, if the employee has Under the terms of Plan A as
that would otherwise be payable to thaot attained age 59 1/2, cannot be distrimmended, if a current employee files an
employee. The employee may designatged prior to the employee’s retirementelection to receive cash in lieu of com-
the amount of these compensation redudeath, or separation from service, excefensation reduction contributions and
tion contributions as a percentage of thim the case of hardship (as defined in théhe election is filed during the reason-
employee’s compensation, subject to ceplan). Plan A also provides that, for eaclable period ending on the January 1 ef-
tain limitations set forth in the plan. employee who has at least 1 year of sefective date, then no compensation re-
Under Plan A, if a newly hired em-vice, Employer X will make matching duction contributions for the first pay
ployee does not affirmatively elect to recontributions to Plan A on account of theperiod beginning on or after the January
ceive cash or have a specified amoummployee’s compensation reduction cont effective date or for subsequent pay
contributed to Plan A, his or her compentributions up to a specified percentage gferiods are made on the employee’s be-
sation is automatically reduced by 3 perthe employee’s compensation. Plan Aalf to Plan A until the employee makes
cent and this amount is contributed taoes not permit after-tax employee contria subsequent affirmative election to re-
Plan A. An election by any employee nobutions. duce his or her compensation. In the
to make compensation reduction contri- Plan A provides that both matchingcase of a current employee who has a
butions or to contribute a different percontributions and compensation reduceompensation reduction contribution
centage of compensation can be made t@n contributions will be invested in ac-election in effect for less than 3 percent,
any time. The election is effective for thecordance with the participant’s electiorwho does not make a new compensation
first pay period and subsequent pay peramong a broad range of investmenteduction contribution election during
ods (until superseded by a subsequefiinds held by the trustee or, if no investthe reasonable period ending on the Jan-
election) if filed when the employee isment election is made by the participantjary 1 effective date, and whose com-
hired or if filed within a reasonable periodin the trust’s balanced fund which in-pensation is therefore automatically re-
thereafter ending before the compensatiariudes both diversified equity and fixedduced by 3 percent beginning on that
for the first pay period is currently avail-income investments. January 1, if that employee thereafter
able. Thus, if an employee files an elec- | makes an affirmative election to reduce
tion to receive cash in lieu of compensa- Situation 2 his or her compensation by another
tion _redl_Jcti_on contributions and th_e The facts are the same asSituation amqunt (or no am_ount), j[hen _that affir-
e_Iectlon is f_|Ied when the employee ), except Plan A is amended, effectivéna_t've election will continue in effect
hired or Wlthln a reasonable period t_here_t-he next January 1, to apply the sam%”t_'l the _employee_ makes a s_ubsequent
after ending _before the compensatlon IFule to both current and newly hired emaffirmative election for a different
currenFIy avallak_)le, _then no compensatloB|oyeeS_ Thus, under Plan A g@mount. o
redl_Jct|on contributions for the fl_rst P&Yamended, if an employee hired before At the _beglnnmg of the reasonable pe-
period or subsequent pay periods aranuary 1 who has not elected compeﬁ'—Od ending on the January 1 effective
ma(_je on the employee’s behalf to Plan A4tion reduction contributions of at Ieas?lat_e' each Current employee receives a
unful thg employee makes a SLJ_bseque@tperCent of compensation does not affifotice that_ explains _the new automatic
affirmative _elect|on tq redu_ce his or hermatively elect during a specified reason(_:ompensatlo_n reduction election and the
compensatlon._ Elections filed a_t a lategp|e period ending on the January 1 efmployee’s _rlght to ele_ct to have_ no _such
d_ate_ are effective for payroll perl_ods besactive date to receive cash or have §ompensation reduction contributions
ginning in the month next following thespecified amount contributed to Plan Amade to the plan or to alter the amount of
date the e!ectlon is filed. o his or her compensation is automaticall)t)hose contnbu_tlpns, mclgdmg the proce-
At the time an employ_ee is hired, thereduced by 3 percent and this amount gure fo_r exercising t_hat right and the tim-
employee receives a notice that explaingntributed to Plan A beginning the first"9 for implementation of any such elec-
the gutomatlc compensatlon reductlorﬁay period that begins after the Januarytion' Thereafte_r, each e_mployee receives
election and the employee’s right to eleci¢active date. the annual notice described aboveSit
to have no such compensation reduction uation 1.
contributions made to the plan or to alte'The Department of Labor has advised Treasury and
the amount of those contributions, includthe Service that, under Title | of the Employed-AW AND ANALYSIS

; Qi ivRetirement Income Security Act of 1974 (ERISA), . . .
ing the proc_edure f.or exercising that rlghfiduciaries of a plan must ensure that the plan is S€ction 401(k) provides that a profit-
and the timing for implementation Of any_, inictered prudently and solely in the interest gsharing or stock bonus plan, a pre-
such election. Each participant in Plan /pjan participants and beneficiaries. While ERISAER|SA money purchase plan, or a rural
is notified annually of his or her compen-§ 404(c) may serve to relieve certain fiduciarie%ooperative plan can meet the require-

S-a-tion red-uction percentage and the pafrom liability when participants or beneﬂmanese{nems of § 401(a) even if it includes a
ticipant’s right to change the percentage

exercise control over the assets in their individual o
. . I 3ccounts, the Department of Labor has taken tf@ualified cash or deferred arrangement.
mCqumg the progedure fo_r EXEICISING, sition that a participant or beneficiary will not beSection 401(k) also sets forth the re-
t_hat right and the tlm!ng for implementa-considered to have exercised control when the paciuirements that a cash or deferred
tion of any such election. ticipant or beneficiary is merely apprised of invest-arrangement must satisfy in order to be a

i i ments that will be made on his or her behalf in the o
Plan A provides that compensation re (ualified cash or deferred arrangement.

duction contributions are immediatel absence of instructions to the contrary. See 29 C i . .
Y§ 2550.404c-1 and 57 F.R. 46924. Section 1.401(k)-1(a)(2)(i) defines a
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cash or deferred arrangement as amegulation does not require that the emeash is currently available to elect to re-
arrangement under which an eligible employee receive an amount in cash in angeive the cash in lieu of having it con-
ployee may make a cash or deferredase in which the employee does ndtibuted to the plan. Thus, fBituation 1
election with respect to contributions tomake an affirmative election to haveandSituation 2 an eligible employee has
or accruals or other benefits under, ghat amount contributed to the trustan effective opportunity to elect to receive
plan that is intended to satisfy the reThus, a cash or deferred election wiltash or have a contribution made to the
quirements of 8 401(a). Sectionnot fail to be made under a qualifiedplan on the employee’s behalf. In addi-
1.401(k)-1(a)(2)(ii) provides that a casttash or deferred arrangement merely bé&on, compensation reduction contribu-
or deferred arrangement does not includeause, when an employee fails to makigons made under the plan are not contri-
an arrangement under which amountan affirmative election with respect tobutions made pursuant to a one-time
contributed under a plan at an eman amount of compensation, that amountrevocable election because the em-
ployee’s election are designhated ois contributed on the employee’s behalployee can change the election in the fu-
treated at the time of contribution ago a trust, provided that the employe¢ure. Consequently, the compensation re-
after-tax employee contributions. had an effective opportunity to elect taduction contributions described in
Section 1.401(k)-1(a)(3)(i) defines areceive that amount in cash. The emSituation landSituation 2are made pur-
cash or deferred election as any electigoloyee has an effective opportunity tesuant to cash or deferred elections and
(or modification of an earlier election) byelect to receive an amount in cash as reatisfy the requirement in
an employee to have the employer eitheyuired under § 1.401(k)-1(a)(3)(i) if the§ 1.401(k)-1(a)(3)(i) that the amount that
provide an amount to the employee in themployee receives notice of the availeach eligible employee may defer as an
form of cash (or some other taxable benability of the election and the employeeelective contribution be available to the
fit) that is not currently available or con-has a reasonable period before the casmployee in cash. The result would be
tribute an amount to a trust (or provide ars currently available to make the electhe same if the plan required a period of
accrual or other benefit) under a plan deion. service (permitted under § 401(k)(2)(D))
ferring the receipt of compensation. Sec- If Plan A were to permit after-tax em-before an employee became eligible for
tion 1.401(k)1(a)(3)(iv) provides that aployee contributions, then the amountglective contributions.
cash or deferred election does not includeontributed to the plan would have to be
a one-time irrevocable election, made atesignated or treated, at the time of thgOLDING
the time an employee commences em:ontr_ibution, as pr_e-tax compensation re- Where, as irSituation 1and Situation
ployment Wlth the emp!oyer or upon theduction con_trlbl_mons or after-tax €M-> 4 newly hired or a current employee
employee’s first becoming eligible unde_rployee_ con_tr|but|ons. _ _ has an effective opportunity to elect to
any plan of the employer, to have contri- In Situation 1 compensation reduction seive an amount in cash or have that
butions made by the employer on the errc—ontrlbl_Jtlons_ made by Employer X tog1ount contributed by the employer to a
ployee’s behalf to the plan (or to any othePlan A, including those made on behalf Oﬁrofit-sharing plan, those employer con-
plan of the employer) equal to a specified newly hired employee who has not fileqip utions made on the employee’s behalf
amount or percentage of the employeean election to the contrary, are amountg, e plan in lieu of receipt of cash com-
compensat|on. _ cor_1tnbuted pursuant to a_procedurg und?fensation will not fail to be considered
Section 1.401(k)—1_(_e)(2) prowdeswhl_ch the_employeg receives a notice eXsjactive contributions within the mean-
generally that a qualified cqsh or deplammg his or her_ rights to_ha\{e NO COMing of § 1.401(k)—1(g)(3) made under a
ferred arrangement mgst provide that thpensation redu_ct_lon contrlbl_mons madﬁualified cash or deferred arrangement
amount that each el|g|ble_em_ployee mgynd, after receiving the not!ce, the eMyithin the meaning of § 401(k) merely
defer as an elective cpntrlbutlon is avallployeg has a reasona_ble period before the .ause they are made pursuant to an
able to_the employee in cash. _ ca_sh is currently av_allable to _elec_t to "€ rrangement under which, in any case in
Section 1.401(k)-1(g)(3) defines eleceeive the cash in lieu of having it consyyhich an employee does not affirma-
t!ve contributions as employer Cont_rlbu-trlbuted to the plan. Sl_mllarly, |S|tua_l- tively elect to receive cash, the em-
tions made to a plan tha_t were subject tbon _ 2, _ compensation reductlonpbyee,S compensation is reduced by a
a cash or deferred election under a <_:a$iu)ntr|bl_1t|0ns_ made by Employer X t0fyqaq percentage and that amount is con-
or deferred arrz_ingemenf[. S_uch co_ntnbtPIan A, |nf:lud|ng those made on beha!f Sfibuted on the employee’s behalf to the
tions are elective contributions withouta newly hired employee who has not f'lngIan
regard to whether the cash or deferredn election to the contrary and those made
arrangement is a qualified cash or desn behalf of a current employee who haBRFFECT ON OTHER DOCUMENTS
ferred arrangement. elected less than 3 percent compensation )
The definition of a cash or deferredreduction contributions, are amounts con- R€V: Rul. 98-30, 1998-25 I.R.B. 8, is
election in § 1.401(k)—1(a)(3)(i) re-tributed pursuant to a procedure undetmPplified and superseded.
quires that the employee have an eleavhich the employee receives a notice &papERWORK REDUCTION ACT
tion between the employer paying cashplaining his or her rights to have no com-
(or some other taxable benefit) to the@ensation reduction contributions made The collection of information con-
employee or making a contribution to and, after receiving the notice, the emtained in this revenue ruling has been re-
trust on behalf of the employee. Theloyee has a reasonable period before theewed and approved by the Office of
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Management and Budget (OMB) in acT.D. 8867 Summary of Public Comments and
cordance with the Paperwork Reduction Changes

Act (44 U.S.C. 3507) under control num-
ber 1545-1605. DEPARTMENT OF THE TREASURY

i Exchange or Other Market
An agency may not conduct or Sponlnternal Revenue Service g

sor, and a person is not required to re2-6 CFR Part 1 The proposed regulations require that a

spond to, a collection of information un- foreign exchange or market be regulated
less the collection of informationPassive Foreign Investment or supervised by a governmental authority
displays a valid OMB control number. Companies; Definition of of the country in which the market is lo-
The collections of information in this Marketable Stock cated. The proposed regulations also list
revenue ruling are in the third, sixth, and _additional characteristics that the foreign
last paragraphs in the section heade§GENCY: Internal Revenue Servicegychange or market must have for stock
“FACTS” and in the sixth paragraph in(IRS), Treasury. that is regularly traded on the exchange or
the section headed “LAW AND ANALY- ACTION: Final Regulations. market to be marketable stock for pur-
SIS.” The collections of information are poses of section 1296. Specifically, the

required to enable personnel in the Tax UMMARY: This document contains proposed regulations require that the ex-
Exempt and Government Entities Divi-final regulations under section 1296 relatehange have trading volume, listing, fi-
sion of the Internal Revenue Service t§9 0 the new mark-to-market electiomancial disclosure and other requirements
determine if an employer’s retiremenfOr Stock of a passive foreign investmengesigned to prevent fraud, perfect the
plan satisfies the requirements to obtaifompany (PFIC). The final regulationsyechanism of a free and open market,
favorable tax treatment and to enabl@terpret changes made by the Taxpaygind protect investors.

certain employee elections to meet thBelief Act of 1997. The final regulations  The final regulations add a surveillance
requirements of § 401(k). The collecaffect persons holding PFIC stock that igequirement and add the concept of perfect-
tions of information are required to ob-"égularly traded on certain U.S. or foreighing a fair and orderly market to the require-
tain a benefit. The likely respondents argXchanges or markets or holding stock ihents for exchanges. These changes are
businesses or other for-profit institu-certain PFICs comparable to U.S. reguntended to clarify the characteristics that

tions, and not-for-profit institutions. lated investment companies (RICs). an exchange or other market must have in
The estimated total annual reportingg ATES: Effective Date January 25, order to be a qualified exchange or market
burden is 1,750 hours. The estimated aygqq. for purposes of section 1296 and to more

erage annual burden per respondent is 1 applicability Dates For dates of ap- Closely represent common characteristics
hour and 10 minutes. The estimatedjicapility see section 1.1296(e)-1(g) off foreign markets. See International Fed-

number of respondents is 1,500. The egese regulations. eration of Stock Exchanges (FIBV)998
timated annual frequency of responses is Market Principles available by request
on occasion. FOR FURTHER INFORMATION CON- fom secretariat@fibv.com, and Interna-
Books or records relating to a collecTACT: Robert Laudeman, (202) 622+jona| Organization of Securities Commis-
tion of information must be retained as$$840 (not a toll-free number). sions (I0SCO)Supervisory Framework
long as their contents may become mate&sypp EMENTARY INFORMATION: for Markets, Report by the Technical Com-
rial in the administration of any Internal mittee May 1999 (visited Oct. 5, 1999)
Revenue law. Generally, tax returns anBackground <http://www.iosco.org/iosco.html>.

t t inf ti fidential,
ax return information are confidential, February 2, 1999, the IRS pubStock in Certain PFICS
as required by 26 U.S.C. 6103. . _ :
lished in theFederal Registerproposed ) )
DRAETING INFORMATION regulations (REG-113744-98, 1999-10 The proposed regulations provide that

I.R.B. 59, [64 F.R. 5014]) regarding theStock in certain PFICs imarketable stock
The principal author of this revenueaxation of U.S. holders of PEIC stockif the PFIC both is a corporation de-

ruling is Roger Kuehnle of the Tax Ex-Three written comments regarding thécribed in section 1296(e)(1)(B) (foreign
empt and Government Entities Divisionproposed regulations were received. Bé&orporations comparable to RICs) and of-
For further information regarding thiscayse no one requested to speak at a pdts for sale or has outstanding stock of
revenue ruling, call the Employee Plansjic hearing, no hearing was held. Aftewhich it is the issuer and which is re-
taxpayer assistance telephone service @nsideration of all of the comments rede€emable at its net asset value. The pro-
(202) 622-6074/6075 (not toll-free nuM-cejved, the proposed regulations undedosed regulations further provide that a
bers) between 1:30 and 3:30 p.m. Easkpction 1296 are adopted as final regul&2FIC is a corporation described in section
ern Time, Monday through Thursday.  tjons with some changes. The change296(e)(1)(B) only if the PFIC satisfies
are discussed below. eight conditions listed in the proposed

The preamble to the proposed reguld€gulations with respect to the class of
Section 1296.—Election of Mark to  tions (64 F.R. 5014) provides a detaileghares held by the electing taxpayer. The

Market For Marketable Stock discussion of the mark-to-market electioffonditions are intended to describe PFICs
for shareholders of PFIC stock and théhat are comparable to RICs in relevant
26 CFR 1.1296(e)-1: Definition of marketable St°°k'proposed regulations. respects and to implement the intent of
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the statute by ensuring that the net assetThe condition in the proposed regulaRICs and will help to ensure that the for-
valuations of such companies represetions regarding initial investments is nokign corporation’s financial information
legitimate and sound fair market valuesn investment ceiling. Rather, the condiis readily available to potential and cur-
for the companies’ stock. tion specifies that the foreign corporatioment investors, which, in turn, will help
Two commentators asserted that theot require a minimum initial investmentensure that the net asset values are legiti-
statute and legislative history indicate thabf greater than $10,000 (U.S.) and thanate and sound. Availability of financial
Congress was only concerned that PFIGshares of the foreign corporation be readtatements to the general public requires
redeem stock at net asset values and thigt available for purchase by the generaho more than that the statements be
such values represent sound and legitpublic at net asset values. For example,available upon request to potential and
mate fair market values and, therefore, fbreign corporation that requires new incurrent investors.
is not necessary that the PFIC resemblevastors to purchase shares for a minimum The proposed regulations require that
RIC. The commentators suggest that theitial investment of $5,000 (U.S.) satis-quotations for the shares of the foreign
regulations be modified to include PFICdies the condition. However, a foreigncorporation be determined and published
that redeem their stock at its net assebrporation that requires new investors ton a daily basis in a widely-available
value but do not otherwise resembl@urchase shares for a minimum initial inmedium, such as a newspaper of general
RICs. Because the plain language of theestment of $20,000 (U.S.) does not satirculation. One commentator asserted
statute clearly requires that the stock irsfy the condition. There is not any limit,that the condition is not necessary be-
any foreign corporation be comparable thowever, on the total amount that a shareause the mark-to-market election is
a RIC, the final regulations retain the apholder can invest. The final regulationgnade on an annual basis at the close of
proach of requiring PFICs to be comparaelarify that this condition is not an invest-the taxpayer’s taxable year. The com-
ble to RICs in order for their stock to bement ceiling. mentator recommended that the condi-
marketable stock for purposes of section Two additional requirements in thetion be changed to require that values be
1296(e)(1)(B). proposed regulations are that shares m®@mmunicated to shareholders, on at
The proposed regulations provide thaavailable for purchase by the generdkast an annual basis, in written form that
a foreign corporation must have one hurpublic and that, no less frequently thaserves as support for such valuation.
dred or more unrelated shareholderannually, financial statements prepared The final regulations do not adopt the
One commentator recommended that they independent auditors be available toommentator’'s recommendation. The
number be reduced to ten unrelatethe public. One commentator assertegublication of quotations for the shares
shareholders, arguing that a corporatiothat availability to the general public ofis not intended to serve solely as a means
with ten unrelated shareholders as ophe shares of the foreign corporation anfbr a current shareholder of the PFIC to
posed to one hundred unrelated sharef the financial statements is not necesietermine the value of the PFIC on the
holders has the same susceptibility teary and should not be required becauseark date. The publication of quotations
legal liabilities if valuations are inaccu-it will not necessarily ensure a legitimatdor the shares is comparable to the prac-
rate. Requiring that a PFIC have onand sound fair market value for the fortice of RICs and helps to ensure that
hundred or more unrelated shareholdersgn corporation’s stock. asset valuations are legitimate and sound
is comparable to the requirement im- Availability of shares for purchase byby allowing potential investors as well as
posed on RICs by section 851(a). In adhe general public is comparable to theurrent shareholders to have ready ac-
dition, the IRS and the Treasury Departrequirement of availability of shares ofcess to price information.
ment believe that there will be lesRICs for purchase by the general public. Because quotations for the shares of
likelihood of share price manipulationln addition, availability of shares forsome PFICs may not be published on a
with corporations that have one hundregurchase by the the general public fodaily basis, the daily publication require-
or more unrelated shareholders. Conseet asset value (in addition to current inment in the proposed regulations is
quently, the above described rule in thgestors being able to redeem shares fehanged to require that quotations for the
proposed regulations is not changed exhe same net asset value), will ensurghares of the foreign corporation be de-
cept that “one hundred or more” is corthat the net asset values are legitimatermined and published no less fre-
rected to read “more than one hundreddnd sound. However, shares will not bguently than weekly. In addition, the
unrelated shareholders. considered available for purchase by thpublication requirement is changed to
The proposed regulations require thageneral public if the shares are onlyglarify that the quotations must be pub-
the class of shares of the foreign corpaavailable to individuals with high annuallished in a permanent medium not con-
ration be readily available for purchaséncomes or high net worth. For exampletrolled by the issuer of the shares, such
by the general public at its net assdimiting investors to individuals with an- as an independent trade publication.
value by new investors in initial amountsnual incomes in excess of $200,000 ofhe requirement that the medium be per-
not greater than $10,000 (U.S.). Oneet worth in excess of $1 million will not manent does not require the medium to
commentator recommended that thibe considered available for purchase blge saved in a printed form; archived
condition not be included in the finalthe general public. electronic data not susceptible to subse-
regulations because an investment ceil- Similarly, availability to the general quent alteration are permanent. This
ing will not make the valuation easier opublic of audited financial statements ixhange is intended to assist shareholders
less likely to be manipulated. comparable to conditions imposed omnd the IRS in verifying valuations.
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The proposed regulations require tha$pecial Rules for RICs as defined in EO 12866. Therefore, a regu-
the foreign corporation be supervised or . ) latory assessment is not required. It also
regulated as an investment company by a 1" Proposed regulations provide thafias heen determined that section 553(b) of
foreign government or instrumentality! Shares in a PFIC ‘are owned directly of\e Administrative Procedure Act (5 U.S.C.
thereof. One commentator suggestetfdirectly by a RIC, that is offering for oanter 5) does not apply to these regula-
that the condition be clarified with re-Sale, or has outstanding any stock Qfgns and, because the regulations do not
spect to the meaning of governmental sfVhich it is the issuer, and which is rejynqq6 5 requirement for the collection of
pervision. In particular, the commentad€emable at net asset value, the Pl mation on small entities, the Regula-
tor asks whether a foreign jurisdictionShares shall be treated as marketable stoglfy Fiexibility Act (5 U.S.C. chapter 6)
that requires a local corporation to fildOr Purposes of section 1296. Sectiofgeg not apply. Pursuant to section 7805(f)
information upon incorporation with the 1296(€)(2) further provides that except agt the |nternal Revenue Code, the notice of
local government or agency would qualProvided in regulations, similar treatment,,,sed rulemaking preceeding these reg-
ify as supervision or regulation. as marketable stock shall apply in the casgations was submitted to the Chief Coun-

The condition in the proposed regula®f @ny other RIC which publishes netgg tor agvocacy of the Small Business Ad-
tions is intended to require that the PFIESSet valuations at least annually.  Thginistration for comment on its impact on
be supervised or regulated as an inved®S and Treasury Department invitedyyq) pysiness.

ment company in a manner comparabl&omme”ts regarding situations where
but not identical. to RICS. Consequentl)}jFIC stock held by other RICs that pubBrafting Information

¢lish asset valuations at least annually

the final regulations clarify the type o ok The principal author of these regula-

supervision or regulation required. Th&hould not be treated as marketable sto - ,
fingl regulations %rovide thgt sufficientfOr Purposes of section 1296. tlr(])gsAlssF;z?:tré I?Egefr%a;uzfst:f(%f{gﬁ]gf
supervision or regulation requires that ©ON€ commentator explained why PFIé-onaD However. other personnel from
the government or agency have broad irpiock held by any closed-end RIC thaElhe IRS and Treasur Department artici-
spection and enforcement authority anfublishes net asset values at least anrit! y oep P

ated in their development.
effective oversight over investment com&!ly should be treated as marketabl8 ceveopme

panies to ensure that such companie9§90k' In particular, that commentator
provide complete and accurate discloP0inted out that closed-end RICs are subxqqntion of Amendments to the
sure of relevant financial information tol€Ct t0 many of the same regulatory regeqyations

shareholders and potential investors arfifirements as open-end RICs. In addi- _ ,
to provide adequate sanctions for false dion, that commentator explained that an Accordingly, 26 CFR part 1 is amended

inadequate disclosure. The mere ﬁ“nénd.ustry practice has developed undeas follows:

of information upon incorporation doesWh'Ch closed—end RICs typrcally_deter-PART 1—INCOME TAXES o

not qualify as supervision or regulation. MinNe anct publish current share prices, to- Paragraph 1. The autho_rrty citation for
Finally, the proposed regulations regether Wlth net asset valuee, on a weeklyart 1.|s amended by adding an entry in

quire that the foreign corporation havdasis in print and other media. numerical order to read as follows:

no senior securities authorized or out- At this time, the IRS and Treasury De- Authority: 26 U.S.C. 7805 * * *

standing, including any debt other thafartment know of no reason not to treabection 1.1296(e)-1 also issued under 26

de minimis amounts. In addition, thePFIC stock held by closed-end funds thdt.S.C. 1296(e). * * *

proposed regulations require that the foRublish net asset values at least annually Par. 2. Section 1.1296(e)-1 is added to

eign corporation meet the PFIC incom&S marketable steck. Consequently, asad as follows: o

and asset tests in sections 1297(a)(1) aRfovided by section 1296(e)(2), PFIC81.1296(e)-1 Definition of marketable

(2) with the requisite percentages in_stoek held by any closed-end RIC thastock.

creased from 75 percent to 90 percerﬂ“b“Shes net asset values at least anng-(a) General rule For purposes of sec-

and from 50 percent to 90 percent redlly srrall be treated as marketable stockton 1296, the ternmarketable stock

spectively. One commentator assertegne final regulations, however, continueneans—

that these conditions not be included itC reserve this issue in the event that it is (1) Passive foreign investment com-

the final regulations because there is ngetermined that situations exist wher@any (PFIC) stock that is regularly traded,

basis for requiring a PFIC to have th& FIC stock held by closed-end RICs thaas defined in paragraph (b) of this section,

same borrowing restrictions, asset cormRublish net asset valuations at least annon a qualified exchange or other market,

position, and characteristics of RICs irflly should not be treated as marketablas defined in paragraph (c) of this section;

order for the PFIC’s stock to be marStock for purposes of section 1296. If (2) Stock in certain PFICs, as described

ketable stock under section 1296. such a situation is found to exist, then paragraph (d) of this section; and
Conditions regarding debt and assdgservation will be replaced at that time (3) Options on stock that is described in
composition are essential characteristics &y a new regulatory exception. paragraph (a)(1) or (2) of this section, to

RICs. The IRS and the Treasury Deparigsecial Analyses the extent provided in paragraph (e) of

ment believe that Congress intended to pro- this section.
vide mark-to-market treatment to shares of It has been determined that these regula- () Regularly tradee—(1) General

PFICs that are, in fact, comparable to RICsions are not_ significant regulatory action&ul€: For purposes of paragraph (a)(1) of
this section, a class of stock that is traded

February 14, 2000 622 2000-7 I.R.B.



on one or more qualified exchanges ofa)(2) of this section, if the foreign corpo- (2) Anti-abuse rule If a foreign corpo-
other markets, as defined in paragraph (cation offers for sale or has outstandingation undertakes any actions that have as
of this section, is regularly traded on sucktock of which it is the issuer and which i®ne of their principal purposes the ma-
exchanges or markets for any calendaedeemable at its net asset value and if tigpulation of the net asset value of a class
year during which such class of stock igoreign corporation satisfies the followingof its shares, for the calendar year in
traded, other than in de minimis quanticonditions with respect to the class ofhich the manipulation occurs, the shares
ties, on at least 15 days during each caleshares held by the electing taxpayer— are not marketable stock for purposes of
dar quarter. (i) At all times during the calendar yearparagraph (d)(1) of this section.
(2) Anti-abuse rule Trades that have the foreign corporation has more than one (e) [Reserved]
as one of their principal purposes théundred shareholders with respect to the (f) Special rules for regulated invest-
meeting of the trading requirement otlass, other than shareholders who are ment companies (RICS)
paragraph (b)(1) of this section shall béated under section 267(b); —(1) General rule In the case of any
disregarded. Further, a class of stock (ii) At all times during the calendar RIC that is offering for sale, or has out-
shall not be treated as meeting the tradingear, the class of shares of the foreign costanding, any stock of which it is the is-
requirement of paragraph (b)(1) of thigoration is readily available for purchaseuer and which is redeemable at net asset
section if there is a pattern of trades coriy the general public at its net asset valuelue, if the RIC owns directly or indi-
ducted to meet the requirement of paraand the foreign corporation does not rerectly, as defined in sections 958(a)(1)
graph (b)(1) of this section. guire a minimum initial investment of and (2), stock in any passive foreign in-
(c¢) Qualified exchange or othergreater than $10,000 (U.S.); vestment company, that stock will be
market—(1) General rule For purposes (iii) At all times during the calendar treated as marketable stock owned by that
of paragraph (a)(1) of this section, theear, quotations for the class of shares &IC for purposes of section 1296. Except
term qualified exchange or other marketthe foreign corporation are determinecs provided in paragraph (f)(2) of this sec-
means, for any calendar year— and published no less frequently than ontéon, in the case of any other RIC that
(i) A national securities exchange thatveekly basis in a widely-available permapublishes net asset valuations at least an-
is registered with the Securities and Exaent medium not controlled by the issuenually, if the RIC owns directly or indi-
change Commission or the national mamf the shares, such as a newspaper of gaectly, as defined in sections 958(a)(1)
ket system established pursuant to secti@ral circulation or a trade publication;  and (2), stock in any passive foreign in-
11A of the Securities Exchange Act of (iv) No less frequently than annually, in-vestment company, that stock will be
1934 (15 U.S.C. 78f); or dependent auditors prepare financial statereated as marketable stock owned by that
(ii) Aforeign securities exchange that isments of the foreign corporation that inRIC for purposes of section 1296.
regulated or supervised by a governmerclude balance sheets (statements of assets(2) [Reserved]
tal authority of the country in which theliabilities, and net assets) and statements of (g) Effective date This section applies
market is located and which has the folincome and expenses, and those statemetdsshareholders whose taxable year ends
lowing characteristics— are made available to the public; on or after January 25, 2000 for stock in a
(A) The exchange has trading volume, (v) The foreign corporation is super-foreign corporation whose taxable year
listing, financial disclosure, surveillanceyvised or regulated as an investment conends with or within the shareholder’s tax-
and other requirements designed to prggany by a foreign government or arable year. In addition, shareholdersmay
vent fraudulent and manipulative acts andgency or instrumentality thereof that haslect to apply these regulations to any tax-
practices, to remove impediments to androad inspection and enforcement authoeble year beginning after December 31,
perfect the mechanism of a free and operty and effective oversight over invest-1997, for stock in a foreign corporation

fair and orderly, market, and to protect inment companies; whose taxable year ends with or within
vestors; and the laws of the country in (vi) At all times during the calendarthe shareholder’s taxable year.

which the exchange is located and thgear, the foreign corporation has no senior Robert E. Wenzel,
rules of the exchange ensure that such reecurities authorized or outstanding, in- Deputy Commissioner
quirements are actually enforced; and cluding any debt other than in de minimis of Internal Revenue.
(B) The rules of the exchange effectivelyamounts;

promote active trading of listed stocks. (vii) Ninety percent or more of the Approved January 12, 2000.

(2) Exchange with multiple tiersif an gross income of the foreign corporation
exchange in a foreign country has moréor its taxable year is passive income, as
than one tier or market level on whichdefined in section 1297(a)(1) and the reg-
stock may be separately listed or tradedjations thereunder; and(viii) The av-
each such tier shall be treated as a sepEage percent_age of z_isse_ts held by the f?ﬁled by the Office of the Federal Register on Janu-
rate exchange. eign corporation during its taxable Yy€ahry 21, 2000, 8:45 a.m., and published in the issue of

(d) Stock in certain PFIGs-(1) Gen- which produce passive income or whichhe Federal Register for January 25, 2000, 65 F.R.
eral rule. Except as provided in para-are held for the production of passive in3817)
graph (d)(2) of this section, a foreign corcome, as defined in section 1297(a)(2)
poration is a corporation described irand the regulations thereunder, is at least
section 1296(e)(1)(B), and paragrap®0 percent.

Jonathan Talisman,
Acting Assistant Secretary
of the Treasury.
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Part IV. Items of General Interest

Notice of Proposed Rulemaking Benefits and Exempt Organizations)portation fringes. The proposed regulations
and Notice of Public Hearing (202) 622-6040; concerning submissiongequire that employers keep records of sub-

of comments, the hearing and/or to bstantiation provided by employees in order
Qualified Transportation Fringe placed on the building access list to atteni receive cash reimbursement for qualified

Benefits the hearing, LaNita Van Dyke, (202) 6224ransportation fringes. Section 132(f)(4)
7190 (not toll-free numbers). provides that an employee may choose be-
REG-113572-99 _ tween cash compensation and any qualified
_ SUPPLEMENTARY INFORMATION: transportation fringe. The proposed regu-
AGENCY: Internal Revenue Service Paperwork Reduction Act lations require that employers keep records,
ACTION: Notice of proposed rulemaking _ _ _ in a verifiable form, such as written or elec-
and notice of public hearing. The collections of information con-tronic, of employee elections to reduce

tained in this notice of proposed rulemakeompensation. The value of qualified
SUMMARY: This document containsing have been submitted to the Office ofransportation fringes provided for a month
proposed regulations relating to qualifiedanagement and Budget for review in acexceeding the applicable statutory monthly
transportation fringe benefits. These procordance with the Paperwork Reductiofimit must be reported on the employee’s
posed regulations reflect changes to th&ct of 1995 (44 U.S.C. 3507(d)). Com-Form W-2. The burden for this require-
law made by the Energy Policy Act ofments on the collections of informationment is reflected in the burden for Form W-
1992, the Taxpayer Relief Act of 1997 should be sent to th®ffice of Manage- 2. The likely recordkeepers are employers.
and the Transportation Equity Act for thement and Budget Attn: Desk Officer for The likely respondents are employees.
215! Century. These proposed regulationshe Department of Treasury, Office of In- Estimated total annual recordkeeping
affect employers that offer qualifiedformation and Regulatory Affairs, Wash- burden 7,020,000 hours.
transportation fringes and employees whisgton, DC 20503, with copies to the- Estimated average annual recordkeep-
receive these benefits. This documenernal Revenue Service Attn: IRS ing burden per recordkeeperThe av-
also provides notice of a public hearinqReports Clearance Officer, OP:FS:FP, erage annual recordkeeping burden will
on these proposed regulations. Washington, DC 20224. Comments on vary depending on the size of the em-
DATES: Written and electronic commentsth? collection of information should be re- ployer. The estimated average annual
must be received by April 26, 2000. Out_celved by_ March 27, 2000. Comm(.ants _recordkeepmg burden per recordkeeper
lines of topics to be discussed at the pubIare specifically requested concerning: s 2§.5 hours.
hearing scheduled for June 1, 2000 at ]@heth.er the proposed collections of in- Estimated number of recordkeepers
a.m. must be received by May 10, 2000, ormation are necessary for the proper 265_,343 _

performance of the functions of theer- Estimated total annual reporting bur-
ADDRESSES: Send submissions tonal Revenue Servicgincluding whether  den:5,948,728 hours
CC:DOM:CORP:R (REG-113572-99),the information will have practical utility; Estimated average annual reporting
room 5226, Internal Revenue Service, POBhe accuracy of the estimated burden as- burden per respondeni8 hours.
7604, Ben Franklin Station, Washingtonsociated with the proposed collections of Estimated number of respondents:
DC 20044. Submissions may be hand déformation (see below); 7,264,970
livered Monday through Friday betweerHow the quality, utility, and clarity of the Estimated annual frequency of re-
the hours of 8 a.m. and 5 p.m. toinformation to be collected may be en- sponsesMonthly.
CC:DOM:CORP:R (REG-113572-99),hanced; How the burden of complying An agency may not conduct or sponsor,
Courier's Desk, Internal Revenue Serviceyith the proposed collections of informa-and a person is not required to respond to,
1111 Constitution Avenue, NW., Washing-tion may be minimized, including througha collection of information unless it dis-
ton, DC. Alternatively, taxpayers may subthe application of automated collectiorplays a valid control number assigned by
mit comments electronically via the Intertechniques or other forms of informationthe Office of Management and Budget.
net by selecting the “Tax Regs” option ortechnology; and Books or records relating to a collection
the IRS Home Page, or by submitting comEstimates of capital or start-up costs angf information must be retained as long as
ments directly to the IRS Internet site acosts of operation, maintenance, and putheir contents may become material in the
http://www.irs.ustreas.gov/tax_regs/reglist.chase of service to provide information. administration of any internal revenue
html. The public hearing will be held in The collections of information in this law. Generally, tax returns and tax return
room 2615, Internal Revenue Buildingproposed regulation are in 26 CFRnformation are confidential, as required
1111 Constitution Avenue, NW., Washing-1.132-9(b). This information is requiredoy 26 U.S.C. 6103.
ton, DC. by the Internal Revenue Service to imple-

ment section 132(f). This information will Background
FOR FURTHER INFORMATION CON- ¢ iseq 10 verify compliance with section

TACT: Concerning the proposed regulay 3o section 132(f)(3) provides that This document contains a proposed

tions, John Richards of the Office of As~ ¢ e - amendment to the Income Tax Regula-
gualified transportation fringes can 'nCIUde[ions (26 CFR part 1) under section

sociate Chief Counsel (Employe€,qp reimbursement for qualified trans-
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132(f). Congress amended section 132xplanation of Provisions 1.61-21(b) generally apply. With respect
as part of the Energy Policy Act of ) . to employer-provided van pool benefits,
1992, Public Law No. 102-486, section his document contains proposed regyne regulations provide that an employer
1911 (106 Stat. 3012), effective aftefations under section 132. The proposegay use the special valuation rules pro-
December 31, 1992. This provision ex/€gulations provide guidance, in questiogijed under section 1.61-21(c), (d), (e),
cludes from gross income the value of"d answer form, to employers that progng (f) in valuing these benefits. An exam-
any qualified transportation fringe pro-vide qualified transportation fringes topje in the proposed regulations illustrates
vided by an employer to an employee t§MpPloyees. Qualified transportationpat in determining the value of a transit
the extent it does not exceed the applicdiNges consist of transportation in & cOMpass sold at a discount for purposes of sec-
ble statutory monthly limit. muter highway vehicle, any transit passjon 132(f), the purchase price rather than

and qualified parking provided by an eme face amount of the transit pass controls
This 1992 amendment to section 133|oyer to an employee. The propoused regulatior:spreflect that.

resulted in three changes to the tax treat- Notice 94-3, 1994-1 C.B. 327, pro-

ment of employer-provided transportayided guidance on qualified transportadu3Med transportation fringes include

tion benefits. First, Congress added ajion fringes in the form of questions and 2SN reimbursement by an employer to an

exclusion for transportation provided byanswers. The proposed regulations r&mployee for expenses incurred by the em-

an employer to an employee in a coMfject statutory changes in section 132(fﬁonee for transportation in a commuter

muter highway vehicle. Second, masgince 1994, including the revised monthl ighway vehicle and qualified parking.

transit passes provided by an employ&fo|jar limits and the use of bona ﬁdééection 132(f)(3) provides that qualified

. transportation fringes include cash reim-
to an employee became excludable assdjary reduction arrangements, as permig2 P 9

qualified transportation fringe and not ased under TRA '97 and TEA 21, and gen_bursement for a transit pass only if a

a de minimis fringe. The exclusions fokerally conform with the guidance in Nc)_voucher or similar item that is exchange-

transportation provided by an employefice 94-3. In response to puinCable for a transit pass is not readily avail-

to an employee in a commuter highwayomments, the proposed regulations al able for direct distribution by the employer

vehicle and mass transit passes Wekgovided additional guidance concerning° the er?ployee. In defining “readily
made subject to an aggregate $60 pee standards for determining when thevailable,” the regulations reflect the gen-
month limit (adjusted for cost of living). section 132(f) exclusion applies to casfral standards set forth in Notice 94-3,
Third, Congress eliminated the workingeimbursement of transit pass expenses.under which an amount is readily available

condition fringe for commuter parking,  section 132(f) limits the value of quali-'f an employer can obtain it on terms no

o $15 b o Tt (s g e oy 5 20 1 i o
justed for cost of living) for the exclu- cyded from an employee’s gross INCoMey, e - Sdministrative cost
sion for qualified parking, and providedrhe proposed regulations explain that'¥ -

that employer-provided parking is eX+there are two categories of qualified |n addition, the proposed regulations
cludable from gross income only as gansportation fringes for purposes of declarify the meaning of “significant adminis-
qualified transportation fringe. Thetermining the amount that is excludabldrative costs.”  The proposed regulations
1992 amendment provided that qualifiedrom gross income. The first category i®rovide that the determination of whether
transportation fringes could not be proyangportation in a commuter highway veobtaining a voucher would result in a sig-
vided in lieu of salary. hicle and transit passes. The second cafdificant administrative cost is made with

Section 1072 of the Taxpayer Relief Ac80TY is qualified parking. There is af®SPect to each transit system voucher. A
of 1997 (TRA '97), Pub. L. No. 105-34 Statutory monthly limit on the value of thelransit system voucher is a voucher that is
(111 Stat. 948), amended section 132(f), penefits from each category that is exaccepted by one or more mass transit oper-
fective for tax years beginning after Deludable from gross income. For 1.9_9@05 (e.g., train, subway, and bus) in an
cember 31, 1997, to permit qualified parkdnd 2000, the statutory monthly limit is2r®a as fare media (or in exchange for fare
ing to be provided to employees in lieu of85 for transportation in a Commute,rnedla). The proposed regulations provide
salary. Section 9010 of the TransportatioRighway vehicle and mass transit passés safe harbor under which administrative
Equity Act for the 2% Century (TEA 21), and $175 for qualified parking. An em-COSts are treated as S|gn|f|cant if t.he aver-
Pub. L. No. 105-178 (112 Stat. 507)Ployee may receive benefits from eacge monthly administrative costs'lncurred
amended section 132(f) to increase thgategory provided the applicable statutorPy the employer for a voucher (disregard-
monthly dollar limits to $65 for transporta-monthly limit for that category is not ex-ng delivery charges imposed by the fare
tion in a commuter highway vehicle anccéeded. The amount by which the valygedia provider to the extent not in excess
mass transit passeand $175 for qualified Of qualified transportation fringes pro-Of $15 per order) are more than 1 percent of
parking and to provide that, effective afteided by an employer to an employee exhe average monthly value of the vouchers
December 31, 1997, any qualified trans¢®€ds the applicable statutory monthlJor & system. These standards are intended
portation fringe may be provided to emlimit is included in the employee’s wages© Provide clear guidance so that employers
ployees in liew of salary. for income and employment tax purpose$an determine when qualified transporta-

The proposed regulations provide thafion frlnges include cash reimbursement for
1 The dollar limit for transportation in a commuter fOr purposes of valuing qualified pz;\rking,tramSIt passes.

highway vehicle and transit passes was furthethe valuation rules under section The proposed regulations provide that
increased to $100 effective January 1, 2002.
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reimbursements may be made only puthat the compensation reduction electionouncement 85-113 also provides a spe-
suant to a bona fide reimbursemenfor any month in a year may not exceed theial accounting rule for noncash fringes
arrangement. Thus, an employee musiggregate statutory monthly maximum foprovided during the last two months of a
provide substantiation that an expense hélsat year (e.g., $240 for 1999 and 2000alendar year.
been incurred for qualified transportatior($65 plus $175)). The election must be, .
fringes in order to receive a reimbursemade before the employee is able current@pec'al Analyses
ment. The regulations recognize that theo receive the taxable compensation. |1 has been determined that this notice
substantiation requirements vary dependJnder the proposed regulations, the detegs proposed rulemaking is not a signifi-
ing upon the payment method used to pumination of whether the employee is ablggnt regulatory action as defined in Exec-
chase transportation in a commuter higtsurrently to receive the taxable compensgyive Order 12866. Therefore, a regula-
way vehicle, mass transit passes, artibn does not depend on whether the conory assessment is not required.
qualified parking. The regulations pro-pensation has been constructively received An |nitial Regulatory Flexibility
Vide eXampIeS of What ConStituteS reasorﬁel’ purpOSGS of section 451. Analysis has been prepared as required
able reimbursement procedures in certain The proposed regulations require that ayr the collection of information in this
circumstances. For example, if an emelection be irrevocable after the beginningotice of proposed rulemaking under 5
ployee uses metered parking, the substaof the period for which the qualified trans{y.S.C. § 603. The analysis follows:
tiation requirement may be satisfied if theportation fringes will be provided. How- - )
employee certifies that the expense waaver, unused amounts can be carried overlfgtial Regulatory Flexibility Analysis
incurred and the employer has no reasd@ny subsequent months, including months
to believe the employee did not actuallyn subsequent years, but cannot be used fg
incur the expense. any purpose other than qualified transportzi;fe
The proposed regulations provide thafion fringes under section 132(f). cash reimbursement or that offer qualified
there are no substantiation requirements  The proposed regulations provide thaf,nqhortation fringes in lieu of salary.
with respect to mass transit passes préhe exclusion for qualified transportatlonSection 132(f)(3) provides that qualified
vided directly by an employer to its em-ringes applies only to employees. Parl;,nsooration fringes may be provided in
ployees. Of course, an employer may imRers, 2-percent S-corporation shareholqng tom of cash reimbursement. The leg-
pose its own substantiation requirement's, and independent contractors are Ny, jye history indicates that cash reim-
in addition to those required under th@onSidered to be employees for purpos%rsements must be made pursuant to a
regulations. of qualified transportation fringes. HOW-j),n4 fide reimbursement arrangement.
The proposed regulations follow theever, amounts may be excludable pufry g this proposed rule provides that em-
approach taken in Notice 94-3 with resuant to the working condition fringep|oyers must receive substantiation from
spect to taxing the value of employer-prorules and the de minimis fringe rules that jnjoyees as a condition to providing
vided parking benefits provided to memapply to partners, 2-percent S- Corporgsash reimbursement for qualified trans-
bers of car and van pools. Thdion shareholders, and independent COMyortation fringes. Section 132(f)(4) pro-
regulations provide that the “prime memdractors under section 132(d) and (€).  yjdes that an employee may choose be-
ber” bears the tax consequences with re- The proposed regulations provide thayyeen cash compensation and qualified
spect to the parking spaéeThe prime qualified transportation fringes not ex~ransportation fringes. This proposed rule
member is the employee to whom thé&eeding the applicable statutory mOﬂth'){)rovides that employers must keep
parking space is assigned. limit are not subject to employment taxesrecords with respect to employee com-
The proposed regulations reflect thalowever, qualified transportation fringespensation reduction elections. Thus, the
qualified transportation fringes may beexceeding the applicable statutoryequirements under this proposed rule
provided under a compensation reductiofonthly limit are includible in the em- create a collection of information require-
arrangement which permits an employee eloyee’s wages for income and employment for employers.
make a compensation reduction electiofent tax purposes. If the value of non- The objectives of this proposed rule
A compensation reduction election is afash qualified transportation fringeswith respect to employee substantiation of
election in which the employee chooseBrovided to an employee exceeds the agualified transportation fringes is to carry
between a fixed amount of compensatioRlicable statutory monthly limit, the em-out the legislative intent that cash reim-
to be received at a specified future date arfioyer may follow the reporting and with-bursement be provided by an employer
a fixed amount of qualified transportatioolding guidelines provided inonly under a bona fide reimbursement
fringes to be provided with respect to £nnouncement 85-113, 1985-31 |.R.Barrangement. The objective of the record-
specified future period (such as a calend@!. Announcement 85-113 provides thateeping requirement with respect to em-
month). The proposed regulations proVidgmployers may elect, for purposes of thployee compensation reduction elections
FICA, the FUTA, and federal income taxis to ensure against recharacterization of
2 Other pool members may chose to reimburse thgjithholding, to treat noncash fringe benetaxable compensation after it has been
costs of the prime member, in which event, undefitg 45 paid on a pay period, quarterlypaid to an employee. The legal basis for

Rev. Rul. 55-555, 1955-2 C.B. 20, the reimburse- . . . . .
ments will not be includible in the prime member,SSfam|-annuaI, annual_, or other basis, prdhis proposed rule is section 132(f)(3) and
gross income. See also Rev. Rul. 80-99, 1980ided that the benefits are treated as paid).

C.B. 10. no less frequently than annually. An- All classes of employers will likely
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This proposed rule may have an impact
small organizations that provide quali-
d transportation fringes in the form of




offer qualified transportation fringes andcedures, visitors must enter at theh1oread as follows:

therefore will be affected by this proposedtreet entrance, located between Constitu-81.132-9 Qualified Transportation

rule. Approximately 265,000 small enti-tion and Pennsylvania Avenues, NW. IfFringes.

ties may be affected by this proposed rulgddition, all visitors must present photo (a) Table of Contents This section

There are no professional skills necessafyentification to enter the building. Be-contains a list of the questions and an-

for the recordkeeping required under thigause of access restrictions, visitors wiwers in §1.132-9.

proposed rule. not be admitted beyond the immediate er@-1. What is a qualified transportation
The IRS is not aware of any other reletrance area more than 15 minutes befofeénge?

vant federal rules which may duplicatethe hearing starts. For information abou@-2. What is transportation in a com-

overlap, or conflict with this proposedhaving your name placed on the buildingnuter highway vehicle?

rule. access list to attend the hearing, see ti@3. What are transit passes?
A less burdensome alternative for smallFOR FURTHER INFORMATION CON- Q-4. What is qualified parking?
organizations would be to exempt thos@ACT” section of this preamble. Q-5. To which workers may qualified

entities from the recordkeeping require- The rules of 26 CFR 601.601 (a) (3}ransportation fringes be provided?
ments under this proposed rule. Howeveapply to the hearing. Persons who wish tQ-6. Must a qualified transportation
it would be inconsistent with the statutorypresent oral comments at the hearing mugiinge benefit plan be in writing?
provisions and the legislative history to exsubmit written comments and an outling)-7. |s there a limit on the value of quali-
empt those entities from the recordkeepingf the topics to be discussed and the timged transportation fringes that may be ex-
requirements imposed under this ruleto be devoted to each topic (signed origicluded from an employee’s gross income?
This proposed rule provides several opaal and eight (8) copies) by May 10,Q-8. What amount is includible in an em-
tions which avoid more burdensome2000. A period of 10 minutes will be al-ployee’s wages for income and employ-
recordkeeping requirements for small entitotted to each person for making comment tax purposes if the value of the qual-
ties. This proposed rule provides that (Inents. An agenda showing the scheduified transportation fringe exceeds the
there are no substantiation requirementsiig of the speakers will be prepared aftespplicable statutory monthly limit?
the employer distributes transit passes ithe deadline for receiving outlines hag)-9. Are excludable qualified transporta-
kind; (2) a compensation reduction elecpassed. Copies of the agenda will bgon fringes calculated on a monthly
tion can be made electronically; (3) aravailable free of charge at the hearing. pasis?
election to reduce compensation can be aprafting Information Q-10. May an employee receive qualified
tomatically renewed; and (4) an employer The principal author of these proposegransportation fringes from more than one
can provide for deemed compensation rgegulations is John Richards, Office of themployer?
duction elections under its qualified transassociate Chief Counsel (Employee Ben®-11. May qualified transportation
portation fringe benefit plan. efits and Exempt Organizations). Howfringes be provided to employees pur-
Pursuant to section 7805(f) of the Interever, other personnel from the IRS anduant to a compensation reduction agree-
nal Revenue Code, this notice of proTreasury Department participated in theiment?

po;ed rulemaking will be submitted to thejevelopment. Q-12. What is a compensation reduction
Chief Counsel for Advocacy of the Small e election for purposes of section 132(f)?
Bu;mess Admmlstrano_n for comment on Q-13. Is there a limit to the amount of
its impact on small business. Propose_d Amendments to the the compensation reduction?

Regulations

Q-14. When must the employee have

Comments and Public Hearing . . .
Accordingly, 26 CFR part 1 is pro_made a compensation reduction election

Before these proposed regulations angosed to be amended as follows: and under what circumstances can the
adopted as final regulations, considera- amount be paid in cash to the employee?
tion will be given to any written com- PART 1—INCOME TAXES Q-15. May an employee whose qualified

ments (a signed original and eight (8) . transportation fringe costs are less than
copies) and electronic comments that are Paragraph 1. The authority C|t§1t|on Ol e employee’s compensation reduction
submitted timely to the IRS. The IRS an@@t 1 continues to read to read in part §$ry over this excess amount to subse-
Treasury Department specifically reque tOHOWS: ) guent periods?

comments on the clarity of the proposed Authority: 26_ U.S.C. 780 : Q-16. How does section 132(f) apply to

regulations and how they can be made Par 2. Section 1.132-0 is amended byxpense reimbursements?

easier to understand, and on the admini@dding entries for §1.132-9 to read as foly_.17. Mmay an employer provide nontax-

5***

trability of the rules in the proposed regu10W55 able cash reimbursement under section

lations. All comments will be available §1.132-0 Outline of regulations under;32(f) for periods longer than one month?

for public inspection and copying. section 132. Q-18. What are the substantiation re-
A public hearing has been scheduled for* * * * quirements if an employer distributes

June 1, 2000, beginning at 10 a.m. in room 81.132-9(a) Table of Contents. transit passes?

2615 of the Internal Revenue Building, 81.132-9(b) Questions and Answers. Q-19. May an employer choose to im-

1111 Constitution Avenue, NW., Wash-***** pose substantiation requirements in addi-

ington, DC. Due to building security pro- Par. 3 Section 1.132-9 is added ttion to those described in this regulation?
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Q-20. How is the value of parking deterseating capacity of at least six adults (ex- (b) Parking Up to $175 is exclud-

mined? cluding the driver). able from the gross income of an em-
Q-21. How do the qualified transporta- Q-4. What is qualified parking? ployee for qualified parking in a month.
tion fringe rules apply to van pools? A-4. (a) “Qualified parking” is (c) Combination An employer may
Q-22. What are the reporting and emparking provided to an employee by amprovide qualified parking benefits in addi-
ployment tax requirements for qualifiedemployer— tion to transportation in a commuter high-
transportation fringes? (1) On or near the employer’s businesgay vehicle and transit passes.

Q-23. How does section 132(f) interacpremises; or (d) Cost-of-living adjustments The
with other fringe benefit rules? (2) At a location from which the em-amounts in paragraphs (a) and (b) of this

Q-24. May qualified transportationployee commutes to work by carpoolQ/A-7 are adjusted annually, beginning
fringes be provided to individuals who areeommuter highway vehicle, mass transivith 2000, to reflect cost-of-living. The
partners, 2-percent shareholders of S-cofacilities, transportation provided by anyadjusted figures are announced by the
porations, or independent contractors? person in the business of transporting peGervice before the beginning of the year.

(b) Questions and Answers. sons for compensation or hire or by any  Q-8. What amount is includible in
Q-1. What is a qualified transporta-other means. an employee’s wages for income and em-
tion fringe? (b) However, parking on or near propployment tax purposes if the value of the
A-1. (a) The following benefits are erty used by the employee for residentiajualified transportation fringe exceeds the
“qualified transportation fringe” benefits: purposes is not qualified parking. applicable statutory monthly limit?
(1) Transportation in a commuter high- (c) Parking is provided by an employer  A-8. Generally, an employee must
way vehicle. if— include in gross income the amount by
(2) Transit passes. (1) The employer pays for the parking;which the fair market value of the benefit
(3) Qualified parking. (2) The employer reimburses the emexceeds the sum of the amount, if any,
(b) An employer may simultaneouslyployee for parking expenses; or paid by the employee and any amount ex-
provide an employee with any one or (3) The parking is on property that thecluded from gross income under section
more of these three benefits. employer owns or leases. See Q/A-16 df32(a)(5). Thus, assuming no other statu-
Q-2. What is transportation in athis section for rules relating to cash reimtory exclusion applies, if an employer
commuter highway vehicle? bursements. provides an employee with a qualified

A-2. Transportation in a commuter Q-5. To which workers may quali- transportation fringe that exceeds the ap-
highway vehicle is transportation pro-fied transportation fringes be provided? plicable statutory monthly limit and the
vided by an employer to an employee in  A-5. Qualified transportation employee does not make any payment,
connection with travel between the emfringes may be provided only by employthe value of the benefits provided in ex-
ployee’s residence and place of employers to employees. The term “employeetess of the applicable statutory monthly
ment. A “commuter highway vehicle” isfor purposes of qualified transportatiorlimit is included in the employee’s wages
a highway vehicle with a seating capacityringes is defined in §1.132-1(b)(2)(i).for income and employment tax purposes.
of at least 6 adults (excluding the driver)his term includes only common law em-See § 1.61-21(b)(1). The following ex-
and with respect to which at least 80 peployees and other statutory employeesmples illustrate the principles of this
cent of the vehicle’s mileage is reasonablguch as officers of corporations. Se&/A-8:
expected to be— Q/A-24 of this section for rules regarding Example 1 (i) For each month in 2000, Em-

(a) For transporting employees in conpartners, 2-percent shareholders, and iR°Ye" M provides a transit pass valued at $75 to

g . . . Employee D, who does not pay any amount to Em-
nection with trayel between their resi-dependent contractors_._ _ ployer M for the transit pass.
dences and their place of employment;  Q-6. Must a qualified transportation’ iy In this example, because the value of the
and fringe benefit plan be in writing? monthly transit pass exceeds the statutory monthly

(b) On trips during which the number  A-6. No. Section 132(f) does not redimit by $10, $120 ($75 - $65, times 12 months)
of employees transported for commutingjuire that a qualified transportation fringe"ust be included in D's wages for income and em-

. . . . . loyment tax purposes for 2000 with respect to the
is at least one-half of the adult seating cdenefit plan be in writing. frar):sit passesp P P

pacity of the vehicle (excluding the dri- Q-7. Is there a limit on the value of Example 2 (i) For each month in 2000, Em-
ver). qualified transportation fringes that mayployer M provides qualified parking valued at $195
Q-3. What are transit passes? be excluded from an employee’s gross irfo Employee E, who does not pay any amount to M

A-3. A “transit pass” is any pass,come? for the parking. _
(ii) In this example, because the fair market value

tqken, _farecar_d, voucher, or similar item A-7_. (a) Trans_portatlon in & COM- ¢ ine qualified parking exceeds the statutory
(including an item exchangeable for farenuter highway vehicle and transit passesaonthly limit by $20, $240 ($195 - $175, times 12
media) that entitles a person to transport&efore January 1, 2002, up to $65 is exnonths) must be included in Employee E’s wages

tion— cludable from the gross income of an enfor income and employment tax purposes for 2000
(@) On mass transit facilities (whetheployee for transportation in a commuteY"'tE;:;pslce”;tg)e ggf"g::hp;rma'm 2000, Em
or not publicly owned); or highway vehicle and transit passes PrQoyer P provides qualified parking with a fair mar-

(b) Provided by any person in the busivided by an employer for a month. Orket value of $220 per month to its employees, but
ness of transporting persons for compeanuary 1, 2002, this amount is increasetlarges each employee $45 per month.

sation or hire in a highway vehicle with ao $100 per month. (i) In this example, because the sum of the
amount paid by an employee ($45) plus the amount
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excludable for qualified parking ($175) is not less ~ Q-10. May an employee receive (c) The arrangement satisfies the tim-
g‘gz::fi;""ii;g‘ufgi';i‘i’:'t‘:]‘z(;fr;hTomé’;;hxabZ’;effg; "yualified transportation fringes from moreing and reimbursement rules in Q/A-14
come and employment tax qu;pc))/ses withgrespect &P)]an one employer? and 16 of this SeCtIO_n; and .
the qualified parking. A-10. Yes. The statutory monthly (d) The related fringe benefit arrange-
Q-9. Are excludable qualified trans-limits described in Q/A-7 of this sectionment otherwise satisfies the requirements
portation fringes calculated on a monthly@PPly to benefits provided by an employeset forth elsewhere in this section.
basis? to its employees. For this purpose, all Q-12. What is a compensation re-
A-9. Yes. The value of transporta-€mployees treated as employed by a siduction election for purposes of section
tion in a commuter highway vehicle, trangle employer under section 414(b), (c)132(f)?
sit passes, and qualified parking is calcum), or (o) are treated as employed by a A-12. (a)Election requirements
lated on a monthly basis to determinsingle employer. See § 1.132-1(c). Thugenerally. A compensation reduction
whether the value of the benefit has exdualified transportation fringes paid byarrangement is an arrangement under
ceeded the applicable statutory monthigntities under common control under seawhich the employer provides the em-
limit on qualified transportation fringes_tion 414(b), (c), (m), or (0) are combinedbloyee with the right to elect whether the
Except in the case of a transit pass, the a@l purposes of applying the applicablemployee will receive either a fixed
plicable statutory monthly limit applies toStatutory limit. In addition, an individual amount of cash compensation at a speci-
qualified transportation fringes used byvho is treated as an employee of the enfied future date or a fixed amount of qual-
the employee in a month. In the case of Rloyer under section 414(n) is treated afied transportation fringes to be provided
transit pass, the applicable statutorf\l employee of the employer for purposef®r a specified future period (such as qual-
monthly limit applies to the transit passe8f section 132. See § 414(t). The followified parking to be used during a future
provided by the employer to the employe&d examples illustrate the principles otalendar month). The employee’s elec-
in a month for that month or for any pre.this Q/A-lO:_ _ tion must be in writing or another form,
vious month in the calendar year Example 1 (i) During 2000, Employee E works sych as electronic, that includes, in a per-

. for Employers M and N, who are unrelated and nof, ig ;
M m ms ’ anent and verifiable form, the informa-
Onthly exclusion amounts are not co treated as a single employer under section 414(

bined to provide a qualified transportationc), (m), or (o). Each month, M and N each providlﬁ’on required to be in the election. The
fringe in any month exceeding the statuqualified parking benefits to E with a value of $100 €le€ction must contain the date of the elec-
tory limit. A“month” is a calendar month (i) In this example, because M and N are unretion, the amount of the compensation to
or a substantially equivalent period apl_ated employers, and the value of the monthly parkse reduced, and the period for which the

. . . ing benefit provided by each is not more than the allyenefit will be provided. The election
plled ConS|Stent|y' The fOllOWIﬂg eXam'plicable statutory monthly limit, the parking benefits P ’

ples illustrate the principles of this Q/A-9:provided by each employer are excludable as quaﬁpUSt relate to a fixed dollar amount or

Example 1.(i) Employee E incurs $150 for qual- fied transportation fringes assuming that the othdfX€d percentage of compensation reduc-
ified parking used during the month of June, 200Qiequirements of this section are satisfied. tion. An election to reduce compensation
for which E is reimbursed $150 by Employer R. E = Example 2 (i) Same facts as in Example 1, exfor a period by a set amount for such pe-
incurs $180 in expenses for qualified parking usegept that M and N are treated as a single employgy,q may be automatically renewed for
during the month of July, 2000, for which E is reim-under section 414(b). b od
bursed $180 by R. (i) In this example, because M and N are treated"! sequent periods. _

(ii) In this example, because monthly exclusioas a single employer, the value of the monthly park- (D) Negative election permittedAn
amounts may not be combined to provide a benefitg benefit provided by M and N must be combinecmployer may provide under its qualified
in any month greater than the applicable statutorior purposes of determining whether the applicableransportation fringe benefit plan that a
limit, the amount by which the amount reimbursedstatutory monthly limit has been exceeded. Thugamnensation reduction election will be
for July exceeds the applicable statutory monthlyhe amount by which the value of the parking benefif dtoh b de if th
limit ($180 minus $175 equals $5) is includible inexceeds the monthly limit ($200 minus $175 equalgeeme 0 have been made It the em-
E’s wages for income and employment tax purposes25) for each month in 2000 is includible in E'sPlOyee does not elect to receive cash com-

Example 2 (i). Employee F receives transitwages for income and employment tax purposes. pensation in lieu of the qualified trans-
passes frf"”,\jl Emrs"oy‘;rG ‘t’:]'th a"a}!uet‘;lf $1t95t”t”he Q-11. May qualified transportationportation fringe provided that the
month of March (when the applicable statutory;, oo he provided to employees puremployee receives adequate notice that a
monthly limit is $65). F was hired during January . . . . .
and has not received any transit passes from G. _suant to a compensation reduction agregenjpensanon reduction W|I_I be made and

(i)). In this example, the value of the transitment? is given adequate opportunity to choose to
passes (three months times $65 equals $195) is ex-  A-11. Yes. An employer may offerreceive the cash compensation instead of
C'“d?t:'e from F's rages for neome and erI‘l‘r’l',"yemployees a choice between cash corthe qualified transportation fringe.
ment tax purposes. However, if F was not hireg, <o ian and any qualified transportation  Q—13. Is there a limit to the amount
until March, only $65 would be excludable from F’'s!" . . . P,
wages for income and employment tax purposes. 11Ng€. An employee who is (_)f_fered thisof the compensation reduction?

Example 3 (i). Each month during 2000, Em- choice and who elects qualified trans-  A-13. Yes. Each month, the amount
ployer R distributes transit passes with a facgortation fringes is not required to includeof the compensation reduction may not
amount °,fth$7(; to each Oft "? ;;gpmyess- Trinsﬂzje cash compensation in income if—  exceed the combined applicable statutory
passes with a 1ace amount of 72 can be puehased oy The election is pursuant to amrmonthly limits for transportation in a
from the transit system by any individual for $65. . ! . . . .

(ii). In this example, because the value of th@rrapgement described in Q/A-12 of thlsommuter hlgh_vyay vehlcle, transit
transit passes distributed by R does not exceed tB€ction; (b) The amount of the reductiopasses, and qualified parking. For exam-
applicable statutory monthly limit ($65), no portionin cash compensation does not exceed tpée, for 2000, an employee could elect to

of the transit passes is included as wages for inconfignjtation in Q/A-13 of this section; reduce compensation for any month by no
and employment tax purposes.
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more than $240 ($65 for transportation inhan by payment of a qualified transportacommuter highway vehicle and transit passes is $65)

a commuter highway vehicle and transition fringe under the employer’s plan) .y $195 in exchange for a mass transit voucher to be

e . , iee provided in March. The election is made on the pre-
passes, plus $175 for qualified parkingYhus, an employer’s qualified transportacedmg February 27. Employee Q was hired in Janu-

with respect to qualified transportatiortion fringe benefit plan may not provideyy of the year. On March 10 of the year, the em-
fringes. If an employee were to elect tahat an employee who ceases to particpoyer of Employee Q delivers to Employee Q a
reduce compensation by $250 for gate in the employer’s qualified trans-mass transit voucher worth $195.

month, the excess $10 ($250 minus $24@prtation fringe benefit plan is entitled to (i) In this example, $130 is included in Em-
would be includible in the employee’sreceive a refund of the amounts by whicR¥ee Qs wages for income and employment tax

. , ) . purposes because the compensation reduction elec-
wages for income and employment tathe employee’s compensation reductiofo, fails to satisfy the requirement in this Q/A-14

purposes. exceeds the actual qualified transportatiofhd Q/A-12 of this section that the election relate to
Q-14. When must the employedringes provided to the employee by th@ualified transportation fringes to be provided for a
have made a compensation reductioemployer. future period to the extent the election relates to $65

election and under what circumstances (e) Examples.The following examples Vo't Of transit passes for each of January and Feb-
ruary of the year. No amount would be included in

can the amount be paid in cash to the erlustrate the principles of this Q/A-14:  gnjiovee Q's wages as a result of the election if

ployee? Example 1 (i) Employer P maintains a qualified 195 worth of mass transit passes were instead de-
A—14. The Compensation reductiOr{ranspfortatlon fngge benefit arranﬁeme:t.h Employﬁlvered to Employee Q in May of the year (because
. . . ees of P are paid twice per month, with the payroll, ti ducti Id relat lely t
election must satisfy the following re- . , . € compensation reduction would relate solely 1o
: t y 9 "®dates being the first and the fifteenth day of théringes to be provided for a future period and the
quirements. . month. Under P's arrangement, an employee is pe§mount provided does not exceed the aggregate
(a) Timing of election The compen- mitted to elect at any time before the first day of §mit for the period, i.e., the sum of $65 for each of

sation reduction election must be madgonth to reduce his or her compensation payablgarch, April, and May)

before the employee is able currently tguing that month in an amount up to the applicable 15 \ay an employee whose
. th h ther t bl sﬁtutory monthly limit (i.e., for 2000, $65 if the em- lified . fri
receive the cash or other taxable @mOURE, oo clects coverage for transportation in a confiu@lified transportation fringe costs are

at the employee’s discretion. The deteinyter highway vehicle or a mass transit pass, d€SS than the employee’s compensation re-
mination of whether the employee is abl&175 if the employee chooses qualified parking) iluction carry over this excess amount to
currently to receive the cash does not deeturn for the right to receive qualified transportasypsequent periods?

pend on whether it has been construd®n ffinges up to the amount of the election. Ifsuch — z_15 vas An employee may carry

. . . an election is made, P will provide a mass transit . .
tively received for purposes of sectio ver unused compensation reduction

. . I’bass for that month with a value not exceeding th@ -
451. The election must SpeCIfy that th%ompensation reduction amount elected by the era.mounts to Subsequent perIOdS under the

period (such as a calendar month) fogloyee or will reimburse the cost of other qualifiedplan of the employee’s employer. The

which the qualified transportation fringetransportation fringes used by the employee on gp|lowing example illustrates the princi-

will be provided must not begin beforg?fter the first day of that month up to the compensgs g of this Q/A-15:

tion reduction amount elected by the employee. An

the election is made. For this purpose, '[_I’E%mpensation reduction amount elected by the em-

date a qualified transportation fringe igoyee for the month that is not used for qualifie&’ ?Sb;iroi’iﬁgg’;nrgﬂfysf $§5e]!§fttié°n:§gfhcgfcl\?$'
prOVIded 1IS— transportation fringes is not refunded to the emP

. vember, 1999. E incurs $50 in employee-operated
(1) The date the employee receives ‘dozse atany future date. commuter highway vehicle expenses during No-
voucher or similar item; or

In this example, the arrangement satisfies ) o

. ; ~vember for which E is reimbursed $50 by Employer
2) In anv other case. the date the e tr]e requirements of this Q/A-14 because the eIectlo& By an election made before December 1, 1999, E

( y ! - M made before the employee is able currently to re-l' s to red tion by $65 f ﬂ; 7th
ployee uses the qualified transportatioBeive the cash and the election specifies the futuft elgs 0 rf) uceEcpmpen;aégor_l y | or the motnd
fringe. period for which the qualified transportation fringes0 ecember. ineurs In employee-operate

. L ; commuter highway vehicle expenses during Decem-
(b) Thus, a compensation reductiotvill be provided. The arrangement would also sa;ﬁer for which E is reimbursed $65 by R. Before Jan-

election must relate to qualified trans Sfy the requirements of this Q/A-14 and Q/A-13 %%ary 1, 2000, E elects to reduce compensation by

this section if employees were allowed to elect to re$50 for the month of January. E incurs $65 in em-

portation fringes to be provided after th%uce compensation up to $240 (for 2000) per month, . :
ployee-operated commuter highway vehicle ex-

election. - . (iif) The arrangement would also satisfy the re'penses during January for which E is reimbursed
(c) Revocability of elections The quirements of this Q/A-14 (and Q/A-13 of this SECees by R because R allows E to carry over to Janu-

employee may not revoke a compensatidien) if employees were allowed to make an eIeCtiore]lry, 2000, the $15 amount by which the compensa-
reduction election after the employee §! 2" time before the first or the fifteenth day of the; 7o oy, ctions for November and December ex-

. month to reduce their compensation payable on that
able currently to receive the cash or oth

Example (i) By an election made before No-

. eeded the employee-operated commuter highway
. %rayroll date by an amount not in excess of one-ha?f hicl - d during th th
taxable amount at the employee’s diSCrey the applicable statutory monthly limit (depending - .I.CT exr?enses |nc|urr§ urng ose m%n S'd ,
tion. In addition, the election may not ben the type of qualified transportation fringe elected (i) In this example, because E is reimbursed in
L . ) .~ an amount not exceeding the applicable statutory
revoked after the beglnnlng of the pe”O@y the employee) ar_1d P provides a mass transit par%%nthly limit, and the reimbursement does not ex-
for which the qualified transportationon or after the applicable payroll date for the COM- e the amount of employee-operated commuter
frinae will be provided pensation reduction amount elected by the employ elghway vehicle expenses incurred during the
g P s . for the payroll date or reimburses the cost of Oth%onth of January, the amount reimbursed ($65) is
(d) Compensation reduction guaiified transportation fringes used by the em- ludable f é for i p ;
amounts not refundahleUnless an elec- ployee on or after the payroll date up to the comperfﬁxecnltJ t:x N rrocr)gess wages for income and employ-
tion is revoked in a manner consistengation reduction amount elected by the employee for pf6p H- d ti 132(f
with paragraph (c) of this Q/A-14, an em/hat payroll date. Q-16. How does section ()
| b | T h Example 2 (i) Employee Q elects to reduce his@Pply to expense reimbursements?
ployee may nOt_ subsequently receive t &mpensation payable on March 1 of a year (when ~ A-16. (a) In general The term
compensation (in cash or any form othee statutory monthly limit for transportation in a“qualified transportation fringe” includes
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cash reimbursement by an employer to awoyers can readily obtain vouchers for distributiordoubt the employee’s certification.
employee for expenses incurred or paig’ their emp'oyeesﬁ To C‘r)]"e' 'tgoof’e“t*“”a expe”TeS' Q-17. May an employer provide
. . Imposes on each voucher a cents charge, plus a .
by an empl(_)yee for tra_nsportanon_ IN &5 charge for delivery. Employer M disbursegwon?axable cash re_lmbursement under
commuter hlghwz_iy vehicle or qualifiedygychers purchased from C to its employees whd€ction 132(f) for periods longer than one
parking. The reimbursement must b@se operators that accept the vouchers. month?
made under a bona fide reimbursement (ii) In this example, because the cost of avoucher ~ A-17. Yes. Qualified transportation
arrangement which meets the rules d*Sburfser? to 'IV"S efmrF]"OyeeSh'S ”(Ot more tga”dl é’if'ringes include reimbursement to employ-
; ent of the value of the voucher (50 cents divide . L
Paragrap_h E)d) of this 930\ 16. Th.e tlergg% equals 0.77 percent) and the delivery charg(.éses for costs incurred for tra_nsportatlor_l In
cash reimbursement” does not Includg . isreqarded because they are not more than $180re than one month, prowd_ed the reim-
cash advances. vouchers for X are readily available. Thus, thdursement for each month is calculated
(b) Special rule for transit passes vouchers disbursed to M's employees are qualifiedeparately and does not exceed the applic-
The term “qualified transportation fringe”t""”spto”""t'ontf[.'nges ?”9‘ o rel'g‘b“triemem ?éble statutory monthly limit for any
. . ran I n n n - . . .
includes cash reimbursement for transy Zsfrar?spsg?a&ffﬂﬁgz.s' wouldnot be & aualyonth. See Q/A-8 and 9 of this section if
passes made under a bona fide reimburse- (d) Substantiation requirements the limit for a month is exceeded. The
ment arrangement, but, in accordancgmployers that make cash reimbursefonowmg example illustrates the princi-

with section 132(f)(3), only if no voucher :Ies of this Q/A-17:

or similar item that may be exchange ments must establish a bona fide reirt Example (i) Employee R pays $100 per month
mi | X :
y g ursement arrangement to establish thf*'a)tr qualified parking used during the period from

only .for a t.ran.SIt pass IS readily avallabl?h@ir employees have, in fact, incurred exapril 1, 2000 through June 30, 2000. After receiv-

for direct distribution by the employer t0oses for transportation in a commuteng adequate substantiation from R, R's employer
employees' For this purpose' a vouch |ghway Vehic|e, transit passes, or qua“‘r_eimburses R $300 in cash on June 30, 2000.

or similar item is “readily available” if an fied parking. For purposes of section (i) In this example, because the value of the re-
employer can obtain it— imbursed expenses for each month did not exceed

132(f), what constitutes a bona fide réiMg,e applicable statutory monthly limit, the $300 re-

(1) On .terms no [ess )‘avorable thamursement arrangement may vary depenghpursement is excludable from R's wages for in-
those available to an individual employeejng on the facts and circumstances, income and employment tax purposes as a qualified

and cluding the method or methods oftransportation fringe.
(2) Without incurring a significant ad- payment utilized within the mass transit ~ Q-18. What are the substantiation
ministrative cost. system. The employer must implementequirements if an employer distributes

(c) Significant administrative cost. reasonable procedures to ensure that ansit passes?
Administrative costs relate only to feegmount equal to the reimbursement was A-18. There are no substantiation
paid to fare media providers. The deteincurred for transportation in a commuterequirements if the employer distributes
mination of whether obtaining a vouchehighway vehicle, transit passes, or qualiransit passes. Thus, an employer may
would result in a significant administra-fied parking. The following are exampledistribute a transit pass for each month
tive cost is made with respect to eachf reasonable reimbursement procedurggith a value not more than the statutory
transit system voucher. A transit systerfor purposes of this Q/A-16: monthly limit without requiring any certi-
voucher is a voucher that is accepted by (1) An employee presents to the emfication from the employee regarding the
one or more mass transit operators (e.quloyer a parking expense receipt for parkise of the transit pass.
train, subway, and bus) in an area as fareg on or near the employer’s business Q-19. May an employer choose to
media (or in exchange for fare media)premises and certifies that the parkingmpose substantiation requirements in ad-
Administrative costs are treated as signifiwas used by the employee and the englition to those described in this regula-
cant if the average monthly administrativgloyer has no reason to doubt the ention?
costs incurred by the employer for gloyee’s certification. A-19. Yes.
voucher (disregarding delivery charges  (2) An employee submits a used  Q-20. How is the value of parking
imposed by the fare media provider to theransit pass to the employer at the end ofetermined?
extent not in excess of $15 per order) atte month and certifies both that he or she  A-20. Section 1.61-21(b)(2) applies
more than 1 percent of the averagpurchased it, and that he or she usedfitr purposes of determining the value of
monthly value of the vouchers for a syseluring the month, or presents a transparking.
tem. Thus, whether a voucher is readilpass to the employer at the beginning of Q-21. How do the qualified trans-
available without incurring a significantthe month and certifies that it will be usedportation fringe rules apply to van pools?
administrative cost is determined with reit during the month. In both cases, the  A-21. (a)Van pools generally Em-
spect to the transit system in each area femployer has no reason to doubt the emioyer- and employee-operated van pools,

which the voucher may be used. The folployee’s certification. as well as private or public transit-oper-
lowing example illustrates the principles  (3) If a receipt is not provided in theated van pools, may qualify as qualified
of this Q/A-16: ordinary course of business (e.g., if the emtransportation fringes. The value of van

Example (i) Company C in City X sells mass ployee uses metered parking or if usegdool benefits which are qualified trans-
”""”S'tf"g’(mhe{s ;%:mp";]yerss in th‘led’T‘ﬁet“’|°t°'l')t""rfransit passes cannot be returned to thpertation fringes may be excluded up to
area o wor eacn. everal difrerent bus, I . P
rail, van pool, and ferry operators service X, and gser), the employee certifies to the enthe apphcaple _statutory month!y limit for
number of the operators accept the vouchers cithBloyer the type and the amount of expensésnsportation in a commuter highway ve-

as fare media or in exchange for fare media. Enincurred and the employer has no reason kicle and transit passes, less the value of
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any transit passes provided by the enif an employee obtains a qualified parkingporting and depositing other employment
ployer for the month. space as a result of membership in a cartaxes. See Q/A-16 of this section for

(b) Employer-operated van pools.van pool, the applicable statutory monthlyules governing cash reimbursements.
The value of van pool transportation protimit for qualified parking applies to the (c) Noncash fringe benefits exceed-
vided by or for an employer to its employ4ndividual to whom the parking space igng monthly limits If the value of non-
ees is excludable as a qualified transportassigned. This individual is the “primecash qualified transportation fringes ex-
tion fringe, provided the van qualifies as anember.” In determining the tax conseeeeds the applicable statutory monthly
“commuter highway vehicle” as defined inquences to the prime member, the statlimit, the employer may elect, for pur-
section 132(f)(5)(B) and Q/A-2 of thistory monthly limit amounts of each carposes of the FICA, the FUTA, and federal
section. A van pool is operated by or fopool member may not be combined. Ifncome tax withholding, to treat the non-
the employer if the employer purchases dhe employer provides access to the spacash taxable fringe benefits as paid on a
leases vans to enable employees to comnd the space is not assigned to a particopay period, quarterly, semi-annual, an-
mute together or the employer contract&r individual, then the employer musthual, or other basis, provided that the
with and pays a third party to provide thalesignate one of its employees as theenefits are treated as paid no less fre-
vans and some or all of the costs of opergtrime member who will bear the tax conquently than annually.
ing the vans, including maintenance, liabilsequences. The employer may not desig- Q-23. How does section 132(f) in-
ity insurance and other operating expensasate more than one prime member for geract with other fringe benefit rules?

(c) Employee-operated van poolscar or van pool during a month. The em-  A-23. For purposes of section 132,
Cash reimbursement by an employer tployer of the prime member is responsibléhe terms “working condition fringe” and
employees for expenses incurred fofor including the value of the qualified“de minimis fringe” do not include any
transportation in a van pool operated bparking in excess of the statutory monthlygualified transportation fringe under sec-
employees independent of their employdimit in the prime member’s wages for in-tion 132(f). If, however, an employer pro-
are excludable as qualified transportationome and employment tax purposes.  vides local transportation other than transit
fringes provided that the van qualifiesasa Q-22. What are the reporting andasses, the value of the benefit may be ex-
“commuter highway vehicle” as definedemployment tax requirements for qualicludable, either totally or partially, under
in section 132(f)(5)(B) and Q/A-2 of thisfied transportation fringes? fringe benefit rules other than the qualified
section. See Q/A-16 of this section for  A-22. (a)Employment tax treatmenttransportation fringe rules under section
the rules governing cash reimbursementgenerally. Qualified transportation 132(f). See 88 1.132-6(d)(2)(i) (occa-

(d) Private or public transit-oper- fringes not exceeding the applicable statitsional local transportation fare),
ated van pool transit passesThe quali- tory monthly limit described in Q/A-7 of 1.132—6(d)(2)(iii) (transportation provided
fied transportation fringe exclusion forthis section are not wages for purposes oinder unusual circumstances), and
transit passes is available for travel in vathe Federal Insurance Contributions Acl.61-21(k) (valuation of local transporta-
pools owned and operated either by pulfFICA), the Federal Unemployment Taxtion provided to qualified employees).
lic transit authorities or by any person imAct (FUTA), and federal income tax with- Q-24. May qualified transportation
the business of transporting persons fdrolding. Any amount by which an em-fringes be provided to individuals who
compensation or hire. In accordance witployee elects to reduce compensation ase partners, 2-percent shareholders of S-
paragraph (b) of Q/A-3 of this section, theprovided in Q/A-11 of this section is notcorporations, or independent contractors?
van must seat at least six adults (exclugubject to the FICA, the FUTA, and fed- A-24. (a) General rule Section
ing the driver). See Q/A-16(b) and (c) okral income tax withholding. Qualified 132(f)(5)(E) states that self-employed in-
this section for a special rule for cash retransportation fringes exceeding the apdividuals who are employees within the
imbursement for transit passes. plicable statutory monthly limit describedmeaning of section 401(c)(1) are not em-

(e) Value of van pool transportation in Q/A-7 of this section are wages for purployees for purposes of section 132(f).
benefits. Sectioh.61-21(b)(2) provides poses of the FICA, the FUTA, and federal herefore, individuals who are partners,
that the fair market value of a fringe benefiincome tax withholding and are reportecole proprietors, or other independent
is based on all the facts and circumstancesn the employee’s Form W-2, Wage andontractors are not employees for pur-
Alternatively, transportation in an em-Tax Statement. poses of section 132(f). In addition,
ployer-provided commuter highway vehi- (b) Employment tax treatment ofunder section 1372(a), 2-percent share-
cle may be valued under the automobileash reimbursement exceeding monthlyolders of S corporations are treated as
lease valuation rule in § 1.61-21(d), the vdimits. Cash reimbursement to employeepartners for fringe benefit purposes.
hicle cents-per-mile rule in § 1.61-21(e), offor example, cash reimbursement fofhus, an individual who is both a 2-per-
the commuting valuation rule in §qualified parking) in excess of the appliccent shareholder of an S corporation and
1.61-21(f). If one of these special valuaable statutory monthly limit under sectiora common law employee of that S corpo-
tion rules is used, the employer must usi32(f) are treated as paid for employmeration is not considered an employee for
the same valuation rule to value the use ¢éx purposes when actually or construgaurposes of section 132(f). However,
the commuter highway vehicle by each entively paid. See 8§ 31.3121(a)-2(a)while section 132(f) does not apply to in-
ployee who share the use. See §1.3301-4, 31.3402(a)-1(b) of this chapdividuals who are partners, 2-percent
1.61-21(c). ter. Employers must report and deposghareholders of S corporations, or inde-

(f) Qualified parking prime member the amounts withheld in addition to rejpendent contractors, other exclusions for
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working condition and de minimis REG-100163-00 SUPPLEMENTARY INFORMATION:

fringes may be available as described in This document proposes to amend sec-
paragraphs (b) and (c) of this Q/A-24AGENCY: Internal Revenue Servicetion 197 of the Income Tax Regulations
See 88 1.132-1(b)(2) and 1.132-1(b)(4)(IRS), Treasury. (26 CFR Part 1) to provide additional

(b) Transit passes The working ] _rules regarding the application of section
condition and de minimis fringe exclu-ACTION: Notice of proposed rulemaking197(f)(9) to partnership transactions
sions under section 132(a)(3) and (4) ar@"d notice of public hearing. under sections 732(b) and 734(b).

available for transit passes provided to inz e .
dividuals who are partners, 2-percen§UMMARY' This document contains gackground

shareholders, and independent contra?—mposed regulations relating to the amor-

tors. For exém le tokgns or farecards|zation of certain intangible property to On January 16, 1997, the IRS published
" pi€, 1ok o artnership transactions involving secproposed regulations REG-209709-94,

provided by a partnership to an mdmduaf

who is a partner that enable the partner ions 732(b) and 734(b). The proposed997-1 C.B. 731, in thEederal Register

commute on a public transit svstem (nor?agulations interpret the provisions of sec62 F.R. 2336) inviting comments under
includin rivatzl operated v);n ools)t|on 197(f)(9), reflecting changes to thesections 167(f) and 197, including the anti-
are ech%(JFI)able fr)(;mpthe artner’sp rOSIé?lw made by the Omnibus Budget Recorshurning rules in section 197(f)(9). Com-
. . P 9r9SRiliation Act of 1993 (OBRA '93) and af- mentators requested that the final regula-
income if the value of the tokens and fare; . ; e ide additional quid h
cards in any month does not exceed thgct taxpayers who acquired intangiblgions provide additional guidance on how

- ; property after August 10, 1993, or made the special anti-churning rule of section
dollar amount specified in §

. retroactive election to apply OBRA'93 to197(f)(9)(E) applies to increases in the
;513352;:30(&)‘%()1' i:;)vl\“/ne(;/rirﬁ Z;Zg;;;}iﬁ;ga} rtangibles acquired after July 25, 1991basis of partnership property under sectiqns
lar amount specified in § 1.132—6(d)(1) his document also provides a notice of32, 734, and 743. In accordance with

the full value of the benefit ;Srovided (notpublic hearing on these proposed reguldhese comments, these proposed regula-
. tions. tions provide rules for determining the

merely the amount in excess of the dollar amount of a basis adjustment under sec-
amount specified in § 1.132-6(d)(1)) IDATES: written comments must be retions 732(b) and 734(b) that will be subject
includible in gross income. ceived by April 24, 2000. Outlines of top-g the anti-churning rules. Final regulations
(c) Parking The working condition ics to be discussed at the public hearingeing issued in T.D. 8865 at the same time

fringe rules under section 132(d) do nocheduled for May 24, 2000, at 10 a.Mgs these proposed regulations provide rules

apply to commuter parking. See §nust be received by May 3, 2000. for determining the amount of a basis ad-

1.132-5(a)(1). However, the de minimis - -
. . . _— justment under sections 732(d) and 743(b)
fringe rules under section 132(e) ardDDRESSES: Send submissions tothat will be subject to the anti-churning

available for parking provided to individ- CC:DOM:CORP:R (REG-100163-00), les

uals who are partners, 2-percent shargeom 5226, Internal Revenue Service, poB"®*

holders, or independent contractors that604, Ben Franklin Station, Washingtongyplanation of Provisions

qualifies under the de minimis rules. Se®C 20044. Submissions may be hand de-

§ 1.132-6(a) and (b). The following exJivered Monday through Friday betweenA In General

ample illustrates the principles of thisthe hours of 8 a.m. and 5 p.m. to’™

Q/A-24: CC:DOMICORP:R (REG—100163—OQ), Section 197(f)(9)(E) provides that, in
Example. (i) Individual G is a partner in partner- Courier’s desk, Internal Revenue Serwce;,ﬂpmymg the anti-churning rules for basis

ship P. Individual G commutes to and from G's 0of-1111 Constitution Avenue, NW, Washlng-adjustments under sections 732, 734, and

fice every day and parks free of charge in P’s lot. : R
(i) In this example, the value of the parking iston’ DC. Alternatively, taxpayers may SUb743a determinations are made at the part-

not excluded under section 132(f), but may be eXTIt comments electrE)nlcaIIy via the Interer Jevel, and each partner is treated as
cluded under section 132(e) if the parking is a d@et by selecting the “Tax Regs” option Ohaving owned and used such partner’s

minimis fringe under § 1.132-6. the IRS Home Page, or by submitting CO’;Eroportionate share of the partnership’s

Robert E. Wenzel, Ments directly to the IRS Internet site ahssats. With respect to basis adjustments
Deputy Commissioner http_)://www.|rs.ustrea;.gov/p_rod/ta_lx_regs/rqjnder sections 732(b) and 734(b), this
of Internal Revenue. gsllst.html. The public hearing will be_ h_eldru|e requires taxpayers and the IRS to an-
in Room 2615, Internal Revenue Buildingg)y ;e transactions that actually involve a
(Filed by the Office of the Federal Register on Janul111 Constitution Avenue, NW., Washing- yistribution of property from the partner-

ary 24, 2000, 1:36 p.m., and published in the issue tdn, DC. ship to a partner as deemed transactions
the Federal Register for January 27, 2000, 65 F.R.

4388) FOR FURTHER INFORMATION CON- mvoIvm&;} tran?fers of property directly
TACT: Concerning the proposed regula‘-"Imong € partners.
tions, Robert G. Honigman, (202) 6225 Two-Step Analysis

Notice of Proposed Rulemaking  3050; concerning submissions of

and Notice of Public Hearing comments, the hearing, and/or to be The proposed regulations embody a
placed on the building access list to attenvo-step analysis in determining whether

Applying Section 197 to the hearing Guy Traynor, (202) 622-718@he anti-churning rules apply to the

Partnerships (not toll-free numbers). deemed transfer of intangibles in transac-
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tions giving rise to basis adjustmentsership interest in exchange for propertiated transactions that include a contribu-
under sections 732(b) and 734(b). First, tontributed to a partnership. tion of the intangible to the partnership by
is necessary to determine whether the por- For purposes of applying the anti-churna continuing partner, the continuing part-
tion of an intangible that a partner idng rules to basis adjustments under sectiorer is treated as related to the distributee
deemed to transfer is treated, immediately32(b), the distributee partner is deemed foartner to the extent that the continuing
prior to the deemed transfer, as being subequire the distributed intangible directlypartner’s partnership interest was re-
ject to the anti-churning rules for pur-from the continuing partners of the distribceived in exchange for the intangible.
poses of applying these provisions. Seatting partnership. The proposed regula- In addition to issues relating to deter-
ond, if the partner’s share of thetions contain a favorable stacking rule thanining the amount of a basis adjustment
intangible is treated, immediately prior tareats the distributee partner as acquirinipat is subject to the anti-churning rules,
the deemed transfer, as being subject the intangible first from the continuingthe Treasury Department and the IRS also
the anti-churning rules for purposes of appartners for whom transfers would not beecognize that certain problems may arise
plying these provisions, it is necessary teubject to the anti-churning rules (either beén maintaining capital accounts where a
determine whether the deemed transfereause the continuing partner’s share of theortion of a section 734(b) adjustment is
and transferee are related so that the anititangible is treated, for purposes of thigllocated to an intangible that is subject to
churning rules will continue to apply torule, as not being subject to the anti-churrthe anti-churning rules with respect to one
the intangible after the deemed transfer. ing rules or the distributee partner is not rear more partners. In some situations, the
For purposes of applying the first prondated to the continuing partner) to the exteriailure to allocate deductions for amortiza-
of the analysis, when a partner acquiresf such partners’ share of appreciation ition to any partner whose allocable share
an interest in a partnership, the proposetie intangible. of a section 734(b) adjustment is subject to
regulations treat the partner as acquiring The proposed regulations contain @he anti-churning rules will distort the
an undivided interest in all sectionspecial rule to ensure that, in analyzingartners’ economic agreement. For exam-
197(f)(9) intangibles held by a partnersubsequent transfers, a partner cannpke, where partners agree to share depreci-
ship at the time that the partner acquireseat the entire intangible as no longeation and amortization deductions equally,
an interest in the partnership. If a partnesubject to the anti-churning rules simplyif one partner’s share of a section 734(b)
acquires an interest in a partnership frorhecause the full basis of the intangibladjustment allocable to an intangible asset
an unrelated person after August 10, 1998vhich may be significantly less than thds subject to the anti-churning rules, the
(or, in certain cases, after July 25, 1991)ntangible’s fair market value) becomesapital accounts of the partners will not re-
the partner’s share of any intangible heldmortizable as a result of the favorabl@ect an equivalent sharing of the eco-
by the partnership as of August 10, 1998tacking rule that applies to sectiomomic amortization from the asset absent
(or, in certain cases, after July 25, 1991) i832(b) basis adjustments. special adjustments to account for the dis-
treated as no longer subject to the anti- For purposes of applying the anti-churnparity between the allocation of tax amor-
churning rules for purposes of analyzingng rules to basis adjustments under sectidization and the intended allocation of eco-
subsequent deemed transfers of intangi34(b), the continuing partners are deemetbmic amortization. Furthermore,
bles in transactions that give rise to th& acquire interests in the intangible that redivergence of book and tax accounts with
basis adjustments under sections 732(Imains in the partnership from the partnerespect to an intangible that may result
and 734(b). With respect to intangiblesvho received a distribution (giving rise tofrom such special adjustments can cause
acquired by the partnership after Augusthe section 734(b) basis adjustment) gfroblems in allocating the correct amount
10, 1993, that are subject to the antiproperty other than the intangible. To thef taxable gain or loss to the appropriate
churning rules in the hands of the partneextent that the distributee partner coulgarties upon disposition of the intangible.
ship, a partner’s share of the intangible isansfer the intangible directly to a continuSimilar problems may arise as a result of
treated as not subject to the anti-churninipg partner (who may be the distributeallowing remedial allocations for intangi-
rules for purposes of analyzing these basgartner) and the transfer would not be suliBles that otherwise are subject to the anti-
adjustments if the partner acquired the irject to the anti-churning rules (either beehurning rules and are addressed in
terest in the partnership from an unrelatecause the distributee partner’s share of ti§1.197-2(h)(12)(vii)(B). These regula-
person after the partnership acquired thiatangible is treated (for purposes of thisions are not intended to create such dis-
tainted intangible. Once a partner’s shaneile) as not being subject to the anti-churrtortions. Nevertheless, a general rule that
of an intangible is treated as no longeing rules or the continuing partner is not reresolves these distortions in all situations
subject to the anti-churning rules for purfated to the distributee (except in certaifincluding different allocations of gain and
poses of analyzing subsequent deemeaifcumstances)), the basis adjustment wilepreciation or amortization) would be
transfers, that share of the intangible wilbe amortizable with respect to the continuextremely complicated and, perhaps, un-
remain untainted even if the partner transng partner. duly narrow. Therefore, the proposed reg-
fers the interest to the original transferor The proposed regulations contain alations provide that taxpayers may use
or a person who is related to the originadpecial rule which provides that if a distri-any reasonable method to determine
transferor, so long as the transfers are nbution that gives rise to an increase in themortization for book purposes in these
part of the same transaction or series tfasis under section 734(b) of a sectiosituations, provided that the method used
related transactions. Special rules arE¥97(f)(9) intangible held by the partner-does not contravene the purposes of the
provided where a partner acquires a parship is undertaken as part of a series of ranti-churning rules under section 197 (i.e.,
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the effect of the book adjustments will notion to enter the building. Because of ac- (h) * * *
be such that a partner who is subject to treess restrictions, visitors will not be ad- (12) * * *
anti-churning rules will receive, directly mitted beyond the immediate entrance (ii) Section 732(b) adjustments (A)
or indirectly, deductions for amortization,area more than 15 minutes before thim general The anti-churning rules of
for Federal income tax purposes, attributiearing starts. For information abouthis paragraph (h) apply to any increase in
able to the section 734(b) adjustmenthaving your name placed on the buildinghe adjusted basis of a section 197(f)(9)
The Treasury Department and IRS magccess list to attend the hearing, see tlangible under section 732(b) to the ex-
consider providing guidance with respectFOR FURTHER INFORMATION tent that the basis increase exceeds the
to this issue in the future and request conGONTACT” section of this preamble. total unrealized appreciation from the in-
ments relating thereto. The rules of 26 CFR 601.601(a)(3)tangible allocable to —

, apply to the hearing. (1) Partners other than the distributee
C. Effective Date Persons that wish to present oral conpartner or persons related to the distribu-

These regulations are proposed tgrents at the hearing must submit W_rittetee partner; o _ o

apply to distributions occurring on Orcomrnents and an outl_lne of the topics tq (2) If the d|sfcr|butegl mtanglb_le is a sec-
after the date final regulations are pubbe qllscu§sed and 'Fhe_z time devot_ed to eatibn 197(f_)(9) intangible acquired by the
lished in theFederal Register topic (signed original and eight (8)partnership on or before August 10, 1993,

copies) by April 24, 2000. the distributee partner and persons related
Special Analyses A period of 10 minutes will be allotted to the distributee partner to the extent that —
to each person for making comments. (i) They acquired an interest or inter-

It has been determined that this noticeé o agenda showing the scheduling oésts in the partnership after August 10,
of proposed rulemaking is not a signifiyhe speakers will be prepared after th2993; and
cant regulatory action as defined in EQigadline for receiving outlines has (i) Such interest or interests were held
12866. It also has been determined thafyssed. Copies of the agenda will bafter August 10, 1993, by a person or per-

section 533(b) of the Administrative Pro-4ijaple free of charge at the hearing. sons other than the distributee partner or

cedures Act (S U.S.C. chapter 5) does not , persons who were related to the distribu-
apply to these regulations, and becauderafting Information tee partner, and the acquisition of such in-

these regulations do not impose a collec- ;
9 P The principal author of these propose&ereSt or interests by such person or per-

tion of information on small entities, the b | A ; ;
Regulatory Flexibility Act (5 U.S.C. regulations is Robert G. Honigman, OfSONs was not part of a transaction or series

chapter 6) does not apply. Pursuant fice of the Assistant Chief Counselof related transactions in which the dis-
section 7805(f) of the Internal RevenudPassthroughs & Special Industries)}fioutee partner or persons related to the
Code, this notice of proposed ruIemakiné"owever' other personnel from the Tregdistributee partner subsequently acquired

will be submitted to the Chief Counsel foroury Department and IRS participated ifuch interest or interests; and
Advocacy of the Small Business Adminheir development, (3) If the distributed intangible is a sec-

: ) o X ok ok ok tion 197(f)(9) intangible that is acquired
istration for comment on its impact on by the partnership after August 10, 1993,
small business. Proposed Amendments to the and that is not amortizable with respect to

Regulations the partnership, the distributee partner

Comments and Public Hearin
g and persons related to the distributee part-

Accordingly, 26 CFR part 1 is pro- nar to the extent that —

Before these proposed regulations are

adopted as final regulations, considerd205ed to be amended as follows: (i) They acquired an interest or interests
tion will be given to any written COM- pART 1 INCOME TAXES in the partnership after the partnership ac-
ments (a signed original and eight (8) quired the distributed intangible; and

copies) that are submitted timely to the Paragraph 1. The authority citation for (ii) Such interest or interests were held
IRS. All comments will be available for part 1 continues to read in part as followsafter the partnership acquired the distrib-

public inspection and copying. The Trea- Authority: 26 U.S.C. 7805 * * * uted intangible, by a person or persons
sury Department and IRS specifically re- Par. 2. Section 1.197-2 is amendedther than the distributee partner or per-
guest comments on the clarity of the proby: sons who were related to the distributee
posed regulations and how they may be 1. Revising paragraphs (h)(12)(ii),partner, and the acquisition of such inter-
made easier to understand. (h)(22)(iv), and (h)(12)(vi). est or interests by such person or persons
A public hearing has been scheduled 2. AddingExamples 2829, and30to was not part of a transaction or series of
for May 24, 2000, at 10 a.m. in Roonmparagraph (k). related transactions in which the distribu-
2615, Internal Revenue Building, 1111 3. Adding a sentence at the end otee partner or persons related to the dis-
Constitution Avenue, NW., Washington,paragraph (I)(1). tributee partner subsequently acquired
DC. Due to building security procedures, The additions and revisions read as fokuch interest or interests.
visitors must enter at the #CStreet en- lows: (B) Effect of retroactive electionsFor
trance, located between Constitution ang81.197-2 Amortization of goodwill andpurposes of paragraph (h)(12)(ii)(A) of
Pennsylvania Avenues, NW. In additionpther intangibles. this section, references to August 10,
all visitors must present photo identifica- *** ** 1993, are treated as references to July 25,
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1991, if the relevant party made a valido the extent that the continuing partner is (1) The total basis increase allocable to
retroactive election under 81.197-1T.  an eligible partner. the intangible; multiplied by
(C) Intangible still subject to anti- (B) Eligible partner For purposes of (2) Afraction equal to —
churning rules Notwithstanding para- this paragraph (h)(12)(iv), eligible partner (i) The unrealized appreciation from
graph (h)(12)(ii) of this section, in apply-means — the intangible that would have been allo-
ing the provisions of this paragraph (h) (1) A continuing partner that is not thecated to the continuing partner if the part-
with respect to subsequent transfers, thdistributee partner or a person related toership had sold the intangible immedi-
distributed intangible remains subject tdhe distributee partner; ately before the distribution for its fair
the provisions of this paragraph (h) in a (2) With respect to any sectionmarket value in a fully taxable transac-
percentage (determined at the time of th#97(f)(9) intangible acquired by the parttion; over
distribution) equal to — nership on or before August 10, 1993, a (ii) The total unrealized appreciation
(1) The sum of — continuing partner that is the distributedrom the intangible that would have been
(i) The amount of the distributed intangi-partner or a person related to the distribuealized by the partnership if the partner-
ble’s basis that is nonamortizable undetee partner to the extent that — ship had sold the intangible immediately
paragraph (g)(2)(ii)(B) of this section; and (i) The distributee partner’s interest irbefore the distribution for its fair market
(if) The total unrealized appreciatiorthe partnership was acquired after Augustalue in a fully taxable transaction.
inherent in the intangible reduced by thd0, 1993; and (E) Interests acquired by contribu
amount of the increase in the adjusted (ii) Such interest was held after Augustion— (1) Application of paragraphs
basis of the distributed intangible undeflO, 1993 by a person or persons who we(l)(12)(iv)(B)(2) and (3) of this section
section 732(b) to which the anti-churningnot related to the distributee partner, an8olely for purposes of paragraphs

rules do not apply; over — the acquisition of such interest by suclh)(12)(iv)(B)@) and @) of this section, a
(2) The fair market value of such intan-person or persons was not part of a tranpartner who acquires an interest in a part-
gible. action or series of related transactions inership in exchange for a contribution of

(D) Partner’s allocable share of unre-which the distributee partner or personproperty to the partnership is deemed to
alized appreciation from the intangible related to the distributee partner subsecquire a pro rata portion of that interest
The amount of unrealized appreciatiomuently acquired such interest; or in the partnership from each person who
from an intangible that is allocable to a (3) With respect to any sectionis a partner in the partnership at the time
partner is the amount of taxable gain that97(f)(9) intangible acquired by the part-of the contribution based on each such
would have been allocated to that partnerership after August 10, 1993, that is ngbartner’s proportionate interest in the
if the partnership had sold the intangibl@emortizable with respect to the partnerpartnership. However, if the partner con-
immediately before the distribution forship, a continuing partner that is the distributed the distributed section 197(f)(9)
its fair market value in a fully taxabletributee partner or a person related to thatangible to the partnership, the interest
transaction. distributee partner to the extent that — acquired by such partner in exchange for

(E) Acquisition of partnership interest (i) The distributee partner’s interest irthe intangible is treated as not being de-
by contribution Solely for purposes of the partnership was acquired after thscribed in paragraphs (h)(12)(iv)(B)(or
paragraphs (h)(12)(ii))(AR) and @) of partnership acquired the relevant intangii3) of this section.
this section, a partner who acquires an irle; and (2) Special rule with respect to para-
terest in a partnership in exchange for a (ii) Such interest was held after thegraph (h)(12)(iv)(B)(1) of this section
contribution of property to the partnershigartnership acquired the relevant intangiSolely for purposes of paragraph
is deemed to acquire a pro rata portion dfle by a person or persons who were n¢h)(12)(iv)(B)(1) of this section, if a dis-
that interest in the partnership from eackelated to the distributee partner, and thgibution that gives rise to an increase in
person who is a partner in the partnershigcquisition of such interest by such perthe basis under section 734(b) of a section
at the time of the contribution based orson or persons was not part of a transat97(f)(9) intangible held by the partner-
each such partner’s proportionate interesion or series of related transactions iship is undertaken as part of a series of re-
in the partnership. However, if the partwhich the distributee partner or personkated transactions that include a contribu-
ner contributed the distributed sectiomelated to the distributee partner subsdion of the intangible to the partnership by
197(f)(9) intangible to the partnership, thejuently acquired such interest. a continuing partner, the continuing part-
interest acquired by such partner in ex- (C) Effect of retroactive electionsFor ner is treated as related to the distributee
change for the intangible is treated as ng@urposes of paragraph (h)(12)(iv)(A) ofpartner to the extent that the continuing
being described in paragraphghis section, references to August 10partner’s partnership interest was re-
(h)(22)(ii)(A)(2) or (3) of this section. 1993, are treated as references to July 2%gived in exchange for the intangible.

*okok ok k 1991, if the distributee partner made a (F) Effect of section 734(b) adjustment
(iv) Section 734(b) adjustments (A) valid retroactive election underon partners’ capital accountdf one or
In general The anti-churning rules of §1.197-1T. more partners are subject to the anti-

this paragraph (h) do not apply to a con- (D) Partner’s share of basis increase churning rules under this paragraph (h)
tinuing partner’s share of an increase ikor purposes of this paragraplwith respect to a section 734(b) adjust-
the basis of a section 197(f)(9) intangibl¢h)(12)(iv), a continuing partner’s sharement allocable to an intangible asset, tax-
held by a partnership under section 734(lof a basis increase is equal to — payers may use any reasonable method to
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determine amortization of the asset fogible allocable to partners other than A or persons rés $180 (the gain the partnership would have recog-
book purposes, provided that the methoted to fA;has‘ vyetll as tcertaintoth(retr r_)::lrtrrtersf Wh;se pmizled tf it ha(qu fo||d ;h? int?r?gidb_let t(t))r t|ts f)aierarket
chase of their interests meet certain criteria. Becausalue immediately before the distribution). Because

used dQeS not contravene the purposes and C are not related to A, and A's acquisition of itshis amount exceeds the section 732(b) basis in-
the an_t"Chummg rules under SeCtIOI’_l 19 fartnership interest does not satisfy the necessary arease of $150, the entire section 732(b) basis in-
and this paragraph (h). A method will beeria, the section 732(b) basis increase is subject to theease is amortizable.
considered to contravene the purposes afiti-churning provisions to the extent that it exceeds B (i) In applying the anti-churning rules to future
the anti-churning rules if the effect of thénd C’s proportionatg share of the ur}realized appreciﬂansfers of th“e distributed intgngible, upder para-
book adjustments resulting from thet|0n from the intangible. B and C's proportionategraph (h)(12)(ii)(C) of this section, one-sixth of the

. . shares of the unrealized appreciation from the intangintangible will continue to be subject to the anti-
methoq is such that_an)_/ portlo_n of the tayje is 120 (2/3 of $180). This is the amount of gaichurning rules, determined as follows: The sum of
deduction for amortization attributable tahat would be allocated to B and C if the partnershifhe amount of the distributed intangible’s basis that
the section 734 adjustment is allocatedold the intangible immediately before the distributionis nonamortizable under paragraph (g)(2)(ii)(B) of
directly or indirectly, to a partner who iSIﬁr its ff:_ir m;a;l;ié)vzlue_ of $180. Ther(etforet.)_$1t2i) c::ihis s_e(r:]tion (fO_) ?ﬂd th? tothlunrezﬂizeddaEpretﬁia—
. 5 . . the section asis increase is not subject to thien inherent in the intangible reduced by the
SUbJeCt to the an_tl Chummg rules with reanti-churning rules. The remaining $30 of the sectioemount of the increase in the adjusted basis of the
spect to such adjustment. 732(b) basis increase is subject to the anti-churnirgjstributed intangible under section 732(b) to which
*oHxE K rules. Accordingly, Ais treated as having two intangithe anti-churning rules do not apply ($180 - $150 =

(vi) Partner is or becomes a user ofles, an amortizable section 197 intangible with an a&30), over the fair market value of the distributed in-
partnership intangible— (A) Genera| lusted basis of $120 and a new amortization period ¢éngible ($180).

. 15 years and a nonamortizable intangible with an ad- Example 30. Distribution of section 197(f)(9) in-
rUIe_' If, as par_t of a series of relate(_j transJusted basis of $30. tangible contributed to the partnership by a partner
aCt_|OnS _that includes a trar_l_sa(_:_tlort de- (iii) In applying the anti-churning rules to future (i) The facts are the same asbrample 29except
scribed in paragraph (h)(12)(ii), (iii), (iv), transfers of the distributed intangible, under parathat C purchased the intangible used in the consult-
or (v) of this section, an anti-churninggraph (h)(12)(ii)(C) of this section, one-third of theing business in 1988 for $60 and contributed the in-
partner becomes (or remains) a user of diangible will continue to be subject to the anti-tangible to ABC in 1990. At that time, the intangible
: . . .churning rules, determined as follows: The sum dfiad a fair market value of $150 and an adjusted tax
intangible that is treated as transferred i - les, d ined as foll h dhad a fai ket value of $150 and dusted

9 . he amount of the distributed intangible’s basis thabasis of $60. When ABC distributes the intangible
the_ transaction (as a _reSU|t of the pf_irmerssnonamortizable under paragraph (g)(2)(ii)(B) ofto A in 2000, the intangible has a fair market value
being treated as having owned their pranis section ($0) and the total unrealized apprecia@f $180 and a basis of $60.
portionate share of partnership assets), thien inherent in the intangible reduced by the (ii) As in Examples 2&nd?29, the adjusted basis
anti-churning rules shall app|y to the pro_amount of the increase in the adjusted basis of ttof the intangible in A's hands is $150 under section

ortionate share of such intanaible that igistributed intangible under section 732(b) to whict¥32(b). However, the increase in the adjusted basis of
P 9 . . the anti-churning rules do not apply ($180 - $120 the intangible under section 732(b) is only $90 ($150
treated as transferred by the am"ChuranSO), over the fair market value of the distributed inadjusted basis after the distribution compared to $60

partner, notwithstanding the applicationangible ($180). basis before the distribution). Pursuant to paragraph
of paragraph (h)(12)(ii), (iii), (iV), or (V) Example 29. Distribution of section 197(f)(9) in-(g)(2)(ii)(B) of this section, A steps into the shoes of
of this section. tangible to partner who acquired partnership inter-ABC with respect to the $60 of A's adjusted basis in
ok ok* est after the effective dat¢i) The facts are the same the intangible that corresponds to ABC's basis in the
as in example 28, except that B and C form ABC itintangible and this portion of the basis is nonamortiz-

(k) e 1990. A does not acquire an interest in ABC untiable. B and C are not related to A, A acquired the

Example 28. Distribution of section 197(f)(9) in-1995. |n 1995, A contributes $150 to ABC in ex-ABC interest from an unrelated person after August
tangible to partner who acquired partnership inter-change for a one-third interest in ABC. At the timel0, 1993, and the intangible was acquired by ABC be-
est prior to the effective date(i) In 1990, A, B, and  of the distribution, the adjusted basis of As interestore A acquired the ABC interest. Therefore, under
C each contribute $150 cash to form general partngg A is $150. paragraph (h)(12)(ii) of this section, the section
ship ABC for the purpose of engaging in a consult- i As in Example 28the anti-churning rules do 732(b) basis increase is amortizable to the extent of A,
ing business and a software manufacturing businessst apply to the increase in the basis of the intangB, and C's allocable share of the unrealized apprecia-
The partners agree to share partnership profits apgh distributed to A under section 732(b) to the extion from the intangible. The total unrealized appreci-
losses equally. In 2000, the partnership distributegn that it does not exceed the unrealized appreciation from the intangible that is allocable to A, B, and
the consulting business to Ain liquidation of A's en+jon from the intangible allocable to B and C. UndecC is $120. If ABC had sold the intangible immedi-
tire interest in ABC. The only asset of the consultharagraph (h)(12)(ii) of this section, the anti-churnately before the distribution to A for its fair market
ing business is a nonamortizable intangible, whicfhg provisions also do not apply to the sectiorvalue of $180, it would have recognized gain of $120,
has a fair market value of $180 and a basis of $0. A2 (b) basis increase to the extent of A's allocablehich would have been allocated $10 to A, $10 to B,
the time of the distribution, the adjusted basis of Agpare of the unrealized appreciation from the intarand $100 to C under section 704(c). Because A, B,
interest in ABC is $150. Ais notrelated to B or C. giple because A acquired the ABC interest from aand C's allocable share of the unrealized appreciation
~ (ii) Under section 732(b), A's adjusted basis in thnrelated person after August 10, 1993, and the ifrom the intangible exceeds the section 732(b) basis
intangible distributed by ABC is $150, a $150 increasgyngible was acquired by the partnership before Acrease in the intangible, the entire $90 of basis in-
over the basis of the intangible in ABC's hands. In dejcquired the ABC interest. Under paragraplerease is amortizable by A. Accordingly, after the dis-
termining whether the anti-churning rules apply to anyn)(12)(ii)(E) of this section, A is deemed to acquiretribution, A will be treated as having two intangibles,
portion of the basis increase, A is treated as havinge ABC partnership interest from an unrelated pen amortizable section 197 intangible with an ad-
owned and used A's proportionate share of partnershigy, pecause A acquired the ABC partnership interejsisted basis of $90 and a new amortization period of
property. Thus, Ais treated as holding an interest ify exchange for a contribution to the partnership of5 years and a nonamortizable intangible with an ad-
the intangible during the transition period. Becausgroperty other than the distributed intangible and, gtisted basis of $60.
the intangible was not amortizable prior to the enacie time of the contribution, no partner in the part- (i) In applying the anti-churning rules to future
ment of sectiqn 197, the section 732@ increase in tr_ﬂf’ership was related to A. Consequently, the increasnsfers of the distributed intangible, under paragraph
basis of the intangible may be subject to the antj, the pasis of the intangible under section 732(b) ig)(12)(ii)(C) of this section, one-half of the intangible
churning provisions. - Paragraph (h)(12)(ii) of this sechot subject to the anti-churning rules to the extent afill continue to be subject to the anti-churning rules,
tion provides that the anti-churning provisions applyne total unrealized appreciation from the intangibleletermined as follows: The sum of the amount of the
to the extent that the section 732(b) adjustment exjiocaple to A, B, and C. The total unrealized appredistributed intangible’s basis that is nonamortizable
ceeds the total unrealized appreciation from the intagation from the intangible allocable to A, B, and Cunder paragraph (g)(2)(i)(B) of this section ($60) and
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the total unrealized appreciation inherent in the intargre published in theederal Register
gible reduced by the amount of the increase in the ad-

justed basis of the distributed intangible under sectioh* * * *

732(b) to which the anti-churning rules do not apply

($120 - $90 = $30), over the fair market value of the David Mader,

distributed intangible ($180).

* ok ok k% Acting Deputy Commissioner
() %% of Internal Revenue.

(1) In general * * * Paragraphs

iy . . . (Filed by the Office of the Federal Register on Janu-
(h)(lZ)(II), (IV), and (Vl) of this section ary 20, 2000, 1:19 p.m., and published in the issue of

?pply to partnership diStr!bUtionS OCCUl'the Federal Register for January 25, 2000, 65 F.R.
ring on or after the date final regulationg903)
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Definition of Terms

Revenue rulings and revenue procedurgdies to both A and B, the prior ruling isnew ruling does more than restate the
(hereinafter referred to as “rulings”) that modified because it corrects a publishedubstance of a prior ruling, a combination
have an effect on previous rulings use thgosition. (Compare wittamplifiedand of terms is used. For examplaodified
following defined terms to describe theclarified, above). and supersededlescribes a situation
effect: Obsoleteddescribes a previously pub-where the substance of a previously pub-
Amplified describes a situation wherelished ruling that is not considered detertished ruling is being changed in part and
no change is being made in a prior pubminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly useds desired to restate the valid portion of
being extended to apply to a variation oin a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth therein. Thustulings that are obsoleted because afiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulations. A rulingthe previously published ruling is first
applied to A, and the new ruling holdsmay also be obsoleted because the sutmodified and then, as modified, is super-
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokedlescribes situations where thavhich a list, such as a list of the names of
Clarified is used in those instancegosition in the previously published rul-countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languagebeing stated in the new ruling. names in subsequent rulings. After the
has caused, or may cause, some confu-Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in éhe new ruling does nothing more tharseveral times, a new ruling may be pub-
prior ruling is being changed. restate the substance and situation oflshed that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undell prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeds used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancand regulations. The term is also usedill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singlaction such as the issuance of new or
being changed. Thus, if a prior rulingruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied to A but nothat were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it apfiod of time in separate rulings. If theService study.

E.O—Executive Order. PHC—Personal Holding Company.

AbbreV|at|0nS ER—Employer. PO—Possession of the U.S.

The following abbreviations in current use and for-ER|sA—Employee Retirement Income Security Act.PR—Partner.

merly used will appear in material published in theEX—Executor. PRS—Partnership.

Bulletin.

B F—Fiduciary. PTE—Prohibited Transaction Exemption.
A_Ind'V'duél' FC—Foreign Country. Pub. L—Public Law.
Acq.—Ac.qwescence. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.
B—Inleldu.a.I. FISC—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
BE—Beneficiary. FPH—Foreign Personal Holding Company. Rev. Ruk—Revenue Ruling.
:ﬁ;‘i‘;ﬁérd of Tax Appeals. F.R—Federal Register. S—Subsidiary.

C —Individual. FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedral Rules.

FX—Foreign Corporation.
G.C.M—Chief Counsel’s Memorandum.

Stat—Statutes at Large.
T—Target Corporation.

C.B—Cumulative Bulletin.
CFR—Code of Federal Regulations.

Cl—City. GE—Grantee. T.C—Tax Court.

COOR—Cooperative. GP—General Partner. T.D—Treasury Decision.
Ct.D—Court Decision. GR—Grantor. TFE—Transferee.

CY—County. IC—Insurance Company. TFR—Transferor.

D—Decedent. I.R.B—Internal Revenue Bulletin. T.I.R—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.

DE—Donee. LP—Limited Partner. TR—Trust.

Del. Order—Delegation Order. LR—Lessor. TT—Trustee.

DISG—Domestic International Sales Corporation. M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.

E—Estate. O—Organization. Y—Corporation.

EE—Employee. P—Parent Corporation. Z—Corporation.
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