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Introduction
The Internal Revenue Bulletin is the authoritative instrument of
the Commissioner of Internal Revenue for announcing official
rulings and procedures of the Internal Revenue Service and for
publishing Treasury Decisions, Executive Orders, Tax Conventions, legislation, court decisions, and other items of general
interest. It is published weekly and may be obtained from the
Superintendent of Documents on a subscription basis. Bulletin
contents are compiled semiannually into Cumulative Bulletins,
which are sold on a single-copy basis.
It is the policy of the Service to publish in the Bulletin all substantive rulings necessary to promote a uniform application of
the tax laws, including all rulings that supersede, revoke, modify, or amend any of those previously published in the Bulletin.
All published rulings apply retroactively unless otherwise indicated. Procedures relating solely to matters of internal management are not published; however, statements of internal
practices and procedures that affect the rights and duties of
taxpayers are published.
Revenue rulings represent the conclusions of the Service on the
application of the law to the pivotal facts stated in the revenue
ruling. In those based on positions taken in rulings to taxpayers
or technical advice to Service field offices, identifying details
and information of a confidential nature are deleted to prevent
unwarranted invasions of privacy and to comply with statutory
requirements.
Rulings and procedures reported in the Bulletin do not have the
force and effect of Treasury Department Regulations, but they
may be used as precedents. Unpublished rulings will not be
relied on, used, or cited as precedents by Service personnel in
the disposition of other cases. In applying published rulings and
procedures, the effect of subsequent legislation, regulations,

court decisions, rulings, and procedures must be considered,
and Service personnel and others concerned are cautioned
against reaching the same conclusions in other cases unless
the facts and circumstances are substantially the same.
The Bulletin is divided into four parts as follows:
Part I.—1986 Code.
This part includes rulings and decisions based on provisions of
the Internal Revenue Code of 1986.
Part II.—Treaties and Tax Legislation.
This part is divided into two subparts as follows: Subpart A,
Tax Conventions and Other Related Items, and Subpart B, Legislation and Related Committee Reports.
Part III.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to these
subjects are contained in the other Parts and Subparts. Also
included in this part are Bank Secrecy Act Administrative Rulings. Bank Secrecy Act Administrative Rulings are issued by
the Department of the Treasury’s Office of the Assistant Secretary (Enforcement).
Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbarment and suspension lists, and announcements.
The last Bulletin for each month includes a cumulative index
for the matters published during the preceding months. These
monthly indexes are cumulated on a semiannual basis, and are
published in the last Bulletin of each semiannual period.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.
For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.
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Part I. Rulings and Decisions Under the Internal Revenue Code
of 1986
Section 42.—Low-Income
Housing Credit

Section 483.—Interest on
Certain Deferred Payments

T.D. 9260, page 1001. See REG-144784-02, page
1036.

The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of June 2006. See Rev. Rul. 2006-29, page 1031.

The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of June 2006. See Rev. Rul. 2006-29, page 1031.

Section 904.—Limitation
on Credit

Section 280G.—Golden
Parachute Payments
Federal short-term, mid-term, and long-term rates
are set forth for the month of June 2006. See Rev.
Rul. 2006-29, page 1031.

Section 382.—Limitation
on Net Operating Loss
Carryforwards and Certain
Built-In Losses Following
Ownership Change
The adjusted applicable federal long-term rate is
set forth for the month of June 2006. See Rev. Rul.
2006-29, page 1031.

Section 412.—Minimum
Funding Standards
The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of June 2006. See Rev. Rul. 2006-29, page 1031.

Section 467.—Certain
Payments for the Use of
Property or Services
The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of June 2006. See Rev. Rul. 2006-29, page 1031.

Section 468.—Special
Rules for Mining and Solid
Waste Reclamation and
Closing Costs
The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of June 2006. See Rev. Rul. 2006-29, page 1031.

Section 482.—Allocation
of Income and Deductions
Among Taxpayers
Federal short-term, mid-term, and long-term rates
are set forth for the month of June 2006. See Rev.
Rul. 2006-29, page 1031.
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Section 642.—Special
Rules for Credits and
Deductions
Federal short-term, mid-term, and long-term rates
are set forth for the month of June 2006. See Rev.
Rul. 2006-29, page 1031.

Section 807.—Rules for
Certain Reserves

26 CFR 1.904–2: Carryback and carryover of unused
foreign tax.

T.D. 9260
DEPARTMENT OF
THE TREASURY
Internal Revenue Service
26 CFR Parts 1 and 602

The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of June 2006. See Rev. Rul. 2006-29, page 1031.

Application of Separate
Limitations to Dividends From
Noncontrolled Section 902
Corporations

Section 846.—Discounted
Unpaid Losses Defined

AGENCY: Internal Revenue Service
(IRS), Treasury.

The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of June 2006. See Rev. Rul. 2006-29, page 1031.

ACTION: Temporary regulations.

Section 861.—Income
From Sources Within the
United States
Temporary and proposed regulations provide guidance on apportioning interest expense of a noncontrolled section 902 corporation and, for purposes of
apportioning the interest expense of a taxpayer, characterizing the stock of a noncontrolled section 902
corporation. The regulations also clarify the definition of a 10 percent owned corporation. See T.D.
9260, page 1001. See REG-144784-02, page 1036.

Section 902.—Deemed
Paid Credit Where Domestic
Corporation Owns 10
Percent or More of
Voting Stock of Foreign
Corporation
Temporary and proposed regulations provide guidance on applying the look-through rules to dividends
from noncontrolled section 902 corporations. The
regulations also provide guidance on dividends from
a fourth-, fifth- or sixth-tier foreign corporation, and
modify the definition of foreign income taxes. See
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SUMMARY: This document contains
temporary regulations regarding the application of separate foreign tax credit
limitations to dividends received from
noncontrolled section 902 corporations
under section 904(d)(4). Section 403 of
the American Jobs Creation Act of 2004,
Public Law 108–357, 118 Stat. 1418 (October 22, 2004) (AJCA), modified the
treatment of such dividends effective for
taxable years beginning after December
31, 2002. Section 403(l) of the Gulf Opportunity Zone Act of 2005, Public Law
109–135, 119 Stat. 2577 (December 22,
2005) (GOZA), permits taxpayers to elect
to defer the effective date of the AJCA
amendments until taxable years beginning
after December 31, 2004. The temporary regulations provide guidance needed
to comply with these changes and affect
corporations claiming foreign tax credits.
The text of these temporary regulations
also serves as the text of the proposed
regulations (REG–144784–02) set forth in
the notice of proposed rulemaking on this
subject published elsewhere in this issue
of the Bulletin.
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DATES: Effective Date: These regulations
are effective April 25, 2006. For dates of
applicability, see §§1.861–9T(f)(4)(iv),
1.861–12T(c)(4)(iii),
1.902–1T(g),
1.904–2T(h)(1) and (2), 1.904–4T(c)
(2)(i), 1.904–5T(o)(2), 1.904–7T(f)(10),
1.904(f)–12T(g)(5), and 1.964–1T(c)(2)
and (c)(6).
Applicability Dates: These regulations
generally apply to dividends paid in taxable years of noncontrolled section 902
corporations beginning after December 31,
2002.
FOR
FURTHER
INFORMATION
CONTACT: Ginny Chung (202) 622–3850
(not a toll-free call).
SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act
These temporary regulations are being
issued without prior notice and public procedure pursuant to the Administrative Procedure Act (5 U.S.C. 553). For this reason,
the collections of information contained in
these regulations have been reviewed and,
pending receipt and evaluation of public
comments, approved by the Office of Management and Budget under control number 1545–2014. Responses to these collections of information are required to obtain
a tax benefit.
An agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless the
collection of information displays a valid
OMB control number.
For further information concerning
these collections of information, and
where to submit comments on the collections of information and the accuracy
of the estimated burden, and suggestions
for reducing this burden, please refer to the
preamble of the cross-referencing notice
of proposed rulemaking published in this
issue of the Bulletin.
Books or records relating to a collection
of information must be retained as long
as their contents may become material in
the administration of any internal revenue
law. Generally, tax returns and tax return
information are confidential, as required
by 26 U.S.C. 6103.
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Background
This document contains amendments
to the regulations under sections 861,
902, 904, and 964 relating to the application of separate limitations to dividends
from noncontrolled section 902 corporations (10/50 corporations) under section
904(d)(4), as amended by the AJCA and
GOZA. Prior to the Taxpayer Relief Act of
1997, Public Law No. 105–34, 111 Stat.
788, 971 (1997) (1997 Act), dividends
from each 10/50 corporation were subject
to a separate foreign tax credit limitation
(a separate category for dividends from
each 10/50 corporation). The 1997 Act
modified these rules, effective for taxable
years beginning after December 31, 2002.
In lieu of the separate category treatment,
the 1997 Act provided that dividends paid
by 10/50 corporations that are not passive
foreign investment companies out of earnings and profits accumulated in taxable
years beginning on or before December
31, 2002, (10/50 dividends out of pre-2003
earnings) would be included in a single
separate category (the single category for
dividends from all 10/50 corporations),
and dividends from 10/50 corporations out
of earnings and profits accumulated in taxable years beginning after December 31,
2002, (10/50 dividends out of post-2002
earnings) would be treated as income in
a separate category based on the separate
category of the underlying earnings and
profits being distributed (look-through
treatment). On December 23, 2002, the
IRS and the Treasury Department issued
Notice 2003–5, 2003–1 C.B. 294, which
provided guidance addressing the application of section 904 to dividends paid by
10/50 corporations under the 1997 Act.
The AJCA modified the 10/50 dividend
rules in the 1997 Act and provided that dividends from 10/50 corporations would be
eligible for look-through treatment effective for taxable years beginning after December 31, 2002, without regard to when
the distributed earnings were accumulated.
Section 403(l) of the GOZA provided a
rule allowing a taxpayer to elect, for taxable years beginning after December 31,
2002, and before January 1, 2005, not to
apply the expanded look-through rules enacted in the AJCA to 10/50 dividends out
of pre-2003 earnings. Section 403(l) of
the GOZA also provided, with respect to
carrybacks and carryforwards under sec-
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tion 904(c) of excess foreign taxes allocable to a dividend from a 10/50 corporation, that a taxpayer that elects not to apply
the expanded look-through rules enacted
in the AJCA to taxable years beginning in
2003 and 2004 must defer the application
of the look-through rules for carryovers of
excess foreign taxes contained in section
904(d)(4)(C)(iv).
The temporary regulations modify the
section 902 and 904 regulations to reflect
the look-through treatment of dividends
from 10/50 corporations and provide transition rules for the treatment of overall foreign losses and separate limitation losses
under section 904(f) and the carryover of
excess foreign taxes under section 904(c).
The temporary regulations also modify the
grouping rules of §1.904–4(c) that apply
for purposes of determining whether an
item of income is considered high-taxed
income, the rules under §1.861–9T governing the apportionment of interest expense of a 10/50 corporation, and the rules
under §1.861–12T governing the characterization of stock of a 10/50 corporation
for purposes of apportioning the shareholder’s interest expense.
In addition, the temporary regulations
modify the regulations under section 964
to add rules permitting majority domestic corporate shareholders of a 10/50 corporation to make tax accounting elections
on behalf of the 10/50 corporation. The
temporary regulations also expand the section 964 regulations to allow controlling
United States shareholders and majority
domestic corporate shareholders to adopt
or change the taxable year of a controlled
foreign corporation or 10/50 corporation
(as the case may be) on behalf of the foreign corporation. The temporary regulations also revise the regulations’ procedural rules to permit statements evidencing the shareholders’ action to be filed with
the shareholders’ tax returns instead of 183
days after the close of the foreign corporation’s taxable year. Finally, the temporary
regulations modify the section 964 regulations to eliminate obsolete provisions and
reorganize some of the rules contained in
§1.964–1T(g).
The IRS and the Treasury Department
request comments on additional guidance
that may be needed to implement section
403 of the AJCA and section 403(l) of the
GOZA.
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Explanation of Provisions
I. Interest Expense Apportionment
A. Interest expense of a 10/50 corporation
For purposes of apportioning interest
expense of a 10/50 corporation in order to apply the dividend look-through
rule, new §1.861–9T(f)(4) generally applies the principles of §1.861–9T(f)(3)
(apportionment of interest expense of a
controlled foreign corporation). Under
this rule, interest expense of a 10/50 corporation may be apportioned using either
the asset method or the modified gross
income method. Section 1.861–9T(f)(4)
also provides that the election to use the
asset method or modified gross income
method may be made by either the 10/50
corporation itself or by the “majority
domestic corporate shareholders” of the
10/50 corporation. The term majority
domestic corporate shareholders means
those domestic corporations that meet the
ownership requirements of section 902(a)
with respect to the 10/50 corporation (or
to a first-tier foreign corporation that is a
member of the same qualified group as the
10/50 corporation) that, in the aggregate,
own directly or indirectly more than 50
percent of the combined voting power of
all of the voting stock of the 10/50 corporation that is owned directly or indirectly
by all domestic corporations that meet the
ownership requirements of section 902(a)
with respect to the 10/50 corporation (or
a relevant first-tier 10/50 corporation).
Unlike a controlled foreign corporation
(CFC), however, a 10/50 corporation will
not be required to use the asset method
even though the majority domestic corporate shareholders elect the fair market
value method of apportionment. Compare
§1.861–9T(f)(3)(i) and §1.861–8T(c)(2)
(requiring CFC to use fair market value
method if controlling United States shareholders as defined in §1.861–9T(f)(3)(ii)
elect fair market value method). The IRS
and the Treasury Department believe that
the conformity rule of §1.861–8T(c)(2)
should not apply to foreign corporations
that are not controlled by domestic shareholders. Therefore, regardless of the
methods used by the majority domestic
corporate shareholders of a 10/50 corporation, the 10/50 corporation (or the majority
domestic corporate shareholders on behalf
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of the 10/50 corporation) may elect to use
any of the methods described in §1.861–9T
or §1.861–9 (e.g., the modified gross income, tax book value, alternative tax book
value, or fair market value method) to
apportion the 10/50 corporation’s interest
expense.
B. Characterization of stock of a 10/50
corporation
For purposes of apportioning interest
expense to income of a taxpayer in the
various separate categories under section
904(d), §1.861–12T(c)(4) currently treats
stock of each 10/50 corporation owned
by the taxpayer as an asset giving rise to
income in a separate category. The temporary regulations are amended to reflect
the repeal of separate categories for dividends from 10/50 corporations. Because
dividends from 10/50 corporations are
eligible for look-through treatment in the
same manner as dividends from CFCs,
the IRS and the Treasury Department believe that stock of a 10/50 corporation
should be treated for interest expense apportionment purposes in the same manner
as stock of a CFC, which is characterized based on the income produced in
the current year, or expected to be produced in future years, by the assets of
the CFC. See §1.861–12T(c)(3). Accordingly, §1.861–12T(c)(4) is amended to
provide that stock in a 10/50 corporation is characterized as an asset in the
various separate categories on the basis of either the asset method (described
in §1.861–12T(c)(3)(ii)) or the modified gross income method (described in
§1.861–12T(c)(3)(iii)), depending on the
method used by the 10/50 corporation to
apportion its interest expense. In addition,
the temporary regulations eliminate the
special rule in §1.861–12T(c)(4)(ii) for
separate limitation losses, which provided
that a taxpayer could elect to reallocate
interest expense that resulted in a loss in
a separate category for dividends from a
10/50 corporation. This rule is no longer
necessary due to the elimination of separate categories for dividends from 10/50
corporations.
C. Definition of “10 percent owned
corporation”
The current temporary regulations require an affiliated group using the tax
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book value method in apportioning its
interest expense to adjust the basis of
stock in any “10 percent owned corporation” that is held directly by members
of the group to reflect the member’s pro
rata share of such corporation’s earnings and profits (or deficit in earnings
and profits). §1.861–12T(c)(1), (c)(2).
The adjustment must take into account
such corporation’s pro rata share of the
earnings and profits (or deficit) of any
lower-tier 10 percent owned corporation.
§1.861–12T(c)(2)(iii). In general, a corporation is a “10 percent owned corporation”
if members of the affiliated group own
directly or indirectly 10 percent or more
of the voting power of the corporation.
§1.861–12T(c)(2)(ii). As amended by this
Treasury Decision, the basis adjustment
rule of §1.861–12T(c)(2)(i) is revised to
clarify that it applies to stock of a 10 percent owned corporation not only where
stock in a 10 percent owned corporation
is held directly by members of the affiliated group, but also where the stock is
held indirectly through a partnership or
other pass-through entity. Thus, the basis
adjustment is required whenever the stock
(rather than the interest in the pass-through
entity) is the relevant asset for purposes of
interest expense apportionment.
II. Deemed Paid Credit Under Section 902
A. Extension of look-through rules and
tier limitation
The 1997 Act and AJCA amendments
expanded the look-through treatment of
dividends from 10/50 corporations. The
temporary regulations amend §1.902–1(d)
to reflect these changes. The temporary
regulations also reflect provisions of the
1997 Act amending section 902 to provide
for the calculation of deemed-paid taxes
with respect to distributions through up to
six tiers of foreign corporations in a chain
of corporations in a “qualified group” described in section 902(b)(2). Under section 902(b)(2), the term “qualified group”
does not include any foreign corporation
below the third tier in the chain unless such
corporation is a controlled foreign corporation of which the domestic corporation
is a United States shareholder. For a member of the qualified group below the third
tier, only foreign income taxes paid with
respect to periods during which it was a
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controlled foreign corporation are eligible
to be deemed paid. The temporary regulations modify §1.902–1 to reflect these
statutory amendments, effective for taxes
paid by fourth-, fifth-, and sixth-tier qualified group members with respect to taxable
years beginning after August 5, 1997.
B. Amounts included in post-1986 foreign
income taxes
Under §1.902–1(a)(7), foreign income
taxes do not include amounts not treated
as a tax or certain taxes for which credit
is disallowed under various provisions of
section 901. The temporary regulations
update the definition of foreign income
taxes in §1.902–1(a)(7) to exclude taxes
for which a credit is disallowed under sections 901(j) (relating to the disallowance
of a credit for foreign taxes paid or accrued
to certain countries), sections 901(k) and
(l) (disallowing credit for certain withholding taxes paid with respect to dividends
or other income if the recipient does not
meet certain holding period requirements
or is under an obligation to make related
payments with respect to substantially
similar or related property), or any similar
provision. In addition, the temporary regulations modify §1.902–1(a)(8) to reflect
the amendment of section 902(c)(2)(B)
in 1997, which clarified the definition of
post-1986 foreign income taxes by substituting the phrase “attributable to” for the
phrase “deemed paid with respect to.”
Section 1113(c)(2) of the 1997 Act provided that in the case of any chain of foreign corporations described in clauses (i)
and (ii) of section 902(b)(2)(B), no liquidation, reorganization, or similar transaction in a taxable year beginning after August 5, 1997, can have the effect of permitting taxes to be taken into account under section 902 which could not have been
taken into account under section 902 but
for the transaction. This rule was enacted
as part of the effective date of the 1997
Act’s extension of the deemed-paid credit
rules from three to six tiers as discussed
above. Accordingly, §1.902–1T(c)(8) is
added to clarify that foreign taxes paid or
accrued by a qualified group member are
not eligible to be deemed paid if they were
paid or accrued in a taxable year beginning
on or before August 5, 1997, if such member was a fourth-, fifth- or sixth-tier corporation with respect to the taxpayer on the
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first day of its first taxable year beginning
after August 5, 1997.
III. Carryovers and Carrybacks of Excess
Foreign Taxes Under Section 904(c)
Section 904(d)(4)(C)(iv), as amended
by the AJCA, provides that look-through
treatment applies to the carryover of excess foreign taxes from pre-2003 taxable
years to post-2002 taxable years to the
extent that they are allocable to dividends from 10/50 corporations. Consistent with this statutory amendment,
§1.904–2T(h)(1) provides that to the extent that a taxpayer has paid, accrued, or
deemed paid excess taxes in a separate
category for dividends from a 10/50 corporation paid in a pre-2003 taxable year
and these excess taxes are carried over
to taxable years beginning on or after the
first day of the 10/50 corporation’s first
post-2002 taxable year, the excess taxes
are assigned to the appropriate separate
category as if the associated dividends had
been eligible for look-through treatment
when paid, based on the reconstruction of
the 10/50 corporation’s pre-2003 earnings
in accordance with §1.904–7T(f) (discussed below in section V.E., “Treatment
of earnings and taxes accumulated during
a non-look-through period”). In the case
of excess taxes attributable to dividends
from a 10/50 corporation with respect to
which the taxpayer is no longer a qualifying shareholder as of the first day of its first
post-2002 taxable year, §1.904–2T(h)(1)
provides that the excess taxes are assigned
pro rata to the separate categories to which
the foreign corporation’s pre-2003 earnings would have been assigned had they
been distributed in the last year that the
taxpayer was a qualifying shareholder.
If the Commissioner determines that
the look-through characterization of the
excess taxes cannot be reasonably determined under one of the methods described
in §1.904–7T(f)(4), the Commissioner will
assign such taxes to the general limitation
category. Section 1.904–2T(h)(1) also
provides that any excess taxes carried over
from pre-2003 taxable years to post-2002
taxable years that would otherwise be
assigned to the passive category are assigned to the general limitation category.
The IRS and the Treasury Department
believe that these rules are appropriate because to the extent the pre-2003 dividend
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paid by the 10/50 corporation that generated the excess credits would have been
treated as passive income, such income
and associated taxes would have been considered high-taxed income under section
904(d)(2)(A)(iii)(III) and generally would
have been recharacterized as general limitation income and taxes.
Section 904(d)(4)(C)(iv), as amended
by the AJCA, authorizes the Secretary to
issue regulations for allocating carrybacks
of excess taxes allocable to a dividend
paid by a 10/50 corporation in a post-2002
taxable year to a pre-2003 taxable year
for purposes of allocating such dividend
among the separate categories in effect for
the taxable year to which carried. The IRS
and the Treasury Department determined
that the regulations should not provide for
the carryback of post-2002 excess taxes attributable to look-through dividends paid
by a 10/50 corporation to a separate limitation category for dividends from each
10/50 corporation in pre-2003 years. Such
a rule would be administratively burdensome because it would require taxpayers
to maintain multiple sets of section 904(c)
accounts for separate categories for the
2003 and 2004 taxable years and because it
would necessitate complex stacking rules
to determine the amount of excess taxes in
a separate category that were attributable
to dividends paid by specific 10/50 corporations. Accordingly, §1.904–2T(h)(2)
provides that excess taxes that are allocable to dividends from 10/50 corporations
paid in post-2002 taxable years that are
attributable to one or more separate categories are carried back to prior taxable
years in the same separate categories to
which the dividends were assigned.
IV. High-taxed Income of a 10/50
Corporation
In general, income received or accrued
by a United States person that would otherwise be passive income is treated as
general limitation income if the income is
determined to be high-taxed income within
the meaning of section 904(d)(2)(F). In
determining whether passive income is
high-taxed income, the grouping rules of
§1.904–4(c) apply separately to dividends
and subpart F inclusions from each controlled foreign corporation, income of a
qualified business unit (QBU), and income
of a QBU of a controlled foreign corpora-
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tion and any other look-through entity as
defined in §1.904–5(i). §§1.904–4(c)(4)
and (c)(5)(iv). The temporary regulations
at §1.904–4T(c)(3) and (c)(4) provide
that the grouping rules similarly apply
separately to dividends from each 10/50
corporation, which includes dividends that
are treated as passive income either on a
look-through basis or due to inadequate
substantiation. The IRS and the Treasury Department believe that this rule is
consistent with the intent of the existing
separate grouping rules as well as legislative intent that “the high-tax income rules
apply appropriately to dividends treated
as passive category income because of
inadequate substantiation.” H.R. Conf.
Rep. No. 755, 108th Cong. 2d Sess. 386
n.222 (2004). Consistent with the changes
to the look-through rules enacted in the
AJCA, this rule is effective for dividends
paid in post-2002 taxable years of 10/50
corporations.
V. Look-through Rules as Applied to 10/50
Corporations
A. Treatment of dividends paid by a 10/50
corporation in general
Section 904(d)(4)(A), as amended by
the AJCA, provides that look-through
treatment applies to any dividend paid by
a 10/50 corporation in a post-2002 taxable
year, regardless of the year in which the
earnings were accumulated. Accordingly,
§1.904–5T(c)(4)(iii) provides that any dividends paid in a post-2002 taxable year to
a domestic corporation by a 10/50 corporation with respect to which the domestic
corporation meets the stock ownership requirements of section 902(a) are treated as
income in a separate category in proportion to the ratio of the portion of earnings
and profits attributable to income in such
category to the total amount of earnings
and profits of the 10/50 corporation. Interest, rents, and royalties paid by a 10/50
corporation to a domestic corporation
are not eligible for look-through treatment and are treated as passive income
except as otherwise provided in section
904(d)(2)(A) and the regulations thereunder. Any dividend distribution by a 10/50
corporation to a shareholder that is not a
corporation meeting the stock ownership
requirements of section 902(a) or (b) is
also treated as passive income. Finally,
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as provided in section 904(d)(4)(C)(ii),
§1.904–5T(c)(4)(iii) provides that a dividend from a 10/50 corporation is treated
as passive income if the look-through
characterization of the dividend is not
substantiated to the satisfaction of the
Commissioner. These rules are generally
applicable to dividends paid by a 10/50
corporation during its first post-2002 taxable year and thereafter, without regard
to whether the corresponding taxable year
of the dividend recipient is a post-2002
taxable year.
B. Allocation and apportionment of
expenses of a 10/50 corporation
In applying look-through to dividends
from 10/50 corporations, expenses of the
10/50 corporation (such as payments of
interest, rents, and royalties) must be allocated and apportioned to the 10/50 corporation’s pools of post-1986 undistributed
earnings. §1.904–5T(c)(2)(iii) provides
that expenses of a 10/50 corporation are
allocated and apportioned to the income of
the 10/50 corporation in the same manner
as expenses of a CFC. See, e.g., section
954(b)(5); §1.904–5(c)(2)(ii)).
The temporary regulations, however,
do not extend the special allocation rule
for related person interest expense under
section 954(b)(5) and §1.904–5(c)(2)(ii)
(providing that interest paid by a CFC
to a U.S. shareholder or any related
look-through entity is first allocated to
reduce foreign personal holding company
income which is passive income) to interest paid by 10/50 corporations. The AJCA
did not extend look-through treatment
to interest paid by a 10/50 corporation
to a domestic shareholder or to a related
entity, and 10/50 corporations are not subject to subpart F. Accordingly, interest
paid by a 10/50 corporation to a domestic
shareholder, CFC, or another 10/50 corporation is treated as passive income (or
high withholding tax interest, financial
services income, or high-taxed general
limitation income, as appropriate) and is
apportioned to reduce the payor’s pools
of post-1986 undistributed earnings under
the rules applicable to unrelated person
interest expense, even though the generally applicable expense allocation rules
of §1.904–5 apply to determine which
earnings are reduced at the payor 10/50
corporation level.
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C. Treatment of dividends paid between
lower-tier look-through entities
To reflect the extension of look-through
treatment to dividends paid by 10/50 corporations and the repeal of separate categories for dividends from each 10/50
corporation, the temporary regulations remove the rules of §1.904–4(g) and amend
the relevant provisions of §§1.902–1
and 1.904–5. In order for a dividend
from a 10/50 corporation to qualify for
look-through treatment, the shareholder
must be a domestic corporation meeting the stock ownership requirements of
section 902(a) with respect to the 10/50
corporation. Sections 904(d)(2)(E) and
904(d)(4).
In determining whether dividends paid
by lower-tier corporations are eligible
for look-through treatment, the eligibility
requirements for dividends from 10/50
corporations and CFCs cannot be precisely conformed, because a taxpayer’s
eligibility for look-through treatment of
a dividend from a 10/50 corporation is
based on whether the taxpayer meets the
stock ownership requirements of section
902, whereas a taxpayer’s eligibility for
look-through treatment of a dividend from
a CFC is based on whether the taxpayer is
a United States shareholder with respect
to the CFC under section 951(b). See
sections 904(d)(2)(E)(i), 904(d)(3)(A),
904(d)(3)(D), and 904(d)(4)(A). However, the IRS and the Treasury Department
believe that the eligibility requirements for
look-through treatment of dividends from
10/50 corporations and CFCs should be
conformed to the greatest extent possible.
Accordingly, §1.902–1T(d)(1) provides
that the amount of foreign taxes deemed
paid is computed separately with respect
to post-1986 undistributed earnings or pre1987 accumulated profits in each separate
category out of which a look-through dividend is paid in the following situations:
(1) a dividend from a CFC to a domestic corporation meeting the stock ownership requirements of section 902(a) that
is a United States shareholder (as defined
in section 951(b) or section 953(c)) of the
CFC; (2) a dividend from a 10/50 corporation to a domestic corporation meeting the
stock ownership requirements of section
902(a); (3) a dividend received by an upper-tier CFC from a lower-tier CFC where
the CFCs are related look-through entities
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under §1.904–5(i)(3); and (4) a dividend
from a CFC or 10/50 corporation to a foreign corporation that is eligible to compute an amount of foreign taxes deemed
paid under section 902(b)(1) (i.e., both the
payor and payee corporations are members of the same qualified group as defined in section 902(b)(2)). Similarly, the
temporary regulations at §1.904–5T(i)(4)
apply look-through treatment to any dividend paid by a CFC or 10/50 corporation to another member of the same qualified group (as defined in section 902(b)(2))
that is eligible to compute an amount of
foreign taxes deemed paid under section
902(b)(1), and retain the current rule of
§1.904–5(i)(3) to the extent that it applies
look-through treatment to dividends between CFCs that have a common 10 percent U.S. shareholder but do not meet the
requirements of section 902(b).
D. Application of section 904(g) to 10/50
corporations
Section 904(g) (redesignated under
the AJCA as section 904(h) for taxable
years beginning after 2006) provides that
certain inclusions, including dividends
and interest paid or accrued by a United
States-owned foreign corporation to a
United States shareholder or a related
person and which would be treated as foreign source income, are treated as U.S.
source income. Section 904(g)(6) defines
a United States-owned foreign corporation
as any foreign corporation if United States
persons (as defined in section 7701(a)(30)
hold 50 percent or more of either the total
combined voting power of all classes of
voting stock or the total value of the stock.
Section 1.904–5(m) provides rules concerning the resourcing of certain amounts
received or accrued (or treated as received
or accrued) by a United States shareholder
from a CFC. The temporary regulations at
§1.904–5T(m) clarify that the rules for resourcing interest and dividends also apply
to a 10/50 corporation that meets the definition of a United States-owned foreign
corporation. These temporary regulations
apply to amounts paid by a 10/50 corporation in taxable years of such corporation
beginning after April 25, 2006.
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E. Treatment of earnings and taxes
accumulated during a non-look-through
period
Section 1.904–7T(f)(2) provides that
earnings accumulated and foreign income
taxes paid after a 10/50 corporation had
a domestic corporate shareholder that
met the stock ownership requirements
of section 902(a) but before any such
shareholder was eligible for look-through
treatment of dividends (non-look-through
pool) that exist as of the end of the 10/50
corporation’s last pre-2003 taxable year
are treated as if they were accumulated
and paid during a period in which the
distribution would have been eligible for
look-through treatment (look-through period). These earnings and taxes are treated
as the opening balance of the post-1986
undistributed earnings and taxes pools
in the 10/50 corporation’s other separate
categories on the first day of the 10/50
corporation’s first post-2002 taxable year.
Dividends that were paid in pre-2003 taxable years out of earnings accumulated in
a non-look-through pool are not eligible
for look-through treatment.
Section 1.904–7T(f)(4)(i) provides that
in order to substantiate the look-through
characterization of the earnings and
taxes in the non-look-through pools,
the taxpayer must reconstruct the
non-look-through pools of earnings and
taxes for each year in the non-look-through
period, beginning with the first year in
which earnings were accumulated in the
non-look-through pool.
Earnings and
taxes are treated as if they were accumulated during a look-through period, taking
into account earnings distributed and taxes
deemed paid in the non-look-through
period as if they were distributed and
deemed paid pro rata from the amounts
that were added to the non-look-through
pools during the non-look-through period. As reconstructed, earnings and taxes
in the non-look-through pools as of the
last day of the 10/50 corporation’s last
pre-2003 taxable year are assigned to the
look-through pools on the first day of the
10/50 corporation’s first post-2002 taxable
year.
The IRS and the Treasury Department
recognize that shareholders may face
difficulties in reconstructing historical accumulated earnings and taxes accounts
of a 10/50 corporation on a look-through
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basis, because noncontrolling shareholders may have difficulty obtaining detailed
records for prior periods from the 10/50
corporation. Therefore, the IRS and the
Treasury Department anticipate that a reasonable approximation of the amounts
properly included in the look-through
pools, based on available records obtained
through reasonable, good-faith efforts by
the taxpayer, will adequately substantiate
the reconstruction required by the statute.
Alternatively, §1.904–7T(f)(4)(ii) provides a safe harbor in reconstructing the
non-look-through pools. Under the safe
harbor, a taxpayer may allocate the earnings and taxes in the non-look-through
pools ratably to the look-through pools on
the first day of the 10/50 corporation’s first
post-2002 taxable year in the same percentages as the taxpayer (or the qualified
group member that owns the 10/50 corporation) properly characterizes the stock
of the 10/50 corporation in the separate
categories for purposes of apportioning
the taxpayer’s (or qualified group member’s) interest expense in its first taxable
year ending after the first day of the 10/50
corporation’s first post-2002 taxable year.
Under §1.861–12T(c)(3) and (4), this characterization generally is based on how the
assets or income of the 10/50 corporation
are characterized in the separate categories
for purposes of apportioning interest expense of the 10/50 corporation in the
10/50 corporation’s first post-2002 taxable year. However, §1.904–7T(f)(4)(ii)
provides that if a taxpayer elects to use
the safe harbor rule with respect to a
10/50 corporation that uses the modified
gross income method to apportion interest expense for the 10/50 corporation’s
first post-2002 taxable year, earnings and
taxes in the non-look-through pools are
allocated to the look-through pools based
on an average of the 10/50 corporation’s
modified gross income ratios for its taxable years beginning in 2003 and 2004.
The IRS and the Treasury Department
believe that the two-year base period rule
is necessary to avoid potential distortions
associated with allocating earnings and
taxes from the non-look-through pool to
the look-through pools based on the 10/50
corporation’s modified gross income for
just one taxable year.
Section 904(d)(4)(C)(ii), as amended
by the AJCA, provides that if the Secretary
determines that look-through treatment of
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a dividend out of earnings formerly accumulated in the non-look-through pool
has not been adequately substantiated,
the dividend is treated as passive income
for purposes of section 904(d). Section
1.904–7T(f)(4)(iii) provides that in the
case where a taxpayer does not elect the
safe harbor rule of §1.904–7T(f)(4)(ii)
and the Commissioner determines that the
look-through characterization of earnings
and taxes in the non-look-through pools
cannot reasonably be determined based
on the available information, the Commissioner will assign the earnings and
associated taxes to the passive category
for purposes of section 904(d).
As provided in §1.904–7T(f)(3), rules
similar to §1.904–7T(f)(2) will apply in assigning to separate categories earnings and
taxes of a CFC that were accumulated during a non-look-through period. As reconstructed, earnings and taxes in a CFC’s
non-look-through pools as of the last day
of the CFC’s last pre-2003 taxable year
will be added to the opening balance of
the CFC’s look-through pools of earnings
and taxes on the first day of the CFC’s
first post-2002 taxable year. The taxpayer
must substantiate the look-through characterization of such earnings and taxes in accordance with §1.904–7T(f)(4) by either
reconstructing the non-look-through pools
or electing the safe harbor.
In addition,
as provided in
§1.904–7T(f)(6),
the
rules
of
§1.904–7T(f)(2) will apply to assign
to separate categories pre-1987 accumulated profits and pre-1987 foreign income
taxes of a foreign corporation that were
accumulated during a non-look-through
period and, prior to the AJCA amendments, would have been assigned to a
separate category for dividends from a
10/50 corporation. Accordingly, pre-1987
accumulated profits and pre-1987 foreign
income taxes accumulated during a
non-look-through period will be treated
as if they were accumulated during a
look-through period. The taxpayer must
substantiate the look-through characterization of such earnings and taxes
in accordance with §1.904–7T(f)(4) by
either reconstructing the annual layers of
pre-1987 accumulated profits or electing
the safe harbor.
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F. Treatment of a deficit accumulated in a
non-look-through period
Section 1.904–7T(f)(5) provides that
if there is an accumulated deficit in the
non-look-through pool as of the end of a
10/50 corporation’s last pre-2003 taxable
year, the deficit and associated taxes are
treated in the same manner as earnings
and taxes in a positive non-look-through
pool, i.e., the deficit and taxes are treated
as if they had been accumulated and paid
during a look-through period. The earnings and deficits in earnings making up
the accumulated deficit are assigned to the
look-through pools based on where the
10/50 corporation’s income and expenses
or losses would have been assigned had
they been incurred during a look-through
period, or, if the taxpayer elects the safe
harbor, the deficit is allocated based on
how the stock of the 10/50 corporation
is properly characterized for interest expense apportionment purposes. If the
taxpayer does not elect the safe harbor
and the Commissioner determines that
the look-through characterization of the
deficit in the non-look-through pool cannot be reasonably determined based on the
available information, the Commissioner
will assign the deficit and any associated
taxes to the 10/50 corporation’s passive
category.
The temporary regulations treat the
deficit in the non-look-through pool as
the opening balance of the post-1986
undistributed earnings pools in the 10/50
corporation’s other separate categories on
the first day of the 10/50 corporation’s first
post-2002 taxable year. If the 10/50 corporation makes a distribution in a post-2002
taxable year in which there is a deficit balance in the aggregate of the look-through
pools (as increased or reduced by earnings
or a deficit in the non-look-through pool),
the deficit balance is carried back, on a
look-through basis, to reduce pre-1987
accumulated profits on a last in-first out
basis, and the deficit is removed from
post-1986 undistributed earnings. See
§1.902–2(a)(1). If the deficit reduces to
zero all of the pre-1987 accumulated profits, no foreign taxes in any of the pre-1987
annual layers are deemed paid with respect
to the dividend. See §1.902–1(b)(4).
In the case of a CFC that was formerly
a 10/50 corporation and has a deficit
in the non-look-through pool that was
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accumulated while it was a 10/50 corporation, any deficit that was not absorbed
by earnings in the look-through pools
and that remains at the end of the CFC’s
last pre-2003 taxable year is assigned to
the look-through pools on the first day
of the CFC’s first post-2002 taxable year
based on the reconstruction or safe harbor
rules of §1.904–7T(f)(4). Foreign income
taxes associated with this deficit pool that
were previously not creditable are also
assigned to the look-through pools on the
first day of the CFC’s first post-2002 taxable year based on the same method. To
the extent that the portion of the deficit
in the non-look-through pool that is assigned to a separate category exceeds
post-1986 undistributed earnings in that
category as of the end of the CFC’s last
pre-2003 taxable year, the deficit will
carry forward into the CFC’s post-1986
undistributed earnings pools for 2003.
Under §1.904–7T(f)(6), similar rules apply to recharacterize a deficit in pre-1987
accumulated profits and any associated
pre-1987 foreign income taxes that were
accumulated during a non-look-through
period.
G. Pre-acquisition E&P of a 10/50
corporation
Section 904(d)(4)(C)(i)(II), as amended
by the AJCA, provides that the Secretary
may prescribe regulations regarding the
treatment of distributions out of earnings
and profits of a 10/50 corporation for periods before the taxpayer’s acquisition of the
stock to which the distributions relate (preacquisition E&P). Such distributions may
be out of post-1986 undistributed earnings
accumulated by a 10/50 corporation before the specific shareholder acquired its
stock or out of pre-1987 accumulated profits accumulated before the 10/50 corporation had any qualifying shareholder. Prior
to the AJCA amendments, such distributions, as well as distributions by a CFC
out of earnings and profits for periods during which it was not a CFC, were subject to a separate foreign tax credit limitation for dividends from a 10/50 corporation. See section 904(d)(1)(E), section
904(d)(2)(E), and §1.904–4(g)(3).
The temporary regulations do not limit
look-through treatment for dividends out
of earnings and profits accumulated in
non-look-through periods during which
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a 10/50 corporation or CFC had no
qualifying shareholder. The IRS and
the Treasury Department believe that
look-through treatment of pre-acquisition
earnings is the more appropriate policy
result than passive category treatment, if
look-through characterization can be adequately substantiated under the rules of
§§1.904–5T(c)(4)(iii) and 1.904–7T(f)(4).
In addition, the temporary regulations
do not limit look-through treatment for
dividends out of pre-acquisition E&P accumulated in periods during which the
distributing corporation was a 10/50 corporation, because any such restriction
would create administrative complexities
associated with maintaining multiple sets
of look-through pools starting on different dates for different U.S. shareholders.
Accordingly, distributions of earnings
and profits from 10/50 corporations and
CFCs in post-2002 taxable years are generally eligible for look-through treatment,
regardless of whether the distributing corporation was a look-through entity when
the earnings were accumulated, and regardless of when the taxpayer acquired its
stock.
H. Post-1986 undistributed earnings of
a CFC attributable to dividends from
lower-tier 10/50 corporations
Where a CFC has a separate category
for dividends from each 10/50 corporation containing earnings attributable to
pre-2003 distributions from the lower-tier
10/50 corporation, §1.904–7T(f)(7) provides that the CFC’s look-through pools
of earnings and taxes will be adjusted
to account for accumulated earnings and
taxes attributable to dividends from the
lower-tier 10/50 corporation as if the
earnings and taxes were accumulated and
deemed paid during a look-through period. Therefore, the earnings and taxes
are recharacterized on the same basis
used by the taxpayer to reconstruct the
non-look-through pools of the lower-tier
10/50 corporation under §1.904–7T(f)(4).
Taxes in each separate category for dividends from a lower-tier 10/50 corporation are assigned to the upper-tier CFC’s
look-through pools based on where the
associated earnings distributed by the
lower-tier foreign corporation (prior to
being reduced by, for example, expense
apportionment or payment of foreign in-
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come taxes at the CFC level) would have
been assigned had such earnings been
eligible for look-through treatment when
received by the CFC.
If a CFC has a deficit in a separate
category for dividends from a lower-tier
10/50 corporation (due to, for example,
expense apportionment or the payment of
foreign income taxes by the CFC with respect to the lower-tier 10/50 corporation),
the deficit and any associated taxes are
treated as if they had been accumulated
and deemed paid during a look-through period. Accordingly, the deficit is assigned
to the upper-tier CFC’s look-through pools
based on where the upper-tier CFC’s income and expenses or losses would have
been assigned had dividends from the
lower-tier 10/50 corporation been eligible
for look-through treatment in the year such
dividends were paid or such expenses and
losses were incurred by the CFC.
Similar to §1.904–7T(f)(4)(ii) (which
provides a safe harbor in reconstructing the non-look-through pools to account for undistributed earnings (or a
deficit) and taxes in the non-look-through
pool of a 10/50 corporation or CFC),
§1.904–7T(f)(7)(iii) provides a safe harbor in reconstructing the look-through
pools at the CFC level to account for
undistributed earnings (or a deficit) and
taxes in a CFC-level separate category
for dividends from a lower-tier 10/50
corporation. The taxpayer may allocate
the earnings (or deficit) and taxes to the
look-through pools at the CFC level by
applying the safe harbor at the level of
the CFC. Thus, if the taxpayer elects the
safe harbor, the earnings (or deficit) and
taxes are allocated based on how the CFC
would properly characterize the stock
of the lower-tier 10/50 corporation for
purposes of apportioning the CFC’s interest expense, which in turn is based on
the apportionment ratios properly used
by the 10/50 corporation to apportion its
interest expense in its first post-2002 taxable year. In the case of a taxpayer that
elects to use the safe harbor rule where the
10/50 corporation uses the modified gross
income method to apportion interest expense for its first post-2002 taxable year,
undistributed earnings (or a deficit) and
taxes in a CFC-level separate category for
dividends from a 10/50 corporation are
allocated to the look-through pools based
on the average of the 10/50 corporation’s
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modified gross income ratios for its taxable years beginning in 2003 and 2004.
In the case of a CFC that has in its
qualified group a chain of 10/50 corporations, the safe harbor applies first to the
stock of the third-tier 10/50 corporation
and then to the stock of the second-tier
10/50 corporation. In the case of a taxpayer that elects the safe harbor with respect to a lower-tier 10/50 corporation of
which the taxpayer was no longer a qualifying shareholder as of the end of the upper-tier CFC’s last pre-2003 taxable year
(e.g., because the 10/50 corporation was
no longer a member of the CFC’s qualified group), the earnings (or deficit) and
taxes in the separate category for dividends
from the lower-tier 10/50 corporation are
assigned to the CFC’s look-through pools
in the same percentages as the stock of the
10/50 corporation would have been characterized had the look-through rules applied in the last year the taxpayer was a
qualifying shareholder of the 10/50 corporation.
If the taxpayer does not elect the safe
harbor and the Commissioner determines
that the look-through characterization of
the undistributed earnings (or deficit) and
taxes in a CFC’s separate category for dividends from a lower-tier 10/50 corporation
cannot reasonably be determined based on
the available information, the Commissioner will assign the earnings (or deficit)
and taxes to the CFC’s passive category.
I. Treatment of distributions received by a
10/50 corporation from a lower-tier 10/50
corporation when the corporations do not
have the same taxable years
Section 1.904–7T(f)(8) provides guidance concerning when a dividend paid
by a lower-tier corporation to an upper-tier corporation that is a member of
the same qualified group is eligible for
look-through treatment when the corporations’ first post-2002 taxable years
begin on different dates. In the case of a
dividend paid during the upper-tier corporation’s post-2002 taxable year but during
the lower-tier corporation’s pre-2003 taxable year, the dividend will be included in
a separate category in the year received.
However, any earnings of the upper-tier
corporation attributable to such dividends
are treated, beginning on the first day of
the upper-tier corporation’s next taxable
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year, as if they were accumulated during a
look-through period. Dividends paid during the upper-tier corporation’s pre-2003
taxable year but during the lower-tier
corporation’s post-2002 taxable year are
eligible for look-through treatment in the
year received.
VI. Separate Limitation Losses and
Overall Foreign Losses
Because the 1997 Act and the AJCA
eliminated separate categories for dividends from 10/50 corporations for
post-2002 taxable years, the temporary
regulations provide transition rules for
recapture in a post-2002 taxable year of
(1) an overall foreign loss (OFL) or separate limitation loss (SLL) in a separate
category for dividends from each 10/50
corporation that offset U.S. source income
or income in other separate categories,
respectively, in a pre-2003 taxable year;
and (2) an SLL in another separate category (e.g., the general limitation or passive
category) that offset income in a separate
category for dividends from each 10/50
corporation in a pre-2003 taxable year.
A. Recapture of an OFL or SLL incurred
in a separate category for dividends from
a 10/50 corporation
Section 1.904(f)–12T(g)(1) provides
that where a taxpayer had an OFL or SLL
in a separate category for dividends from
a 10/50 corporation (i.e., an OFL, or SLL,
in the separate category that offset U.S.
source income, or income in other separate
categories, in a pre-2003 taxable year, or a
later year in which the taxpayer received a
dividend in the separate category, and the
OFL or SLL would have been recaptured
out of income in the separate category for
dividends from that 10/50 corporation),
the OFL or SLL account is recaptured out
of income in the taxpayer’s other separate categories in the same percentages
as the income generated by the assets of
the 10/50 corporation. Specifically, the
loss account will be recaptured in subsequent taxable years out of income in
the same separate categories in which the
stock of the 10/50 corporation is properly
characterized for purposes of apportioning the taxpayer’s interest expense in
its first taxable year in which dividends
from the 10/50 corporation are eligible
for look-through treatment (i.e., its first
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taxable year ending after the first day of
the 10/50 corporation’s first post-2002
taxable year). Any SLL account in a separate category for dividends from a 10/50
corporation with respect to another category that would be assigned to that other
category under this rule will be eliminated, since “recapture” to and from the
same category would be meaningless. See
§1.904(f)–12T(g)(4) Example 1.
The IRS and the Treasury Department
determined that it is appropriate to reallocate OFL and SLL accounts based on
how the taxpayer characterizes the stock
of the 10/50 corporation for interest expense apportionment purposes in its first
taxable year ending after the first day of the
10/50 corporation’s first post-2002 taxable
year. The IRS and the Treasury Department believe that recapturing losses from
income earned in subsequent years is a forward-looking concept. Reallocating losses
that were incurred in a separate category
for dividends from each 10/50 corporation to the appropriate separate category
based on the interest expense apportionment ratio (as opposed to, for example,
reallocating losses based on reconstructed
non-look-through pools) is consistent with
that concept.
In the case of a taxpayer that has an OFL
or SLL account in a separate category for
dividends from a 10/50 corporation but
no longer is a qualifying shareholder with
respect to the foreign corporation, the
IRS and the Treasury Department determined that reallocating OFLs and SLLs
incurred in separate categories for dividends from 10/50 corporations to the other
separate categories may be inappropriate.
In pre-2003 taxable years, recapture of
the OFL or SLL would not have occurred
because the taxpayer would not have received any additional dividends from the
corporation that would be treated as income in the separate 10/50 loss category
(unless the former shareholder reacquired
a sufficient interest in the corporation to
become a qualifying shareholder). Accordingly, §1.904(f)–12T(g)(3) provides
that where a taxpayer was not a qualifying shareholder with respect to a foreign
corporation on December 20, 2002 (or
was not a qualifying shareholder on the
first day of the taxpayer’s first post-2002
taxable year, pursuant to a transaction that
was the subject of a binding contract which
was in effect on December 20, 2002), any
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OFL or SLL accounts in the taxpayer’s
separate category for dividends from that
corporation will not be reallocated. See
Notice 2003–5 (announcing regulations
would provide that OFL and SLL accounts
in a separate category for dividends from
each 10/50 corporation where the taxpayer
was no longer a qualifying shareholder of
as of December 20, 2002, will not be consolidated into the OFL and SLL accounts
of the single category for dividends from
10/50 corporations).
Section 1.904(f)–12T(g)(3) also provides that where an OFL or SLL account
in a separate category for dividends from
each 10/50 corporation is not reallocated
because the taxpayer is no longer a qualifying shareholder of that foreign corporation, the taxpayer may not carry over
any excess foreign taxes in that separate
category to another separate category on
a look-through basis. However, the temporary regulations allow the taxpayer to
elect to carry over all excess taxes in its
separate categories for dividends from
10/50 corporations to the other separate
categories, provided that the taxpayer also
reallocates the OFL and SLL accounts
of such separate categories for dividends
from 10/50 corporations into the OFL and
SLL accounts of the appropriate separate
categories.
B. Recapture of an SLL incurred in other
categories
To the extent that an SLL in another
separate category (e.g., the general limitation or passive category) offset income in a
separate category for dividends from each
10/50 corporation in a pre-2003 taxable
year (or later year with or within which the
10/50 corporation’s last pre-2003 taxable
year ends), income subsequently earned
in the loss category will be recaptured as
income in the same separate categories
in which the taxpayer properly characterizes the stock of the 10/50 corporation
on a look-through basis for purposes of
apportioning the taxpayer’s interest expense. See §§1.904(f)–12T(g)(2). Section
1.904(f)–12T(g)(4), Example 2, illustrates
how the apportionment rule applies to
SLLs in the general limitation and passive
categories that previously offset income
in a separate category for dividends from
a 10/50 corporation, where the taxpayer
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characterizes the stock of the 10/50 corporation as a multiple category asset.
VII. Tax Elections, Adoptions of Method of
Accounting or Taxable Year, and Changes
in Method of Accounting or Taxable
Year Made on Behalf of a CFC or 10/50
Corporation
Section 1.964–1T(c)(2) and (3) add
rules allowing the majority domestic corporate shareholders of a 10/50 corporation
to make an election, adopt a method of
accounting or taxable year, or change a
method of accounting or taxable year on
behalf of the 10/50 corporation. Under
§1.964–1T(c)(5), the term majority domestic corporate shareholders is defined
as those domestic corporations that meet
the ownership requirements of section
902(a) with respect to the 10/50 corporation (or to a first-tier foreign corporation
that is a member of the same qualified
group as the 10/50 corporation), that, in
the aggregate, own directly or indirectly
more than 50 percent of the combined
voting power of all the voting stock of the
10/50 corporation that is owned directly
or indirectly by all domestic corporations
that meet the ownership requirements of
section 902(a) with respect to the 10/50
corporation (or a relevant first-tier foreign
corporation).
Section 1.964–1(c)(3) of the current final regulations permits controlling United
States shareholders of a CFC to make an
election, or to adopt or change a method
of accounting, on behalf of the CFC. Subject to the rules of section 898, the temporary regulations at §1.964–1T(c)(3) extend this rule to permit controlling United
States shareholders of a CFC to adopt or
change the taxable year of a CFC. Finally,
the temporary regulations revise the requirement that the controlling shareholders file a written statement executed by
each of the controlling shareholders with
the IRS within 180 days of the close of
the foreign corporation’s taxable year for
which the adoption or change in method of
accounting is to be effective. In lieu of the
written statement, §1.964–1T(c)(3)(i)(B)
requires that the jointly executed statement
evidencing the controlling shareholders’
consent to the adoption or change be retained by one or more of the shareholders,
and that each shareholder file a separate
statement with its tax return for the taxable
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year with or within which the foreign corporation’s taxable year ends. This change
will facilitate e-filing by eliminating the
signature requirement and will facilitate
compliance by conforming the dates on
which the election statement and the shareholder’s tax return must be filed.
VIII. Election to Defer Effective Date of
10/50 Look-through Rules
A. Time, form, and manner of election
As discussed in the Background section of this document, section 403(l) of the
GOZA provides a rule under which a taxpayer may elect not to apply the extended
look-through rules enacted in the AJCA
for taxable years of 10/50 corporations beginning after December 31, 2002, and before January 1, 2005 (2003 and 2004 taxable years). In order to make the election,
a taxpayer must attach a statement notifying the IRS of such election to its next tax
return for which the due date (with extensions) is more than 90 days after April 25,
2006. The electing taxpayer’s tax liability as shown on its original or amended tax
returns for its affected taxable years generally must be consistent with the guidance
set forth in Notice 2003–5, 2003–1 C.B.
294, and the rules of §1.861–12T(c)(4)
(characterizing the stock of a 10/50 corporation as an asset in the various separate
categories). The electing taxpayer must
also make appropriate adjustments to eliminate any double benefit arising from the
election in years that are not open for assessment. §1.904–7T(f)(9).
B. Transition rules
Taxpayers that elect to apply the preAJCA look-through rules for the 2003 and
2004 taxable years must assign dividends
paid by 10/50 corporations in their 2003
and 2004 taxable years out of pre-2003
earnings to a single separate category for
dividends from all 10/50 corporations (see
Notice 2003–5). The temporary regulations provide transition rules for applying
the AJCA look-through rules in taxable
years of 10/50 corporations beginning after December 31, 2004.
Under §1.904–7T(f)(9)(iii), pre-2003
earnings (or a deficit) and taxes in the
non-look-through pool that existed as of
the end of the foreign corporation’s last
pre-2005 taxable year are treated as if
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they were accumulated and paid during a
period in which a distribution from that
corporation would have been eligible for
look-through treatment. These earnings
(or deficits) and taxes are added to the foreign corporation’s post-1986 undistributed
earnings and taxes pools in the appropriate
separate categories on the first day of the
foreign corporation’s first post-2004 taxable year. In accordance with the principles of §1.904–7T(f)(4), the taxpayer must
reconstruct the non-look-through pools or,
if the taxpayer elects the safe harbor, allocate the earnings and taxes in the foreign
corporation’s non-look-through pools to
the foreign corporation’s look-through
pools on the first day of the foreign corporation’s first post-2004 taxable year. Under the safe harbor, this allocation is made
in the same percentages as the taxpayer
properly characterized the stock of the foreign corporation for purposes of interest
expense apportionment in the taxpayer’s
first taxable year ending after the first day
of the foreign corporation’s first post-2002
taxable year. If the taxpayer does not elect
the safe harbor and the Commissioner
determines that the look-through characterization of the earnings (or deficit) and
taxes cannot reasonably be determined,
the Commissioner will allocate the earnings (or deficit) and taxes to the passive
category.
To the extent that a taxpayer had excess foreign taxes in the single category
for dividends from all 10/50 corporations
(regardless of whether they were carried forward from separate categories for
dividends from each 10/50 corporation
in pre-2003 taxable years under Notice
2003–5 or resulted from dividends paid
in 2003 and 2004 taxable years), they
will be carried forward to the appropriate
separate categories in the same manner
as excess taxes in the separate categories
for dividends from each 10/50 corporation
are carried over in the case of a non-electing taxpayer. See §1.904–2T(h)(1). The
taxpayer must determine which 10/50 corporations paid the dividends to which the
excess taxes are attributable and then assign the taxes to the appropriate separate
categories as if such dividends had been
eligible for look-through treatment when
paid. Accordingly, §1.904–7T(f)(9)(iv)
provides that excess taxes in the single
category for dividends from 10/50 corporations are assigned to the appropriate
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separate categories by reconstructing the
non-look-through pools or, if the taxpayer
elects the safe harbor, by allocating the
taxes in the same percentages as the taxpayer properly characterized the stock
of the foreign corporation for purposes
of apportioning the taxpayer’s interest
expense for its first taxable year with or
within which the 10/50 corporation’s first
post-2002 taxable year began. This transition rule applies only to excess taxes
attributable to dividends out of pre-2003
earnings, because only these taxes are included in the single category for dividends
from all 10/50 corporations.
To the extent that excess taxes carried
forward to the single category for dividends from 10/50 corporations under the
rules of Notice 2003–5 were absorbed by
low-taxed dividends paid by 10/50 corporations in 2003 or 2004 taxable years
out of pre-2003 earnings, or expired unused, the amount of excess taxes carried
forward to a separate category on a lookthrough basis will be smaller than the aggregate amount of excess taxes initially
carried forward to the single category for
dividends from 10/50 corporations. To
simplify the process of determining which
10/50 corporations paid the dividends to
which the remaining excess taxes are attributable, §1.904–7T(f)(9)(iv) treats the
remaining excess taxes as attributable pro
rata to the dividends paid by all 10/50 corporations out of non-look-through pools
in a particular taxable year that resulted
in excess taxes that were eligible to be
carried forward. Such excess taxes are
then carried forward to the separate categories based on how the non-look-through
pools are recharacterized under the rules of
§1.904–7T(f)(4).
Excess taxes that would otherwise be
assigned to the passive category and excess taxes with respect to which neither
the IRS nor the taxpayer can substantiate look-through character are assigned to
the general limitation category. This rule,
previously discussed in section III above,
applies regardless of whether a taxpayer
elects to apply the pre-AJCA look-through
rules to dividends paid in taxable years of
its 10/50 corporations beginning in 2003
and 2004.
To the extent that a taxpayer has excess
foreign taxes attributable to a look-through
dividend paid by a 10/50 corporation in
post-2002 taxable years and such taxes are
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eligible for carryback, the taxes will be carried back within the same separate category and not to the separate categories or
single category for dividends from 10/50
corporations. See §1.904–7T(f)(9)(v).
For taxpayers that maintained OFL and
SLL recapture accounts in the single category for dividends from all 10/50 corporations (for example, as the result of consolidating OFL and SLL accounts of separate categories for dividends from each
10/50 corporation into one set of OFL and
SLL accounts of the single category for
dividends from all 10/50 corporations under Notice 2003–5), the temporary regulations provide a transition rule for recapture in a post-2004 taxable year of an OFL
and SLL in the single category for dividends from all 10/50 corporations. Section
1.904–7T(f)(9)(vi) provides that the OFL
and SLL accounts are assigned to the appropriate separate categories, on the first
day of the taxpayer’s first post-2004 taxable year following the last taxable year in
which it received a dividend in this category. The assignment is based on how the
stock of each 10/50 corporation giving rise
to the OFL or SLL is properly characterized for purposes of apportioning the taxpayer’s interest expense for its first taxable
year with or within which the 10/50 corporation’s first post-2002 taxable year began.
For taxpayers that maintained an SLL
recapture account in another separate category (e.g., the general or passive category) with respect to the single category
for dividends from all 10/50 corporations,
§1.904–7T(f)(9)(vii) provides that the SLL
will be recaptured as income in the appropriate separate categories in post-2004 taxable years. Income is recaptured in the
separate categories in the same percentages as the taxpayer properly characterized
the stock of the 10/50 corporations with respect to which the loss account was established for purposes of apportioning the taxpayer’s interest expense for its first taxable
year with or within which the 10/50 corporation’s first post-2002 taxable year began.
Where a CFC or 10/50 corporation had
a single category for dividends from all
10/50 corporations containing earnings
attributable to dividends paid in 2003 or
2004 taxable years of a lower-tier 10/50
corporation, the undistributed earnings,
previously-taxed earnings, and associated taxes are treated in post-2004 taxable
years in the same manner as pre-2003
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undistributed earnings and taxes in a separate category for dividends from each
10/50 corporation maintained at the CFC
or 10/50 corporation level. Accordingly,
§1.904–7T(f)(9)(viii) provides that the
undistributed earnings and associated
taxes in the single category for dividends
from all 10/50 corporations are assigned to
the appropriate separate categories based
on the taxpayer’s reconstruction of the
non-look-through pools of the lower-tier
foreign corporation, or, if the taxpayer
elects the safe harbor, by allocating the
earnings and taxes in the same percentages as the taxpayer properly characterized
(or would have characterized) the stock
of the lower-tier 10/50 corporation for
purposes of apportioning the upper-tier
corporation’s interest expense for its first
post-2002 taxable year.
Where a CFC or 10/50 corporation had
an aggregate deficit in the single category
for dividends from all 10/50 corporations
as of the end of the foreign corporation’s
2004 taxable year, the deficit and associated taxes are treated in the same manner
as a deficit in post-1986 undistributed
earnings attributable to dividends from
a lower-tier 10/50 corporation. Accordingly, §1.904–7T(f)(9)(ix) provides that
the deficit is assigned to the look-through
pools based on where the upper-tier corporation’s income and expenses or losses
would have been assigned had they been
incurred during a look-through period, or,
if the taxpayer elects the safe harbor, the
deficit is allocated based on how the taxpayer properly characterized the stock of
the lower-tier corporation for purposes of
apportioning the upper-tier corporation’s
interest expense in its first taxable year
with or within which the lower-tier corporation’s first post-2002 taxable year began.
Where the taxpayer does not elect the safe
harbor and the Commissioner determines
that the look-through characterization of
the deficit cannot reasonably be determined based on the available information,
the Commissioner will assign the deficit
and taxes to the upper-tier corporation’s
passive category.
IX. Effective Date
Section 403 of the AJCA provides that
the amendments apply to taxable years
beginning after December 31, 2002. The
statutory language and legislative his-
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tory of the AJCA do not specifically state
whether the effective date refers to the taxable year of the foreign corporation or that
of the U.S. shareholder. The temporary
regulations clarify that the effective date
of the amendments refers to the foreign
corporation’s taxable year, thereby eliminating the separate category for dividends
from each 10/50 corporation as of the beginning of the foreign corporation’s first
post-2002 taxable year. Thus, dividends
paid by the foreign corporation on and after that date (including dividends paid in a
U.S. shareholder’s pre-2003 taxable year)
are eligible for look-through treatment.
Basing the effective date on the foreign
corporation’s taxable year eliminates the
need to create and maintain multiple sets
of look-through pools of a single foreign
corporation that begin on different dates
for different shareholders. Accordingly,
the temporary regulations are effective for
dividends paid in taxable years of 10/50
corporations beginning after December
31, 2002.
As discussed in the Background section of this document, section 403(l) of the
GOZA provides a rule allowing taxpayers
to elect not to apply the expanded lookthrough rules enacted in the AJCA to taxable years beginning in 2003 and 2004. As
discussed in section VIII above, the temporary regulations provide guidance on the
time, form, and manner of the election as
well as transition rules applicable to taxpayers that elect to apply the pre-AJCA
rules governing 10/50 dividends to 2003
and 2004 taxable years.
Special Analyses
It has been determined that this Treasury decision is not a significant regulatory action as defined in Executive Order
12866. Therefore, a regulatory assessment
is not required. It also has been determined that section 553(b) of the Administrative Procedure Act (5 U.S.C. chapter
5) does not apply to these regulations. For
the applicability of the Regulatory Flexibility Act (5 U.S.C. chapter 6), refer to the
Special Analyses section of the preamble
of the cross-referenced notice of proposed
rulemaking published in this issue of the
Bulletin. Pursuant to section 7805(f) of
the Internal Revenue Code, these temporary regulations will be submitted to the
Chief Counsel for Advocacy of the Small
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Business Administration for comment on
their impact on small businesses.
Drafting Information
The principal author of these regulations is Ginny Chung, Office of Associate
Chief Counsel (International). However,
other personnel from the IRS and the Treasury Department participated in their development.
*****
Amendments to the Regulations
Accordingly, 26 CFR parts 1 and 602
are amended as follows:
PART 1—INCOME TAXES
Paragraph 1. The authority for part 1
continues to read in part:
Authority: 26 U.S.C. 7805 * * *
Par. 2. Section 1.861–9T is amended as
follows:
1. Revise the last sentence of paragraph
(f)(3)(ii).
2. Redesignate paragraph (f)(4) as
paragraph (f)(5) and add a new paragraph
(f)(4).
The revision and addition read as follows:
§1.861–9T Allocation and apportionment
of interest expense (temporary).
*****
(f) * * *
(3) * * *
(ii) * * * The election shall be
made by filing a statement described
in §1.964–1T(c)(3)(ii) at the time and
in the manner described therein and
providing a written notice described in
§1.964–1T(c)(3)(iii), except that no such
statement or notice is required to be filed
or sent before July 24, 2006.
*****
(4) Noncontrolled section 902 corporations — (i) In general. For purposes of
computing earnings and profits of a noncontrolled section 902 corporation (as defined in section 904(d)(2)(E)) for federal
tax purposes, the interest expense of a noncontrolled section 902 corporation may be
apportioned using either the asset method
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described in paragraph (g) of this section
or the modified gross income method described in paragraph (j) of this section. A
noncontrolled section 902 corporation that
is not a controlled foreign corporation may
elect to use a different method of apportionment than that elected by one or more
of its shareholders. A noncontrolled section 902 corporation must use the same
method of apportionment with respect to
all its domestic corporate shareholders.
(ii) Manner of election. The election
to use the asset method described in paragraph (g) of this section or the modified
gross income method described in paragraph (j) of this section may be made
either by the noncontrolled section 902
corporation or by the majority domestic corporate shareholders (as defined in
§1.964–1T(c)(5)(ii)) on behalf of the noncontrolled section 902 corporation. The
election shall be made by filing a statement described in §1.964–1T(c)(3)(ii)
at the time and in the manner described
therein and providing a written notice
described in §1.964–1T(c)(3)(iii), except
that no such statement or notice is required
to be filed or sent before July 24, 2006.
(iii) Stock characterization. In general, the stock of a noncontrolled section
902 corporation shall be characterized in
the hands of any domestic corporation that
meets the ownership requirements of section 902(a) with respect to the noncontrolled section 902 corporation, or in the
hands of any member of the same qualified
group as defined in section 902(b)(2), using the same method that the noncontrolled
section 902 corporation uses to apportion
its interest expense. Stock in a noncontrolled section 902 corporation shall be
characterized as a passive category asset in
the hands of any such shareholder that fails
to meet the substantiation requirements of
§1.904–5T(c)(4)(iii), or in the hands of any
shareholder that is not eligible to compute
an amount of foreign taxes deemed paid
with respect to a dividend from the noncontrolled section 902 corporation for the
taxable year. See §1.861–12T(c)(4).
(iv) Effective date. This paragraph
(f)(4) applies for taxable years of shareholders ending after the first day of the
first taxable year of the noncontrolled
section 902 corporation beginning after
December 31, 2002.
*****
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Par. 3. Section 1.861–12T is amended
as follows:
1. Remove the language “directly by
the taxpayer” from paragraph (c)(2)(i) introductory text and add the language “by
the taxpayer either directly or, for taxable years beginning after April 25, 2006,
indirectly through a partnership or other
pass-through entity” in its place.
2. Revise paragraph (c)(4).
The revision reads as follows:
§1.861–12T Characterization rules and
adjustment for certain assets (temporary
regulations.)
*****
(c) * * *
(4) Characterization of stock of noncontrolled section 902 corporations—(i)
General rule. The principles of paragraph
(c)(3) of this section shall apply to stock
in a noncontrolled section 902 corporation
(as defined in section 904(d)(2)(E)). Accordingly, stock in a noncontrolled section 902 corporation shall be characterized as an asset in the various separate
limitation categories on the basis of either the asset method described in (c)(3)(ii)
of this section or the modified gross income method described in (c)(3)(iii) of
this section. Stock in a noncontrolled section 902 corporation the interest expense
of which is apportioned on the basis of
assets shall be characterized in the hands
of its domestic shareholders (as defined
in §1.902–1(a)(1)) under the asset method
described in paragraph (c)(3)(ii). Stock
in a noncontrolled section 902 corporation the interest expense of which is apportioned on the basis of gross income shall
be characterized in the hands of its domestic shareholders under the gross income
method described in paragraph (c)(3)(iii).
(ii) Nonqualifying shareholders. Stock
in a noncontrolled section 902 corporation
shall be characterized as a passive category asset in the hands of a shareholder
that is not eligible to compute an amount of
foreign taxes deemed paid with respect to
a dividend from the noncontrolled section
902 corporation for the taxable year, and in
the hands of any shareholder with respect
to whom look-through treatment is not
substantiated. See §1.904–5T(c)(4)(iii).
(iii) Effective date. This paragraph
(c)(4) applies for taxable years of shareholders ending after the first day of the
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first taxable year of the noncontrolled
section 902 corporation beginning after
December 31, 2002.
*****
Par. 4. Section 1.902–0 is amended as
follows:
1. Revise the entry for §1.902–1(a)(4)
and add entries for §§1.902–1(a)(4)(i) and
(a)(4)(ii) .
2. Revise the entry for §1.902–1(b).
3. Revise the entry for §1.902–1(c)(8),
and add entries for §§1.902–1(c)(8)(i) and
(ii).
4.
Remove the entry for
§1.902–1(c)(9).
5. Revise the entry for §1.902–1(d).
6.
Remove the entries for
§1.902–1(d)(3), (d)(3)(i), and (d)(3)(ii).
7. Revise the entries for §§1.902–2,
1.902–2(a), and 1.902–2(b).
The revisions and additions read as follows:
§1.902–0 Outline of regulations provisions
for section 902.
*****
§1.902–1 Credit for domestic corporate
shareholder of a foreign corporation for
foreign income taxes paid by the foreign
corporation.
(a) * * *
(4) Third- or lower-tier corporation.
(i) Third-tier corporation.
(ii) Fourth-, fifth-, or sixth-tier corporation.
*****
(b) Computation of foreign income
taxes deemed paid by a domestic shareholder, first-tier corporation, or lower-tier
corporation.
*****
(c) * * *
(8) Effect of certain liquidations, reorganizations, or similar transactions on certain foreign taxes paid or accrued in taxable years beginning on or before August
5, 1997.
(i) General rule.
(ii) Example.
(d) Dividends from controlled foreign
corporations and noncontrolled section
902 corporations.
*****
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§1.902–2 Treatment of deficits in
post-1986 undistributed earnings and
pre-1987 accumulated profits of a firstor lower-tier corporation for purposes
of computing an amount of foreign taxes
deemed paid under §1.902–1.
(a) Carryback of deficits in post-1986
undistributed earnings of a first- or lowertier corporation to pre-effective date taxable years.
*****
(b) Carryforward of deficit in pre-1987
accumulated profits of a first- or lowertier corporation to post-1986 undistributed
earnings for purposes of section 902.
*****
Par. 5. Section 1.902–1 is amended as
follows:
1. Revise paragraph (a)(4).
2. Revise paragraph (a)(6).
3. Revise paragraph (a)(7).
4. Revise paragraph (a)(8)(i).
5. In paragraph (a)(8)(iii), add the
language “in a taxable year beginning
on or before December 31, 2002” after the language “(as defined in section
904(d)(2)(E)(i))” and add the language
“(26 CFR revised as of April 1, 2006)”
after the language “§1.904–4(g)(2)(iii)”.
6. Revise the heading of paragraph (b).
7. Revise paragraph (c)(8).
8. Remove paragraph (c)(9).
9.
Revise paragraphs (d)(1) and
(d)(2)(i).
10. Remove paragraph (d)(3).
11. Revise paragraph (g).
The revisions and additions read as follows:
§1.902–1 Credit for domestic corporate
shareholder of a foreign corporation for
foreign income taxes paid by the foreign
corporation.
(a) * * *
(4) Third- or lower-tier corporation. (i)
In the case of dividends paid to a second-tier corporation by a foreign corporation in a taxable year beginning after December 31, 1986, a foreign corporation
is a third-tier corporation if, at the time
a second-tier corporation receives a dividend from that foreign corporation, the
second-tier corporation owns at least 10
percent of the foreign corporation’s voting stock and the product of the following
equals at least 5 percent—
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(A) The percentage of voting stock
owned by the domestic shareholder in the
first-tier corporation; multiplied by
(B) The percentage of voting stock
owned by the first-tier corporation in the
second-tier corporation; multiplied by
(C) The percentage of voting stock
owned by the second-tier corporation in
the third-tier corporation.
*****
(ii) Fourth-, fifth-, or sixth-tier corporation. [Reserved]. For further guidance, see
§1.902–1T(a)(4)(ii).
*****
(6) Upper- and lower-tier corporations. [Reserved]. For further guidance,
see §1.902–1T(a)(6).
(7) Foreign income taxes. [Reserved].
For further guidance, see §1.902–1T(a)(7).
(8) * * * (i) In general. [Reserved]. For
further guidance, see §1.902–1T(a)(8)(i).
*****
(b) Computation of foreign income
taxes deemed paid by a domestic shareholder, first-tier corporation, or lower-tier
corporation.
*****
(c) * * *
(8) Effect of certain liquidations, reorganizations, etc., on certain foreign taxes
paid or accrued in taxable years beginning
on or before August 5, 1997. [Reserved].
For further guidance, see §1.902–1T(c)(8).
(d) Dividends from controlled foreign
corporations and noncontrolled section
902 corporations—(1) General rule.
[Reserved]. For further guidance, see
§1.902–1T(d)(1).
(2) Look-through—(i) Dividends.
[Reserved]. For further guidance, see
§1.902–1T(d)(2)(i).
(g) Effective date. [Reserved.] For further guidance, see §1.902–1T(g).
Par. 6. Section 1.902–1T is added to
read as follows:
§1.902–1T Credit for domestic corporate
shareholder of a foreign corporation for
foreign income taxes paid by the foreign
corporation (temporary).
(a)(1) through (a)(3) [Reserved]. For
further guidance, see §1.902–1(a)(1)
through (a)(3).
(a)(4)(i) [Reserved]. For further guidance, see §1.902–1(a)(4)(i).
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(ii) Fourth-, fifth-, or sixth-tier corporation. In the case of dividends paid to a
third-, fourth-, or fifth-tier corporation by
a foreign corporation in a taxable year beginning after August 5, 1997, the foreign
corporation is a fourth-, fifth-, or sixth-tier
corporation, respectively, if at the time the
dividend is paid, the corporation receiving the dividend owns at least 10 percent
of the foreign corporation’s voting stock,
the chain of foreign corporations that includes the foreign corporation is connected
through stock ownership of at least 10 percent of their voting stock, the domestic
shareholder in the first-tier corporation in
such chain indirectly owns at least 5 percent of the voting stock of the foreign corporation through such chain, such corporation is a controlled foreign corporation (as
defined in section 957) and the domestic
shareholder is a United States shareholder
(as defined in section 951(b)) in the foreign
corporation. Taxes paid by a fourth-, fifth-,
or sixth-tier corporation shall be taken into
account in determining post-1986 foreign
income taxes only if such taxes are paid
with respect to taxable years beginning after August 5, 1997, in which the corporation was a controlled foreign corporation.
(a)(5) [Reserved]. For further guidance, see §1.902–1(a)(5).
(6) Upper- and lower-tier corporations.
In the case of a sixth-tier corporation, the
term upper-tier corporation means a first-,
second-, third-, fourth-, or fifth-tier corporation. In the case of a fifth-tier corporation, the term upper-tier corporation means
a first-, second-, third-, or fourth-tier corporation. In the case of a fourth-tier corporation, the term upper-tier corporation
means a first-, second-, or third-tier corporation. In the case of a third-tier corporation, the term upper-tier corporation
means a first- or second-tier corporation.
In the case of a second-tier corporation, the
term upper-tier corporation means a firsttier corporation. In the case of a first-tier
corporation, the term lower-tier corporation means a second-, third-, fourth-, fifth-,
or sixth-tier corporation. In the case of
a second-tier corporation, the term lowertier corporation means a third-, fourth-,
fifth-, or sixth-tier corporation. In the case
of a third-tier corporation, the term lowertier corporation means a fourth-, fifth-, or
sixth-tier corporation. In the case of a
fourth-tier corporation, the term lower-tier
corporation means a fifth- or sixth-tier cor-
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poration. In the case of a fifth-tier corporation, the term lower-tier corporation means
a sixth-tier corporation.
(7) Foreign income taxes. The term
foreign income taxes means income, war
profits, and excess profits taxes as defined
in §1.902–1(a), and taxes included in the
term income, war profits, and excess profits taxes by reason of section 903, that are
imposed by a foreign country or a possession of the Untied States, including any
such taxes deemed paid by a foreign corporation under this section. Foreign income,
war profits, and excess profits taxes shall
not include amounts excluded from the
definition of those taxes pursuant to section 901 and the regulations under that section. See sections 901(f) and (i) and paragraph (c)(5) of this section. Foreign income, war profits, and excess profits taxes
also shall not include taxes for which a
credit is disallowed under section 901 and
the regulations thereunder. See sections
901(e), (h), (j), (k), and (l), and paragraphs
(c)(4) and (c)(8) of this section.
(8) Post-1986 foreign income taxes—(i)
In general. Except as provided in paragraphs (a)(10) and (a)(13) of this section,
the term post-1986 foreign income taxes
of a foreign corporation means the sum
of the foreign income taxes paid, accrued,
or deemed paid in the taxable year of the
foreign corporation in which it distributes
a dividend plus the foreign income taxes
paid, accrued, or deemed paid in the foreign corporation’s prior taxable years beginning after December 31, 1986, to the
extent the foreign taxes were not attributable to dividends distributed to, or earnings otherwise included (e.g., under section 304, 367(b), 551, 951(a), 1248, or
1293) in the income of, a foreign or domestic shareholder in prior taxable years.
Except as provided in paragraph (b)(4) of
this section, foreign taxes paid or deemed
paid by the foreign corporation on or with
respect to earnings that were distributed or
otherwise removed from post-1986 undistributed earnings in prior post-1986 taxable years shall be removed from post1986 foreign income taxes regardless of
whether the shareholder is eligible to compute an amount of foreign taxes deemed
paid under section 902, and regardless of
whether the shareholder in fact chose to
credit foreign income taxes under section
901 for the year of the distribution or inclusion. Thus, if an amount is distributed
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Foreign taxes deemed paid by
domestic shareholder or upper-tier
corporation with respect to a
separate category
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domestic shareholder or upper-tier corporation with respect to income in the
appropriate separate category. The rules
of this paragraph (d)(1) apply to dividends
received by—
(A) A domestic shareholder that is a
United States shareholder (as defined in
section 951(b) or section 953(c)) from a
first-tier corporation that is a controlled
foreign corporation;
(B) A domestic shareholder from a firsttier corporation that is a noncontrolled section 902 corporation;
(C) An upper-tier controlled foreign corporation from a lower-tier controlled foreign corporation if the corporations are related look-through entities
within the meaning of §1.904–5(i) (see
§1.904–5T(i)(3)); or
(D) A foreign corporation that is eligible to compute an amount of foreign taxes
deemed paid under section 902(b)(1),
from a controlled foreign corporation or
a noncontrolled section 902 corporation
(i.e., both the payor and payee corporations are members of the same qualified
group as defined in section 902(b)(2) (see
§1.904–5T(i)(4)).
(2) Look-through—(i) Dividends. Any
dividend distribution by a controlled foreign corporation or noncontrolled section
902 corporation to a domestic shareholder
or a foreign corporation that is eligible
to compute an amount of foreign taxes
deemed paid under section 902(b)(1) shall
be deemed paid pro rata out of each
separate category of income. Any dividend distribution by a controlled foreign
corporation to a controlled foreign corporation that is a related look-through entity
within the meaning of §1.904–5T(i)(3)
shall also be deemed to be paid pro rata
out of each separate category of income.
See §§1.904–5T(c)(4), 1.904–5(i), and
1.904–7. The portion of the foreign income taxes attributable to a particular
separate category that shall be deemed
paid by the domestic shareholder or upper-tier corporation must be computed
under the following formula:

respect to the taxpayer on the first day of
the corporation’s first taxable year beginning after August 5, 1997.
(ii) Example. P, a domestic corporation,
has owned 100 percent of the voting stock
of foreign corporation S at all times since
January 1, 1987. Until June 30, 2002, S
owned 100 percent of the voting stock of
foreign corporation T, T owned 100 percent of the voting stock of foreign corporation U, and U owned 100 percent of the
voting stock of foreign corporation V. P, S,
T, U, and V each use the calendar year as
their U.S. taxable year. Thus, beginning
in 1998 V was a fourth-tier controlled foreign corporation, and its foreign taxes paid
or accrued in 1998 and later taxable years
were eligible to be deemed paid. On June
30, 2002, T was liquidated, causing S to
acquire 100 percent of the stock of U. As
a result, V became a third-tier controlled
foreign corporation. In 2003, V paid a dividend to U. Under paragraph (c)(8) of this
section, foreign taxes paid by V in taxable years beginning before 1998 are not
taken into account in computing the foreign taxes deemed paid with respect to the
dividend paid by V to U.
(d) Dividends from controlled foreign
corporations and noncontrolled section
902 corporations—(1) General rule. If
a dividend is described in paragraphs
(d)(1) (A) through (D) of this section,
the following rules apply. If a dividend
is paid out of post-1986 undistributed
earnings or pre-1987 accumulated profits of a foreign corporation attributable
to more than one separate category, the
amount of foreign income taxes deemed
paid by the domestic shareholder or the
upper-tier corporation under section 902
and paragraph (b) of this section shall
be computed separately with respect to
the post-1986 undistributed earnings or
pre-1987 accumulated profits in each separate category out of which the dividend is
paid. See §§1.904–5T(c)(4), 1.904–5(i),
and paragraph (d)(2) of this section. The
separately computed deemed-paid taxes
shall be added to other taxes paid by the

or deemed distributed by a foreign corporation to a United States person that
is not a domestic shareholder within the
meaning of paragraph (a)(1) of this section (e.g., an individual or a corporation
that owns less than 10% of the foreign
corporation’s voting stock), or to a foreign person that does not meet the definition of an upper-tier corporation under
paragraph (a)(6) of this section, then although no foreign income taxes shall be
deemed paid under section 902, foreign income taxes attributable to the distribution
or deemed distribution that would have
been deemed paid had the shareholder met
the ownership requirements of paragraphs
(a)(1) through (4) of this section shall be
removed from post-1986 foreign income
taxes. Further, if a domestic shareholder
chooses to deduct foreign taxes paid or accrued for the taxable year of the distribution or inclusion, it shall nonetheless be
deemed to have paid a proportionate share
of the foreign corporation’s post-1986 foreign income taxes under section 902(a),
and the foreign income taxes deemed paid
must be removed from post-1986 foreign
income taxes. In the case of a foreign corporation the foreign income taxes of which
are determined based on an accounting period of less than one year, the term year
means that accounting period. See sections 441(b)(3) and 443.
(a)(8)(ii) through (c)(7) [Reserved].
For guidance, see §1.902–1(a)(8)(ii)
through (c)(7).
(8) Effect of certain liquidations, reorganizations, or similar transactions on
certain foreign taxes paid or accrued in
taxable years beginning on or before August 5, 1997—(i) General rule. Notwithstanding the effect of any liquidation, reorganization, or similar transaction, foreign taxes paid or accrued by a member
of a qualified group (as defined in section 902(b)(2)) shall not be eligible to be
deemed paid if they were paid or accrued
in a taxable year beginning on or before
August 5, 1997, by a corporation that was a
fourth-, fifth- or sixth-tier corporation with

=

Post-1986 foreign income taxes of
first-tier or lower-tier corporation
allocated and apportioned to the
separate category under §1.904–6
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Divident amount attributable to
the separate category
x

Post-1986 undistributed earnings of
first-tier or lower-tier corporation
in the separate category
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(e) through (f) [Reserved]. For further
guidance, see §1.902–1(e) through (f).
(g) Effective dates. This section and
§1.902–1 apply to any distribution made
in and after a foreign corporation’s first
taxable year beginning on or after January 1, 1987, except that the provisions
of paragraphs (a)(4)(ii), (a)(6), (a)(7),
(a)(8)(i), and (c)(8) of this section apply
to distributions made in taxable years
of foreign corporations beginning after
April 25, 2006, and, except as provided
in §1.904–7T(f)(9), the provisions of
paragraph (d) of this section apply to
distributions in taxable years of foreign
corporations beginning after December
31, 2002.
Par. 7. Section 1.902–2 is amended as
follows:
1.
Revise the section heading of
§1.902–2 and the headings for paragraphs
(a) and (b).
2. In paragraph (a)(1), remove two instances of the language “a first-, secondor third-tier corporation” and add the language “a first- or lower-tier corporation” in
its place.
3. In paragraph (b)(1), remove the language “a first-, second- or third-tier corporation” and add the language “a first- or
lower-tier corporation” in its place.
The revisions read as follows:

4. Remove the entries for §1.904–
4(g)(1) through (g)(3).
5. Redesignate the entries for §1.904–
5(c)(2)(iii) and (iv) as §1.904–5(c)(2)(iv)
and (v), respectively, and add the entry for
§1.904–5(c)(2)(iii).
6.
Revise the entry for §1.904–
5(c)(4)(i), redesignate the entry for
§1.904–5(c)(4)(iii) as §1.904–5(c)(4)(iv),
and add the entry for §1.904–5(c)(4)(iii).
7. Remove the entry for §1.904–5(f)(2),
and redesignate the entries for
§1.904–5(f)(3) and (4) as §1.904–5(f)(2)
and (3), respectively.
8. Revise the entry for §1.904–5(i)(3),
redesignate the entry for §1.904–5(i)(4)
as §1.904–5(i)(5), and add the entry for
§1.904–5(i)(4).
9.
Add the entries for §1.904–
5(m)(2)(i) and (ii).
10. Add the entries for §1.904–5(o)(1)
and (2).
11. Revise the entry for §1.904–6(a)(2).
12. Add the entry for §1.904–7(f).
13. Add the entry for §1.904(f)–12(g).
The revisions and additions read as follows:

§1.902–2 Treatment of deficits in
post-1986 undistributed earnings and
pre-1987 accumulated profits of a firstor lower-tier corporation for purposes
of computing an amount of foreign taxes
deemed paid under §1.902–1.

§1.904–2 Carryback and carryover of
unused foreign tax.

(a) Carryback of deficits in post-1986
undistributed earnings of a first- or lowertier corporation to pre-effective date taxable years.
*****
(b) Carryforward of deficit in pre-1987
accumulated profits of a first- or lower-tier
corporation to post-1986 undistributed
earnings for purposes of section 902.
Par. 8. Section 1.904–0 is amended as
follows:
1. Add the entries for §1.904–2(h),
(h)(1), and (h)(2).
2. Revise the entry for §1.904–4(c)(4).
3. Remove the entry for §1.904–
4(c)(5)(iv), and redesignate the entry for
§1.904–4(c)(5)(v) as §1.904–4(c)(5)(iv).
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§1.904–0 Outline of regulations provisions
for section 904.
*****

*****
(h) Transition rules for carryovers and
carrybacks of pre-2003 and post-2002 unused foreign tax paid or accrued with respect to dividends from noncontrolled section 902 corporations.
(1) Carryover of unused foreign tax.
(2) Carryback of unused foreign tax.

§1.904–5 Look-through rules as applied
to controlled foreign corporations and
other entities.
*****
(c) * * *
(2) * * *
(iii) Allocating and apportioning expenses of a noncontrolled section 902
corporation.
*****
(4) * * *
(i) Look-through rule for controlled foreign corporations.
***
(iii) Look-through rule for noncontrolled section 902 corporations.
***
(i) * * *
(3) Special rule for dividends between
controlled foreign corporations.
(4) Payor and recipient of dividend are
members of the same qualified group.
***
(m) * * *
(2) * * *
(i) Interest payments from controlled
foreign corporations.
(ii) Interest payments from noncontrolled section 902 corporations.
***
(o) * * *
(i) Rules for controlled foreign corporations and other look-through entities.
(ii) Rules for noncontrolled section 902
corporations.
§1.904–6 Allocation and apportionment
of taxes.
(a) * * *
(2) Reserved.

*****

*****

§1.904–4 Separate application of section
904 with respect to certain categories of
income.

§1.904–7 Transition rules.

*****
(c) * * *
(4) Dividends and inclusions from controlled foreign corporations, dividends
from noncontrolled section 902 corporations, and income of foreign QBUs.
*****

*****
(f) Treatment of non-look-through
pools of a noncontrolled section 902 corporation or a controlled foreign corporation in post-2002 taxable years.
*****
§1.904(f)–12 Transition rules.
*****
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(g) Recapture in years beginning after
December 31, 2002, of separate limitation losses and overall foreign losses incurred in years beginning before January
1, 2003, with respect to the separate category for dividends from a noncontrolled
section 902 corporation.
*****
Par. 9. Section 1.904–2 is amended as
follows:
1. Revise paragraph (a).
2. Add new paragraph (h).
The revisions and addition reads as follows:
§1.904–2 Carryback and carryover of
unused foreign tax.
(a) Credit for foreign tax carryback or
carryover. [Reserved]. For further guidance, see §1.904–2T(a).
*****
(h) Transition rules for carryovers and
carrybacks of pre-2003 and post-2002 unused foreign tax paid or accrued with respect to dividends from noncontrolled section 902 corporations. [Reserved]. For
further guidance, see §1.904–2T(h).
*****
Par. 10. Section 1.904–2T is added to
read as follows:
§1.904–2T Carryback and carryover of
unused foreign tax.
(a) Credit for foreign tax carryback or
carryover (temporary). A taxpayer who
chooses to claim a credit under section
901 for a taxable year is allowed a credit
under that section not only for taxes otherwise allowable as a credit but also for
taxes deemed paid or accrued in that year
as a result of a carryback or carryover
of an unused foreign tax under section
904(c). However, the taxes so deemed
paid or accrued shall not be allowed as
a deduction under section 164(a). Paragraphs (b) through (g) of §1.904–2 and
§1.904–3, providing rules for the computation of carryovers and carrybacks, do not
reflect a number of intervening statutory
amendments, including the redesignation
of section 904(d) as section 904(c) for taxable years beginning after 1975, amendments to sections 904(d) and (f) regarding the application of separate limitations
in taxable years beginning after 1986, the
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limitation of the carryback period to one
year for unused foreign taxes arising in
taxable years beginning after October 22,
2004, and the extension of the carryover
period to ten years for unused foreign taxes
that may be carried to any taxable year
ending after October 22, 2004. However,
the principles of paragraphs (b) through
(g) of §1.904–2 and §1.904–3 shall apply
in determining carrybacks and carryovers
of unused foreign taxes, modified so as
to take into account the effect of statutory
amendments. For transition rules relating
to the carryover and carryback of unused
foreign tax paid with respect to dividends
from noncontrolled section 902 corporations, see paragraph (h) of this section. For
special rules regarding these computations
in case of taxes paid, accrued, or deemed
paid with respect to foreign oil and gas extraction income or foreign oil related income, see section 907(f) and the regulations under that section.
(b) through (g) [Reserved]. For further
guidance, see §1.904–2(b) through (g).
(h) Transition rules for carryovers and
carrybacks of pre-2003 and post-2002 unused foreign tax paid or accrued with respect to dividends from noncontrolled section 902 corporations (temporary).
(1) Carryover of unused foreign tax.
Except as provided
in
§§1.904–7T(f)(9)(iv)
and
1.904(f)–12T(g)(3), the rules of this
paragraph (h)(1) apply to reallocate to
the taxpayer’s other separate categories
any unused foreign taxes (as defined in
§1.904–2(b)(2)) that were paid or accrued
or deemed paid under section 902 with
respect to a dividend from a noncontrolled
section 902 corporation paid in a taxable
year of the noncontrolled section 902
corporation beginning before January
1, 2003, which taxes were subject to a
separate limitation for dividends from that
noncontrolled section 902 corporation. To
the extent any such unused foreign taxes
are carried forward to a taxable year of
a domestic shareholder beginning on or
after the first day of the noncontrolled
section 902 corporation’s first taxable
year beginning after December 31, 2002,
such taxes shall be allocated among the
taxpayer’s separate categories in the same
proportions as the related dividend would
have been assigned had such dividend
been eligible for look-through treatment
when paid. Accordingly, the taxes shall
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be allocated in the same percentages
as the reconstructed earnings in the
noncontrolled section 902 corporation’s
non-look-through pool and pre-1987 accumulated profits that were accumulated
in taxable years beginning before January
1, 2003, out of which the dividend was
paid, in accordance with the rules of
§1.904–7T(f), or, if the taxpayer elects
the safe harbor of §1.904–7T(f)(4)(ii),
in the same percentages as the taxpayer
properly characterizes the stock of the
noncontrolled section 902 corporation
for purposes of apportioning its interest
expense in its first taxable year ending
after the first day of the noncontrolled
section 902 corporation’s first taxable
year beginning after December 31, 2002.
See §1.904–7T(f)(2) and (f)(4). In the
case of unused foreign taxes allocable to
dividends from a noncontrolled section
902 corporation with respect to which
the taxpayer was no longer a domestic
shareholder (as defined in §1.902–1(a))
as of the first day of such taxable year,
such taxes shall be allocated among the
taxpayer’s separate categories in the
same percentages as the earnings in the
noncontrolled section 902 corporation’s
non-look-through pool or pre-1987 accumulated profits would have been assigned
had they been distributed in the last
taxable year in which the taxpayer was a
domestic shareholder in such corporation.
The unused foreign taxes that are carried
forward shall be treated as allocable to
general limitation income to the extent
that such taxes would otherwise have
been allocable to passive income, either
on a look-through basis or as a result of
inadequate substantiation under the rules
of §1.904–7T(f)(4).
(2) Carryback of unused foreign tax.
The rules of this paragraph (h)(2) apply to
any unused foreign taxes that were paid or
accrued or deemed paid under section 902
with respect to a dividend from a noncontrolled section 902 corporation paid in a
taxable year of a noncontrolled section 902
corporation beginning after December 31,
2002, which dividends were eligible for
look-through treatment. To the extent any
such unused foreign taxes are carried back
to a prior taxable year of a domestic shareholder, a credit for such taxes shall be allowed only to the extent of the excess limitation in the same separate category or categories to which the related look-through
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dividend was assigned and not in any separate category for dividends from noncontrolled section 902 corporations.
Par. 11. Section 1.904–4 is amended as
follows:
1. Revise paragraphs (c)(2)(i), (c)(3),
(c)(4), and (c)(6)(iv)(B).
2. Remove paragraph (c)(5)(iv), and redesignate paragraph (c)(5)(v) as paragraph
(c)(5)(iv).
3. In paragraph (e)(5)(iii), remove the
language “and paragraph (9) of this section” and add the language “paid in taxable
years beginning before January 1, 2003” in
its place.
4. In paragraph (f), remove the language “received or accrued from a noncontrolled section 902 corporation,” and
add the language “paid by a noncontrolled
section 902 corporation in a taxable year
beginning before January 1, 2003” in its
place.
5. Revise the text of paragraph (g).
The revisions and additions read as follows:
§1.904–4 Separate application of section
904 with respect to certain categories of
income.
*****
(c) * * * (2) * * *
(i) Effective dates. [Reserved]. For further guidance, see §1.904–4T(c)(2)(i).
***
(3) and (4) [Reserved]. For further
guidance, see §1.904–4T(c)(3) and (4).
*****
(c)(6) * * * (iv) * * * (A) * * *
(B) Exception. For a special rule applicable to distributions prior to August
6, 1997, to U.S. shareholders not entitled to look-through treatment, see 26 CFR
1.904–4(c)(6)(iv)(B) (revised as of April
1, 2006).
*****
(g) Noncontrolled section 902 corporation. See §1.904–5 for the treatment of
dividends paid by a noncontrolled section
902 corporation in taxable years beginning
after December 31, 2002. For rules applicable to dividends paid by noncontrolled
section 902 corporations in taxable years
beginning before January 1, 2003, see 26
CFR 1.904–4 (revised as of April 1, 2006).
*****
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Par. 12. Section 1.904–4T is added to
read as follows:
§1.904–4T Separate application of section
904 with respect to certain categories of
income (temporary).
(a) through (b) [Reserved]. For further
guidance, see §1.904–4(a) through (b).
(c)(1) [Reserved]. For further guidance, see §1.904–4(c)(1).
(2) Grouping of items of income in order to determine whether passive income
is high-taxed income—(i) Effective dates.
For purposes of determining whether passive income is high-taxed income, the
grouping rules of paragraphs (c)(3) and
(c)(4) of this section apply to taxable years
beginning after December 31, 2002. For
corresponding rules applicable to taxable
years beginning before January 1, 2003,
see 26 CFR §1.904–4(c)(2)(i) (revised as
of April 1, 2006).
(c)(2)(ii) [Reserved]. For further guidance, see §1.904–4(c)(2)(ii).
(3) Amounts received or accrued by
United States persons. Except as otherwise provided in §1.904–4(c)(5), all
passive income received by a United
States person shall be subject to the rules
of this paragraph (c)(3). However, subpart F inclusions that are passive income,
dividends from a controlled foreign corporation or noncontrolled section 902
corporation that are passive income, and
income that is earned by a United States
person through a foreign qualified business unit (foreign QBU) that is passive
income shall be subject to the rules of
this paragraph only to the extent provided
in paragraph (c)(4) of this section. For
purposes of this section, a foreign QBU
is a QBU (as defined in section 989(a)),
other than a controlled foreign corporation
or noncontrolled section 902 corporation,
that has its principal place of business outside the United States. These rules shall
apply whether the income is received from
a controlled foreign corporation of which
the United States person is a United States
shareholder, from a noncontrolled section 902 corporation of which the United
States person is a domestic corporation
meeting the stock ownership requirements
of section 902(a), or from any other person. For purposes of determining whether
passive income is high-taxed income, the
following rules apply:

1018

(i) All passive income received during
the taxable year that is subject to a withholding tax of fifteen percent or greater
shall be treated as one item of income.
(ii) All passive income received during
the taxable year that is subject to a withholding tax of less than fifteen percent (but
greater than zero) shall be treated as one
item of income.
(iii) All passive income received during
the taxable year that is subject to no withholding tax or other foreign tax shall be
treated as one item of income.
(iv) All passive income received during the taxable year that is subject to no
withholding tax but is subject to a foreign
tax other than a withholding tax shall be
treated as one item of income.
(4) Dividends and inclusions from controlled foreign corporations, dividends
from noncontrolled section 902 corporations, and income of foreign QBUs.
Except as provided in paragraph (c)(5) of
this section, all dividends and all amounts
included in gross income of a United
States shareholder under section 951(a)(1)
with respect to the foreign corporation
that (after application of the look-through
rules of section 904(d)(3) and §1.904–5)
are attributable to passive income received or accrued by a controlled foreign
corporation, all dividends from a noncontrolled section 902 corporation that
are received or accrued by a domestic
corporate shareholder meeting the stock
ownership requirements of section 902(a)
that (after application of the look-through
rules of section 904(d)(4) and §1.904–5)
are treated as passive income, and all
amounts of passive income received or
accrued by a United States person through
a foreign QBU shall be subject to the
rules of this paragraph (c)(4). This paragraph (c)(4) shall be applied separately
to dividends and inclusions with respect
to each controlled foreign corporation
of which the taxpayer is a United States
shareholder and to dividends with respect
to each noncontrolled section 902 corporation of which the taxpayer is a domestic
corporate shareholder meeting the stock
ownership requirements of section 902(a).
This paragraph (c)(4) also shall be applied
separately to income attributable to each
QBU of a controlled foreign corporation,
noncontrolled section 902 corporation, or
any other look-through entity as defined in
§1.904–5(i), except that if the entity sub-
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ject to the look-through rules is a United
States person, then this paragraph (c)(4)
shall be applied separately only to each
foreign QBU of that United States person.
(c)(4)(i) through (m) [Reserved]. For
further guidance, see §1.904–4(c)(4)(i)
through (m).
Par. 13. Section 1.904–5 is amended as
follows:
1. Revise paragraph (a)(1).
2. Add paragraph (a)(4).
3. Revise paragraph (b).
4.
Revise the heading of paragraph (c)(2)(ii), redesignate paragraphs
(c)(2)(iii) and (2)(iv) as paragraphs
(c)(2)(iv) and (2)(v) and add a new paragraph (c)(2)(iii).
5. Revise the heading of paragraph
(c)(4)(i), redesignate paragraph (c)(4)(iii)
as paragraph (c)(4)(iv), and add a new
paragraph (c)(4)(iii).
6. Remove paragraph (f)(2).
7. Redesignate paragraphs (f)(3) and
(f)(4) as paragraphs (f)(2) and (f)(3), respectively.
8. Revise paragraphs (i)(1) and (i)(3),
redesignate paragraph (i)(4) as paragraph
(i)(5), add a new paragraph (i)(4), and add
two examples at the end of newly designated paragraph (i)(5).
9. Revise paragraph (m)(1), redesignate paragraph (m)(2) as paragraph
(m)(2)(i) and add a heading for newly
designated paragraph (m)(2)(i), add new
paragraph (m)(2)(ii), and revise paragraph
(m)(4)(i).
10. Revise paragraph (n).
11. Revise the heading for paragraph
(o), redesignate paragraph (o) as paragraph
(o)(1), add a heading for newly redesignated paragraph (o)(1), and add new paragraph (o)(2).
The revisions read as follows:
§1.904–5 Look-through rules as applied
to controlled foreign corporations and
other entities.
(a) and (a)(1) [Reserved]. For further
guidance, see §1.904–5T(a) and (a)(1).
*****
(4) [Reserved]. For further guidance,
see §1.904–5T(a)(4).
(b) [Reserved]. For further guidance,
see §1.904–5T(b).
(c) * * *
(2) * * *
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(ii) Allocating and apportioning expenses of a controlled foreign corporation
including interest paid to a related person.
***
(iii) [Reserved]. For further guidance,
see §1.904–5T(c)(2)(iii).
*****
(4) * * * (i) Look-through rule for controlled foreign corporations. * * *
*****
(iii) [Reserved]. For further guidance,
see §1.904–5T(c)(4)(iii).
*****
(i) * * *
(1) [Reserved]. For further guidance,
see §1.904–5T(i)(1).
*****
(3) and (4) [Reserved]. For further
guidance, see §1.904–5T(i)(3) and (4).
*****
(m) * * *
(1) [Reserved]. For further guidance,
see §1.904–5T(m)(1).
(2) * * *
(i) Interest payments from controlled
foreign corporations. * * *
(ii) [Reserved]. For further guidance,
see §1.904–5T(m)(2)(ii).
*****
(4) * * *
(i) [Reserved]. For further guidance,
see §1.904–5T(m)(4)(i).
*****
(n) [Reserved]. For further guidance,
see §1.904–5T(n).
(o) Effective dates.
(1) Rules for controlled foreign corporations and other look-through entities.
***
(2) [Reserved]. For further guidance,
see §1.904–5T(o)(2).
Par. 14. Section 1.904–5T is added as
follows:
§1.904–5T Look-through rules as applied
to controlled foreign corporations and
other entities (temporary).
(a) Definitions. For purposes of sections 904(d)(3) and 904(d)(4) and the regulations under section 904, the following
definitions apply:
(1) The term separate category means,
as the context requires, any category of

1019

income described in section 904(d)(1)(A),
(B), (C), (D), (F), (G), (H), or (I) and in
§1.904–4(b), (d), (e), and (f), any category of income described in §1.904–4(m),
or any category of earnings and profits to
which income described in such provisions
is attributable.
(2) and (3) [Reserved]. For further
guidance, see §1.904–5(a)(2) and (3).
(4) The term noncontrolled section 902
corporation means any foreign corporation with respect to which the taxpayer
meets the stock ownership requirements
of section 902(a), or, with respect to a
lower-tier foreign corporation, the taxpayer meets the requirements of section
902(b). Except as provided in section 902
and the regulations under that section and
paragraphs (i)(3) and (i)(4) of this section,
a controlled foreign corporation shall not
be treated as a noncontrolled section 902
corporation with respect to any distributions out of its earnings and profits for
periods during which it was a controlled
foreign corporation. In the case of a partnership owning a foreign corporation, the
determination of whether a taxpayer meets
the ownership requirements of section
902(a) or (b) will be made with respect
to the taxpayer’s indirect ownership, and
not the partnership’s direct ownership,
in the foreign corporation. See section
902(b)(7).
(b) In general. Except as otherwise provided in section 904(d)(3) and (4) and this
section, dividends, interest, rents, and royalties received or accrued by a taxpayer
from a controlled foreign corporation
in which the taxpayer is a United States
shareholder shall be treated as general limitation income. See §1.904–5T(c)(4)(iii)
for the treatment of dividends received by
a domestic corporation from a noncontrolled section 902 corporation in which
the domestic corporation meets the stock
ownership requirements of section 902(a).
(c)(1) through (c)(2)(ii) [Reserved].
For further guidance, see §1.904–5(c)(1)
through (c)(2)(ii).
(iii) Allocating and apportioning expenses of a noncontrolled section 902
corporation. Expenses of a noncontrolled
section 902 corporation shall be allocated
and apportioned in the same manner as
expenses of a controlled foreign corporation under §1.904–5(c)(2)(ii), except
that the related person interest rule of
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§1.904–5(c)(2)(ii)(C) and (D) shall not
apply.
(c)(2)(iv) through (c)(4)(ii) [Reserved].
For further guidance, see
§1.904–5(c)(2)(iv) through (c)(4)(ii).
(iii) Look-through rule for dividends
from noncontrolled section 902 corporations. Except as otherwise provided in
this subparagraph (iii), any dividend that
is distributed by a noncontrolled section
902 corporation and received or accrued
by a domestic corporation that meets the
stock ownership requirements of section
902(a) shall be treated as income in a separate category in proportion to the ratio of
the portion of earnings and profits attributable to income in such category to the
total amount of earnings and profits of the
noncontrolled section 902 corporation. A
dividend distributed by a noncontrolled
section 902 corporation shall be treated
as passive income if the look-through
characterization of such dividend is not
substantiated to the satisfaction of the
Commissioner, or if such dividend is received or accrued by a shareholder that is
neither a domestic corporation meeting the
stock ownership requirements of section
902(a) nor a foreign corporation meeting
the requirements of section 902(b). See
§1.904–5T(i)(4). See §1.904–7T for transition rules concerning the treatment of
undistributed earnings (or a deficit) of a
noncontrolled section 902 corporation that
were accumulated in taxable years beginning before January 1, 2003.
(c)(4)(iv) through (h) [Reserved]. For
further guidance, see §1.904–5(c)(4)(iv)
through (h).
(i) Application of look-through rules to
related entities—(1) In general. Except as
provided in paragraphs (i)(2), (3), and (4)
of this section, the principles of this section
shall apply to distributions and payments
that are subject to the look-through rules
of section 904(d)(3) and this section from
a controlled foreign corporation or other
entity otherwise entitled to look-through
treatment (a “look-through entity”) under
this section to a related look-through entity. A noncontrolled section 902 corporation shall be considered a look-through
entity only to the extent provided in paragraph (i)(4) of this section. Two lookthrough entities shall be considered to be
related to each other if one owns, directly
or indirectly, stock possessing more than
50 percent of the total voting power of all
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classes of voting stock of the other entity or more than 50 percent of the total
value of such entity. In addition, two lookthrough entities are related if the same
United States shareholders own, directly or
indirectly, stock possessing more than 50
percent of the total voting power of all voting classes of stock (in the case of a corporation) or more than 50 percent of the total
value of each look-through entity. In the
case of a corporation, value shall be determined by taking into account all classes of
stock. In the case of a partnership, value
shall be determined under the rules in paragraph (h)(4) of this section. For purposes
of this section, indirect ownership shall be
determined under section 318 and the regulations thereunder.
(2) [Reserved]. For further guidance,
see §1.904–5(i)(2).
(3) Special rule for dividends between
controlled foreign corporations. Solely
for purposes of dividend payments between controlled foreign corporations,
two controlled foreign corporations shall
be considered related look-through entities if the same United States shareholder
owns, directly or indirectly, at least 10 percent of the total voting power of all classes
of stock of each foreign corporation. If
two controlled foreign corporations are
not considered related look-through entities for purposes of this section because
a United States shareholder does not satisfy the ownership requirement set forth
in this paragraph (i)(3), the dividend
payment will be characterized under the
look-through rules of section 904(d)(4)
and this section if the requirements set
forth in paragraph (i)(4) of this section are
satisfied.
(4) Payor and recipient of dividend are
members of same qualified group. Solely
for purposes of dividend payments in taxable years beginning after December 31,
2002, between controlled foreign corporations, noncontrolled section 902 corporations, or a controlled foreign corporation
and a noncontrolled section 902 corporation, the payor and recipient corporations
shall be considered related look-through
entities if the corporations are members of
the same qualified group as defined in section 902(b)(2) and the recipient corporation is eligible to compute foreign taxes
deemed paid with respect to the dividend
under section 902(b)(1).
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(5) Examples. The following examples
illustrate the provisions of this paragraph
(i):
Examples 1 through 3 [Reserved]. For
further guidance, see §1.904–5(i)(5) Examples 1 through 3.
Example 4. P, a domestic corporation, owns all
of the voting stock of S, a controlled foreign corporation. S owns 5 percent of the voting stock of T, a controlled foreign corporation. The remaining 95 percent
of the stock of T is owned by P. In 2006, T pays a
$50 dividend to S and a $950 dividend to P. The dividend to S is not eligible for look-through treatment
under paragraph (i)(4) of this section, and S is not eligible to compute an amount of foreign taxes deemed
paid with respect to the dividend from T, because S
and T are not members of the same qualified group
(S owns less than 10 percent of the voting stock of
T). See section 902(b) and §1.902–1(a)(3). However,
the dividend is eligible for look-through treatment under paragraph (i)(3) of this section because P owns at
least 10 percent of the voting power of all classes of
stock of both S and T. The dividend is subpart F income of S that is taxable to P.
Example 5. P, a domestic corporation, owns 50
percent of the voting stock of S, a controlled foreign
corporation. S owns 10 percent of the voting stock
of T, a controlled foreign corporation. The remaining 50 percent of the stock of S and the remaining 90
percent of the stock of T are owned, respectively, by
X and Y. X and Y are each United States shareholders of T but are not related to P, S, or each other. In
2006, T pays a $100 dividend to S. The dividend is not
eligible for look-through treatment under paragraph
(i)(3) of this section because no United States shareholder owns at least 10 percent of the voting power
of all classes of stock of both S and T (P and X each
own only 5 percent of T). However, the dividend is
eligible for look-through treatment under paragraph
(i)(4) of this section, and S is eligible to compute an
amount of foreign taxes deemed paid with respect to
the dividend from T, because S and T are members
of the same qualified group. See section 902(b) and
§1.902–1(a)(3). The dividend is subpart F income of
S that is taxable to P and X.

(j) through (l) [Reserved]. For further
guidance, see §1.904–5(j) through (l).
(m) Application of section 904(g) — (1)
In general. This paragraph (m) applies to
certain amounts derived from controlled
foreign corporations and noncontrolled
section 902 corporations that are treated as
United States-owned foreign corporations
as defined in section 904(g)(6). For purposes of determining the portion of an interest payment that is allocable to income
earned or accrued by a controlled foreign corporation or noncontrolled section
902 corporation from sources within the
United States under section 904(g)(3), the
rules in paragraph (m)(2) of this section
apply. For purposes of determining the
portion of a dividend (or amount treated as
a dividend, including amounts described
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in section 951(a)(1)(B)) paid or accrued
by a controlled foreign corporation or noncontrolled section 902 corporation that is
treated as from sources within the United
States under section 904(g)(4), the rules
in paragraph (m)(4) of this section apply.
For purposes of determining the portion of
an amount included in gross income under
section 951(a)(1)(A) that is attributable
to income of the controlled foreign corporation from sources within the United
States under section 904(g)(2), the rules in
paragraph (m)(5) of this section apply. In
order to determine whether section 904(g)
applies, section 904(g)(5) (exception if a
United States-owned foreign corporation
has a de minimis amount of United States
source income) shall be applied to the
total amount of earnings and profits of
a controlled foreign corporation or noncontrolled section 902 corporation for a
taxable year without regard to the characterization of those earnings under section
904(d).
(2)(i) [Reserved]. For further guidance,
see §1.904–5(m)(2)(i).
(ii) Interest payments from noncontrolled section 902 corporations. If interest is received or accrued by a shareholder
from a noncontrolled section 902 corporation (where the shareholder is a domestic
corporation that meets the stock ownership requirements of section 902(a)), the
rules of subparagraph (m)(2)(i) apply in
determining the portion of the interest
payment that is from sources within the
United States, except that the related party
interest rules of subparagraph (c)(2)(ii)(C)
shall not apply.
(3) [Reserved]. For further guidance,
see §1.904–5(m)(3).
(4) Treatment of dividend payments—(i) Rule. Any dividend or distribution treated as a dividend under this
section (including an amount included in
gross income under section 951(a)(1)(B))
that is received or accrued by a United
States shareholder from a controlled foreign corporation, or any dividend that
is received or accrued by a domestic
corporate shareholder meeting the stock
ownership requirements of section 902(a)
from a noncontrolled section 902 corporation, shall be treated as income in a
separate category derived from sources
within the United States in proportion
to the ratio of the portion of the earnings and profits of the controlled foreign
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corporation or noncontrolled section 902
corporation in the corresponding separate
category from United States sources to
the total amount of earnings and profits
of the controlled foreign corporation or
noncontrolled section 902 corporation in
that separate category.
(m)(4)(ii) through (7) [Reserved]. For
further guidance, see §1.904–5(m)(4)(ii)
through (7).
(n) Order of application of sections
904(d) and (g). In order to apply the rules
of this section, section 904(d)(1) shall
first be applied to the controlled foreign
corporation or noncontrolled section 902
corporation to determine the amount of
income and earnings and profits derived
by the controlled foreign corporation or
noncontrolled section 902 corporation
in each separate category. The income
and earnings and profits in each separate category that are from United States
sources shall then be determined. Sections 904(d)(3), 904(d)(4), and 904(g),
and this section shall then be applied for
purposes of characterizing and sourcing
income received, accrued, or included by
a United States shareholder in the controlled foreign corporation or a domestic
corporate shareholder that meets the stock
ownership requirements of section 902(a)
with respect to a noncontrolled section 902
corporation that is attributable or allocable
to income or earnings and profits of the
foreign corporation.
(o)(1) [Reserved]. For further guidance, see §1.904–5(o)(1).
(2) Rules for noncontrolled section
902 corporations. Except as provided in
§1.904–7T(f)(9), section 904(d)(4) and
this section apply to distributions from a
noncontrolled section 902 corporation that
are paid during the first taxable year of
the noncontrolled section 902 corporation
beginning after December 31, 2002, and
thereafter, without regard to whether the
corresponding taxable year of the recipient
of the distribution begins after December
31, 2002, except that the provisions of
paragraphs (m)(1), (m)(2)(ii), (m)(4)(i),
and (n) apply to distributions from a noncontrolled section 902 corporation paid
in taxable years of such corporation beginning after April 25, 2006. For corresponding rules applicable to taxable years
beginning before January 1, 2003, see
26 CFR §1.904–5 (revised as of April 1,
2006).
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Par. 15. Section 1.904–6 is amended as
follows:
1. Revise paragraph (a)(2).
2. Revise paragraph (c) Example 6.
3. Remove paragraph (c) Example 7.
4. Redesignate paragraph (c) Example
8 as paragraph (c) Example 7.
The revisions read as follows:
§1.904–6 Allocation and apportionment
of taxes.
(a) * * *
(2) [Reserved].
*****
(c) Examples. * * *
Example 6. P, a domestic corporation, owns all of
the stock of S, a controlled foreign corporation that
is incorporated in country X. In 2004, S has $100 of
passive income, $200 of shipping income and $200
of general limitation income. S also has $100 of related person interest expense and $100 of other expenses that under foreign law are directly allocable
to the general limitation income of S. S has no other
expenses. Country X imposes a tax of 25 percent on
all of the net income of S and S, therefore, pays $75
in foreign tax. Under paragraph (a)(1)(ii) of this section, the passive income of S is first reduced by the
amount of related person interest for purposes of determining the net amount for purposes of allocating
the $75 of tax. Under paragraph (a)(1)(ii) of this section, the general limitation income of S is reduced by
the $100 of other expenses. Therefore, $50 of the foreign tax is allocated to the shipping income of S ($50
= $75 x $200/$300), $25 is allocated to the general
limitation income of S ($25 = $75 x $100/$300), and
no taxes are allocated to S’s passive income.

*****
Par. 16. Section 1.904–7 is amended by
adding paragraph (f) to read as follows:
§1.904–7 Transition rules (temporary).
*****
(f) [Reserved]. For further guidance,
see §1.904–7T(f).
Par. 17. Section 1.904–7T is added as
follows:
§1.904–7T Transition rules.
(a) through (e) [Reserved]. For further
guidance, see §1.904–7(a) through (e).
(f) Treatment of non-look-through pools
of a noncontrolled section 902 corporation or a controlled foreign corporation
in post-2002 taxable years — (1) Definition of non-look-through pools. The
term non-look-through pools means the
pools of post-1986 undistributed earnings
(as defined in §1.902–1(a)(9)) that were
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accumulated, and post-1986 foreign income taxes (as defined in §1.902–1(a)(8))
paid, accrued, or deemed paid, in and
after the first taxable year in which the
foreign corporation had a domestic shareholder (as defined in §1.902–1(a)(1)) but
before any such shareholder was eligible
for look-through treatment with respect to
dividends from the foreign corporation.
(2) Treatment of non-look-through
pools of a noncontrolled section 902 corporation.
Any undistributed earnings
in the non-look-through pool that were
accumulated in taxable years beginning
before January 1, 2003, by a noncontrolled section 902 corporation as of the
last day of the corporation’s last taxable
year beginning before January 1, 2003,
shall be treated in taxable years beginning
after December 31, 2002, as if they were
accumulated during a period when a dividend paid by the noncontrolled section
902 corporation to a domestic shareholder
would have been eligible for look-through
treatment under section 904(d)(4) and
§1.904–5.
Post-1986 foreign income
taxes paid, accrued or deemed paid with
respect to such earnings shall be treated
as if they were paid, accrued or deemed
paid during a period when the related
earnings were eligible for look-through
treatment. Any such earnings and taxes
in the non-look-through pools shall constitute the opening balance of the noncontrolled section 902 corporation’s pools
of post-1986 undistributed earnings and
post-1986 foreign income taxes on the
first day of the foreign corporation’s first
taxable year beginning after December
31, 2002, in accordance with the rules of
paragraph (f)(4) of this section.
(3) Treatment of non-look-through
pools of a controlled foreign corporation.
A controlled foreign corporation may
have non-look-through pools of post-1986
undistributed earnings and post-1986 foreign income taxes that were accumulated
and paid in a taxable year beginning before January 1, 2003, in which it was a
noncontrolled section 902 corporation.
Any such undistributed earnings in the
non-look-through pool as of the last day
of the controlled foreign corporation’s
last taxable year beginning before January
1, 2003, shall be treated in taxable years
beginning on or after January 1, 2003, as
if they were accumulated during a period
when a dividend paid by the controlled
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foreign corporation out of such earnings,
or an amount included in the gross income of a United States shareholder under
section 951 that is attributable to such
earnings, would have been eligible for
look-through treatment. Any post-1986
foreign income taxes paid, accrued, or
deemed paid with respect to such earnings
shall be treated in taxable years beginning
on or after January 1, 2003, as if they were
paid, accrued, or deemed paid during a
period when a dividend or inclusion out
of such earnings would have been eligible for look-through treatment. Any such
undistributed earnings and taxes in the
non-look-through pools shall be added to
the pools of post-1986 undistributed earnings and post-1986 foreign income taxes
of the controlled foreign corporation in the
appropriate separate categories on the first
day of the controlled foreign corporation’s
first taxable year beginning after December 31, 2002, in accordance with the rules
of paragraph (f)(4) of this section. Similar
rules shall apply to characterize any previously-taxed earnings and profits described
in section 959(c)(1)(A) that are attributable to earnings in the non-look-through
pool.
(4) Substantiation of look-through
character of undistributed earnings and
taxes in a non-look-through pool—(i) Reconstruction of earnings and taxes pools.
In order to substantiate the look-through
characterization of undistributed earnings
and taxes in a non-look-through pool under
section 904(d)(4) and §1.904–5, the taxpayer shall make a reasonable, good-faith
effort to reconstruct the non-look-through
pools of post-1986 undistributed earnings
and post-1986 foreign income taxes (and
previously-taxed earnings and profits, if
any) on a look-through basis for each year
in the non-look-through period, beginning with the first taxable year in which
post-1986 undistributed earnings were accumulated in the non-look-through pool.
Reconstruction shall be based on reasonably available books and records and
other relevant information, and it must
account for earnings distributed and taxes
deemed paid in these years as if they
were distributed and deemed paid pro
rata from the amounts that were added
to the non-look-through pools during the
non-look-through period.
(ii) Safe harbor method. A taxpayer
may allocate the undistributed earnings
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and taxes in the non-look-through pools
to the foreign corporation’s look-through
pools of post-1986 undistributed earnings and post-1986 foreign income taxes
in other separate categories on the first
day of the foreign corporation’s first
taxable year beginning after December
31, 2002, in the same percentages as
the taxpayer properly characterizes the
stock of the foreign corporation in the
separate categories for purposes of apportioning the taxpayer’s interest expense
in its first taxable year ending after the
first day of the foreign corporation’s first
taxable year beginning after December
31, 2002, under §1.861–12T(c)(3) or
(c)(4), as the case may be. If the modified gross income method described in
§1.861–9T(j) is used to apportion interest expense of the foreign corporation
in its first taxable year beginning after
December 31, 2002, the taxpayer must
allocate the undistributed earnings and
taxes in the non-look-through pools to the
foreign corporation’s look-through pools
of post-1986 undistributed earnings and
post-1986 foreign income taxes based on
an average of the foreign corporation’s
modified gross income ratios for the foreign corporation’s taxable years beginning
in 2003 and 2004. A taxpayer may also
use the safe harbor method described
in this paragraph (f)(4)(ii) to allocate to
separate categories any previously-taxed
earnings and profits described in section
959(c)(1)(A) that are attributable to the
non-look-through pool.
(iii) Inadequate substantiation. If a
taxpayer does not elect the safe harbor
method described in paragraph (f)(4)(ii)
of this section and the Commissioner
determines that the look-through characterization of earnings and taxes in the
non-look-through pools cannot reasonably be determined based on the available
information, the Commissioner shall allocate the undistributed earnings and taxes
in the non-look-through pools to the foreign corporation’s passive category.
(iv) Examples. The following examples
illustrate the application of this paragraph
(f)(4):
Example 1. P, a domestic corporation, has owned
50 percent of the voting stock of S, a foreign corporation, at all times since January 1, 1987, and S has
been a noncontrolled section 902 corporation with respect to P since that date. P and S each use the calendar year as their U.S. taxable year. 1987 was the
first year in which post-1986 undistributed earnings
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were accumulated in the non-look-through pool of S.
As of December 31, 2002, S had 200u of post-1986
undistributed earnings and $100 of post-1986 foreign income taxes in its non-look-through pools. P
does not elect the safe harbor method under paragraph(f)(4)(ii) of this section to allocate the earnings
and taxes in the non-look-through pools to S’s other
separate categories and does not attempt to substantiate the look-through characterization of S’s non-lookthrough pools. The Commissioner, however, reasonably determines, based on information used to characterize S’s stock for purposes of apportioning P’s interest expense in P’s 2003 and 2004 taxable years,
that 100u of the earnings and all $100 of the taxes
in the non-look-through pools are properly assigned
on a look-through basis to the general limitation category, and 100u of earnings and no taxes are properly assigned on a look-through basis to the passive
category. Therefore, in accordance with the Commissioner’s look-through characterization of the earnings
and taxes in S’s non-look-through pools, on January
1, 2003, S has 100u of post-1986 undistributed earnings and $100 of post-1986 foreign income taxes in
the general limitation category and 100u of post-1986
undistributed earnings and no post-1986 foreign income taxes in the passive category.
Example 2. The facts are the same as in Example 1, except that the Commissioner cannot reasonably determine, based on the available information,
the proper look-through characterization of the 200u
of undistributed earnings and $100 of taxes in S’s
non-look-through pools. Accordingly, the Commissioner will assign such earnings and taxes to the passive category, so that as of January 1, 2003, S has
200u of post-1986 undistributed earnings and $100
of post-1986 foreign income taxes in the passive category, and the Commissioner will treat S as a passive
category asset for purposes of apportioning P’s interest expense.

(5) Treatment of a deficit accumulated
in a non-look-through pool. Any deficit
in the non-look-through pool of a noncontrolled section 902 corporation or a controlled foreign corporation as of the end
of its last taxable year beginning before
January 1, 2003, shall be treated in taxable
years beginning after December 31, 2002,
as if the deficit had been accumulated during a period in which a dividend paid by
the foreign corporation would have been
eligible for look-through treatment. In the
case of a noncontrolled section 902 corporation, the deficit and taxes, if any, in the
non-look-through pools shall constitute
the opening balance of the look-through
pools of post-1986 undistributed earnings
and post-1986 foreign income taxes of the
noncontrolled section 902 corporation in
the appropriate separate categories on the
first day of its first taxable year beginning
after December 31, 2002. In the case of a
controlled foreign corporation, the deficit
and taxes, if any, in the non-look-through
pools shall be added to the balance of the
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look-through pools of post-1986 undistributed earnings and post-1986 foreign
income taxes of the controlled foreign
corporation in the appropriate separate
categories on the first day of its first taxable year beginning after December 31,
2002. The taxpayer must substantiate
the look-through characterization of the
deficit and taxes in accordance with the
rules of paragraph (f)(4) of this section. If
a taxpayer does not elect the safe harbor
described in paragraph (f)(4)(ii) of this
section and the Commissioner determines
that the look-through characterization of
the deficit and taxes cannot reasonably
be determined based on the available
information, the Commissioner shall allocate the deficit and taxes, if any, in the
non-look-through pools to the foreign
corporation’s passive category. If, as of
the end of a taxable year beginning after
December 31, 2002, in which it pays a
dividend, the foreign corporation has zero
or a deficit in post-1986 undistributed
earnings (taking into account any earnings
or a deficit accumulated in taxable years
beginning before January 1, 2003), the
deficit in post-1986 undistributed earnings
shall be carried back to reduce pre-1987
accumulated profits, if any, on a last-in
first-out basis. See §1.902–2(a)(1). If, as
of the end of a taxable year beginning after
December 31, 2002, in which the foreign
corporation pays a dividend out of current
earnings and profits, it has zero or a deficit
in post-1986 undistributed earnings (taking into account any earnings or a deficit
accumulated in taxable years beginning
before January 1, 2003), and the sum of
current plus accumulated earnings and
profits is zero or less than zero, no foreign
taxes shall be deemed paid with respect to
the dividend. See §1.902–1(b)(4).
(6) Treatment of pre-1987 accumulated profits. Any pre-1987 accumulated
profits (as defined in §1.902–1(a)(10)) of
a controlled foreign corporation or noncontrolled section 902 corporation shall
be treated in taxable years beginning after December 31, 2002, as if they were
accumulated during a period in which a
dividend paid by the foreign corporation
would have been eligible for look-through
treatment. Any pre-1987 foreign income
taxes (as defined in §1.902–1(a)(10)(iii))
shall be treated as if they were paid, accrued or deemed paid during a year when a
dividend out of the related pre-1987 accu-
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mulated profits would have been eligible
for look-through treatment. The taxpayer must substantiate the look-through
characterization of the pre-1987 accumulated profits and pre-1987 foreign
income taxes in accordance with the rules
of paragraph (f)(4) of this section. If a
taxpayer does not elect the safe harbor
described in paragraph (f)(4)(ii) of this
section and the Commissioner determines
that the look-through characterization
of the pre-1987 accumulated profits and
pre-1987 foreign income taxes cannot
reasonably be determined based on the
available information, the pre-1987 accumulated profits and pre-1987 foreign
income taxes shall be allocated to the foreign corporation’s passive category.
(7) Treatment of post-1986 undistributed earnings or a deficit of a controlled foreign corporation attributable
to dividends from a noncontrolled section
902 corporation paid in taxable years
beginning before January 1, 2003—(i)
Look-through treatment of post-1986
undistributed earnings at controlled foreign corporation level. Dividends paid
by a noncontrolled section 902 corporation to a controlled foreign corporation
in post-1986 taxable years of the noncontrolled section 902 corporation beginning
before January 1, 2003, were assigned to a
separate category for dividends from that
noncontrolled section 902 corporation.
Beginning on the first day of the controlled foreign corporation’s first taxable
year beginning on or after the first day of
the lower-tier corporation’s first taxable
year beginning after December 31, 2002,
any post-1986 undistributed earnings, or
previously-taxed earnings and profits described in section 959(c)(1) or (2), of the
controlled foreign corporation in such a
separate category shall be treated as if
they were accumulated during a period
when a dividend paid by the noncontrolled
section 902 corporation would have been
eligible for look-through treatment. Any
post-1986 foreign income taxes in such
a separate category shall also be treated
as if they were paid, accrued or deemed
paid during a period when such a dividend
would have been eligible for look-through
treatment. Any such post-1986 undistributed earnings and post-1986 foreign
income taxes in a separate category for
dividends from a noncontrolled section
902 corporation shall be added to the
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opening balance of the controlled foreign corporation’s look-through pools
of post-1986 undistributed earnings and
post-1986 foreign income taxes in the appropriate separate categories on the first
day of the controlled foreign corporation’s first taxable year beginning on or
after the first day of the lower-tier corporation’s first taxable year beginning
after December 31, 2002. The taxpayer
must substantiate the look-through characterization of such earnings and taxes in
accordance with the rules of paragraph
(f)(7)(iii) of this section.
(ii) Look-through treatment of deficit in
post-1986 undistributed earnings at controlled foreign corporation level. If a controlled foreign corporation has a deficit in
a separate category for dividends from a
lower-tier noncontrolled section 902 corporation that is a member of the controlled
foreign corporation’s qualified group as
defined in section 902(b)(2), such deficit
shall be treated in taxable years of the upper-tier corporation beginning on or after
the first day of the lower-tier corporation’s
first taxable year beginning after December 31, 2002, as if the deficit had been
accumulated during a period in which a
dividend from the lower-tier corporation
would have been eligible for look-through
treatment. Any post-1986 foreign income
taxes in the separate category for dividends
from the noncontrolled section 902 corporation shall also be treated as if they
were paid, accrued or deemed paid during a period when the dividends were eligible for look-through treatment. The
deficit and related post-1986 foreign income taxes, if any, shall be added to the
opening balance of the controlled foreign
corporation’s look-through pools of post1986 undistributed earnings and post-1986
foreign income taxes in the appropriate
separate categories on the first day of the
controlled foreign corporation’s first taxable year beginning on or after the first day
of the lower-tier corporation’s first taxable
year beginning after December 31, 2002.
The taxpayer must substantiate the lookthrough characterization of the deficit and
taxes in accordance with the rules of paragraph (f)(7)(iii) of this section.
(iii) Substantiation required for lookthrough treatment. The taxpayer must substantiate the look-through characterization
of post-1986 undistributed earnings, previously-taxed earnings and profits, or a
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deficit in post-1986 undistributed earnings
in a separate category for dividends paid
by a noncontrolled section 902 corporation in taxable years beginning before January 1, 2003, by making a reasonable,
good-faith effort to reconstruct the earnings (or deficit) and taxes in the separate category at the level of the controlled
foreign corporation on a look-through basis, in accordance with the principles of
paragraph (f)(4)(i) of this section. Alternatively, the taxpayer may allocate the
earnings (or deficit) and taxes to the controlled foreign corporation’s look-through
pools by electing to apply the safe harbor described in paragraph (f)(4)(ii) at the
level of the controlled foreign corporation. If the taxpayer so elects, the earnings (or deficit) and taxes shall be allocated to the controlled foreign corporation’s look-through pools in the appropriate separate categories on the first day of
the controlled foreign corporation’s first
taxable year beginning on or after the first
day of the lower-tier corporation’s first
taxable year beginning after December 31,
2002. The allocation shall be made in
the same percentages as the controlled foreign corporation would properly characterize the stock of the lower-tier noncontrolled section 902 corporation in the separate categories for purposes of apportioning the controlled foreign corporation’s interest expense in its first taxable year ending after the first day of the noncontrolled
section 902 corporation’s first taxable year
beginning after December 31, 2002. Under §1.861–12T(c)(3), the apportionment
ratios properly used by the controlled foreign corporation are in turn based on the
apportionment ratios properly used by the
noncontrolled section 902 corporation to
apportion its interest expense in its first
taxable year beginning after December 31,
2002. In the case of a taxpayer that elects
to use the safe harbor rule where the lowertier noncontrolled section 902 corporation
uses the modified gross income method
described in §1.861–9T(j) to apportion interest expense for its first taxable year beginning after December 31, 2002, earnings (or a deficit) and taxes in the separate category for dividends from the noncontrolled section 902 corporation shall be
allocated to the look-through pools based
on the average of the noncontrolled section
902 corporation’s modified gross income
ratios for its taxable years beginning in
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2003 and 2004. In the case of a controlled
foreign corporation that has in its qualified
group a chain of lower-tier noncontrolled
section 902 corporations, the safe harbor
applies first to characterize the stock of the
third-tier corporation and then to characterize the stock of the second-tier corporation. Where a taxpayer elects the safe
harbor with respect to a lower-tier noncontrolled section 902 corporation with respect to which the taxpayer did not meet
the requirements of section 902(a) as of
the end of the upper-tier controlled foreign
corporation’s last taxable year beginning
before January 1, 2003, the earnings (or
deficit) and taxes in the separate category
for dividends from the lower-tier corporation shall be allocated to the upper-tier corporation’s look-through pools in the separate categories in the same percentages
as the stock of the lower-tier corporation
would have been characterized for purposes of apportioning the upper-tier corporation’s interest expense in the last year
the taxpayer met the ownership requirements of section 902(a) with respect to the
lower-tier corporation if the look-through
rules had applied in that year. If a taxpayer does not elect the safe harbor method
described in this subparagraph (f)(7)(iii),
and the Commissioner determines that the
look-through characterization of the earnings (or deficit) and taxes cannot reasonably be determined based on the available
information, the Commissioner shall allocate the earnings (or deficit) and associated
foreign income taxes to the controlled foreign corporation’s passive category.
(8) Treatment of distributions received
by an upper-tier corporation from a
lower-tier noncontrolled section 902 corporation when the corporations do not
have the same taxable years—(i) Rule. In
the case of dividends paid by a lower-tier
noncontrolled section 902 corporation to
an upper-tier corporation where both are
members of the same qualified group as
defined in section 902(b)(2), the following rules apply. Dividends paid by the
lower-tier corporation in taxable years
beginning before January 1, 2003, are
assigned to a separate category for dividends from that corporation, regardless of
whether the corresponding taxable year of
the recipient corporation began after December 31, 2002. Post-1986 undistributed
earnings, previously-taxed earnings and
profits, and post-1986 foreign income
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taxes in such a separate category shall
be treated, beginning on the first day of
the upper-tier corporation’s first taxable
year beginning on or after the first day
of the lower-tier corporation’s first taxable year beginning after December 31,
2002, as if they were accumulated during a period when a dividend paid by the
lower-tier corporation would have been
eligible for look-through treatment under
section 904(d)(4) and §1.904–5. Dividends paid by a lower-tier corporation in
taxable years beginning after December
31, 2002, are eligible for look-through
treatment when paid, without regard to
whether the corresponding taxable year of
the recipient upper-tier corporation began
after December 31, 2002.
(ii) Example. The following example
illustrates the application of paragraph (f)
of this section:
Example. M, a domestic corporation, has directly
owned 50 percent of the stock of X, and X has directly
owned 50 percent of the stock of Y, at all times since
X and Y were organized on January 1, 1990. Accordingly, X and Y are noncontrolled section 902 corporations with respect to M, and X and Y are members of
the same qualified group. M and Y use the calendar
year as their U.S. taxable year, and X uses a taxable
year beginning on July 1. Under §1.904–4(g) and
paragraph (f)(10) of this section, a dividend paid to M
by X on January 15, 2003 (during X’s last pre-2003
taxable year) is not eligible for look-through treatment in 2003. However, under §1.861–12T(c)(4), M
will characterize the stock of X on a look-through basis for purposes of interest expense apportionment in
its 2003 taxable year. Under §1.904–4T(h)(1), any
unused foreign taxes in M’s separate category for dividends from X will be carried over to M’s other separate categories on a look-through basis for M’s taxable years beginning on and after January 1, 2004.
Under paragraph (f)(2) of this section, any undistributed earnings and taxes in X’s non-look-through
pools will be allocated to X’s other separate categories on July 1, 2003. Under §1.904–5(i)(4) and
paragraphs (f)(8)(i) and (f)(10) of this section, a dividend paid to X by Y on January 15, 2003 (during
Y’s first post-2002 taxable year) is eligible for lookthrough treatment when paid, notwithstanding that it
is received in a pre-2003 taxable year of X.

(9) Election to apply pre-AJCA rules to
2003 and 2004 taxable years—(i) Definition. The term single category for dividends from all noncontrolled section 902
corporations means the separate category
described in section 904(d)(1)(E) as in effect for taxable years beginning after December 31, 2002, and prior to its repeal by
the American Jobs Creation Act (AJCA),
Public Law 108–357, 118 Stat. 1418 (October 22, 2004).
(ii) Time, manner, and form of election.
A taxpayer may elect not to apply the pro-
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visions of section 403 of the AJCA and
to apply the rules of this paragraph (f)(9)
to taxable years of noncontrolled section
902 corporations beginning after December 31, 2002, and before January 1, 2005,
without regard to whether the corresponding taxable years of the taxpayer or any upper-tier corporation begin before or after
such dates. A taxpayer shall be eligible to
make such an election provided that —
(A) The taxpayer’s tax liability as
shown on an original or amended tax return for each of its affected taxable years
is consistent with the rules of this paragraph (f)(9), the guidance set forth in
Notice 2003–5, 2003–1 C.B. 294 (see
§601.601(d)(2) of this chapter), and the
principles of §1.861–12T(c)(4) for each
such year for which the statute of limitations does not preclude the filing of an
amended return;
(B) The taxpayer makes appropriate adjustments to eliminate any double benefit
arising from the application of this paragraph (f)(9) to years that are not open for
assessment; and
(C) The taxpayer attaches a statement
to its next tax return for which the due date
(with extensions) is more than 90 days after April 25, 2006, indicating that the taxpayer elects not to apply the provisions of
section 403 of the AJCA to taxable years of
its noncontrolled section 902 corporations
beginning in 2003 and 2004, and that the
taxpayer has filed original returns or will
file amended returns reflecting tax liabilities for each affected year that satisfy the
requirements described in this paragraph
(f)(9)(ii).
(iii) Treatment of non-look-through
pools in taxable years beginning after December 31, 2004. Undistributed
earnings (or a deficit) and taxes in the
non-look-through pools of a controlled
foreign corporation or a noncontrolled
section 902 corporation as of the end of its
last taxable year beginning before January
1, 2005, shall be treated in taxable years
beginning after December 31, 2004, as if
they were accumulated and paid during a
period in which a distribution out of earnings in the non-look-through pool would
have been eligible for look-through treatment. Such earnings (or deficit) and taxes
shall be added to the foreign corporation’s
pools of post-1986 undistributed earnings and post-1986 foreign income taxes
in the appropriate separate categories on
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the first day of the foreign corporation’s
first taxable year beginning after December 31, 2004. In accordance with the
principles of paragraph (f)(4) of this section, the taxpayer must reconstruct the
non-look-through pools or, if the taxpayer
elects the safe harbor, allocate the earnings
and taxes in the non-look-through pools
to the foreign corporation’s look-through
pools in the appropriate separate categories on the first day of the foreign
corporation’s first taxable year beginning after December 31, 2004. Under the
safe harbor, this allocation is made in the
same percentages as the taxpayer properly characterized the stock of the foreign
corporation for purposes of apportioning the taxpayer’s interest expense in the
taxpayer’s first taxable year ending after
the first day of the foreign corporation’s
first taxable year beginning after December 31, 2002. See §1.861–12T(c)(3) and
(4). If a taxpayer does not elect the safe
harbor described in paragraph (f)(4)(ii)
and the Commissioner determines that
the look-through characterization of the
earnings (or deficit) and taxes cannot
reasonably be determined based on the
available information, the earnings (or
deficit) and taxes shall be allocated to the
foreign corporation’s passive category.
(iv) Carryover of unused foreign tax.
To the extent that a taxpayer has unused
foreign taxes in the single category for
dividends from all noncontrolled section
902 corporations, such taxes shall be carried forward to the appropriate separate
categories in the taxpayer’s taxable years
beginning on or after the first day of the
relevant noncontrolled section 902 corporation’s first taxable year beginning
after December 31, 2004. Such unused
taxes shall be carried forward in the same
manner as §1.904–2T(h)(1) provides that
unused foreign taxes in the separate categories for dividends from each noncontrolled section 902 corporation are carried
over to taxable years beginning on or after
the first day of the noncontrolled section
902 corporation’s first taxable year beginning after December 31, 2002, in the case
of a taxpayer that does not make the election under paragraph (f)(9) of this section.
The electing taxpayer shall determine
which noncontrolled section 902 corporations paid the dividends to which the
unused foreign taxes are attributable and
assign the taxes to the appropriate separate

June 5, 2006

categories as if such dividends had been
eligible for look-through treatment when
paid. Accordingly, the taxpayer must substantiate the look-through characterization
of the unused foreign taxes in accordance
with paragraph (f)(4) of this section by
reconstructing the non-look-through pools
or, if the taxpayer elects the safe harbor,
by allocating the unused foreign taxes
to other separate categories in the same
percentages as the taxpayer properly characterized the stock of the noncontrolled
section 902 corporation for purposes of
apportioning the taxpayer’s interest expense for its first taxable year ending after
the first day of the noncontrolled section
902 corporation’s first taxable year beginning after December 31, 2002. The
rule described in this paragraph (f)(9)(iv)
shall apply only to unused foreign taxes
attributable to dividends out of earnings
that were accumulated by noncontrolled
section 902 corporations in taxable years
of such corporations beginning before
January 1, 2003, because only unused
foreign taxes attributable to distributions
out of pre-2003 earnings are included in
the single category for dividends from
all noncontrolled section 902 corporations. To the extent that unused foreign
taxes carried forward to the single category for dividends from all noncontrolled
section 902 corporations under the rules
of Notice 2003–5 (see §601.601(d)(2)
of this chapter) were either absorbed by
low-taxed dividends paid by noncontrolled section 902 corporations out of the
non-look-through pool in taxable years
of such corporations beginning in 2003
or 2004, or expired unused, the amount
of taxes carried forward to the separate
categories on a look-through basis will
be smaller than the aggregate amount of
taxes initially carried forward to the single
category for dividends from all noncontrolled section 902 corporations. In this
case, the unused foreign taxes arising in
each taxable year shall be deemed attributable to each noncontrolled section 902
corporation in the same ratio as the dividends included in the separate category
that were paid by such corporation in such
year bears to all such dividends paid by
all noncontrolled section 902 corporations
in such year. Unused foreign taxes carried
forward from the separate categories for
dividends from each noncontrolled section
902 corporation to the single category for
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dividends from all noncontrolled section
902 corporations will similarly be deemed
to have been utilized on a pro rata basis.
The remaining unused foreign taxes are
then assigned to the appropriate separate
categories under the rules of paragraph
(f)(4) of this section. Unused foreign taxes
shall be treated as allocable to general limitation income to the extent that such taxes
would otherwise have been allocable to
passive income (based on reconstructed
pools or the safe harbor method), or to the
extent that, under paragraph (f)(4)(iii) of
this section, the Commissioner determines
that the look-through characterization cannot reasonably be determined based on the
available information.
(v) Carryback of unused foreign tax.
To the extent that a taxpayer has unused
foreign taxes attributable to a dividend
paid by a noncontrolled section 902 corporation that was eligible for look-through
treatment under section 904(d)(4) and
§1.904–5, any such unused foreign taxes
shall be carried back to prior taxable years
within the same separate category and
not to the single category for dividends
from all noncontrolled section 902 corporations or any separate category for
dividends from a nonctonrolled section
902 corporation. See Notice 2003–5 (see
§601.601(d)(2) of this chapter) for rules
relating to the carryback of unused foreign
taxes in the single category for dividends
from all noncontrolled section 902 corporations.
(vi) Recapture of overall foreign loss or
separate limitation loss in the single category for dividends from all noncontrolled
section 902 corporations. To the extent
that a taxpayer has a balance in a separate
limitation loss or overall foreign loss account in the single category for dividends
from all noncontrolled section 902 corporations under section 904(d)(1)(E) (prior
to its repeal by the AJCA), at the end of
the taxpayer’s last taxable year beginning
before January 1, 2005 (or a later taxable
year in which the taxpayer received a dividend subject to the separate limitation for
dividends from all noncontrolled section
902 corporations), the amount of such balance shall be allocated on the first day
of the taxpayer’s next taxable year to the
taxpayer’s other separate categories. The
amount of such balance that is attributable
to each noncontrolled section 902 corporation shall be allocated in the same percent-
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ages as the taxpayer properly characterized
the stock of such corporation for purposes
of apportioning the taxpayer’s interest expense for its first taxable year ending after the first day of such corporation’s first
taxable year beginning after December 31,
2002, under §1.861–12T(c)(3) or (c)(4), as
the case may be. To the extent that a taxpayer has a balance in a separate limitation loss account for the single category
for dividends from all noncontrolled section 902 corporations with respect to another separate category, and the separate
limitation loss account would otherwise be
assigned to that other category under this
paragraph (f)(9)(vi), such balance shall be
eliminated.
(vii) Recapture of separate limitation
losses in other separate categories. To the
extent that a taxpayer has a balance in any
separate limitation loss account in a separate category with respect to the single
category for dividends from all noncontrolled section 902 corporations at the end
of the taxpayer’s last taxable year with or
within which ends the last taxable year of
the relevant noncontrolled section 902 corporation beginning before January 1, 2005,
such loss shall be recaptured in subsequent
taxable years as income in the appropriate separate category. The separate limitation loss account shall be deemed attributable on a pro rata basis to those noncontrolled section 902 corporations that paid
dividends out of earnings accumulated in
taxable years beginning before January 1,
2003, in the years in which the separate
limitation loss in the other separate category arose. The ratable portions of the separate limitation loss account shall be recaptured as income in the taxpayer’s separate categories in the same percentages
as the taxpayer properly characterized the
stock of the relevant noncontrolled section 902 corporation for purposes of apportioning the taxpayer’s interest expense
in its first taxable year ending after the
first day of such corporation’s first taxable
year beginning after December 31, 2002,
under §1.861–12T(c)(3) or (c)(4), as the
case may be. To the extent that a taxpayer has a balance in any separate limitation loss account in any separate category that would have been recaptured as
income in that same category under this
paragraph (f)(9)(vii), such balance shall be
eliminated.
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(viii) Treatment of undistributed earnings in an upper-tier corporation-level single category for dividends from lower-tier
noncontrolled section 902 corporations.
Where a controlled foreign corporation
or noncontrolled section 902 corporation
has a single category for dividends from
all noncontrolled section 902 corporations containing earnings attributable to
dividends paid by one or more lower-tier
corporations, the following rules apply.
The post-1986 undistributed earnings,
previously-taxed earnings and profits described in section 959(c)(1) or (2), if any,
and associated post-1986 foreign income
taxes shall be allocated to the upper-tier
corporation’s other separate categories in
the same manner as earnings and taxes in a
separate category for dividends from each
noncontrolled section 902 corporation
maintained by the upper-tier corporation are allocated under paragraph (f)(7)
of this section. Accordingly, post-1986
undistributed earnings, previously-taxed
earnings and profits, if any, and post-1986
foreign income taxes in the single category
for dividends from all noncontrolled section 902 corporations shall be treated as if
they were accumulated and paid, accrued
or deemed paid during a period when a
dividend paid by each lower-tier corporation that paid dividends included in the
single category would have been eligible
for look-through treatment. If the taxpayer elects the safe harbor rule described
in paragraph (f)(7)(iii) of this section,
the earnings and taxes shall be allocated
based on the apportionment ratios properly used by the lower-tier corporation to
apportion its interest expense for its first
taxable year beginning after December 31,
2002. The taxpayer must substantiate the
look-through characterization of the earnings and taxes in accordance with the rules
of paragraph (f)(7)(iii) of this section. If
the taxpayer does not elect the safe harbor
and the Commissioner determines that
the look-through characterization of the
earnings cannot reasonably be determined
based on the available information, the
earnings and taxes shall be assigned to the
upper-tier corporation’s passive category.
(ix) Treatment of a deficit in the single
category for dividends from lower-tier
noncontrolled section 902 corporations.
Where a controlled foreign corporation
or noncontrolled section 902 corporation
had an aggregate deficit in the single cate-
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gory for dividends from all noncontrolled
section 902 corporations as of the end of
the upper-tier corporation’s last taxable
year beginning before January 1, 2005,
such deficit and the associated post-1986
foreign income taxes, if any, shall be allocated to the upper-tier corporation’s other
separate categories in the same percentages in which the non-look-through pools
of each lower-tier corporation to which the
deficit is attributable were assigned to such
corporation’s other separate categories in
its first taxable year beginning after December 31, 2002. If the taxpayer elects
the safe harbor rule described in paragraph
(f)(7)(iii) of this section, the deficit and
taxes shall be allocated based on how the
taxpayer properly characterized the stock
of the lower-tier noncontrolled section
902 corporation for purposes of apportioning the upper-tier corporation’s interest
expense for the upper-tier corporation’s
first taxable year ending after the first
day of the lower-tier corporation’s first
taxable year beginning after December
31, 2002. The taxpayer must substantiate
the look-through characterization of the
deficit and taxes in accordance with the
rules of paragraph (f)(7)(iii) of this section.
If the taxpayer does not elect the safe harbor and the Commissioner determines that
the look-through characterization of the
deficit cannot reasonably be determined
based on the available information, the
deficit and taxes shall be assigned to the
upper-tier corporation’s passive category.
(10) Effective date. Except in the case
of a taxpayer that makes the election under paragraph (f)(9) of this section, section 904(d)(4) and this paragraph (f) shall
apply to dividends from a noncontrolled
section 902 corporation that are paid during the first taxable year of the noncontrolled section 902 corporation beginning
after December 31, 2002, and thereafter,
without regard to whether the corresponding taxable year of the recipient of the dividend begins after December 31, 2002. In
the case of a taxpayer that makes the election under paragraph (f)(9) of this section,
the provisions of section 403 of the AJCA,
including section 904(d)(4), and this paragraph (f) shall apply to dividends from a
noncontrolled section 902 corporation that
are paid in taxable years of the noncontrolled section 902 corporation beginning
after December 31, 2004, without regard
to whether the corresponding taxable year
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of the recipient of the dividend begins after
December 31, 2004.
Par.
18.
Section 1.904(f)–12 is
amended by adding paragraph (g) to read
as follows:
§1.904(f)–12 Transition rules (temporary).
*****
(g) Recapture in years beginning after
December 31, 2002, of separate limitation losses and overall foreign losses incurred in years beginning before January
1, 2003, with respect to the separate category for dividends from a noncontrolled
section 902 corporation. [Reserved]. For
further guidance, see §1.904(f)–12T(g).
Par. 19. Section 1.904(f)–12T is added
as follows:
§1.904(f)–12T Transition rules.
(a) through (f) [Reserved]. For further
guidance, see §1.904(f)–12(a) through (f).
(g) Recapture in years beginning after December 31, 2002, of separate limitation losses and overall foreign losses
incurred in years beginning before January 1, 2003, with respect to the separate category for dividends from a noncontrolled section 902 corporation—(1) Recapture of separate limitation loss or overall foreign loss incurred in a separate category for dividends from a noncontrolled
section 902 corporation. To the extent that
a taxpayer has a balance in any separate
limitation loss or overall foreign loss account in a separate category for dividends
from a noncontrolled section 902 corporation under section 904(d)(1)(E) (prior to its
repeal by Public Law 108–357, 118 Stat.
1418 (October 22, 2004)) at the end of the
taxpayer’s last taxable year beginning before January 1, 2003 (or a later taxable year
in which the taxpayer received a dividend
subject to a separate limitation for dividends from that noncontrolled section 902
corporation), the amount of such balance
shall be allocated on the first day of the taxpayer’s next taxable year to the taxpayer’s
other separate categories. The amount of
such balance shall be allocated in the same
percentages as the taxpayer properly characterized the stock of the noncontrolled
section 902 corporation for purposes of apportioning the taxpayer’s interest expense
for its first taxable year ending after the
first day of such corporation’s first taxable
year beginning after December 31, 2002,
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under §1.861–12T(c)(3) or (c)(4), as the
case may be. To the extent a taxpayer
has a balance in any separate limitation
loss account in a separate category for dividends from a noncontrolled section 902
corporation with respect to another separate category, and the separate limitation
loss would otherwise be assigned to that
other category under this paragraph (g)(1),
such balance shall be eliminated.
(2) Recapture of separate limitation
loss in another separate category. To
the extent that a taxpayer has a balance
in any separate limitation loss account
in a separate category with respect to a
separate category for dividends from a
noncontrolled section 902 corporation
under section 904(d)(1)(E) (prior to its
repeal by Public Law 108–357, 118 Stat.
1418 (October 22, 2004)) at the end of the
taxpayer’s last taxable year with or within
which ends the last taxable year of the
noncontrolled section 902 corporation beginning before January 1, 2003, such loss
shall be recaptured in subsequent taxable
years as income in the appropriate separate categories. The separate limitation
loss shall be recaptured as income in other
separate categories in the same percentages as the taxpayer properly characterizes
the stock of the noncontrolled section 902
corporation for purposes of apportioning
the taxpayer’s interest expense in its first
taxable year ending after the first day of
the foreign corporation’s first taxable year
beginning after December 31, 2002, under
§1.861–12T(c)(3) or (c)(4), as the case
may be. To the extent a taxpayer has a balance in a separate limitation loss account
in a separate category that would have
been recaptured as income in that same
category under this paragraph (g)(2), such
balance shall be eliminated.
(3) Exception. Where a taxpayer formerly met the stock ownership requirements of section 902(a) with respect to a
foreign corporation, but did not meet the
requirements of section 902(a) on December 20, 2002 (or on the first day of the
taxpayer’s first taxable year beginning after December 31, 2002, in the case of a
transaction that was the subject of a binding contract in effect on December 20,
2002), if the taxpayer has a balance in
any separate limitation loss or overall foreign loss account for a separate category
for dividends from that foreign corporation under section 904(d)(1)(E) (prior to
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its repeal by Public Law 108–357, 118
Stat. 1418 (October 22, 2004)) at the
end of the taxpayer’s last taxable year beginning before January 1, 2003, then the
amount of such balance shall not be subject to recapture under section 904(f) and
this section. If a separate limitation loss or
overall foreign loss account for such category is not subject to recapture under this
paragraph (g)(3), the taxpayer cannot carry
over any unused foreign taxes in such separate category to any other limitation category. However, a taxpayer may elect to recapture the balances of all separate limitation loss and overall foreign loss accounts
for all separate categories for dividends
from such formerly-owned noncontrolled
section 902 corporations under the rules of
paragraphs (g)(1) and (2) of this section.
If a taxpayer so elects, it may carry over
any unused foreign taxes in these separate
categories to the appropriate separate categories as provided in §1.904–2T(h).
(4) Examples. The following examples
illustrate the application of this paragraph
(g):
Example 1. X is a domestic corporation that
meets the ownership requirements of section 902(a)
with respect to Y, a foreign corporation the stock
of which X owns 50 percent. Therefore, Y is a
noncontrolled section 902 corporation with respect
to X. Both X and Y use the calendar year as their
taxable year. As of December 31, 2002, X had a
$100 balance in its separate limitation loss account
for the separate category for dividends from Y, of
which $60 offset general limitation income and $40
offset passive income. For purposes of apportioning
X’s interest expense for its 2003 taxable year, X
properly characterized the stock of Y as a multiple
category asset (80% general and 20% passive). Under paragraph (g)(1) of this section, on January 1,
2003, $80 ($100 x 80/100) of the $100 balance in
the separate limitation loss account is assigned to the
general limitation category. Of this $80 balance, $32
($80 x 40/100) is with respect to the passive category,
and $48 ($80 x 60/100) is with respect to the general
limitation category and therefore is eliminated. The
remaining $20 balance ($100 x 20/100) of the $100
balance is assigned to the passive category. Of this
$20 balance, $12 ($20 x 60/100) is with respect to the
general limitation category, and $8 ($20 x 40/100) is
with respect to the passive category and therefore is
eliminated.
Example 2. The facts are the same as in Example
1, except that as of December 31, 2002, X had a $30
balance in its separate limitation loss account in the
general limitation category, and a $20 balance in its
separate limitation loss account in the passive category, both of which offset income in the separate category for dividends from Y. Under paragraph (g)(2)
of this section, the separate limitation loss accounts
in the general limitation and passive categories with
respect to the separate category for dividends from
Y will be recaptured on and after January 1, 2003,
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from income in other separate categories, as follows.
Of the $30 balance in X’s separate limitation loss account in the general category with respect to the separate category for dividends from Y, $6 ($30 x 20/100)
is with respect to the passive category, and $24 ($30
x 80/100) is with respect to the general limitation category and therefore is eliminated. Of the $20 balance in X’s separate limitation loss account in the passive category with respect to the separate category for
dividends from Y, $16 ($20 x 80/100) will be recaptured out of general limitation income, and $4 ($20 x
20/100) would otherwise be recaptured out of passive
income and therefore is eliminated.

(5) Effective date. This paragraph (g)
shall apply for taxable years beginning after December 31, 2002.
Par. 20. Section 1.964–1 is amended as
follows:
1. In the first sentence of paragraph
(a) introductory text, remove the language
“For purposes of section 951 through 964”
and add “For taxable years beginning after
December 31, 1986,” in its place, and remove the language “, except as provided in
paragraph (f) of this section,”.
2.
Remove paragraphs (a)(4) and
(a)(5), add the word “and” at the end of
paragraph (a)(2), replace the semicolon
with a period at the end of paragraph
(a)(3), and remove the language “may
be made by following the procedures described in paragraphs (a)(1) through (5)”
in the first sentence of the undesignated
paragraph following paragraph (a)(3) and
add the language “shall be made in the
foreign corporation’s functional currency
(determined under section 985 and the
regulations under that section) and may
be made by following the procedures
described in paragraphs (a)(1) through
(a)(3)” in its place.
3. Add a new sentence at the end of
paragraph (a)(1).
4. Add a new paragraph (c)(1)(v).
5. Revise paragraphs (c)(2), (c)(3),
(c)(4), (c)(5), and (c)(6).
6. Remove paragraphs (d), (e), and (f).
The revisions read as follows:
§1.964–1 Determination of the earnings
and profits of a foreign corporation.
(a) * * *
(1) * * * For rules for determining the
earnings and profits (or deficit in earnings
and profits) of a foreign corporation for
taxable years beginning before January 1,
1987, for purposes of sections 951 through
964, see 26 CFR 1.964–1(a) (revised as of
April 1, 2006).
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*****
(c) * * *
(1) * * *
(v) [Reserved]. For further guidance,
see §1.964–1T(c)(1)(v).
(c)(2) through (c)(6) [Reserved]. For
further guidance, see §1.964–1T(c)(2)
through (c)(6).
Par. 21. Section 1.964–1T is amended
as follows:
1. Revise the section heading.
2. Add new paragraph (c)(1)(v).
3. Add new paragraphs (c)(2) through
(8).
4. Add new paragraphs (d), (e), and (f).
The revisions and additions read as follows:
§1.964–1T Determination of the earnings
and profits of a foreign corporation
(temporary).
(a) through (c)(1)(iv) [Reserved]. For
further guidance, see §1.964–1(a) through
(c)(1)(iv).
(v) Taxable years. The period for computation of taxable income and earnings
and profits known as the taxable year shall
reflect the provisions of section 441 and
the regulations thereunder.
(2) Adoption or change of method or
taxable year. For the first taxable year
of a foreign corporation beginning after
April 25, 2006, in which a foreign corporation is a controlled foreign corporation (as defined in section 957 or 953) or
a noncontrolled section 902 corporation
(as defined in section 904(d)(2)(E)), any
method of accounting or taxable year allowable under this section may be adopted,
and any election allowable under this section may be made, by such foreign corporation or on its behalf notwithstanding
that, in previous years, its books or financial statements were prepared on a different basis, and notwithstanding that such
election is required by the Code or regulations to be made in a prior taxable year.
Any allowable methods adopted or elections made shall be reflected in the computation of the foreign corporation’s earnings and profits for such taxable year, prior
taxable years, and (unless the Commissioner consents to a change) subsequent
taxable years. However, see section 898
for the rules regarding the taxable year of
a specified foreign corporation as defined
in section 898(b). Any allowable method
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of accounting or election that relates to
events that first arise in a subsequent taxable year may be adopted or made by or
on behalf of the foreign corporation for
such year. See paragraph (a)(3) of this
section for the manner in which a method
of accounting or a taxable year may be
adopted or changed on behalf of the foreign corporation. See paragraph (c)(4)
and (g)(3) of this section for applicable
rules if the amount of the foreign corporation’s earnings and profits became significant for United States tax purposes before
a method of accounting or taxable year was
adopted by the foreign corporation or on
its behalf in accordance with the rules of
paragraph (c)(3) of this section. See paragraphs (c)(6) and (g)(2) of this section for
special rules postponing the time for taking action by or on behalf of a foreign corporation until the amount of its earnings
and profits becomes significant for U.S.
tax purposes.
(3) Action on behalf of corporation—(i)
In general. An election shall be deemed
made, or an adoption or change in method
of accounting or taxable year deemed effectuated, on behalf of the foreign corporation only if its controlling domestic shareholders (as defined in paragraph (c)(5) of
this section)—
(A) Satisfy for such corporation any requirements imposed by the Internal Revenue Code or applicable regulations with
respect to such election or such adoption
or change in method or taxable year (including the provisions of sections 442 and
446 and the regulations thereunder, as well
as any operative provisions), such as the
filing of forms, the execution of consents,
securing the permission of the Commissioner, or maintaining books and records
in a particular manner. For purposes of
this paragraph (c)(3)(i)(A), the books of
the foreign corporation shall be considered
to be maintained in a particular manner if
the controlling domestic shareholders or
the foreign corporation regularly keep the
records and accounts required by section
964(c) and the regulations thereunder in
that manner;
(B) File the statement described in paragraph (c)(3)(ii) of this section, at the time
and in the manner prescribed therein; and
(C) Provide the written notice required
by paragraph (c)(3)(iii) of this section at
the time and in the manner prescribed
therein.
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(ii) Statement required to be filed with
a tax return. The statement required by
this paragraph (c)(3)(ii) shall set forth
the name, country of organization, and
U.S. employer identification number (if
applicable) of the foreign corporation,
the name, address, stock interests, and
U.S. employer identification number of
each controlling domestic shareholder
(or, if applicable, the shareholder’s common parent) approving the action, and the
names, addresses, U.S. employer identification numbers, and stock interests of
all other domestic shareholders notified
of the action taken. Such statement shall
describe the nature of the action taken on
behalf of the foreign corporation and the
taxable year for which made, and identify
a designated shareholder who retains a
jointly executed consent confirming that
such action has been approved by all of
the controlling domestic shareholders and
containing the signature of a principal
officer of each such shareholder (or its
common parent). Each controlling domestic shareholder shall file the statement
with its own tax return (or information
return, if applicable) for its taxable year
with or within which ends the taxable year
of the foreign corporation for which the
election is made or for which the method
of accounting or taxable year is adopted or
changed.
(iii) Notice. On or before the filing date
described in paragraph (c)(3)(ii) of this
section, the controlling domestic shareholders shall provide written notice of the
election made or the adoption or change
of method or taxable year effected to all
other persons known by them to be domestic shareholders who own (within the
meaning of section 958(a)) stock of the
foreign corporation. Such notice shall set
forth the name, country of organization
and U.S. employer identification number
(if applicable) of the foreign corporation, and the names, addresses, and stock
interests of the controlling domestic shareholders. Such notice shall describe the
nature of the action taken on behalf of the
foreign corporation and the taxable year
for which made, and identify a designated
shareholder who retains a jointly executed
consent confirming that such action has
been approved by all of the controlling
domestic shareholders and containing the
signature of a principal officer of each
such shareholder (or its common parent).
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However, the failure of the controlling domestic shareholders to provide such notice
to a person required to be notified shall
not invalidate the election made or the
adoption or change of method or taxable
year effected.
(4) Effect of action or inaction by
controlling domestic shareholders. Any
action taken by the controlling domestic shareholders on behalf of the foreign
corporation pursuant to paragraph (c)(3)
of this section shall be reflected in the
computation of the earnings and profits of
such corporation under this section to the
extent that it bears upon the tax liability
of all domestic shareholders of the foreign
corporation. See §1.964–1T(g)(5). In the
event that action by or on behalf of the foreign corporation is not undertaken by the
time specified in paragraph (c)(6) of this
section and such failure is shown to the
satisfaction of the Commissioner to be due
to reasonable cause, such action may be
undertaken during any period of at least 30
days occurring after such showing is made
which the Commissioner may specify as
appropriate for this purpose. The principles of §1.964–1T(g)(3) and (g)(4) shall
apply in determining the effect of a failure
of the controlling domestic shareholders
to take action on behalf of the foreign corporation pursuant to paragraph (c)(3) of
this section. Accordingly, if the earnings
and profits of a noncontrolled section 902
corporation became significant for United
States income tax purposes in a taxable
year beginning on or before April 25,
2006, the corporation’s earnings and profits shall be computed as if no elections had
been made and any permissible accounting methods not requiring an election and
reflected in the books of account regularly
maintained by the foreign corporation for
purposes of accounting to its shareholders
had been adopted. Any change in accounting method may be made by or on behalf
of the foreign corporation only with the
Commissioner’s consent.
(5) Controlling domestic shareholders—(i) Controlled foreign corporations.
For purposes of this paragraph, the controlling domestic shareholders of a controlled foreign corporation shall be its
controlling United States shareholders.
The controlling United States shareholders of a controlled foreign corporation
shall be those United States shareholders
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(as defined in section 951(b) or 953(c))
who, in the aggregate, own (within the
meaning of section 958(a)) more than 50
percent of the total combined voting power
of all classes of the stock of such foreign
corporation entitled to vote and who undertake to act on its behalf. In the event
that the United States shareholders of the
controlled foreign corporation do not, in
the aggregate, own (within the meaning of
section 958(a)) more than 50 percent of the
total combined voting power of all classes
of the stock of such foreign corporation
entitled to vote, the controlling United
States shareholders of the controlled foreign corporation shall be all those United
States shareholders who own (within the
meaning of section 958(a)) stock of such
corporation.
(ii) Noncontrolled section 902 corporations. For purposes of this paragraph,
the controlling domestic shareholders of
a noncontrolled section 902 corporation
that is not a controlled foreign corporation shall be its majority domestic corporate shareholders. The majority domestic
corporate shareholders of a noncontrolled
section 902 corporation shall be those domestic corporations that meet the ownership requirements of section 902(a) with
respect to the noncontrolled section 902
corporation (or to a first-tier foreign corporation that is a member of the same qualified group as defined in section 902(b)(2)
as the noncontrolled section 902 corporation) that, in the aggregate, own directly
or indirectly more than 50 percent of the
combined voting power of all of the voting stock of the noncontrolled section 902
corporation that is owned directly or indirectly by all domestic corporations that
meet the ownership requirements of section 902(a) with respect to the noncontrolled section 902 corporation (or a relevant first-tier foreign corporation).
(6) Action not required until significant. Notwithstanding any other provision
of this paragraph, action by or on behalf of
a foreign corporation (other than a foreign
corporation subject to tax under section
882) to make an election or to adopt a
taxable year or method of accounting
shall not be required until the due date
(including extensions) of the return for a
controlling domestic shareholder’s first
taxable year with or within which ends
the foreign corporation’s first taxable year
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in which the computation of its earnings
and profits is significant for United States
tax purposes with respect to its controlling domestic shareholders (as defined in
§1.964–1T(c)(5)). The filing of the information return required by section 6038
shall not itself constitute a significant
event. For taxable years beginning on or
after April 25, 2006, events that cause a
foreign corporation’s earnings and profits to have United States tax significance
include, without limitation,
(i) A distribution from the foreign corporation to its shareholders with respect to
their stock;
(ii) An amount is includible in gross
income with respect to such corporation
under section 951(a);
(iii) An amount is excluded from subpart F income of the foreign corporation
or another foreign corporation by reason of
section 952(c);
(iv) Any event making the foreign corporation subject to tax under section 882;
(v) The use by the foreign corporation’s
controlling domestic shareholders of the
tax book value (or alternative tax book
value) method of allocating interest expense under section 864(e)(4); or
(vi) A sale or exchange of the foreign
corporation’s stock of the controlling domestic shareholders that results in the
recharacterization of gain under section
1248.
(c)(7) and (8) [Reserved]. For further
guidance, see §1.964–1(c)(7) and (c)(8)
and §1.964–1T(g)(6).
(d) through (f) [Reserved].
*****
PART 602—OMB CONTROL
NUMBERS UNDER THE PAPERWORK
REDUCTION ACT
Par. 22. The authority citation for part
602 continues to read as follows:
Authority: 26 U.S.C. 7805.
Par. 23. In §602.101, paragraph (b) is
amended by adding the following entries
in numerical order to the table to read, in
part, as follows:
§602.101 OMB Control numbers
*****
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CFR part or section where
identified and described

Current OMB
control No.

*****
1.904–7T
*****
1.964–1T
*****

...........................................................

1545–2104

...........................................................

1545–2104

Mark E. Matthews,
Deputy Commissioner for
Services and Enforcement.
Approved April 14, 2006.
Eric Solomon,
Acting Deputy Assistant
Secretary of the Treasury.
(Filed by the Office of the Federal Register on April 20, 2006,
3:51 p.m., and published in the issue of the Federal Register
for April 25, 2006, 71 F.R. 24515)

Section 964.—Miscellaneous Provisions

Section 1274.—Determination of Issue Price in the
Case of Certain Debt Instruments Issued for Property
(Also Sections 42, 280G, 382, 412, 467, 468, 482,
483, 642, 807, 846, 1288, 7520, 7872.)

Federal rates; adjusted federal rates;
adjusted federal long-term rate and the
long-term exempt rate. For purposes of
sections 382, 642, 1274, 1288, and other
sections of the Code, tables set forth the
rates for June 2006.

Rev. Rul. 2006–29

Temporary and proposed regulations provide guidance on tax elections and adoptions of or changes in a
method of accounting or taxable year made on behalf
of a controlled foreign corporation or noncontrolled
section 902 corporation. See T.D. 9260, page 1001.
See REG-144784-02, page 1036.

This revenue ruling provides various prescribed rates for federal income
tax purposes for June 2006 (the current
month). Table 1 contains the short-term,
mid-term, and long-term applicable federal rates (AFR) for the current month

for purposes of section 1274(d) of the
Internal Revenue Code. Table 2 contains
the short-term, mid-term, and long-term
adjusted applicable federal rates (adjusted
AFR) for the current month for purposes
of section 1288(b). Table 3 sets forth the
adjusted federal long-term rate and the
long-term tax-exempt rate described in
section 382(f). Table 4 contains the appropriate percentages for determining the
low-income housing credit described in
section 42(b)(2) for buildings placed in
service during the current month. Finally,
Table 5 contains the federal rate for determining the present value of an annuity, an
interest for life or for a term of years, or
a remainder or a reversionary interest for
purposes of section 7520.

REV. RUL. 2006–29 TABLE 1
Applicable Federal Rates (AFR) for June 2006
Period for Compounding
Annual

Semiannual

Quarterly

Monthly

4.99%
5.49%
6.01%
6.51%

4.93%
5.42%
5.92%
6.41%

4.90%
5.38%
5.88%
6.36%

4.88%
5.36%
5.85%
6.33%

5.06%
5.58%
6.09%
6.61%
7.64%
8.94%

5.00%
5.50%
6.00%
6.50%
7.50%
8.75%

4.97%
5.46%
5.96%
6.45%
7.43%
8.66%

4.95%
5.44%
5.93%
6.41%
7.39%
8.59%

5.32%
5.86%
6.40%
6.95%

5.25%
5.78%
6.30%
6.83%

5.22%
5.74%
6.25%
6.77%

5.19%
5.71%
6.22%
6.73%

Short-term
AFR
110% AFR
120% AFR
130% AFR
Mid-term
AFR
110% AFR
120% AFR
130% AFR
150% AFR
175% AFR
Long-term
AFR
110% AFR
120% AFR
130% AFR
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Short-term adjusted
AFR
Mid-term adjusted AFR
Long-term adjusted
AFR

Annual
3.61%
3.82%
4.45%

REV. RUL. 2006–29 TABLE 2
Adjusted AFR for June 2006
Period for Compounding
Semiannual
3.58%
3.78%
4.40%

Quarterly
3.56%

Monthly
3.55%

3.76%
4.38%

3.75%
4.36%

REV. RUL. 2006–29 TABLE 3
Rates Under Section 382 for June 2006
Adjusted federal long-term rate for the current month
Long-term tax-exempt rate for ownership changes during the current month (the highest of the adjusted
federal long-term rates for the current month and the prior two months.)

4.45%
4.45%

REV. RUL. 2006–29 TABLE 4
Appropriate Percentages Under Section 42(b)(2) for June 2006
Appropriate percentage for the 70% present value low-income housing credit

8.21%

Appropriate percentage for the 30% present value low-income housing credit

3.52%

REV. RUL. 2006–29 TABLE 5
Rate Under Section 7520 for June 2006
Applicable federal rate for determining the present value of an annuity, an interest for life or a term of years,
or a remainder or reversionary interest

6.0%

Section 1288.—Treatment
of Original Issue Discount
on Tax-Exempt Obligations

Section 7520.—Valuation
Tables
The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of June 2006. See Rev. Rul. 2006-29, page 1031.

The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of June 2006. See Rev. Rul. 2006-29, page 1031.
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Section 7872.—Treatment
of Loans With Below-Market
Interest Rates
The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of June 2006. See Rev. Rul. 2006-29, page 1031.
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Part III. Administrative, Procedural, and Miscellaneous
26 CFR 1.199–2: Wage limitation.

Methods of Determining W–2
Wages for Purposes of the
§ 199(b)(1) Limitation on the
§ 199 Deduction for Income
Attributable to Domestic
Production Activities
Rev. Proc. 2006–22
SECTION 1. PURPOSE
This revenue procedure provides methods for calculating W–2 wages for purposes of § 199(b)(1) of the Internal Revenue Code, which limits the amount of the
§ 199 deduction for income attributable to
domestic production activities to 50 percent of the W–2 wages of the taxpayer for
the taxable year.
Section 1.199–2(e)(3) of the Income
Tax Regulations provides the Internal
Revenue Service with authority to issue
guidance providing the methods that may
be used to calculate W–2 wages. Section
1.199–2(e)(3) is only effective for taxable
years beginning on or after June 1, 2006.
However, pursuant to § 1.199–8(i)(1), a
taxpayer may apply § 1.199–2(e)(3) to
a taxable year beginning before June 1,
2006, provided that the taxpayer applies
all the provisions of §§ 1.199–1 through
1.199–9 to the taxable year (or all the
provisions of §§ 1.199–1 through 1.199–8
for a taxable year beginning after May 17,
2006, the enactment date of the Tax Increase Prevention and Reconciliation Act
of 2005 (Public Law 109–222) (TIPRA),
and before June 1, 2006). This revenue
procedure provides such guidance for
taxpayers who choose to apply the final
regulations to taxable years beginning
before June 1, 2006, but only for taxable
years beginning on or after January 1,
2005, and on or before May 17, 2006.
SECTION 2. BACKGROUND
Section 199(a) provides a deduction for
an amount equal to a percentage of the
lesser of (A) the qualified production activities income of the taxpayer for the taxable year, or (B) taxable income (determined without regard to § 199) for the tax-

2006–23 I.R.B.

able year (or, in the case of an individual,
adjusted gross income).
Section 199(b)(1) provides that the
amount of the deduction allowable under
§ 199(a) for any taxable year shall not
exceed 50 percent of the W–2 wages of
the taxpayer for the taxable year.
Section 199(b)(2) provides that, for
purposes of § 199, the term “W–2 wages”
means, with respect to any person for any
taxable year of such person, the sum of
the amounts described in § 6051(a)(3) and
(8) paid by such person with respect to
employment of employees by such person
during the calendar year ending during
such taxable year. Such term shall not
include any amount that is not properly
included in a return filed with the Social Security Administration (SSA) on
or before the 60th day after the due date
(including extensions) for such return.
This revenue procedure provides three
methods for calculating W–2 wages for
purposes of § 199(b)(1). These methods are generally the same as were set
forth in both § 1.199–2 of the proposed
regulations that were published in the
Federal Register on November 4, 2005
(REG–105847–05, 2005–47 I.R.B. 987
[70 FR 67220]), and in section 4.02 of Notice 2005–14, 2005–1 C.B. 498, 514. The
first method (the unmodified Box method)
allows for a simplified calculation while
the second and third methods (the modified Box 1 method and the tracking wages
method) provide greater accuracy.
Section 514(a) of TIPRA amended
§ 199(b)(2) by excluding from the term
W–2 wages any amount that is not properly allocable to domestic production gross
receipts for purposes of § 199(c)(1). This
amendment made by TIPRA is effective
with respect to taxable years beginning
after the date of enactment, May 17, 2006.
The IRS and Treasury Department plan
on issuing regulations and a new revenue
procedure reflecting the amendment made
to § 199(b)(2) by TIPRA. It is expected
that any new revenue procedure will contain methods for calculating W–2 wages
similar to the three methods in this revenue
procedure, but will reflect the additional
limitation on W–2 wages imposed by
TIPRA. Because of the amendment by
TIPRA, the guidance provided by this revenue procedure does not apply to taxable
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years beginning after the date of enactment of TIPRA.
SECTION 3. RULES OF APPLICATION
.01 In general. Section 1.199–2(a)(1)
of the regulations provides that, except as provided in § 1.199–2(a)(3) and
§ 1.199–2(b), the Forms W–2, “Wage and
Tax Statement,” used in determining the
amount of W–2 wages are those issued
for the calendar year ending during the
taxpayer’s taxable year for wages paid to
employees (or former employees) of the
taxpayer for employment by the taxpayer.
For purposes of § 1.199–2, § 1.199–2(a)(1)
provides that employees of the taxpayer
are limited to employees of the taxpayer
as defined in § 3121(d)(1) and (2) (that
is, officers of a corporate taxpayer and
employees of the taxpayer under common
law rules).
.02 Wages paid by entity other
than common law employer. Section
1.199–2(a)(2) of the regulations provides
that, in determining W–2 wages, a taxpayer may take into account any wages
paid by another entity and reported by the
other entity on Forms W–2 with the other
entity as the employer listed in Box c of
the Forms W–2, provided that the wages
were paid to employees of the taxpayer for
employment by the taxpayer. If the taxpayer is treated as an employer described
in § 3401(d)(1) because of control of the
payment of wages (that is, the taxpayer
is not the common law employer of the
payee of the wages), the payment of wages
may not be included in determining W–2
wages of the taxpayer. If the taxpayer is
paying wages as an agent of another entity
to individuals who are not employees of
the taxpayer, the wages may not be included in determining the W–2 wages of
the taxpayer.
.03 Requirement that wages must be reported on return filed with Social Security
Administration. Section 1.199–2(a)(3) of
the regulations provides that the term
“W–2 wages” shall not include any
amount that is not properly included in
a return filed with SSA on or before the
60th day after the due date (including extensions) for such return. For this purpose,
if a Form W–2c (or corrected return) is
filed to correct a Form W–2 that was not
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filed with SSA on or before the 60th day
after the due date (including extensions)
of the Form W–2 (or to correct a Form
W–2c relating to a Form W–2 that had not
been filed with SSA on or before the 60th
day after the due date (including extensions) of the Form W–2), then such Form
W–2c (or corrected return) shall not be
considered to have been filed with SSA
on or before the 60th day after the due
date (including extensions) for such Form
W–2c (or corrected return), regardless of
when such Form W–2c (or corrected return) is filed. See § 1.199–2(a)(3) of the
regulations for further guidance related to
this requirement.
.04 No application in determining
whether amounts are wages for employment tax purposes. The discussions of
“wages” in this revenue procedure and
in the regulations under § 199 are for
purposes of § 199 only and have no application in determining whether amounts
are wages under § 3121(a) for purposes of
the Federal Insurance Contributions Act,
under § 3306(b) for purposes of the Federal Unemployment Tax Act, and under
§ 3401(a) for purposes of the Collection of Income Tax at Source on Wages
(federal income tax withholding), or any
other wage-related determination. See
§ 1.199–2(a)(1) of the regulations.
.05 Application for a taxpayer with a
short taxable year. Subject to the other
rules of application of the regulations and
of this revenue procedure, the W–2 wages
of the taxpayer for a short taxable year
shall include those wages paid during the
short taxable year to employees of the taxpayer as determined under the tracking
wages method described in section 5.03 of
this revenue procedure. See section 6 of
this revenue procedure.
.06 Acquisition or disposition of a trade
or business (or major portion). Section
1.199–2(c) of the regulations provides that
if a taxpayer (a successor) acquires a trade
or business, the major portion of a trade or
business, or the major portion of a separate unit of a trade or business from another
taxpayer (a predecessor), then, for purposes of computing the respective § 199
deduction of the successor and of the predecessor, the W–2 wages paid for that calendar year shall be allocated between the
successor and the predecessor based on
whether the wages are for employment by
the successor or for employment by the
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predecessor. Thus, in this situation, the
W–2 wages are allocated based on whether
the wages are for employment for a period
during which the employee was employed
by the predecessor or for employment for
a period during which the employee was
employed by the successor, regardless of
which permissible method for Form W–2
reporting is used.
.07 Non-duplication rule.
Section
1.199–2(d) of the regulations provides that
amounts that are treated as W–2 wages for
a taxable year under any method of calculating W–2 wages shall not be treated
as W–2 wages for any other taxable year.
Thus, for example, an amount of nonqualified deferred compensation that is treated
as W–2 wages under the Unmodified Box
Method described in section 5.01 of this
revenue procedure shall not be treated
as W–2 wages in any other taxable year.
Section 1.199–2(d) of the regulations
also provides that an amount shall not be
treated as W–2 wages by more than one
taxpayer.
.08 Trade or business requirement. Pursuant to § 1.199–8(c)(1), the term W–2
wages only includes those wages paid to
employees of the taxpayer that are attributable to the actual conduct of a trade or business of the taxpayer. For example, remuneration paid to an employee for domestic
service performed in the private home of
the taxpayer is not included in W–2 wages
of the taxpayer.
SECTION 4. DEFINITION OF W–2
WAGES AND CORRELATION WITH
BOXES ON FORM W–2
.01 Definition of W–2 wages. Section 199(b)(2) and § 1.199–2(e) of the
regulations provides that, for purposes
of § 199(b)(1), the term “W–2 wages”
means, with respect to any person for any
taxable year of such person, the sum of
the amounts described in § 6051(a)(3)
and (8) paid by such person with respect
to employment of employees by such
person during the calendar year ending
during such taxable year. Thus, the regulations provide that the term W–2 wages
includes: (i) the total amount of wages as
defined in § 3401(a); (ii) the total amount
of elective deferrals (within the meaning
of § 402(g)(3)); (iii) the compensation deferred under § 457; and (iv) for tax years
beginning after December 31, 2005, the
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amount of designated Roth contributions
(as defined in § 402A).
.02 Correlation with Form W–2. Under the 2005 and 2006 Forms W–2, the
elective deferrals under § 402(g)(3) and
the amounts deferred under § 457 directly
correlate to coded items reported in Box
12 on Form W–2. Box 12, Code D is
for elective deferrals to a § 401(k) cash
or deferred arrangement (plan); Box 12,
Code E is for elective deferrals under a
§ 403(b) salary reduction agreement; Box
12, Code F is for elective deferrals under a § 408(k)(6) salary reduction Simplified Employee Pension (SEP); Box 12,
Code G is for elective deferrals and employer contributions (including nonelective deferrals) to any governmental or nongovernmental § 457(b) deferred compensation plan; and Box 12, Code S is for employee salary reduction contributions under a § 408(p) SIMPLE (simple retirement
account). Under the 2006 Form W–2,
the amount of designated Roth contributions (as defined in § 402A) directly correlates to Box 12, Code AA for designated Roth contributions to a § 401(k) plan
and Box 12, Code BB for designated Roth
contributions under a § 403(b) salary reduction agreement. However, designated
Roth contributions are also reported in Box
1, Wages, tips, other compensation, and
Box 5, Medicare wages and tips, and are
subject to income tax withholding.
SECTION 5. METHODS FOR
CALCULATING W–2 WAGES
For any taxable year, a taxpayer generally must calculate W–2 wages for purposes of § 199(b)(1) using one of the three
methods described in section 5.01, 5.02,
and 5.03 of this revenue procedure. These
three methods are subject to the non-duplication rule provided in § 1.199–2(d). For a
taxpayer with a short taxable year, see Section 6 of this revenue procedure. In calculating W–2 wages for a taxable year under
the methods below, the taxpayer includes
only Forms W–2 that are for the calendar
year ending with or within the taxable year
of the taxpayer and that meet the rules of
application described in section 3 of this
revenue procedure.
.01 Unmodified box method. Under
the unmodified box method, W–2 wages
are calculated by taking, without modification, the lesser of—
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(A) The total entries in Box 1 of all
Forms W–2 filed with SSA by the taxpayer
with respect to employees of the taxpayer
for employment by the taxpayer; or
(B) The total entries in Box 5 of all
Forms W–2 filed with SSA by the taxpayer
with respect to employees of the taxpayer
for employment by the taxpayer.
.02 Modified Box 1 method. Under
the Modified Box 1 method, the taxpayer
makes modifications to the total entries in
Box 1 of Forms W–2 filed with respect to
employees of the taxpayer. W–2 wages
under this method are calculated as follows—
(A) Total the amounts in Box 1 of all
Forms W–2 filed with SSA by the taxpayer
with respect to employees of the taxpayer
for employment by the taxpayer;
(B) Subtract from the total in paragraph
.02(A) of this section amounts included in
Box 1 of Forms W–2 that are not wages
for Federal income tax withholding purposes and amounts included in Box 1 of
Forms W–2 that are treated as wages for
purposes of income tax withholding under
§ 3402(o) (for example, supplemental unemployment compensation benefits); and
(C) Add to the amount obtained after
paragraph .02(B) of this section the total
of the amounts that are reported in Box 12
of Forms W–2 with respect to employees
of the taxpayer for employment by the taxpayer and that are properly coded D, E, F,
G, and S.
.03 Tracking wages method. Under the
tracking wages method, the taxpayer actually tracks total wages subject to Federal
income tax withholding and makes appropriate modifications. W–2 wages under
this method are calculated as follows—
(A) Total the amounts of wages subject
to Federal income tax withholding that are
paid to employees of the taxpayer for employment by the taxpayer and that are reported on Forms W–2 filed with SSA by
the taxpayer for the calendar year;
(B) Subtract from the total in paragraph
.03(A) of this section the supplemental unemployment compensation benefits (as defined in § 3402(o)(2)(A)) that were in-
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cluded in the total in paragraph .03(A) of
this section; and
(C) Add to the amount obtained after
paragraph .03(B) of this section the total
of the amounts that are reported in Box 12
of Forms W–2 with respect to employees
of the taxpayer for employment by the taxpayer and that are properly coded D, E, F,
G, and S.

by section 6.02(A) are required to be deducted; and
(C) For purposes of section 5.03(C),
only the portion of the total amounts reported in Box 12, Codes D, E, F, G, and
S on Forms W–2, that are actually deferred
or contributed during the short taxable year
are included in W–2 wages.
SECTION 7. EFFECTIVE DATE

SECTION 6. APPLICATION IN CASE
OF SHORT TAXABLE YEAR
.01 Special rule for taxpayers with a
short taxable year. Section 1.199–2(b) of
the regulations provides that, in the case of
a taxpayer with a short taxable year, subject to the rules of § 1.199–2(a), the W–2
wages of the taxpayer for the short taxable
year shall include only those wages paid
during the short taxable year to employees of the taxpayer, only those elective deferrals (within the meaning of § 402(g)(3))
made during the short taxable year by employees of the taxpayer, and only compensation actually deferred under § 457 during
the short taxable year with respect to employees of the taxpayer.
.02 Method required for a short taxable
year and modifications required in application of method. The W–2 wages of a taxpayer with a short taxable year shall be determined under the tracking wages method
described in section 5.03 of this revenue
procedure. In applying the tracking wages
method in the case of a short taxable year,
the taxpayer must apply the method as follows—
(A) For purposes of section 5.03(A), the
total amount of wages subject to Federal
income tax withholding and reported on
Form W–2 must include only those wages
subject to Federal income tax withholding
that are actually paid to employees during the short taxable year and reported on
Form W–2 for the calendar year ending
with or within that short taxable year;
(B) For purposes of section 5.03(B),
only the supplemental unemployment
compensation benefits paid during the
short taxable year that were included in
the total in section 5.03(A) as modified
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A taxpayer must apply this revenue procedure to a taxable year beginning on or
before May 17, 2006, if the taxpayer applies §§ 1.199–1 through 1.199–9 to the
taxable year. For a taxpayer who chooses
not to rely on §§ 1.199–1 through 1.199–9
and this revenue procedure for a taxable
year beginning on or before May 17, 2006,
the guidance on W–2 wages under § 199
that applies to such taxable year is contained in Notice 2005–14 or § 1.199–2
of the proposed regulations. If Notice
2005–14 and § 1.199–2 of the proposed
regulations include different rules for the
same particular issue, then a taxpayer may
rely on either the rule set forth in Notice
2005–14 or the rule set forth in § 1.199–2
of the proposed regulations. However, if
§ 1.199–2 of the proposed regulations includes a rule that was not included in Notice 2005–14, then a taxpayer is not permitted to rely on the absence of a rule to
apply a rule contrary to § 1.199–2 of the
proposed regulations. For taxable years
beginning after May 17, 2006, and before
June 1, 2006, a taxpayer may not apply Notice 2005–14, the proposed regulations, or
any other guidance under § 199 in a manner inconsistent with amendments made to
§ 199 by section 514 of TIPRA.
SECTION 8. DRAFTING
INFORMATION
The principal author of this revenue
procedure is A. G. Kelley of the Office of
Associate Chief Counsel (Tax Exempt &
Government Entities). For further information regarding this revenue procedure,
contact Mr. Kelley at (202) 622–6040 (not
a toll-free call).

June 5, 2006

Part IV. Items of General Interest
Notice of Proposed
Rulemaking by
Cross-Reference to
Temporary Regulations
Application of Separate
Limitations to Dividends From
Noncontrolled Section 902
Corporations
REG–144784–02
AGENCY: Internal Revenue Service
(IRS), Treasury.
ACTION: Notice of proposed rulemaking
by cross-reference to temporary regulations.

Washington, DC 20044. Submissions may
be hand-delivered between the hours of
8 a.m. and 4 p.m. to CC:PA:LPD:PR
(REG–144784–02), Courier’s Desk, Internal Revenue Service, 1111 Constitution
Avenue, NW, Washington, DC, or sent
electronically via the IRS Internet site at
www.irs.gov/regs or via the Federal Rulemaking Portal at www.regulations.gov
(IRS and REG–144784–02).
FOR
FURTHER
INFORMATION
CONTACT: Concerning submission
of comments, Kelly Banks (202)
622–7180; concerning the regulations,
Ginny Y. Chung (202) 622–3850 (not
toll-free numbers).
SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

SUMMARY: In this issue of the Bulletin,
the IRS is issuing temporary regulations
(T.D. 9260) that provide guidance needed
to comply with amendments enacted by
the American Jobs Creation Act of 2004,
Public Law 108–357, 118 Stat. 1418 (October 22, 2004) (AJCA) and the Gulf Opportunity Zone Act of 2005, Public Law
109–135, 119 Stat. 2577 (December 22,
2005) (GOZA), concerning the treatment
of dividends from noncontrolled section
902 corporations. The AJCA modified the
treatment under section 904(d)(4) of dividends from noncontrolled section 902 corporations effective for taxable years beginning after December 31, 2002. GOZA
permits taxpayers to elect to defer the effective date of the AJCA amendments until taxable years beginning after December
31, 2004. The temporary regulations affect domestic corporations that own stock
in foreign corporations and that claim foreign tax credits. The text of those temporary regulations published in this issue of
the Bulletin also serves as the text of these
proposed regulations.
DATES: Written and electronic comments
and requests for a public hearing must be
received by July 24, 2006.
ADDRESSES: Send submissions to
CC:PA:LPD:PR
(REG–144784–02),
Room 5203, Internal Revenue Service,
P.O. Box 7604, Ben Franklin Station,
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The collections of information contained in this notice of proposed rulemaking have been submitted to the Office of
Management and Budget for review in
accordance with the Paperwork Reduction Act of 1995 (44 U.S.C. 3507(d)).
Comments on the collections of information should be sent to the Office of
Management and Budget, Attn: Desk
Officer for the Department of the Treasury, Office of Information and Regulatory Affairs, Washington, DC 20503, with
copies to the Internal Revenue Service,
Attn: IRS Reports Clearance Officer,
SE:W:CAR:MP:T:T:SP, Washington, DC
20224. Comments on the collections of
information should be received by July
24, 2006. Comments are specifically requested concerning:
Whether the proposed collections of information are necessary for the proper performance of the functions of the IRS, including whether the information will have
practical utility;
The accuracy of the estimated burdens
associated with the proposed collections of
information (see below);
How the quality, utility, and clarity of
the information to be collected may be enhanced;
How the burdens of complying with the
proposed collections of information may
be minimized, including through the application of automated collection techniques
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or other forms of information technology;
and
Estimates of capital or start-up costs
and costs of operation, maintenance, and
purchase of services to provide information.
The collections of information
in these proposed regulations are in
§§1.904–7(f)(9) and 1.964–1(c)(3)(ii).
This information is required to enable the
IRS to verify that taxpayers that make
certain elections (described in the Background section of this document) applied
the appropriate separate foreign tax credit
limitation rules to dividends from noncontrolled section 902 corporations, and, in
the case of shareholders making certain
tax elections on behalf of a controlled
foreign corporation or noncontrolled section 902 corporation, the shareholders
complied with the applicable regulations
concerning such elections. The collections of information are mandatory. The
respondents are domestic shareholders of
noncontrolled section 902 corporations
and controlled foreign corporations.
Estimated total annual reporting burden: 25 hours.
The estimated annual burden per respondent is a half hour.
Estimated number of respondents: 50.
The estimated annual frequency of responses: on occasion.
An agency may not conduct or sponsor,
and a person is not required to respond to, a
collection of information unless it displays
a valid control number assigned by the Office of Management and Budget.
Books or records relating to a collection
of information must be retained as long
as their contents may become material in
the administration of any internal revenue
law. Generally, tax returns and tax return
information are confidential, as required
by 26 U.S.C. 6103.
Background
Temporary regulations in this issue
of the Bulletin provide rules concerning
the application of separate foreign tax
credit limitations to dividends received
from noncontrolled section 902 corporations (10/50 corporations) under section
904(d)(4). Section 403 of the American
Jobs Creation Act of 2004, Public Law
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108–357, 118 Stat. 1418 (October 22,
2004) (AJCA), modified the treatment
of such dividends effective for taxable
years beginning after December 31, 2002
(post-2002 taxable years). Section 403(l)
of the Gulf Opportunity Zone Act of 2005,
Public Law 109–135, 119 Stat. 2577 (December 22, 2005) (GOZA), permits taxpayers to elect to defer the effective date
of the AJCA amendments until taxable
years beginning after December 31, 2004
(post-2004 taxable years). The temporary
regulations provide guidance needed to
comply with these changes. The text of
the temporary regulations also serves as
the text of these proposed regulations. The
preamble to the temporary regulations explains the temporary regulations and these
proposed regulations.
The collections of information
in these proposed regulations are in
§§1.904–7(f)(9) and 1.964–1(c)(3). Section 1.904–7(f)(9)(ii) provides that a taxpayer electing to defer the effective date
of the AJCA amendments until post-2004
taxable years must attach a statement to
its next tax return for which the due date
(with extensions) is more than 90 days
after April 20, 2006. This statement must
indicate that the taxpayer elects not to
apply the provisions of section 403 of the
AJCA to taxable years of its noncontrolled
section 902 corporations beginning in
2003 and 2004 and that the taxpayer has
filed original returns or will file amended
returns reflecting tax liabilities for all affected years that satisfy the requirements
described in §1.904–7(f)(9)(ii).
Section 1.964–1(c)(2) and (3) provides
that the controlling United States shareholders of a controlled foreign corporation,
and the majority domestic corporate shareholders of a noncontrolled section 902 corporation, may make an election, or adopt
or change a method of accounting or taxable year, on behalf of the foreign corporation. Section 1.964–1(c)(3)(ii) requires
that a jointly executed statement evidencing the controlling shareholders’ consent
to the election, or change in method of accounting or taxable year of the foreign corporation, be retained by one or more of
the shareholders, and that each controlling
shareholder file a separate statement with
its tax return for the taxable year with or
within which the foreign corporation’s taxable year ends.
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Special Analyses
It has been determined that this notice
of proposed rulemaking is not a significant regulatory action as defined in Executive Order 12866. Therefore, a regulatory assessment is not required. It also has
been determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) does not apply to these regulations, and because the regulations do
not impose a collection of information on
small entities, the Regulatory Flexibility
Act (5 U.S.C. chapter 6), does not apply.
Pursuant to section 7805(f) of the Internal
Revenue Code, these proposed regulations
will be submitted to the Chief Counsel for
Advocacy of the Small Business Administration for comment on their impact on
small businesses.
Comments and Request for a Public
Hearing
Before these proposed regulations are
adopted as final regulations, consideration
will be given to any written (a signed original and eight (8) copies) or electronic comments that are submitted timely to the IRS.
The IRS and Treasury Department request
comments on the clarity of the proposed
regulations and how they can be made easier to understand. All comments will be
available for public inspection and copying. A public hearing may be scheduled
if requested in writing by a person who
timely submits comments. If a public hearing is scheduled, notice of the date, time,
and place for the hearing will be published
in the Federal Register.
Drafting Information
The principal author of these regulations is Ginny Chung, Office of Associate
Chief Counsel (International). However,
other personnel from the IRS and the Treasury Department participated in their development.
*****
Proposed Amendments to the
Regulations
Accordingly, 26 CFR part 1 is proposed
to be amended as follows:
PART 1 – INCOME TAXES
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Paragraph 1. The authority for part 1
continues to read in part as follows:
Authority: 26 U.S.C. 7805 * * *
Par. 2. In §1.861–9, paragraph (f) is
revised to read as follows:
§1.861–9 Allocation and apportionment
of interest expense.
*****
(f) [The text of proposed §1.861–9(f)
is the same as the text of §1.861–9T(f)
published elsewhere in this issue of the
Bulletin.]
*****
Par. 3. In §1.861–12, paragraph (c) is
revised to read as follows:
§1.861–12 Characterization rules and
adjustments for certain assets.
*****
(c) [The text of proposed §1.861–12(c)
is the same as the text of §1.861–12T(c)
published elsewhere in this issue of the
Bulletin.]
*****
Par. 4. In §1.902–1, paragraphs (a), (c),
(d) and (g) are revised to read as follows:
§1.902–1 Credit for domestic corporate
shareholder of a foreign corporation for
foreign income taxes paid by the foreign
corporation.
[The text of the proposed amendments
to §1.902–1(a), (c), (d), and (g) are the
same as the text of §1.902–1T(a), (c), (d),
and (g) published elsewhere in this issue of
the Bulletin.
*****
Par. 5. In §1.904–2, paragraph (a) is
revised and paragraph (h) is added to read
as follows:
§1.904–2 Carryback and carryover of
unused foreign tax.
[The text of the proposed amendment
to §1.904–2(a) and the text of proposed
§1.904–2(h) are the same as the text of
§1.904–2T(a) and (h) published elsewhere
in this issue of the Bulletin.]
Par. 6. In §1.904–4, paragraph (c) is
revised to read as follows:
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§1.904–4 Separate application of section
904 with respect to certain categories of
income.

(Filed by the Office of the Federal Register on April 20, 2006,
3:51 p.m., and published in the issue of the Federal Register
for April 25, 2006, 71 F.R. 24543)

*****
(c) [The text of the proposed amendments to §1.904–4(c) is the same as the
text of §1.904–4T(c) published elsewhere
in this issue of the Bulletin.]
Par. 7. In §1.904–5, paragraphs (a), (b),
(c), (i), (m), (n), and (o) are revised to read
as follows:

Foundations Status of Certain
Organizations

§1.904–5 Look-through rules as applied
to controlled foreign corporations and
other entities.
*****
[The text of the proposed amendments to §1.904–5(a), (b), (c), (i), (m),
(n), and (o) are the same as the text of
§1.904–5T(a), (b), (c), (i), (m), (n), and
(o) published elsewhere in this issue of the
Bulletin.]
Par. 8. In §1.904–7, paragraph (f) is
added as follows:
§1.904–7 Transition rules.
*****
(f) [The text of proposed §1.904–7(f)
is the same as the text of §1.904–7T(f)
published elsewhere in this issue of the
Bulletin.]
Par. 9. In §1.904(f)–12, paragraph (g)
is added as follows:
§1.904(f)–12 Transition rules.
*****
(g)
[The
text
of
proposed
§1.904(f)–12(g) is the same as the
text of §1.904(f)–12T(g) published elsewhere in this issue of the Bulletin.]
Par. 10. In §1.964–1, paragraph (c) is
revised to read as follows:
§1.964–1 Determination of the earnings
and profits of a foreign corporation.
*****
(c) [The text of proposed §1.964–1(c)
is the same as the text of §1.964–1T(c)
published elsewhere in this issue of the
Bulletin.]
Mark E. Matthews,
Deputy Commissioner for
Services and Enforcement.
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Announcement 2006–36
The following organizations have failed
to establish or have been unable to maintain their status as public charities or as operating foundations. Accordingly, grantors
and contributors may not, after this date,
rely on previous rulings or designations
in the Cumulative List of Organizations
(Publication 78), or on the presumption
arising from the filing of notices under section 508(b) of the Code. This listing does
not indicate that the organizations have lost
their status as organizations described in
section 501(c)(3), eligible to receive deductible contributions.
Former Public Charities. The following organizations (which have been treated
as organizations that are not private foundations described in section 509(a) of the
Code) are now classified as private foundations:
Abilities Staffing, Inc., Atlanta, GA
Academy for Individual Excellence
Scholarship Foundation, Inc.,
Louisville, KY
Accord Institute, Memphis, TN
Agape Resource, Secane, PA
Ahead of the Game, Inc., New York, NY
Antioch A M E Community Development
Corporation, Inc., Stone Mountain, GA
Arthur Smoke Stack Hardy Fire Museum,
Inc., Baltimore, MD
Brother’s Keeper Economic Development
Corporation, Missouri City, TX
Buckhorn Association of Brooklyn, Inc.,
Brooklyn, NY
Capital City Chamber of Commerce
Foundation, Inc., Austin, TX
Central Coast Cultural Group, Inc.,
Santa Maria, CA
Central New York Cage Bird Club,
Syracuse, NY
Charles H. Owens, Sr. Memorial
Scholarship Fund, Inc., Columbia, MD
Chickasha Community Foundation, Inc.,
Chickasha, OK
C H I L D Initiative, Oak Lawn, IL
Clayton Community Learning Center,
Inc., Dover, DE
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Coachella Institute for Vocational
Independent Living, Coachella, CA
Communities Against Substance Abuse
Foundation, El Cajon, CA
Community & Business Resource
Development Corp., East Hazel, IL
Congregation Ozer Dalim, Inc.,
Spring Valley, NY
Costa Rica-Latin America School
Supplies, Inc., Palm Bay, FL
Dayton Chamber Music Society,
Dayton, OH
East 23rd Street PAC Neighborhood
Association, Kansas City, MO
Faith Keepers, Inc., Chicago, IL
Flavin Educational Foundation,
Houston, TX
Freightliner Toys for Tots, Gastonia, NC
Friends of Napa Airport, Inc., Napa, CA
Garnered Grain, Elk Ridge, UT
Global Christian Ambassadors, Inc.,
Fremont, CA
Global Med Alliance, Inc.,
Lincolnton, NC
Good Neighbor Community Development
Corporation, Brooklyn, NY
Grasselli Community Development, Inc.,
Birmingham, AL
Greater Acadiana Community
Housing Development Organization,
Lafayette, LA
Growth International Development
Corporation, Memphis, TN
H & H Housing, Inc., Los Angeles, CA
Healing the Environment, Inc.,
Palm Springs, CA
Health Care for All-California Education
Fund, Inc., Berkeley, CA
Heart of Gold Child Service Corporation,
Phoenix, AZ
House of Peter, Inc., Prescott, AZ
Human Service Information Technology
Applications, Arlington, TX
Inland Valley Hockey Association,
Riverside, CA
It’s Not Your Fault, Inc., Portland, OR
Jastay Community Services, Inc.,
Bastrop, LA
Jumpstart Pre-School, Los Angeles, CA
Living Legacy Farm, Elk Ridge, UT
Main Stay Community Network,
Upper Darby, PA
Maranatha Corporation, Bakersfield, CA
Mariachi Nuestro Orgullo, Henderson, NV
Marti Nelson Medical Foundation,
Davis, CA
Maui Center for Health Care Education,
Kahului, HI
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Mauldin Scholarship Fund Account,
N. Little Rock, AR
Mayoral Fellows Foundation of
San Diego, Del Mar, CA
Mission of Love Care Home, Inc.,
Valdosta, GA
Mt. Moriah Community Ministry, Inc.,
Blytheville, AR
Namaste International, Allentown, PA
National Bicycle Greenway, Palo Alto, CA
New York Raptors Special Hockey Club,
Inc., Larchmont, NY
Olivias House of Love, Houston, TX
One Class at a Time, Fremont, CA
Open Hearth Foundation, Rockford, IL
Organization for Africans With Diabetes,
Inc., Bronx, NY
Our Kids Can Too, Inc.,
West Palm Beach, FL
Playground Foundation, Gardonsville, VA
Project 2000 — Community Center,
Moses Lake, WA
PS & QS Character Education Through
Social Graces, Inc., East Pointe, GA
Psalms One Hundred and Fifty
Instrumental Gospel Ensemble of,
Stockton, CA
Raj & Neelam Modi Charitable Trust,
Inc., Albertson, NY
Randy Caldwell Ministries, Inc.,
League City, TX
Resurrection Ministries, Texarkana, TX
Scottsdale Airpark Rotary Foundation,
Scottsdale, AZ
See Spot Fund, Inc., Garden Grove, CA
Seniors Learning Together, Inc.,
Apple Valley, MN
Serving Seniors, Inc., Dublin, OH
Sisters Outreach Foundation, Gretna, LA
Southwest Institute of Fitness and
Training, Phoenix, AZ
Spay Fund, Inc., Society Hill, SC
Students Tutorial Enrichment Program,
Inc., Bowie, MD
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Teen Education and Mentoring,
Encinitas, CA
United Hope Foundation,
Los Angeles, CA
Walk in Love Outreach, Inc., Decatur, GA
Western Brown Youth Football
Association, Williamsburg, OH
Western US Falun Dafa Association,
San Jose, CA
If an organization listed above submits
information that warrants the renewal of
its classification as a public charity or as
a private operating foundation, the Internal Revenue Service will issue a ruling or
determination letter with the revised classification as to foundation status. Grantors
and contributors may thereafter rely upon
such ruling or determination letter as provided in section 1.509(a)–7 of the Income
Tax Regulations. It is not the practice of
the Service to announce such revised classification of foundation status in the Internal Revenue Bulletin.

Deletions From Cumulative
List of Organizations
Contributions to Which
are Deductible Under Section
170 of the Code
Announcement 2006–37
The names of organizations that no
longer qualify as organizations described
in section 170(c)(2) of the Internal Revenue Code of 1986 are listed below.
Generally, the Service will not disallow
deductions for contributions made to a
listed organization on or before the date
of announcement in the Internal Revenue
Bulletin that an organization no longer
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qualifies. However, the Service is not
precluded from disallowing a deduction
for any contributions made after an organization ceases to qualify under section
170(c)(2) if the organization has not timely
filed a suit for declaratory judgment under
section 7428 and if the contributor (1) had
knowledge of the revocation of the ruling
or determination letter, (2) was aware that
such revocation was imminent, or (3) was
in part responsible for or was aware of the
activities or omissions of the organization
that brought about this revocation.
If on the other hand a suit for declaratory judgment has been timely filed, contributions from individuals and organizations described in section 170(c)(2) that
are otherwise allowable will continue to
be deductible. Protection under section
7428(c) would begin on June 5, 2006, and
would end on the date the court first determines that the organization is not described
in section 170(c)(2) as more particularly
set forth in section 7428(c)(1). For individual contributors, the maximum deduction protected is $1,000, with a husband
and wife treated as one contributor. This
benefit is not extended to any individual, in
whole or in part, for the acts or omissions
of the organization that were the basis for
revocation.
Budget and Credit Counseling
Services, Inc.
New York, NY
Felton Dean Minority and Disadvantaged
Youth Sports Foundation, Inc.
Lawton, OK
Guardian Angel Academy, Inc.
Front Royal, VA
Northwest Passage Foundation
Salt Lake City, UT
The Paul Revere Society
Mill Valley, CA
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Definition of Terms
Revenue rulings and revenue procedures
(hereinafter referred to as “rulings”) that
have an effect on previous rulings use the
following defined terms to describe the effect:
Amplified describes a situation where
no change is being made in a prior published position, but the prior position is being extended to apply to a variation of the
fact situation set forth therein. Thus, if
an earlier ruling held that a principle applied to A, and the new ruling holds that the
same principle also applies to B, the earlier
ruling is amplified. (Compare with modified, below).
Clarified is used in those instances
where the language in a prior ruling is being made clear because the language has
caused, or may cause, some confusion.
It is not used where a position in a prior
ruling is being changed.
Distinguished describes a situation
where a ruling mentions a previously published ruling and points out an essential
difference between them.
Modified is used where the substance
of a previously published position is being
changed. Thus, if a prior ruling held that a
principle applied to A but not to B, and the
new ruling holds that it applies to both A

and B, the prior ruling is modified because
it corrects a published position. (Compare
with amplified and clarified, above).
Obsoleted describes a previously published ruling that is not considered determinative with respect to future transactions. This term is most commonly used in
a ruling that lists previously published rulings that are obsoleted because of changes
in laws or regulations. A ruling may also
be obsoleted because the substance has
been included in regulations subsequently
adopted.
Revoked describes situations where the
position in the previously published ruling
is not correct and the correct position is
being stated in a new ruling.
Superseded describes a situation where
the new ruling does nothing more than restate the substance and situation of a previously published ruling (or rulings). Thus,
the term is used to republish under the
1986 Code and regulations the same position published under the 1939 Code and
regulations. The term is also used when
it is desired to republish in a single ruling a series of situations, names, etc., that
were previously published over a period of
time in separate rulings. If the new ruling does more than restate the substance

of a prior ruling, a combination of terms
is used. For example, modified and superseded describes a situation where the
substance of a previously published ruling
is being changed in part and is continued
without change in part and it is desired to
restate the valid portion of the previously
published ruling in a new ruling that is self
contained. In this case, the previously published ruling is first modified and then, as
modified, is superseded.
Supplemented is used in situations in
which a list, such as a list of the names of
countries, is published in a ruling and that
list is expanded by adding further names in
subsequent rulings. After the original ruling has been supplemented several times, a
new ruling may be published that includes
the list in the original ruling and the additions, and supersedes all prior rulings in
the series.
Suspended is used in rare situations
to show that the previous published rulings will not be applied pending some
future action such as the issuance of new
or amended regulations, the outcome of
cases in litigation, or the outcome of a
Service study.

ER—Employer.
ERISA—Employee Retirement Income Security Act.
EX—Executor.
F—Fiduciary.
FC—Foreign Country.
FICA—Federal Insurance Contributions Act.
FISC—Foreign International Sales Company.
FPH—Foreign Personal Holding Company.
F.R.—Federal Register.
FUTA—Federal Unemployment Tax Act.
FX—Foreign corporation.
G.C.M.—Chief Counsel’s Memorandum.
GE—Grantee.
GP—General Partner.
GR—Grantor.
IC—Insurance Company.
I.R.B.—Internal Revenue Bulletin.
LE—Lessee.
LP—Limited Partner.
LR—Lessor.
M—Minor.
Nonacq.—Nonacquiescence.
O—Organization.
P—Parent Corporation.
PHC—Personal Holding Company.
PO—Possession of the U.S.
PR—Partner.

PRS—Partnership.
PTE—Prohibited Transaction Exemption.
Pub. L.—Public Law.
REIT—Real Estate Investment Trust.
Rev. Proc.—Revenue Procedure.
Rev. Rul.—Revenue Ruling.
S—Subsidiary.
S.P.R.—Statement of Procedural Rules.
Stat.—Statutes at Large.
T—Target Corporation.
T.C.—Tax Court.
T.D. —Treasury Decision.
TFE—Transferee.
TFR—Transferor.
T.I.R.—Technical Information Release.
TP—Taxpayer.
TR—Trust.
TT—Trustee.
U.S.C.—United States Code.
X—Corporation.
Y—Corporation.
Z —Corporation.

Abbreviations
The following abbreviations in current use
and formerly used will appear in material
published in the Bulletin.
A—Individual.
Acq.—Acquiescence.
B—Individual.
BE—Beneficiary.
BK—Bank.
B.T.A.—Board of Tax Appeals.
C—Individual.
C.B.—Cumulative Bulletin.
CFR—Code of Federal Regulations.
CI—City.
COOP—Cooperative.
Ct.D.—Court Decision.
CY—County.
D—Decedent.
DC—Dummy Corporation.
DE—Donee.
Del. Order—Delegation Order.
DISC—Domestic International Sales Corporation.
DR—Donor.
E—Estate.
EE—Employee.
E.O.—Executive Order.
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