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The IRS Mission

Provide America’s taxpayers top quality service by helping them
understand and meet their tax responsibilities and by applying

Introduction

The Internal Revenue Bulletin is the authoritative instrument of
the Commissioner of Internal Revenue for announcing official
rulings and procedures of the Internal Revenue Service and for
publishing Treasury Decisions, Executive Orders, Tax Conven-
tions, legislation, court decisions, and other items of general
interest. It is published weekly and may be obtained from the
Superintendent of Documents on a subscription basis. Bulletin
contents are compiled semiannually into Cumulative Bulletins,
which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application of
the tax laws, including all rulings that supersede, revoke, mod-
ify, or amend any of those previously published in the Bulletin.
All published rulings apply retroactively unless otherwise indi-
cated. Procedures relating solely to matters of internal man-
agement are not published; however, statements of internal
practices and procedures that affect the rights and duties of
taxpayers are published.

Revenue rulings represent the conclusions of the Service on the
application of the law to the pivotal facts stated in the revenue
ruling. In those based on positions taken in rulings to taxpayers
or technical advice to Service field offices, identifying details
and information of a confidential nature are deleted to prevent
unwarranted invasions of privacy and to comply with statutory
requirements.

Rulings and procedures reported in the Bulletin do not have the
force and effect of Treasury Department Regulations, but they
may be used as precedents. Unpublished rulings will not be
relied on, used, or cited as precedents by Service personnel in
the disposition of other cases. In applying published rulings and
procedures, the effect of subsequent legislation, regulations,

the tax law with integrity and fairness to all.

court decisions, rulings, and procedures must be considered,
and Service personnel and others concerned are cautioned
against reaching the same conclusions in other cases unless
the facts and circumstances are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions of
the Internal Revenue Code of 1986.

Part ll.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions and Other Related ltems, and Subpart B, Leg-
islation and Related Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to these
subjects are contained in the other Parts and Subparts. Also
included in this part are Bank Secrecy Act Administrative Rul-
ings. Bank Secrecy Act Administrative Rulings are issued by
the Department of the Treasury’s Office of the Assistant Secre-
tary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The last Bulletin for each month includes a cumulative index
for the matters published during the preceding months. These
monthly indexes are cumulated on a semiannual basis, and are
published in the last Bulletin of each semiannual period.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.
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Part |. Rulings and Decisions Under the Internal Revenue Code

of 1986

Section 368.—Definitions
Relating to Corporate
Reorganizations

26 CFR 1.368-2: Definition of terms.

T.D. 9475

DEPARTMENT OF THE
TREASURY

Internal Revenue Service
26 CFR Part 1

Corporate Reorganizations;
Distributions Under Sections
368(a)(1)(D) and 354(b)(1)(B)

AGENCY: Internal
(IRS), Treasury.

Revenue Service

ACTION: Final regulations and removal
of temporary regulations.

SUMMARY: This document contains fi-
nal regulations under section 368 of the In-
ternal Revenue Code (Code). The regula-
tions provide guidance regarding the quali-
fication of certain transactions as reorgani-
zations described in section 368(a)(1)(D)
where no stock and/or securities of the
acquiring corporation is issued and dis-
tributed in the transaction. This docu-
ment also contains final regulations un-
der section 358 that provide guidance re-
garding the determination of the basis of
stock or securities in a reorganization de-
scribed in section 368(a)(1)(D) where no
stock and/or securities of the acquiring cor-
poration is issued and distributed in the
transaction. This document also contains
final regulations under section 1502 that
govern reorganizations described in sec-
tion 368(a)(1)(D) involving members of a
consolidated group. These regulations af-
fect corporations engaging in such transac-
tions and their shareholders.

DATES: Effective Date: These regulations
are effective on December 18, 2009.

Applicability Date: For dates of appli-
cability, see §1.368-2(1)(4)(i).

FOR FURTHER
CONTACT: Bruce A. Decker,
622-7790 (not a toll-free number).

INFORMATION
(202)
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SUPPLEMENTARY INFORMATION:
Background

The Code provides general nonrecogni-
tion treatment for reorganizations specif-
ically described in section 368(a). Sec-
tion 368(a)(1)(D) describes as a reorgani-
zation a transfer by a corporation (trans-
feror corporation) of all or a part of its as-
sets to another corporation (transferee cor-
poration) if, immediately after the transfer,
the transferor corporation or one or more
of its shareholders (including persons who
were shareholders immediately before the
transfer), or any combination thereof, is in
control of the transferee corporation; but
only if stock or securities of the controlled
corporation are distributed in pursuance of
a plan of reorganization in a transaction
that qualifies under section 354, 355, or
356.

Section 354(a)(1) provides that no gain
or loss shall be recognized if stock or se-
curities in a corporation that is a party to
a reorganization are, in pursuance of the
plan of reorganization, exchanged solely
for stock or securities in such corporation
or in another corporation that is a party to
the reorganization. Section 354(b)(1)(B)
provides that section 354(a)(1) shall not
apply to an exchange in pursuance of a
plan of reorganization described in section
368(a)(1)(D) unless the transferee corpo-
ration acquires substantially all of the as-
sets of the transferor corporation, and the
stock, securities, and other properties re-
ceived by such transferor corporation, as
well as the other properties of such trans-
feror corporation, are distributed in pur-
suance of the plan of reorganization.

Further, section 356 provides that if sec-
tion 354 or 355 would apply to an ex-
change but for the fact that the property re-
ceived in the exchange consists not only of
property permitted by section 354 or 355
without the recognition of gain or loss but
also of other property or money, then the
gain, if any, to the recipient shall be recog-
nized, but not in excess of the amount of
money and fair market value of such other
property. Accordingly, in the case of an
acquisitive transaction, there can only be
a distribution to which section 354 or 356
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applies where the target shareholder(s) re-
ceive at least some property permitted to
be received by section 354.

On December 19, 2006, the IRS and
Treasury Department published a notice of
proposed rulemaking (REG-125632-06,
2007-1 C.B. 415) in the Federal Register
(71 FR 75898) that included regulations
under section 368 (the Temporary Reg-
ulations) providing guidance regarding
whether the distribution requirement under
sections 368(a)(1)(D) and 354(b)(1)(B) is
satisfied if there is no actual distribution
of stock and/or securities. The Temporary
Regulations provide that the distribution
requirement will be satisfied even though
no stock and/or securities is actually is-
sued in the transaction if the same person
or persons own, directly or indirectly, all
of the stock of the transferor and transferee
corporations in identical proportions. In
such cases, the transferee will be deemed
to issue a nominal share of stock to the
transferor in addition to the actual con-
sideration exchanged for the transferor’s
assets. The nominal share is then deemed
distributed by the transferor to its share-
holders and, when appropriate, further
transferred through chains of ownership
to the extent necessary to reflect the actual
ownership of the transferor and trans-
feree corporations. The IRS and Treasury
Department issued the Temporary Regu-
lations in response to taxpayer requests
regarding whether certain acquisitive
transactions can qualify as reorganizations
described in section 368(a)(1)(D) where
no stock of the transferee corporation is
issued and distributed in the transaction
pending a broader study of issues related
to acquisitive section 368(a)(1)(D) reor-
ganizations in general. In the notice of
proposed rulemaking, the IRS and Trea-
sury Department requested comments on
the Temporary Regulations as well as on
several broader issues discussed below re-
lating to acquisitive section 368(a)(1)(D)
reorganizations.

On February 27, 2007, the IRS and
Treasury Department published a clarify-
ing amendment to the Temporary Regu-
lations (REG-157834-06, 2007-1 C.B.
840) in the Federal Register (72 FR
9284-9285) providing that the deemed is-
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suance of the nominal share of stock of the
transferee corporation in a transaction oth-
erwise described in section 368(a)(1)(D)
does not apply if the transaction other-
wise qualifies as a triangular reorgani-
zation described in §1.358-6(b)(2) or
section 368(a)(1)(G) by reason of section
368(a)(2)(D).

No public hearing regarding the Tem-
porary Regulations was requested or held.
However, comments were received. After
consideration of all of the comments, the
Temporary Regulations are adopted as re-
vised by this Treasury decision. The prin-
cipal comments and changes are discussed
in this preamble.

Explanation of Provisions

These final regulations retain the rules
of the Temporary Regulations, but make
certain modifications to the Temporary
Regulations in response to comments re-
ceived. The following paragraphs describe
the most significant comments received
and the extent to which they have been
incorporated into these final regulations.

Meaningless Gesture Doctrine

Notwithstanding the requirement in
section 368(a)(1)(D) that “stock or securi-
ties of the corporation to which the assets
are transferred are distributed in a trans-
action which qualifies under section 354,
355, or 356”, the IRS and the courts have
not required the actual issuance and dis-
tribution of stock and/or securities of the
transferee corporation in circumstances
where the same person or persons own
all the stock of the transferor corporation
and the transferee corporation. In such
circumstances, the IRS and the courts
have viewed an issuance of stock by the
transferee corporation to be a “meaning-
less gesture” not mandated by sections
368(a)(1)(D) and 354(b). See James
Armour, Inc. v. Commissioner, 43 T.C.
295, 307 (1964); Wilson v. Commissioner,
46 T.C. 334 (1966); Rev. Rul. 70-240,
1970-1 C.B. 81. In the notice of proposed
rulemaking, the IRS and Treasury
Department requested comments on
whether the meaningless gesture doctrine
is inconsistent with the distribution
requirement in sections 368(a)(1)(D) and
354(b)(1)(B), especially in situations in
which the cash consideration received
equals the full fair market value of the
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property transferred such that there is
no missing consideration for which the
nominal share of stock deemed received
and distributed could substitute.  See
§601.601(d)(2)(ii).

Commentators noted that the doctrine is
appropriate in the case where there is some
excess in value of the assets transferred
over the amount of cash received. In cases
where the cash received is equal to the
fair market value of the assets transferred,
commentators agree that it is the proper
approach because as a policy or adminis-
trative matter it is inappropriate to require
a different outcome when the only factual
difference is whether there is a nominal
difference between the value of the assets
and the cash consideration received. Com-
mentators noted that deeming the distribu-
tion requirement to be satisfied in order to
prevent an asset sale from being treated
as a taxable exchange is not problematic
enough to warrant a change from Rev. Rul.
70-240. Commentators have also sug-
gested that the final regulations clarify that
the rules apply to transactions regardless of
whether the sum paid for the transferor’s
assets is exactly equal to their value.

The IRS and Treasury Department
agree with the comments received re-
garding the meaningless gesture doctrine.
Accordingly, these final regulations retain
the rules of the Temporary Regulations
which are based in part on the meaningless
gesture doctrine. In addition, consistent
with the IRS and Treasury Department’s
view of such transactions and in response
to comments, the final regulations provide
that if no consideration is received, or the
value of the consideration received in the
transaction is less than the fair market
value of the transferor corporation’s assets,
the transferee corporation will be treated
as issuing stock with a value equal to the
excess of the fair market value of the trans-
feror corporation’s assets over the value of
the consideration actually received in the
transaction. The final regulations further
provide that if the value of the consider-
ation received in the transaction is equal
to the fair market value of the transferor
corporation’s assets, the transferee corpo-
ration will be deemed to issue a nominal
share (discussed in this preamble) of stock
to the transferor corporation in addition to
the actual consideration exchanged for the
transferor corporation’s assets.
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Issuance of Nominal Share

As described in this preamble, if the
same person or persons own, directly or
indirectly, all of the stock of the transferor
and transferee corporations in identical
proportions in a transaction otherwise de-
scribed in section 368(a)(1)(D), the trans-
feree will be deemed to issue a nominal
share of stock to the transferor in addi-
tion to the actual consideration exchanged
for the transferor’s assets. The nominal
share is then deemed distributed by the
transferor to its shareholders and, when
appropriate, further transferred through
the chains of ownership to the extent nec-
essary to reflect the actual ownership of
the transferor and transferee corporations.

Commentators have asked for clarifica-
tion as to whether the deemed issuance of
a nominal share has any tax significance
beyond satisfying the distribution require-
ment of section 354(b)(1)(B). Commenta-
tors have suggested that instead of deem-
ing a stock issuance in a purported section
368(a)(1)(D) reorganization, the final reg-
ulations should simply state that such
transactions are deemed to be transactions
described in section 356. Furthermore,
commentators believe that if the transferor
corporation owns stock of the transferee
corporation before the reorganization and
the transferor corporation distributes such
transferee corporation stock (and no other
stock) to its shareholders, the transaction
would qualify under section 354(b)(1)(B)
and therefore would qualify under sec-
tion 368(a)(1)(D). Commentators believe
the IRS and Treasury Department have
the authority to reach that result without
deeming a nominal share to be issued as
this approach has been adopted elsewhere.
See §1.368-2(d)(4) (a subsidiary liquida-
tion not subject to section 332 can qualify
as a section 368(a)(1)(C) reorganization by
effectively treating old and cold subsidiary
stock that the parent holds as exchanged
for hypothetical parent voting stock issued
in exchange for the subsidiary’s assets).
Commentators have suggested that if the
final regulations retain the nominal share
concept, then the final regulations should
clarify that the nominal share has no signif-
icance other than to meet the distribution
requirement of section 354(b)(1)(B).

The IRS and Treasury Department
have carefully considered the comments
regarding the nominal share concept and
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believe that it is preferable to an approach
that simply deems the statutory require-
ments satisfied because the nominal share
also provides a useful mechanism with
respect to stock basis consequences to the
exchanging shareholder. As noted above,
following the deemed issuance of the nom-
inal share, it is deemed distributed by the
transferor to its shareholders and, when
appropriate, further transferred through
the chains of ownership to the extent nec-
essary to reflect the actual ownership of
the transferor and transferee corporation
(the final regulations provide similar treat-
ment where, in a transaction involving
no consideration or partial consideration,
the transferee corporation is deemed to
issue stock). Beyond satisfying section
354(b)(1)(B), the IRS and Treasury De-
partment believe that the nominal share
should be treated as nonrecognition prop-
erty under section 358(a), and thus sub-
stituted basis property. Following basis
adjustments (for example, under section
358 or §1.1502-32), the nominal share
preserves remaining basis, if any, and
facilitates future stock gain or loss recog-
nition by the appropriate shareholder.

With respect to the comment regarding
previously owned stock of the transferee
by the transferor qualifying under section
354(b)(1)(B), this raises issues that are be-
yond the scope of this regulation project
and therefore are not addressed in this doc-
ument. Accordingly, the final regulations
retain the rule that if the same person or
persons own, directly or indirectly, all of
the stock of the transferor and transferee
corporations in identical proportions, the
transferee will be deemed to issue a nomi-
nal share of stock to the transferor in addi-
tion to the actual consideration exchanged
for the transferor’s assets.

Basis Allocation

While the IRS and Treasury Depart-
ment believe that all of the normal tax con-
sequences occur from the issuance of a
nominal share in a transaction described in
these final regulations, commentators have
noted that such consequences are unclear
with respect to the allocation of basis in
the shares of the stock or securities sur-
rendered when the consideration received
in the transaction consists solely of cash.
While commentators believe that the basis
in the shares of the stock or securities sur-
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rendered should be preserved in the basis
of the stock of the transferee, the mechan-
ics of achieving this result are unclear.

The regulations under
§1.358-2(a)(2)(iii) address how basis is
determined in the case of a reorganization
in which no property is received or
property (including property permitted
by section 354 to be received without the
recognition of gain or “other property” or
money) with a fair market value less than
that of the stock or securities surrendered
is received in the transaction. The regu-
lations treat the acquiring corporation as
issuing an amount of stock equal to the
fair market value of the stock surrendered,
less any amount of consideration actually
received by the exchanging shareholder in
the form of stock, securities, other prop-
erty, or money. The basis of that deemed
issued stock is determined by reference to
the basis of the shares surrendered in the
reorganization, and adjusted as provided
in the regulations. The shareholder’s
stock in the acquiring corporation is then
treated as being recapitalized. In the
recapitalization, the shareholder is treated
as surrendering all of its shares of the
acquiring corporation, including those
shares owned immediately prior to the
reorganization and those shares the share-
holder is deemed to receive, in exchange
for the shares that the shareholder actually
holds immediately after the reorganiza-
tion. The basis of the shares that the
shareholder actually owns is determined
under the rules that would have applied
had the recapitalization actually occurred
with respect to the shareholder’s actual
shares and the shares the shareholder is
deemed to have received. However, these
rules do not literally apply to a transaction
involving solely other property or money
because the rules address situations in
which a shareholder of the target corpo-
ration receives no property or property
with a fair market value less than that
of the stock or securities the shareholder
surrendered in the transaction.

The IRS and Treasury Department
agree with the commentators that the ba-
sis in the shares of the stock surrendered
should be preserved in the basis of the
stock of the transferee in a transaction de-
scribed in these final regulations. The IRS
and Treasury Department also agree that
current law does not adequately address
the manner in which the basis in the shares
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of the stock or securities surrendered is
preserved in the basis of the stock of the
transferee. Accordingly, the regulations
under §1.358-2(a)(2)(iii) are amended to
provide that in the case of a reorganization
in which the property received consists
solely of non-qualifying property equal to
the value of the assets transferred (as well
as a nominal share described in these final
regulations), the shareholder or security
holder may designate the share of stock of
the transferee to which the basis, if any,
of the stock or securities surrendered will
attach. The IRS and Treasury Department
believe this approach is the most con-
sistent with current law regarding basis
determination as a similar result would
occur under §1.358-2 if stock was actually
issued in the transaction. Nonetheless, as
part of its broader study of basis issues, the
IRS and Treasury Department will re-ex-
amine these regulations and the rules may
change upon completion of this broader
study.

Application of Final Regulations to
Consolidated Groups

In the notice to proposed rulemak-
ing, the IRS and Treasury Department
requested comments on whether the Tem-
porary Regulations should apply when the
parties to the reorganization are members
of a consolidated group. Commentators
have stated that the Temporary Regu-
lations should apply because there is
no reason to distinguish a consolidated
group member’s reorganization treatment
from that of a member of a nonconsol-
idated affiliated group. Commentators
have suggested that the consolidated re-
turn regulations should be coordinated
with the Temporary Regulations. Specif-
ically, §1.1502-13(f)(3) provides that, in
the case of an acquisitive intercompany
reorganization involving the receipt of
money or other property (boot), boot is
taken into account immediately after the
reorganization in a separate transaction.
See §1.1502-13(f)(7), Example 3 (an in-
tercompany reorganization with boot is
treated as if the acquirer had issued only
its stock in the reorganization, and the
deemed shares were then redeemed by
the acquirer in exchange for the boot).
The effect of this rule is to remove the
boot from section 356 (dividend within
gain treatment) and treat it as received in
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a redemption which is in turn taxed as a
section 301 distribution.

Commentators have suggested that the
nominal share concept under the Tem-
porary Regulations is consistent with
the deemed shares in Example 3 under
§1.1502-13(f)(7) as the nominal share
fiction deems a transaction to qualify as a
section 368 reorganization, and the shares
deemed issued under the §1.1502—-13()(3)
fiction determine the consequences of
the reorganization. Commentators have
requested that an example be added
to §1.1502-13 to illustrate the interac-
tion of the Temporary Regulations and
§1.1502-13(f)(3). Specifically, commen-
tators have requested that the example
clarify that the nominal share does not
exist for any purpose other than to satisfy
the distribution requirement of section
354(b)(1)(B). Therefore, §1.1502-13(f)(3)
should apply in the same way to the
post-reorganization deemed redemption
of stock in exchange for the boot actually
received (that is, as if the distributee did
not own the nominal share). Commenta-
tors believe that any remaining stock basis
or ELA in the deemed shares under the
§1.1502-13(f)(3) fiction should shift to
the member(s) that actually own stock in
the transferee corporation under the prin-
ciples of §1.302-2(c).

As discussed in this preamble, the IRS
and Treasury Department believe that the
nominal share has significance beyond sat-
isfaction of the distribution requirement of
section 354(b)(1)(B), most notably for pur-
poses of determining stock basis conse-
quences to the appropriate shareholder. In
an all cash sale of assets between mem-
bers of a consolidated group, the IRS and
Treasury Department believe that giving
significance to the nominal share for pur-
poses beyond the distribution requirement
is consistent with the fundamental premise
underlying the intercompany transaction
deferral system which is to preserve the
location of gain or loss within a consol-
idated group. Therefore, if an all cash
transaction described in these final regula-
tions occurs between members of a consol-
idated group, the selling member (S) will
be treated as receiving the nominal share
and additional stock of the buying member
(B) under §1.1502-13(f)(3), which it will
distribute to its shareholder member (M) in
liquidation. Immediately after the sale, the
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B stock (with the exception of the nominal
share which is still held by M) received by
M is treated as redeemed, and the redemp-
tion is treated under section 302(d) as a dis-
tribution to which section 301 applies. M’s
basis in the B stock will be reduced un-
der §1.1502-32(b)(3)(v). Under the rules
of §1.302-2(c), any remaining basis will
attach to the nominal share. If applica-
ble, the nominal share will be further trans-
ferred through chains of ownership to the
extent necessary to reflect the actual own-
ership of B. An example has been added
to §1.1502-13 to illustrate the interaction
of these final regulations and the consoli-
dated return regulations.

Additional Comments Received

The IRS and Treasury Department
also requested comments on the extent,
if any, to which the continuity of interest
requirement should apply to a reorganiza-
tion described in section 368(a)(1)(D) as
well as the continued vitality of various
liquidation-reincorporation authorities af-
ter the enactment of the Tax Reform Act
of 1986, Public Law 99-514 (100 Stat.
2085 (1986)). Comments were received
on these issues. The IRS and Treasury
Department continue to study these issues
as part of a broad study of reorganizations
under section 368(a)(1)(D).

Additional Comments Requested

The IRS and Treasury Department re-
quest comments on the application of the
final regulations to reorganizations in-
volving foreign corporations or sharehold-
ers, including comments regarding: (1)
whether any section 1248 amount attribut-
able to the stock of the transferor corpora-
tion can be preserved in the nominal share
deemed issued by the transferee corpora-
tion; (2) the manner in which earnings and
profits (E&P) are (or should be) taken into
account for purposes of section 902 when
an exchanging shareholder recognizes
gain under section 356(a) that is treated as
a dividend under section 356(a)(2) from
the E&P of the transferor and transferee
corporations (including whether the E&P
of the corporation is combined for this
purpose or whether an ordering rule ap-
plies); (3) whether and how section 902
should apply when an exchanging share-
holder does not actually own stock in the
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transferee corporation but the exchanging
shareholder recognizes gain under section
356(a) that is treated as a dividend from
the E&P of the transferee corporation (in-
cluding whether a limitation similar to that
of section 304(b)(5) is appropriate in such
cases); (4) whether and how, under section
959, an exchanging shareholder should
be able to access previously taxed E&P
of a foreign transferor and/or transferee
corporation before any non-previously
taxed E&P of either corporation; and (5)
whether and how section 897 applies if the
transferor corporation is a United States
real property holding corporation with at
least one foreign shareholder.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866. Therefore, a regulatory assessment
is not required. It is hereby certified that
these regulations do not have a significant
economic impact on a substantial number
of small entities. This certification is based
on the fact that these regulations primarily
affect affiliated groups of corporations that
have elected to file consolidated returns,
which tend to be larger businesses, and,
moreover, that any burden on taxpayers is
minimal. Therefore, a Regulatory Flexi-
bility Analysis under the Regulatory Flex-
ibility Act (5 U.S.C. chapter 6) is not re-
quired. Pursuant to section 7805(f) of the
Internal Revenue Code, the notice of pro-
posed rulemaking preceding these regula-
tions was submitted to the Chief Counsel
for Advocacy of the Small Business Ad-
ministration for comment on its impact on
small business.

Drafting Information

The principal author of these regula-
tions is Bruce A. Decker, Office of As-
sociate Chief Counsel (Corporate). How-
ever, other personnel from the IRS and the
Treasury Department participated in their
development.

k ok ok ok 3k

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is amended
as follows:
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PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805. * * *

Par. 2. Section 1.358-2 is amended by
adding a sentence at the end of paragraph
(a)(2)(iii) to read as follows:

§1.358-2 Allocation of basis among
nonrecognition property.

(@) * * *

(2) * *

(iii) * * * If a shareholder or security
holder surrenders a share of stock or a se-
curity in a transaction under the terms of
section 354 (or so much of section 356
as relates to section 354) in which such
shareholder or security holder is deemed
to receive a nominal share described in
§1.368-2(1), such shareholder may, after
adjusting the basis of the nominal share in
accordance with the rules of this section
and §1.358-1, designate the share of stock
of the issuing corporation to which the ba-
sis, if any, of the nominal share will attach.

* ok ok ook ook

Par. 3. Section 1.368-2 is amended by
revising paragraph (1) to read as follows:

§1.368-2 Definition of terms.

* ok ok ook ook

(1) Certain transactions treated as
reorganizations described in section
368(a)(1)(D)—(1) General rule. In order
to qualify as a reorganization under section
368(a)(1)(D), a corporation (transferor
corporation) must transfer all or part of its
assets to another corporation (transferee
corporation) and immediately after the
transfer the transferor corporation, or one
or more of its shareholders (including per-
sons who were shareholders immediately
before the transfer), or any combination
thereof, must be in control of the trans-
feree corporation; but only if, in pursuance
of the plan, stock or securities of the trans-
feree are distributed in a transaction which
qualifies under section 354, 355, or 356.

(2) Distribution requirement—(i) In
general. For purposes of paragraph (1)(1)
of this section, a transaction otherwise
described in section 368(a)(1)(D) will be
treated as satisfying the requirements of
sections 368(a)(1)(D) and 354(b)(1)(B)
notwithstanding that there is no actual
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issuance of stock and/or securities of the
transferee corporation if the same person
or persons own, directly or indirectly, all
of the stock of the transferor and transferee
corporations in identical proportions. In
cases where no consideration is received
or the value of the consideration received
in the transaction is less than the fair mar-
ket value of the transferor corporation’s
assets, the transferee corporation will be
treated as issuing stock with a value equal
to the excess of the fair market value of
the transferor corporation’s assets over
the value of the consideration actually re-
ceived in the transaction. In cases where
the value of the consideration received in
the transaction is equal to the fair mar-
ket value of the transferor corporation’s
assets, the transferee corporation will be
deemed to issue a nominal share of stock
to the transferor corporation in addition
to the actual consideration exchanged
for the transferor corporation’s assets.
The nominal share of stock in the trans-
feree corporation will then be deemed
distributed by the transferor corporation
to the shareholders of the transferor cor-
poration, as part of the exchange for the
stock of such shareholders. Where appro-
priate, the nominal share will be further
transferred through chains of ownership
to the extent necessary to reflect the actual
ownership of the transferor and transferee
corporations. Similar treatment to that of
the preceding two sentences shall apply
where the transferee corporation is treated
as issuing stock with a value equal to the
excess of the fair market value of the trans-
feror corporation’s assets over the value of
the consideration actually received in the
transaction.

(ii) Attribution. For purposes of para-
graph (1)(2)(i) of this section, ownership
of stock will be determined by applying
the principles of section 318(a)(2) with-
out regard to the 50 percent limitation in
section 318(a)(2)(C). In addition, an indi-
vidual and all members of his family de-
scribed in section 318(a)(1) shall be treated
as one individual.

(iii) De minimis variations in owner-
ship and certain stock not taken into ac-
count. For purposes of paragraph (1)(2)(i)
of this section, the same person or persons
will be treated as owning, directly or indi-
rectly, all of the stock of the transferor and
transferee corporations in identical propor-
tions notwithstanding the fact that there is
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a de minimis variation in shareholder iden-
tity or proportionality of ownership. Addi-
tionally, for purposes of paragraph (1)(2)(i)
of this section, stock described in section
1504(a)(4) is not taken into account.

(iv) Exception. Paragraph (1)(2) of this
section does not apply to a transaction oth-
erwise described in §1.358-6(b)(2).

(3) Examples. The following examples
illustrate the principles of paragraph (1) of
this section. For purposes of these exam-
ples, each of A, B, C, and D is an indi-
vidual, T is the acquired corporation, S
is the acquiring corporation, P is the par-
ent corporation, and each of S1, S2, S3,
and S4 is a direct or indirect subsidiary of
P. Further, all of the requirements of sec-
tion 368(a)(1)(D) other than the require-
ment that stock or securities be distributed
in a transaction to which section 354 or 356
applies are satisfied. The examples are as

follows:

Example 1. A owns all the stock of T and S. The
T stock has a fair market value of $100x. T sells
all of its assets to S in exchange for $100x of cash
and immediately liquidates. Because there is com-
plete shareholder identity and proportionality of own-
ership in T and S, under paragraph (1)(2)(i) of this sec-
tion, the requirements of sections 368(a)(1)(D) and
354(b)(1)(B) are treated as satisfied notwithstanding
the fact that no S stock is issued. Pursuant to para-
graph (1)(2)(i) of this section, S will be deemed to is-
sue a nominal share of S stock to T in addition to the
$100x of cash actually exchanged for the T assets, and
T will be deemed to distribute all such consideration
to A. The transaction qualifies as a reorganization de-
scribed in section 368(a)(1)(D).

Example 2. The facts are the same as in Exam-
ple 1 except that C, A’s son, owns all of the stock of
S. Under paragraph (1)(2)(ii) of this section, A and
C are treated as one individual. Accordingly, there
is complete shareholder identity and proportionality
of ownership in T and S. Therefore, under paragraph
(1)(2)(i) of this section, the requirements of sections
368(a)(1)(D) and 354(b)(1)(B) are treated as satisfied
notwithstanding the fact thatno S stock is issued. Pur-
suant to paragraph (1)(2)(i) of this section, S will be
deemed to issue a nominal share of S stock to T in
addition to the $100x of cash actually exchanged for
the T assets, and T will be deemed to distribute all
such consideration to A. A will be deemed to trans-
fer the nominal share of S stock to C. The transac-
tion qualifies as a reorganization described in section
368(a)(1)(D).

Example 3. P owns all of the stock of S1 and S2.
S1 owns all of the stock of S3, which owns all of the
stock of T. S2 owns all of the stock of S4, which owns
all of the stock of S. The T stock has a fair market
value of $70x. T sells all of its assets to S in exchange
for $70x of cash and immediately liquidates. Under
paragraph (1)(2)(ii) of this section, there is indirect,
complete shareholder identity and proportionality of
ownership in T and S. Accordingly, the requirements
of sections 368(a)(1)(D) and 354(b)(1)(B) are treated
as satisfied notwithstanding the fact that no S stock is
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issued. Pursuant to paragraph (1)(2)(i) of this section,
S will be deemed to issue a nominal share of S stock to
T in addition to the $70x of cash actually exchanged
for the T assets, and T will be deemed to distribute all
such consideration to S3. S3 will be deemed to dis-
tribute the nominal share of S stock to S1, which, in
turn, will be deemed to distribute the nominal share of
S stock to P. P will be deemed to transfer the nominal
share of S stock to S2, which, in turn, will be deemed
to transfer such share of S stock to S4. The transac-
tion qualifies as a reorganization described in section
368(a)(1)(D).

Example 4. A, B, and C own 34%, 33%, and 33%,
respectively, of the stock of T. The T stock has a fair
market value of $100x. A, B, and C each own 33% of
the stock of S. D owns the remaining 1% of the stock
of S. T sells all of its assets to S in exchange for $100x
of cash and immediately liquidates. For purposes of
determining whether the distribution requirement of
sections 368(a)(1)(D) and 354(b)(1)(B) is met, under
paragraph (1)(2)(iii) of this section, D’s ownership of
a de minimis amount of stock of S is disregarded and
the transaction is treated as if there is complete share-
holder identity and proportionality of ownership in T
and S. Because there is complete shareholder identity
and proportionality of ownership in T and S, under
paragraph (1)(2)(i) of this section, the requirements
of sections 368(a)(1)(D) and 354(b)(1)(B) are treated
as satisfied notwithstanding the fact that no S stock
is issued. Pursuant to paragraph (1)(2)(i) of this sec-
tion, S will be deemed to issue a nominal share of S
stock to T in addition to the $100x of cash actually
exchanged for the T assets, T will be deemed to dis-
tribute all such consideration to A, B, and C, and the
nominal S stock will be deemed transferred among
the S shareholders to the extent necessary to reflect
their actual ownership of S. The transaction qualifies
as a reorganization described in section 368(a)(1)(D).

Example 5. The facts are the same as in Ex-
ample 4 except that A, B, and C own 34%, 33%,
and 33%, respectively, of the common stock of T
and S. D owns preferred stock in S described in sec-
tion 1504(a)(4). For purposes of determining whether
the distribution requirement of sections 368(a)(1)(D)
and 354(b)(1)(B) is met, under paragraph (1)(2)(iii)
of this section, D’s ownership of S stock described
in section 1504(a)(4) is ignored and the transaction
is treated as if there is complete shareholder iden-
tity and proportionality of ownership in T and S. Be-
cause there is complete shareholder identity and pro-
portionality of ownership in T and S, under paragraph
(1)(2)(i) of this section, the requirements of sections
368(a)(1)(D) and 354(b)(1)(B) are treated as satis-
fied notwithstanding the fact that no S stock is issued.
Pursuant to paragraph (1)(2)(i) of this section, S will
be deemed to issue a nominal share of S stock to T
in addition to the $100x of cash actually exchanged
for the T assets, and T will be deemed to distribute
all such consideration to A, B, and C. The transac-
tion qualifies as a reorganization described in section
368(a)(1)(D).

Example 6. A and B each own 50% of the stock
of T. The T stock has a fair market value of $100x. B
and C own 90% and 10%, respectively, of the stock of
S. T sells all of its assets to S in exchange for $100x of
cash and immediately liquidates. Because complete
shareholder identity and proportionality of ownership
in T and S does not exist, paragraph (1)(2)(i) of this
section does not apply. The requirements of sections
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368(a)(1)(D) and 354(b)(1)(B) are not satisfied, and
the transaction does not qualify as a reorganization
described in section 368(a)(1)(D).

(4) Effective/applicability date. (i) In
general. This section applies to trans-
actions occurring on or after December
18, 2009. For rules regarding transac-
tions occurring before December 18, 2009,
see section 1.368-2T(1) as contained in
26 CFR part 1.

(1) Transitional rule. A taxpayer
may apply the provisions of these reg-
ulations to transactions occurring be-
fore December 18, 2009. However,
the transferor corporation, the transferee
corporation, any direct or indirect
transferee of transferred basis property
from either of the foregoing, and any
shareholder of the transferor or transferee
corporation may not apply the provisions
of these regulations unless all such
taxpayers apply the provisions of the
regulations.

§1.368-2T [Removed]

Par. 4. Section 1.368-2T is removed.

Par. 5. Section 1.1502-13 is amended
by:

1. Revising the heading and entries for
§1.1502-13(f)(7) in paragraph (a)(6)(ii).

2. Redesignating Examples 4, 5, 6, 7,
and 8 as Examples 5, 6, 7, 8, and 9 respec-
tively and adding a new Example 4 to para-
graph (£)(7)(3).

The revision and addition reads as fol-
lows:

§1.1502—13 Intercompany transactions.

(a)***

(if) * * *
Stock of members. (§1.1502—13(f)(7))

Example 1. Dividend exclusion and
property distribution.

Example 2. Excess loss accounts.

Example 3. Intercompany reorganiza-
tions.

Example 4. All cash intercompany re-
organization under section 368(a)(1)(D).

Example 5. Stock redemptions and dis-
tributions.

Example 6. Intercompany stock sale
followed by section 332 liquidation.

Example 7. Intercompany stock sale
followed by section 355 distribution.
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(7) * * *

(i) * * *

Example 4. All cash intercompany reorganization
under section 368(a)(1)(D). (a) Facts. P owns all of
the stock of M and B. M owns all of the stock of S with
abasis of $25. On January 1 of Year 2, the fair market
value of S’s assets and its stock is $100, and S sells
all of its assets to B for $100 cash and liquidates. The
transaction qualifies as a reorganization described in
section 368(a)(1)(D). Pursuant to §1.368-2(1), B will
be deemed to issue a nominal share of B stock to S in
addition to the $100 of cash actually exchanged for
the S assets, and S will be deemed to distribute all of
the consideration to M. M will be deemed to distribute
the nominal share of B stock to P.

(b) Treatment as a section 301 distribution. The
sale of S’s assets to B is a transaction to which para-
graph (f)(3) of this section applies. In addition to the
nominal share issued by B to S under §1.368-2(1), S
is treated as receiving additional B stock with a fair
market value of $100 (in lieu of the $100) and, un-
der section 358, a basis of $25 which S distributes to
M in liquidation. Immediately after the sale, the B
stock (with the exception of the nominal share which
is still held by M) received by M is treated as re-
deemed for $100, and the redemption is treated un-
der section 302(d) as a distribution to which section
301 applies. M’s basis of $25 in the B stock is re-
duced under §1.1502-32(b)(3)(v), resulting in an ex-
cess loss account of $75 in the nominal share. (See
§1.302-2(c)). M’s deemed distribution of the nomi-
nal share of B stock to P under §1.368-2(1) will result
in M generating an intercompany gain under section
311(b) of $75, to be subsequently taken into account
under the matching and acceleration rules.

k ok ok ok ook

Linda E. Stiff,
Deputy Commissioner for
Services and Enforcement.

Approved December 14, 2009.

Michael Mundaca,

Assistant Secretary of

the Treasury (Tax Policy).

(Filed by the Office of the Federal Register on December 17,

2009, 8:45 a.m., and published in the issue of the Federal
Register for December 18, 2009, 74 ER. 67053)

Section 7216.—Disclosure
or Use of Information by
Preparers of Returns

26 CFR: 301.7216-1: Penalty for disclosure or use
of tax return information.
(Also § 6713; 301.7216-2.)

Section 7216—Disclosure or use of
information by preparers of returns.
This ruling provides guidance on whether
a tax return preparer is liable for criminal
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and civil penalties under sections 7216
and 6713 of the Code when the tax re-
turn preparer discloses or uses tax return
information in certain circumstances in
communicating with taxpayers and in cer-
tain other circumstances.

Rev. Rul. 2010-4
PURPOSE

This revenue ruling provides guidance
on whether a tax return preparer is liable
for criminal and civil penalties under Inter-
nal Revenue Code sections 7216 and 6713
when the tax return preparer discloses or
uses tax return information under the cir-
cumstances described below.

ISSUES

(1) Is a tax return preparer liable for
penalties under sections 7216 and 6713
when the tax return preparer uses tax return
information to contact taxpayers to inform
them of changes in tax law that could af-
fect the taxpayers’ income tax liability re-
ported in tax returns previously prepared
or processed by the tax return preparer?

(2) Is a tax return preparer, who is law-
fully engaged in the practice of law or ac-
countancy, liable for penalties under sec-
tions 7216 and 6713 when the tax return
preparer uses tax return information of tax-
payers whose tax returns the tax return pre-
parer has prepared or processed to deter-
mine which taxpayers’ future income tax
return filing obligations may be affected by
a prospective change in tax rule or regula-
tion and to contact the potentially affected
taxpayers for whom the tax return preparer
reasonably expects to provide accounting
services in the next year to notify them
of the changed rule or regulation, explain
how the change may affect them, and ad-
vise them with regard to actions they may
take in response to the change?

(3) Is a tax return preparer liable for
penalties under sections 7216 and 6713
when the tax return preparer discloses tax
return information contained in the list per-
mitted to be maintained by the tax return
preparer under section 301.7216-2(n) to
a third-party service provider that creates,
publishes, or distributes, by mail or e-mail,
newsletters, bulletins, or similar commu-
nications to taxpayers whose tax returns
the tax return preparers have prepared or
processed containing tax information and
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general business and economic informa-
tion or analysis for educational purposes or
for purposes of soliciting additional tax re-
turn preparation services for the tax return
preparer?

FACTS

Tax Return Preparers A, B, C, D, and E
prepared individual and corporate income
tax returns for 2008 and several other past
years and expect to prepare 2009 income
tax returns in the upcoming 2010 filing
season.

Prompted by legislation passed by the
Congress in 2009 authorizing net operat-
ing losses for 2008 to be carried back up to
five years, Tax Return Preparer A reviews
income tax returns and other tax return in-
formation of taxpayers whose income tax
returns A has prepared or processed, even
if A has not been engaged to prepare the
taxpayers’ most recent returns, in order to
determine which taxpayer clients may be
able to benefit from the expanded carry-
back rules. Following this review, A con-
tacts the affected taxpayers to inform them
of the change, advise them with regard to
whether an amended return or returns can
be filed for years affected by the change,
and offer A’s tax return preparation ser-
vices with regard to preparing and filing
the amended returns. A then prepares and
files amended returns for some of the tax-
payers.

Also in 2009, the Internal Revenue Ser-
vice issues a temporary regulation inter-
preting the manner that a tax credit is to
be calculated in future tax years. Tax Re-
turn Preparer B, who is lawfully engaged
in the practice of accountancy, is prompted
by this temporary regulation to review the
income tax returns of the taxpayers whose
tax returns B has prepared or processed,
even if B has not been engaged to pre-
pare the taxpayers’ most recent returns,
to determine who among B’s clients may
be affected by the revised credit calcula-
tion for tax year 2009. Following this re-
view, B contacts these taxpayers to no-
tify them of the change, explain how it
may affect them, and suggest actions that
the taxpayers may take to properly report
the credit on their 2009 returns. B only
contacts those taxpayers for whom B rea-
sonably expects to provide accounting ser-
vices with respect to the 2009 tax year, in-
cluding taxpayers for whom B prepared an
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income tax return in previous years and
who have not specifically informed B that
they do not wish to be contacted by B or
will not be using B’s income tax return
preparation services in the upcoming filing
season.

Tax Return Preparer C engages
Third-party Service Provider X to pub-
lish both paper and electronic monthly
newsletters containing educational tax in-
formation, tax tips, tax law updates, and
direct solicitation for C’s tax return prepa-
ration business. C discloses to X the names
and mailing addresses of taxpayers whose
tax returns C has prepared or processed
who have not provided C with an email
address, and X prints those addresses onto
the paper newsletters it publishes for C. X
provides C with the completed newslet-
ters in paper and electronic format, and
C then distributes them to C’s tax return
preparation clients, using a list that con-
tains the tax return information authorized
by § 301.7216-2(n), including taxpayer
names, addresses and e-mail addresses.

Tax Return Preparer D has in the past
periodically published and delivered to D’s
tax return preparation clients newsletters
containing general educational tax infor-
mation, tax tips, tax law updates, and di-
rect solicitations for D’s tax return prepa-
ration business. Due to growth experi-
enced by D’s tax return preparation busi-
ness, D begins to outsource all aspects
of this client communication activity to
Third-party Service Provider X so that D
may focus primarily on the business of tax
return preparation. D discloses to X tax
return information consisting solely of the
names, addresses, and e-mail addresses of
taxpayers whose income tax returns D has
prepared or processed, and X then creates
and distributes the newsletters to these tax-
payers as directed by D.

Twice a month Tax Return Preparer E
publishes her own newsletter containing
general educational tax information, tax
tips, tax law updates, and direct solicita-
tions of E’s tax return preparation business.
After publication, E sends the newsletters
to Third-Party Service Provider X, and X
then distributes the newsletters to taxpay-
ers whose income tax returns E has pre-
pared or processed, as instructed by E. To
allow X to distribute the newsletters, E
provides X with the names, addresses, and
e-mail addresses of E’s tax return prepara-
tion clients.
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Tax Return Preparers C, D, and E each
have procedures in place that are consis-
tent with good business practices and de-
signed to maintain the confidentiality of
the disclosed tax return information, and
by following these procedures each con-
cludes that X has sufficient data confiden-
tiality procedures in place to protect the
disclosed tax return information.

Third-party Service Provider X, located
in the United States, is in the business
of creating, publishing, and distributing
newsletters, Dbulletins, advertisements,
and similar communications. X does not
provide substantive determinations or ad-
vice affecting the tax liability reported
by taxpayers. X provides its services to
tax professionals, including income tax
return preparers. X creates, customizes,
prints, and publishes newsletters contain-
ing general educational tax law updates it
has aggregated from various sources, in-
formation on general filing requirements,
general educational business or economic
information and analysis, and tax com-
pliance tips. X may also include in these
communications any specific updates or
solicitations submitted by its tax profes-
sional clients. X will also distribute these
communications to taxpayers by mail or
e-mail as directed by its clients.

LAW

Section 7216(a) establishes a criminal
penalty that is applicable to tax return pre-
parers who knowingly or recklessly dis-
close or use any information furnished to
them for, or in connection with, the prepa-
ration of income tax returns for any pur-
pose other than to prepare, or assist in
preparing, any such returns.

Section 7216(b)(3) establishes an ex-
ception to the penalty for disclosures or
uses of information which are permitted by
regulations prescribed by the Secretary.

Section 6713(a) establishes a civil
penalty that is applicable to tax return pre-
parers who disclose or use any information
furnished to them for, or in connection
with, the preparation of tax returns for any
purpose other than to prepare, or assist in
preparing, any such returns.

Section 6713(b) provides that the rules
of section 7216(b) shall apply for purposes
of section 6713.

Section 301.7216-1(a) states that sec-
tion 7216 imposes a criminal penalty for
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tax return preparers who “knowingly or
recklessly disclose or use tax return infor-
mation for a purpose other than preparing
a tax return.”

Section 301.7216-1(b)(1) defines “tax
return” as any return, or amended return,
of income tax imposed by chapter 1 of the
Internal Revenue Code.

Section 301.7216—1(b)(2)(i)(B) defines
“tax return preparer” for purposes of sec-
tion 7216 and the regulations thereunder
as including “[a]ny person who is engaged
in the business of providing auxiliary ser-
vices in connection with the preparation of
tax returns....”

Section 301.7216-1(b)(2)(iii) provides
that a person is engaged in the business of
providing auxiliary services in connection
with the preparation of tax returns if, in the
course of the person’s business, the person
holds himself out to tax return preparers
or to taxpayers as a person who performs
auxiliary services, whether or not provid-
ing the auxiliary services is the person’s
sole business activity and whether or not
the person charges a fee for the auxiliary
services.

Section 301.7216-1(b)(3)(i) generally
defines tax return information to mean
“any information, including, but not lim-
ited to, a taxpayer’s name, address, or
identifying number, which is furnished in
any form or manner for, or in connection
with, the preparation of a tax return of the
taxpayer.”

Section 301.7216-2(d)(1) provides that
a tax return preparer may disclose, with-
out taxpayer consent, tax return informa-
tion of a taxpayer to another tax return pre-
parer located in the United States for the
purpose of obtaining auxiliary services in
connection with the preparation of any tax
return, so long as the services provided are
not substantive determinations or advice
affecting the tax liability reported by tax-
payers.

Section 301.7216-2(h)(1)(i) allows a
tax return preparer who is lawfully en-
gaged in the practice of law or accountancy
to use tax return information for purposes
of providing other legal or accounting
services to the taxpayer consistent with
applicable legal and ethical responsibili-
ties.

Section 301.7216-2(n) allows a tax re-
turn preparer to compile and maintain a
separate list containing certain information
regarding taxpayers whose tax returns the
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tax return preparer has prepared or pro-
cessed. This list may be used by the com-
piler solely to contact the taxpayers on
the list for the purpose of providing tax
information and general business or eco-
nomic information or analysis for educa-
tional purposes, or soliciting additional tax
return preparation services to such tax-
payers. The list may not be used to so-
licit non-tax return preparation services to
these taxpayers.

ANALYSIS

Issue 1. A change in the tax law that
affects previously filed tax returns may re-
quire a tax return preparer to review tax-
payer clients’ income tax return informa-
tion to determine which of those clients
may be affected by the change. Taxpay-
ers who engage a tax return preparer can
reasonably expect that their tax return pre-
parer will advise them regarding a change
in tax law that affects them and whether
the change supports the filing of amended
returns or other actions by the taxpayer re-
lated to any affected returns. A tax re-
turn preparer who performs this type of re-
view in response to a change in tax law will
contact the affected taxpayers to advise the
taxpayers about the change in tax law and
on a course of action to be taken, and can
use a variety of mechanisms to do so (in-
cluding direct contact, newsletters, e-mail,
and other forms of communication).

Section 7216 does not prohibit the use
of tax return information when the use is
for the purpose of preparing a “tax re-
turn,” which is defined as “any return (or
amended return) of income tax imposed by
chapter 1 of the Internal Revenue Code.”
Section 301.7216-1(b)(1) specifically in-
cludes amended returns in the definition
of tax return. Accordingly, A’s use of
client tax return information to identify
affected taxpayers, inform them regard-
ing the change in tax law, advise whether
it would be appropriate for them to file
amended income tax returns, and assist in
the preparation and filing of any amended
returns is permitted under section 7216,
because those uses are for the purpose of
preparing a tax return as defined in the reg-
ulations.

Issue 2. Section 301.7216-2(h)(1)(i) al-
lows a tax return preparer who is lawfully
engaged in the practice of law or accoun-
tancy to use tax return information “for
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the purpose of providing other legal or ac-
counting services to the taxpayer,” consis-
tent with applicable legal and ethical re-
sponsibilities. “Other legal or accounting
services” that are consistent with applica-
ble legal or ethical responsibilities can in-
clude advice related to current and future
income tax compliance. Taxpayers who
engage a tax return preparer lawfully en-
gaged in the practice of law or accoun-
tancy can reasonably expect that the tax
return preparer will advise them regarding
changes in tax rules and regulations that
might affect a tax return being prepared or
future income tax return filing obligations.

Accordingly, B, who is lawfully en-
gaged in the practice of accountancy, may
use tax return information of taxpayers
whose tax returns B has prepared or pro-
cessed, regardless of whether B prepared
or processed the most recent tax returns
for a taxpayer, to determine whether the
taxpayers may be affected by the tempo-
rary regulations issued by the Internal Rev-
enue Service, and to contact the potentially
affected taxpayers in order to explain the
regulations and to advise them regarding
their response to the regulations. B’s use
of tax return information is permitted by
§ 301.7216-2(h)(1)(i) because it is for the
purpose of providing other accounting ser-
vices to taxpayers. B does not, however,
use the tax return information of those tax-
payers who have specifically informed B
that they do not wish to be contacted by B
or will not be using B’s income tax prepa-
ration services in the upcoming filing sea-
son.

Issue 3. Third-party service providers
that create, publish, or distribute tax-fo-
cused newsletters, bulletins, or similar
publication or communication services
typically hold themselves out to tax re-
turn preparers and other tax professionals
as persons who perform services that are
auxiliary to tax return preparation. These
service providers also may monitor cur-
rent tax events and have access to a broad
range of knowledgeable tax and business
professionals; they are able to provide
current and relevant information to a tax
return preparer’s clients while allowing
the tax return preparer to focus on the
business of tax return preparation.

X holds itself out as providing services
that are auxiliary to tax return prepara-
tion. X’s services are provided in connec-
tion with the preparation of tax returns by
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C, D, and E because the services are in-
tended to offer additional tax information
and tax preparation services to the prepar-
ers’ clients. Section 301.7216-2(n) specif-
ically allows a tax return preparer to of-
fer such information and additional ser-
vices to clients. Because it provides ser-
vices in connection with the preparation of
tax returns by C, D, and E, and because
C, D, and E have procedures in place that
are consistent with good business prac-
tices and designed to maintain the confi-
dentiality of the disclosed tax return in-
formation and, by following these proce-
dures, they concluded that X has sufficient
data confidentiality procedures in place,
X qualifies as both an auxiliary service
provider and a tax return preparer under
§ 301.7216-1(b)(2)(1)(B).

C, D, and E may disclose to an aux-
iliary service provider, without taxpayer
consent, tax return information to the ex-
tent necessary to obtain auxiliary services
in connection with the preparation of any
tax return under § 301.7216-2(d)(1), pro-
vided the service provider is located in
the United States and the services pro-
vided are not substantive determinations or
advice affecting the tax liability reported
by taxpayers. X is located in the United
States and does not provide substantive
determinations or advice affecting the tax
liability reported by taxpayers. As di-
rected by C, D, and E, X may use the
names and mailing or e-mail addresses dis-
closed to it to contact the taxpayers for
the purpose of creating, publishing, or dis-
tributing newsletters, or similar bulletins
or communications, containing tax infor-
mation and general business or economic
information and analysis for educational
purposes. The newsletters may include tax
law developments, information on filing
requirements, and tax compliance tips, to-
gether with solicitations for additional tax
return preparation services by C, D, or E,
under § 301.7216-2(n). The disclosure
to X does not constitute a transfer under
§ 301.7216-2(n) but rather a disclosure to
an auxiliary service provider pursuant to
§ 301.7216-2(d)(1). X, however, is pro-
hibited from the further use or disclosure
of the tax return information provided to
it by C, D, and E for purposes other than
those related to the provision of the auxil-
iary services provided to C, D and E or as
otherwise expressly permitted under sec-
tions 7216 and 6713.
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HOLDINGS

(1) Tax Return Preparer A is not liable
for penalties under sections 7216 and 6713
when A uses tax return information to con-
tact taxpayer to inform them of a change in
tax law that could affect the income tax li-
ability on the taxpayers’ returns that were
previously prepared or processed by A.

(2) Tax Return Preparer B, who is law-
fully engaged in the practice of accoun-
tancy, is not liable for penalties under sec-
tions 7216 and 6713 when B uses tax return
information of taxpayers whose tax returns
B has prepared or processed to determine
who might be affected by the temporary
regulation and to contact the potentially af-
fected taxpayers for whom B reasonably
expects to provide accounting services in
the next year to notify them of the changed
regulation, explain how the change may af-
fect them, and advise them with regard to
actions they may take in response to the
change.

(3) Tax Return Preparers C, D, and E
are not liable for penalties under sections
7216 and 6713 when they disclose tax re-
turn information limited to the informa-
tion listed in § 301.7216-2(n) to Third-
party Service Provider X, which holds it-
self out as providing services that include
creation, publication, and distribution of
newsletters, bulletins, or similar commu-
nications to taxpayers whose tax returns
the tax return preparers have prepared or
processed containing tax information and
general business and economic informa-
tion or analysis for educational purposes or
for purposes of soliciting additional tax re-
turn preparation services for the tax return
preparer.

DRAFTING INFORMATION

The principal author of this revenue
ruling is Molly K. Donnelly of the Office
of Associate Chief Counsel (Procedure
& Administration). For further informa-
tion regarding this revenue ruling, contact
Ms. Donnelly at (202) 622-4940 (not a
toll-free call).

Section 7216—Disclosure or use of
information by preparers of returns.
This ruling provides guidance on whether
a tax return preparer is liable for criminal
and civil penalties under sections 7216
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and 6713 of the Code when the tax re-
turn preparer discloses or uses tax return
information under certain circumstances
in connection with professional liability
insurance.

Rev. Rul. 2010-5
PURPOSE

This revenue ruling provides guidance
on whether a tax return preparer is liable
for criminal and civil penalties under In-
ternal Revenue Code sections 7216 and
6713 when the preparer discloses tax re-
turn information under the circumstances
described below.

ISSUES

(1) Is a tax return preparer liable for
penalties under sections 7216 and 6713
when the preparer discloses to a profes-
sional liability insurance carrier tax return
information required by the insurance car-
rier to obtain or maintain professional lia-
bility insurance coverage?

(2) Is a tax return preparer liable for
penalties under sections 7216 and 6713
when the preparer discloses to the pre-
parer’s professional liability insurance car-
rier tax return information required by the
insurance carrier to promptly and accu-
rately report a claim or a potential claim
against the tax return preparer, or to aid
in the investigation of a claim or potential
claim against the tax return preparer?

(3) Is a tax return preparer liable for
penalties under sections 7216 and 6713
when the preparer discloses tax return in-
formation to the preparer’s professional li-
ability insurance carrier in order to secure
legal representation under the terms of the
insurance policy or to an unrelated attor-
ney for the purpose of evaluating a claim or
potential claim against the tax return pre-
parer?

FACTS

Tax Return Preparer A prepared in-
come tax returns during the 2009 filing
season and expects to prepare income tax
returns in the 2010 filing season. During
2010, A expects to disclose to insurance
agents or other insurance company repre-
sentatives tax return information required
to obtain or maintain professional liability
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insurance coverage, including information
necessary to obtain price quotes from the
insurance companies. The disclosed in-
formation would include a list of client
names and descriptions of the services A
provided to those clients. A also expects
to disclose to its professional liability
insurance carrier tax return information
required by the terms of the insurance
policy to promptly and accurately report,
and to aid in the investigation of, a claim
or potential claim against A, including
client names, descriptions of services A
provided to the named clients, a descrip-
tion of the claim or potential claim of
professional negligence, misconduct, or
fraud, and, when necessary, copies of tax
returns relevant to the claim or potential
claim. Finally, A expects to disclose to its
professional liability insurance carrier tax
return information required by the terms
of the insurance policy to obtain legal
representation provided by the insurance
carrier under the terms of the insurance
policy related to a claim or potential claim
of professional negligence, misconduct, or
fraud, or to an unrelated attorney for the
purpose of evaluating a claim or potential
claim of professional negligence, miscon-
duct, or fraud.

All of the professional liability insur-
ance carriers contacted by A, including
their agents and representatives, are lo-
cated within the United States or its territo-
ries or possessions, and all hold themselves
out as providing professional liability in-
surance with respect to potential claims
arising in connection with the preparation
of tax returns. None of the insurance carri-
ers provide substantive determinations or
advice affecting the tax liability reported
by taxpayers or the preparation of tax re-
turns. The professional liability insurance
carrier that issued the policy purchased by
A is one these insurance carriers.

LAW

Section 7216(a) establishes a criminal
penalty that is applicable to tax return pre-
parers who knowingly or recklessly dis-
close or use any information furnished to
them for, or in connection with, the prepa-
ration of tax returns for any purpose other
than to prepare, or assist in preparing, any
such returns.

Section 7216(b)(3) establishes an ex-
ception to the penalty for disclosures or
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uses of information which are permitted by
regulations prescribed by the Secretary.

Section 6713(a) establishes a civil
penalty that is applicable to tax return pre-
parers who disclose or use any information
furnished to them for, or in connection
with, the preparation of tax returns for any
purpose other than to prepare, or assist in
preparing, any such returns.

Section 6713(b) provides that the rules
of section 7216(b) shall apply for purposes
of section 6713.

Section 301.7216-1(a) states that sec-
tion 7216 imposes a criminal penalty for
tax return preparers who “knowingly or
recklessly disclose or use tax return infor-
mation for a purpose other than preparing
a tax return.”

Section 301.7216-1(b)(2)(i)(B) defines
“tax return preparer” for purposes of sec-
tion 7216 and the regulations thereunder
as including “[a]ny person who is engaged
in the business of providing auxiliary ser-
vices in connection with the preparation of
tax returns....”

Section 301.7216-1(b)(2)(iii) provides
that a person is engaged in the business of
providing auxiliary services in connection
with the preparation of tax returns if, in the
course of the person’s business, the person
holds himself out to tax return preparers
or to taxpayers as a person who performs
auxiliary services, whether or not provid-
ing the auxiliary services is the person’s
sole business activity and whether or not
the person charges a fee for the auxiliary
services.

Section 301.7216-2(d)(1) provides that
a tax return preparer may disclose, with-
out taxpayer consent, tax return informa-
tion of a taxpayer to another tax return pre-
parer located in the United States for the
purpose of obtaining auxiliary services in
connection with the preparation of any tax
return, so long as the services provided are
not substantive determinations or advice
affecting the tax liability reported by tax-
payers.

Section 301.7216-2(g) provides that a
tax return preparer may disclose, without
taxpayer consent, tax return information
to an attorney for the purpose of securing
legal advice.

ANALYSIS

Issue 1. Obtaining and Maintaining
Professional Liability Insurance.
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Insurance companies offer professional
liability coverage to tax return preparers
to insure against potential claims arising
from the tax return preparers’ negligence,
misconduct, or fraud in connection with
the preparation or processing of tax re-
turns. A tax return preparer may obtain
professional liability insurance coverage
in order to protect itself from such claims
of negligence, misconduct, or fraud. A
professional liability insurance carrier
provides auxiliary services in connection
with the preparation of tax returns because
it provides liability coverage for claims
or potential claims that relate directly to
the tax returns prepared or processed by
the tax return preparers it insures. In the
course of obtaining professional liability
insurance, various insurance companies
may routinely offer, and tax return pre-
parers may routinely receive, price quotes
for such coverage in the ordinary course
of their tax return preparation businesses.
The tax return information required to be
disclosed to an insurance provider in order
to obtain and maintain insurance coverage
(including obtaining a price quote) might
include a list of client names and descrip-
tions of the services provided to those
clients by the tax return preparer.

The professional liability insurance pol-
icy purchased by A is an auxiliary service
provided in connection with the prepara-
tion of tax returns, and the insurance car-
riers are tax return preparers within the
meaning of § 301.7216-1(b)(2)(i)(B) and
(iii). Under § 301.7216-2(d)(1), A may
disclose to these insurance carriers, with-
out taxpayer consent, the tax return in-
formation required to obtain and maintain
the auxiliary services provided by the in-
surance carriers, including the information
necessary to obtain price quotes from var-
ious professional liability insurance carri-
ers. Disclosure by a tax return preparer of
tax return information beyond that neces-
sary to obtain or maintain insurance cover-
age would constitute a violation of sections
7216 and 6713 and would result in the tax
return preparer’s liability for penalties un-
der those sections. The insurance carriers
who receive a list of client names or any
other tax return information from A are
prohibited from the further use or disclo-
sure of the tax return information for pur-
poses other than those related to the pro-
vision of the auxiliary services to A or as
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otherwise expressly permitted under sec-
tions 7216 and 6713.

Issue 2. Reporting and Investigating
Claims.

Services provided by a professional li-
ability insurance carrier include investiga-
tion and management of claims or poten-
tial claims arising in connection with the
preparation of tax returns by the covered
tax return preparer. In order to request
coverage for a claim or potential claim, a
tax return preparer is required to promptly
and accurately report claims or potential
claims to its professional liability insur-
ance carrier. In order to properly evalu-
ate all claims or potential claims, aid in
claim investigation and management, and
process the payment of valid claims, a pro-
fessional liability insurance carrier may re-
quire the tax return preparer to disclose ad-
ditional information, such as client names,
descriptions of the services provided to the
named clients containing tax return infor-
mation, tax return information describing
the circumstances of the claim or poten-
tial claim, and copies of tax returns rele-
vant to a claim or potential claim. Disclo-
sure of tax return information in connec-
tion with these communications is required
to allow A to obtain the auxiliary services
provided by its professional liability insur-
ance carrier, and is permitted without tax-
payer consent under § 301.7216-2(d)(1),
provided the information is necessary in
order to obtain those services. Disclosure
by a tax return preparer of tax return infor-
mation beyond that necessary to obtain the
auxiliary services would constitute a viola-
tion of sections 7216 and 6713 and would
result in the tax return preparer’s liability
for penalties under those sections.

Issue 3. Obtaining Legal Advice or
Representation.

A typical benefit provided to a tax re-
turn preparer by the terms of a professional
liability insurance policy issued in connec-
tion with the preparation of tax returns in-
cludes the selection and engagement, by
the insurance carrier, of an attorney to rep-
resent the preparer during the pendency of
a claim investigation or litigation related
to a claim, with the cost of the attorney
paid for by the insurance carrier. When A
seeks to have the professional liability in-
surance carrier provide this legal represen-
tation under the terms of the professional
liability insurance policy, A does so for the
purpose of obtaining auxiliary services in
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connection with the preparation of a tax re-
turn and may disclose relevant tax return
information, without taxpayer consent, to
the insurance carrier as an auxiliary ser-
vices provider under § 301.7216-2(d)(1).
Disclosure by a tax return preparer of tax
return information beyond the scope of the
legal representation constitutes a violation
of sections 7216 and 6713 and would re-
sult in the tax return preparer’s liability
for penalties under those sections. After
the professional liability insurance carrier
selects an attorney to represent A in re-
lation to the claim or potential claim, A
may disclose to that attorney tax return in-
formation related to the claim or poten-
tial claim without taxpayer consent under
§ 301.7216-2(g)(1).

When a tax return preparer seeks le-
gal advice or representation in relation to
any claim or potential claim of negligence,
misconduct, or fraud from an attorney who
is not a representative of the professional
liability insurance carrier, the tax return
preparer may disclose tax return informa-
tion to that attorney without taxpayer con-
sent under § 301.7216-2(g)(1).

HOLDINGS

(1) Tax Return Preparer A is not liable
for penalties under sections 7216 and 6713
when A discloses to a professional liabil-
ity insurance carrier tax return information
required by the insurance carrier to obtain
or maintain professional liability insurance
coverage, including obtaining price quotes
for such insurance coverage.

(2) Tax Return Preparer A is not liable
for penalties under sections 7216 and 6713
when A discloses to A’s professional lia-
bility insurance carrier tax return informa-
tion relevant to a claim or potential claim
of professional negligence, misconduct, or
fraud that is required by the insurance car-
rier to promptly and accurately report the
claim or potential claim against A or to aid
in the investigation of that claim or poten-
tial claim.

(3) Tax Return Preparer A is not liable
for penalties under sections 7216 and 6713
when A discloses to its professional liabil-
ity insurance carrier tax return information
required by the insurance carrier in order
to secure legal representation relating to a
professional liability claim, or tax return
information relevant to a claim or poten-
tial claim of professional negligence, mis-
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conduct, or fraud to the attorney selected
by the insurance carrier or to an unrelated
attorney for the purpose of evaluating a
claim or potential claim against A.

DRAFTING INFORMATION

The principal author of this revenue
ruling is Molly K. Donnelly of the Office
of Associate Chief Counsel (Procedure
& Administration). For further informa-
tion regarding this revenue ruling, contact
Ms. Donnelly at (202) 6224940 (not a
toll-free call).

26 CFR 301.7216-2: Permissible disclosures or uses
without consent of the taxpayer.

T.D. 9478

DEPARTMENT OF TREASURY
Internal Revenue Service
26 CFR Part 301

Amendments to the Section
7216 Regulations—Disclosure
or Use of Information by
Preparers of Returns

AGENCY: Internal
(IRS), Treasury.

Revenue Service

ACTION: Final and temporary regula-
tions.

SUMMARY: This document contains fi-
nal and temporary regulations that provide
rules relating to the disclosure and use of
tax return information by tax return pre-
parers. These regulations provide updated
guidance affecting tax return preparers
regarding the use of information related
to lists for solicitation of tax return busi-
ness; the disclosure or use of statistical
compilations of data under section 7216
of the Internal Revenue Code (Code) by
a tax return preparer in connection with,
or in support of, a tax return preparer’s
tax return preparation business, including
identification of additional limited cir-
cumstances when a tax return preparer
who compiles statistical information may
disclose the compilation without taxpayer
consent, and the placement of additional
restrictions on the content of the compi-
lation that may be disclosed under those
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circumstances without taxpayer consent;
and the disclosure or use of information
for the purpose of performing conflict
reviews. The text of these temporary
regulations also serves as the text of the
proposed regulations (REG-131028-09)
set forth in the notice of proposed rule-
making on this subject in this issue of the
Bulletin.

DATES: Effective Date: These regulations
are effective on January 4, 2010.

Applicability Date: For date of applica-
bility, see §301.7216-2T(s).

FOR FURTHER INFORMATION
CONTACT: Molly K. Donnelly, (202)
622-4940 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document amends 26 CFR part
301 to provide modified rules relating
to the ability of a tax return preparer to
use tax return information for the pur-
poses of compiling, maintaining and using
lists for solicitation of tax return busi-
ness under §301.7216-2(n), disclose and
use statistical compilations of data de-
scribed in §301.7216-1(b)(3)(1)(B) under
§301.7216-2(0), and disclose and use
tax return information for the purpose
of performing conflict reviews under
§301.7216-2(p), without taxpayer con-
sent. These three paragraphs are being
modified to expand the ability of tax return
preparers to disclose or use certain limited
tax return information under specific and
limited circumstances in a manner that
is expected to benefit taxpayers, tax re-
turn preparers, and the general public, as
more fully described in the Explanation
of Provisions section of this preamble.
One set of these modifications, those to
§301.7216-2(0), is being made following
the issuance of Notice 2009-13 and the
receipt of comments submitted in response
to that notice, while the modifications
to the other two paragraphs are being
made as a result of the Treasury Depart-
ment’s and the IRS’s efforts to regularly
review the effect of the recently issued
final regulations on taxpayers and tax re-
turn preparers. In the accompanying and
cross-referenced notice of proposed rule-
making, the Treasury Department and the
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IRS request comments on the proposed
rules from all interested parties.

On January 7, 2008, the Treasury
Department and the IRS issued fi-
nal regulations under section 7216
(T.D. 9375, 2008-1 C.B. 344) (73
FR 1058) applicable to disclosures or
uses of tax return information occur-
ring on or after January 1, 2009. The
final regulations replaced previously
issued final regulations that remained
applicable to disclosures or uses of tax
return information occurring prior to
January 1, 2009. The final regulations
included §301.7216-1(b)(3)(1)(B)
which, for disclosures and uses of
tax return information occurring on
or after January 1, 2009, provides
that tax return information includes
statistical compilations of tax return
information. The final regulations
included §301.7216-2(n), which provides

that tax return preparers may use,
without taxpayer consent,  certain
limited taxpayer contact information

constituting tax return information for
the purposes of compiling, maintaining,
and wusing lists for the solicitation
of tax return business, incorporating
its predecessor, §301.7216-2(m), but
providing a minor expansion of the contact
information allowed to be used. The
final regulations included the addition of
new §301.7216-2(0), which describes the
limited circumstances when a tax return
preparer may use tax return information
to produce statistical compilations, and
when the preparer may use or disclose the
produced statistical compilation without
written consent. The final regulations
included §301.7216-2(p), which provides
that tax return preparers may disclose
and use tax return information without
taxpayer consent in the performance of
quality or peer reviews, incorporating its
predecessor, §301.7216-2(o), with only
minor, non-technical adjustments.

The Treasury Department and the IRS
subsequently issued Notice 2009-13,
2009-6 1.R.B. 447 (February 9, 2009),
(see §601(d)(2)(ii)(b)), to provide interim
guidance relating to the ability of a tax
return preparer to disclose and use sta-
tistical compilations of anonymous tax
return information in support of a tax
return preparer’s tax return preparation
business. The notice provides guidance
on the tax return information a tax return
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preparer may use to compile anonymous
statistical information, and on the circum-
stances when the tax return preparer may
disclose the anonymous statistical infor-
mation without taxpayer consent. Notice
2009-13 sets forth rules to be applied
by the Treasury Department and the IRS
during 2009 while they consider whether
the interim guidance should be adopted
by regulations or further modified, taking
into account public comments submitted
in response to the notice.

Written comments were received in re-
sponse to the notice. All comments were
considered and are available for public
inspection upon request. This preamble
summarizes the responsive comments re-
ceived by the Treasury Department and
the IRS.

These temporary regulations mod-
ify the rules under §§301.7216-2(n),
301.7216-2(0), and 301.7216-2(p), and
supersede the interim guidance provided
by Notice 2009-13.

Summary of Comments in Response to
Notice 2009-13

1. Purpose and use.

One commentator recommended that
the regulations specifically provide that
all tax preparation firms may use tax re-
turn information to connect taxpayers to
free government programs and services,
provided they have obtained the consent
of their clients. This comment was not
adopted. Under the regulations in force,
this use would be permitted because the
tax return preparer obtained the consent
of its clients. Consents must conform to
the requirements of §301.7216-3 of the
regulations and any other guidance issued
pursuant to §301.7216-3.

2. Disclosure requirements.

Several commentators recommended
that the prohibition on disclosing cells
containing data from fewer than 25 tax
returns be eliminated as long as the data is
anonymous and free of all taxpayer-iden-
tifying information. Some commentators
recommended that return preparers be able
to disclose, without consent, all aggregate
data that is stripped of personal identi-
fying information, noting that volunteer
tax preparation programs utilize aggre-
gate data to demonstrate and track the tax
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preparation and financial service needs
of their clients. Additional commentators
recommended that the 25 tax return thresh-
old be modified to allow for the disclosure
of cells containing data from ten or more
tax returns. These commentators indicated
that removal of all taxpayer-identifying
information provides sufficient taxpayer
protection and implied that it may not be
feasible for tax return preparers who oper-
ate small tax return preparation businesses
to always produce a statistical compilation
that meets the 25 tax return threshold.
These recommendations were adopted in
part, and the temporary regulations now
permit the disclosure of cells containing
data from ten or more tax returns.

3. Research and public policy discussions.

One commentator recommended that,
for purposes of the guidance, the term “tax
return preparation business” should in-
clude “bona fide research or public policy
discussions (i) concerning state or federal
taxation or (ii) utilizing data acquired dur-
ing the tax return preparation process.”
The commentator was concerned that
the interim guidance would inhibit tax
return preparers from cooperating with
scholars or sharing anonymous data with
bona fide academic researchers studying
consumer financial behavior because this
topic arguably might not be viewed as
supporting a tax return preparation busi-
ness. This comment was considered and
the temporary regulations now clarify that
a tax return preparer is allowed to disclose
an anonymous statistical compilation for
bona fide research or public policy discus-
sions concerning state or federal taxation
or requiring data acquired during the tax
return preparation process.

One commentator stated that govern-
ment agencies’ presentation of aggre-
gated refund data and other statistical
compilations in press releases, public pre-
sentations, reports, Web sites, or other
electronic communications should au-
tomatically fall within the meaning of
bona fide research and public policy dis-
cussions. This recommendation was not
adopted because it would not be appropri-
ate in this context to create particularized
rules for government agencies, and inclu-
sion of this specific circumstance in the
exception might require the creation of an
exhaustive list of the circumstances that

316

would be considered bona fide research
or public policy discussions. Instead,
tax return preparers must determine on a
case-by-case basis whether a disclosure is
in support of bona fide research or public
policy discussions.

4. Sale of a statistical compilation.

One commentator recommended that
the regulations should allow for the dis-
closure of a statistical compilation in
conjunction with the sale or disposition
of a tax return preparation business only
when the entire tax return preparation
business is being sold or disposed. This
recommendation was not adopted because
circumstances can exist when a tax return
preparer may in good faith sell or dispose
of less than the preparer’s entire tax return
preparation business.

Explanation of Provisions
1. §301.7216-2(n).

The Treasury Department and the IRS
are amending the regulations under sec-
tion 7216 to provide a limited expansion of
the information tax return preparers may,
without taxpayer consent, use and include
in lists for solicitation of tax return busi-
ness pursuant to §301.7216-2(n). The reg-
ulations also clarify that lists for solici-
tation of tax return business may not be
used to solicit non-tax return preparation
services. Finally, the regulations clarify
the meanings of the phrases “tax informa-
tion” and “in conjunction with the sale or
other disposition of the compiler’s tax re-
turn business” for purposes of the excep-
tion provided by §301.7216-2(n).

The current regulations allow a tax re-
turn preparer to compile and maintain a
list for solicitation of tax return business
consisting solely of the names, addresses,
e-mail addresses, and phone numbers of
taxpayers whose tax returns the preparer
has prepared or processed. The current
regulations allow a tax return preparer to
use this list to contact the taxpayers on
the list to offer “tax information or ad-
ditional tax return preparation services to
such taxpayers,” and limit the transfer of
the list to transfers occurring “in conjunc-
tion with the sale or other disposition of
the compiler’s tax return preparation busi-
ness.” Section 301.7216-2(n) in its current
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form is identical to its form in prior ver-
sions of the regulations, with the excep-
tion that an additional type of information,
e-mail addresses, was added to the short
list of information allowed to be included
in §301.7216-2(n) lists.

Upon further consideration, the Trea-
sury Department and the IRS conclude that
§301.7216-2(n) should be amended, in the
form of temporary regulations, to provide
additional flexibility to tax return prepar-
ers and benefits to taxpayers without com-
promising the rights of taxpayers to con-
trol the use or disclosure of their tax re-
turn information. These regulations ex-
pand the information that may be com-
piled and maintained in a list for solicita-
tion of tax return business to include the
taxpayer entity classification or type, in-
cluding individual status, and taxpayer in-
come tax return form number (for exam-
ple, Form 1040, “U.S. Individual Income
Tax Return”, or Form 1120, “U.S. Corpo-
ration Income Tax Return”). Determin-
ing the information that may be used to
provide targeted newsletters and market-
ing under §301.7216-2(n) requires balanc-
ing the benefits from taxpayers receiving
the tax information most relevant to them
against the ability of taxpayers to con-
trol the use of their tax return information.
The Treasury Department and the IRS con-
clude that the current amendments made
to §301.7216-2(n) strike the proper cur-
rent balance between these competing in-
terests, but also recognize that future infor-
mation and needs may require permitting
additional information to be included in
the list maintained under §301.7216-2(n).
Accordingly, the regulations are amended
to allow the IRS to identify additional in-
formation that may be included in the list
by issuing guidance to be published in the
Internal Revenue Bulletin.

These regulations clarify the phrase
“tax information” by replacing that phrase
with the phrase “tax information and gen-
eral business or economic information or
analysis for educational purposes.” It is
contemplated that tax information includes
explanations of current developments in
tax law. The regulations also clarify that a
list for solicitation of tax return business
may not be used to solicit non-tax return
preparation services.

The additions to the tax return infor-
mation allowed to be compiled and main-
tained in §301.7216-2(n) lists, along with
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the clarification of the phrase “tax infor-
mation,” will provide additional flexibility
to tax return preparers permitting them to
more efficiently and effectively furnish
relevant tax information and lawful solic-
itations to their taxpayer clients, and will
benefit taxpayers by helping ensure that
the taxpayers receive only information that
may be useful to them and that specifically
addresses tax issues relevant to them, thus
improving taxpayer education and aware-
ness and reducing the amount of needless
information being received by taxpayers.
By expressly prohibiting the use of these
lists to solicit non-tax return preparation
services, the regulation makes clear that
the exception provided by §301.7216-2(n)
is limited to solicitations of tax return
preparation services only. The phrase “in
conjunction with the sale or other dispo-
sition of the compiler’s tax return prepa-
ration business” is clarified to include due
diligence performed in contemplation of
a sale or other disposition of a tax return
preparation business. The regulations also
clarify that tax return information made
available to a potential purchaser for due
diligence purposes constitutes a disclosure
of that information and not a transfer of
that information.

The Treasury Department and the IRS
have also amended the regulations to clar-
ify that a person who is a tax return pre-
parer solely because he provides auxiliary
services to another tax return preparer may
not use the tax return information he re-
ceives from such other tax return preparer
to compile and maintain for his own use
a list of taxpayers under §301.7216-2(n).
For example, a software company could in
some cases market tax return preparation
software to taxpayers directly and to tax
return preparers. In connection with aux-
iliary services provided to tax return pre-
parers, the software provider may receive
information regarding the taxpayer clients
of the tax return preparers. In such cir-
cumstances, the software provider could
not use the tax return information it re-
ceived from tax return preparers in the per-
formance of auxiliary services to compile
a list under §301.7216-2(n) to market its
software directly to the clients of the tax
return preparers.

In light of these considerations,
the Treasury Department and the IRS,
pursuant to these regulations, amend
§301.7216-2(n) of the final regulations
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published on January 7, 2008, as described
in this preamble.

2. §301.7216-2(o0).

The Treasury Department and the IRS
are amending the regulations under section
7216 to provide additional exceptions to
the general rule that a tax return preparer
may not disclose or use statistical compi-
lations of tax return information without
taxpayer consent. Section 301.7216-2(0)
currently prohibits the disclosure of statis-
tical compilations unless the disclosure is
made in order to comply with financial ac-
counting or regulatory reporting require-
ments or occurs in conjunction with the
sale or other disposition of the compiler’s
tax return preparation business; therefore,
under the current regulations, tax return
preparers may not disclose statistical com-
pilations for other purposes that may pro-
vide benefits to taxpayers generally or to
the public as a whole.

Responding to public comments re-
ceived in response to Notice 2009-13,
the Treasury Department and the IRS
conclude that §301.7216-2(0) should be
amended, in the form of temporary reg-
ulations, to allow a tax return preparer
to disclose statistical compilations of tax
return information without taxpayer con-
sent for additional limited purposes, with
certain additional requirements.

While taxpayer consent regarding dis-
closure or use is a primary focus of the
section 7216 regulations, the flexibility re-
sulting from these temporary regulations
will enable tax return preparers to disclose
anonymous data for limited purposes that
may provide benefit to both taxpayers in
general and the public at large. Anony-
mous statistical data disclosed within the
constraints provided by these temporary
regulations can be used by tax return pre-
parers for marketing purposes and to as-
sist taxpayers in making informed choices
about tax return preparers. The availability
of anonymous statistical data can be useful
from a public policy perspective, as the use
and availability of such data can assist law-
makers, academics, non-profits, and other
agencies in the facilitation of sound tax
policy analysis and decisions. In addition,
volunteer tax return preparers who provide
free tax return preparation services to low-
and moderate-income taxpayers and fami-
lies would be able to demonstrate the im-
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pact of their efforts in order to obtain and
administer funding necessary for their con-
tinued operation.

One concern that has been expressed re-
garding the disclosure of statistical compi-
lations of tax return information by tax re-
turn preparers is that incentives will be cre-
ated that encourage maximization of cred-
its or refunds at the expense of tax re-
turn accuracy. To address this concern,
while the amendment provides additional
limited exceptions to the requirement that
taxpayer consent be obtained in order to
disclose or use tax return information, the
temporary regulations prohibit, in the con-
text of marketing or advertising, the use or
disclosure of statistical compilations, or a
part thereof, that identify dollar amounts of
refunds, credits, or deductions associated
with tax returns, whether or not the data are
statistical, averaged, aggregated, or anony-
mous. The IRS will continue to rely on
all existing enforcement powers to address
concerns regarding advertising and mar-
keting claims by tax return preparers.

In light of these considerations,
the Treasury Department and the IRS,
pursuant to these regulations, amend
§301.7216-2(0) of the final regulations
published on January 7, 2008. The tempo-
rary regulations require that any disclosure
of a statistical compilation, other than
to satisfy reporting requirements or in
conjunction with the disposition of a tax
return business, be anonymous as to tax-
payer identity, meaning that it must be in a
form which cannot be associated with, or
otherwise identify, directly or indirectly, a
particular taxpayer. Under these circum-
stances, the temporary regulations prohibit
the disclosure of statistical compilations
with cells containing data from fewer
than ten tax returns. In addition to the
disclosure exceptions set forth currently
in §301.7216-2(0), the temporary regu-
lations authorize the disclosure by a tax
return preparer in conjunction with bona
fide research or public policy discussions
concerning state or federal taxation or re-
quiring data acquired during the tax return
preparation process, and to provide tax
information to the public regarding tax re-
turn preparation services. The temporary
regulations allow section 501(c) organiza-
tions whose program services include the
free preparation of tax returns to disclose
statistical compilations in order to comply
with reporting requirements in connection
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with the receipt of grants or to facilitate
the solicitation of grants. The temporary
regulations also allow lawful recipients
of statistical compilations to disclose or
use such tax return information, subject to
the provisions of §301.7216-2T(0). The
temporary regulations continue to allow
the disclosure of statistical compilations
in order to comply with financial account-
ing or regulatory reporting requirements
or in conjunction with the sale or other
disposition of the compiler’s tax return
preparation business. Finally, the tempo-
rary regulations prohibit, in the context of
marketing or advertising, use or disclo-
sure of statistical compilations, or a part
thereof, that identify dollar amounts of
refunds, credits, or deductions associated
with tax returns, or percentages relating
thereto, whether or not the data are statisti-
cal, averaged, aggregated, or anonymous.

3. §301.7216-2(p).

The Treasury Department and the IRS
are amending the regulations under section
7216 to clarify that tax return preparers
may use and disclose tax return informa-
tion to the extent necessary to accomplish
a conflict of interest review undertaken to
comply with the requirements established
by any federal, state, or local law, agency,
board, or commission, or by a professional
association ethics committee or board, to
identify, evaluate, and monitor actual or
potential legal and ethical conflicts of in-
terest that may arise when a tax return pre-
parer or tax return preparation business is
employed or acquired by another tax return
preparer or tax return preparation business,
or when a tax return preparer is consider-
ing engaging a new client.

Upon further consideration, the Trea-
sury Department and the IRS conclude
that §301.7216-2(p) should be amended,
in the form of temporary regulations, to
clarify that tax return preparers may use
and disclose tax return information to the
extent necessary to accomplish conflict re-
views without compromising the rights of
taxpayers to control the use or disclosure
of their tax return information. Conflict
reviews allow tax return preparers to fulfill
legal and ethical requirements to iden-
tify and avoid client conflicts of interest.
Conflict reviews also benefit taxpayers
because these reviews provide taxpayers
with the knowledge and comfort that their
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tax return preparers are acting in the tax-
payers’ best interests when providing tax
return preparation services to them.

These regulations amend
§301.7216-2(p) by adding an exception
to the written consent rules to allow
disclosures of tax return information by
a tax return preparer without taxpayer
consent for the purpose of conducting
conflict reviews, but only to the extent
necessary to accomplish the reviews. For
example, if the tax return preparer only
needs to disclose the names of taxpayers,
and nothing more, to allow the conflict
review to be completed, then the tax return
preparer shall not disclose any tax return
information other than the taxpayers’
names.

The regulations describe conflict re-
views to include reviews that are un-
dertaken to comply with requirements
established by any federal, state, or local
law, agency, board or commission, or by
a professional association ethics commit-
tee or board, to either identify, evaluate,
and monitor actual or potential legal and
ethical conflicts of interest that may arise
when a tax return preparer is employed or
acquired by another tax return preparer, or
to identify, evaluate, and monitor actual
or potential legal and ethical conflicts of
interest that may arise when a tax return
preparer is considering engaging a new
client. The regulations contemplate that
the information necessary to accomplish
a conflict review shall be disclosed to
and used by only those persons permitted
to be involved in the conflict review as
described in the applicable law or regu-
lations or as authorized by the relevant
agency, board, commission, or profes-
sional association. The regulations also
contemplate that, in order for tax return
preparers to fulfill the required conflict
reviews, circumstances may require the
preparer to disclose the information nec-
essary to perform a conflict review outside
of the United States or a territory or pos-
session of the United States. If disclosure
outside of the United States is required to
conduct a conflict review, the disclosure is
authorized by these regulations provided
the disclosing and receiving tax return
preparers have procedures in place that are
consistent with good business practices
and designed to maintain the confiden-
tiality of the disclosed information. The
regulations also include specific restric-
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tions on the further use and disclosure of
information disclosed under this excep-
tion.

In light of these considerations,
the Treasury Department and the IRS,
pursuant to these regulations, amend
§301.7216-2(p) of the final regulations
published on January 7, 2008, as described
in this preamble.

4. Conclusion.

The Treasury Department and the IRS
anticipate that allowing tax return pre-
parers to disclose and use the limited
tax return information and anonymous
statistical compilations for the limited
purposes previously cited should provide
the taxpayer and the public the policy
benefits discussed above. The Treasury
Department and the IRS also conclude
that the amendments to §§301.7216-2(n),
301.7216-2(0), and 301.7216-2(p) ap-
propriately balance concerns regarding
safeguarding of sensitive tax return in-
formation against the tax industry’s need
to evaluate and use or disclose tax return
information. In a separate notice of pro-
posed rulemaking published with these
regulations, the Treasury Department and
IRS invite comments on the proposed
rules.

Effect on Other Documents

The following publication is obso-
lete on or after January 4, 2010: Notice
2009-13, 2009-6 I.R.B. 447.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866. Therefore, a regulatory assessment
is not required. It also has been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) does
not apply to these regulations because they
are excepted from the notice and comment
requirements of section 553(b) and (c)
of the Administrative Procedure Act by
section 7805(e) of the Internal Revenue
Code and under the interpretative rule
and good cause exceptions provided by
sections 553(b)(3)(A) and (B) of that Act.
These regulations are necessary to provide
tax return preparers and taxpayers with
immediate guidance on the application
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of the section 7216 rules regarding per-
missible disclosures and uses without the
consent of the taxpayer, disclosures and
uses that are currently required and neces-
sary to allow the ongoing and beneficial
educational, informational, operational,
and funding efforts of tax return preparers
and taxpayers to prepare for the imminent
tax filing season, and to allow tax return
preparers to comply with all legal and
ethical requirements placed upon them by
relevant government or professional agen-
cies, boards, commissions or committees.
These regulations are intended to provide
additional limited exceptions to, and relief
from, the rules prohibiting disclosure of
tax return information, including statisti-
cal compilations of tax return information
and information necessary to accomplish
conflict reviews, because these regula-
tions provide tangible benefits to both
taxpayers and tax return preparers and
appropriately balance concerns regard-
ing safeguarding of sensitive tax return
information with appropriate disclosures
and uses of that information. In addition,
the regulations regarding §301.7216-2(0)
have been publicly noticed and subject
to comment through the publication of
Notice 2009-13. For these reasons, good
cause exists for dispensing with notice
and public comment pursuant to section
553(b) and (c) of the Administrative Pro-
cedure Act (5 U.S.C. chapter 5). For
applicability of the Regulatory Flexibil-
ity Act (5 U.S.C. chapter 6), refer to the
Special Analyses section of the preamble
to the cross-referenced notice of proposed
rulemaking published in this issue of the
Bulletin. Pursuant to section 7805(f) of
the Internal Revenue Code, this regulation
has been submitted to the Chief Counsel
for Advocacy of the Small Business Ad-
ministration for comment on its impact on
small business.

Drafting Information

The principal author of these regula-
tions is Molly K. Donnelly, Office of the
Associate Chief Counsel (Procedure and
Administration).

ook ok ockock

Amendments to the Regulations

Accordingly, 26 CFR part 301 is
amended as follows:
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PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation for
part 301 continues to read in part as fol-
lows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 301.7216-0 is amended
by revising the entries for §301.7216-2,
paragraphs (n), (0), and (p) to read as fol-
lows:

§301.7216-0 Table of contents.

k ok ok ok ok

§301.7216-2 Permissible disclosures or
uses without consent of the taxpayer.

kok ok ok ook

(n) [Reserved]. For further guidance,
see entry for §301.7216-2T(n).

(o) [Reserved]. For further guidance,
see entry for §301.7216-2T (o).

(p) [Reserved]. For further guidance,
see entry for §301.7216-2T(p).

T S S S

Par. 3. Section 301.7216-0T is added
to read as follows:

§301.7216-0T Table of contents.

This section lists captions contained in
§301.7216-2T.

§301.7216-2T Permissible disclosures
or uses without consent of the taxpayer

(temporary).

(a) through (m) [Reserved]. For further
guidance, see entries for §301.7216-2(a)
through (m).

(n) Lists for solicitation of tax return
business.

(o) Producing statistical information
in connection with tax return preparation
business.

(p) Disclosure or use of information for
quality, peer, or conflict reviews.

(q) through (r) [Reserved]. For further
guidance, see entries for §301.7216-2(q)
through (r).

(s) Effective/applicability date.

(t) Expiration date.

Par. 4. Section 301.7216-2 is amended
by revising paragraphs (n), (0), and (p) to
read as follows:
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§301.7216-2 Permissible disclosures or
uses without consent of the taxpayer.

K ok ok sk sk

(n) [Reserved]. For further guidance,
see §301.7216-2T(n).

(o) [Reserved]. For further guidance,
see §301.7216-2T (o).

(p) [Reserved]. For further guidance,
see §301.7216-2T(p).

K ok ok sk sk

Par. 5. Section 301.7216-2T is added
to read as follows:

§301.7216-2T Permissible disclosures
or uses without consent of the taxpayer
(temporary).

(a) through (m) [Reserved]. For fur-
ther guidance, see §301.7216-2(a) through
(m).

(n) Lists for solicitation of tax re-
turn business. (1) A tax return preparer,
other than a person who is a tax return
preparer solely because the person pro-
vides auxiliary services as defined in
§301.7216-1(b)(2)(1))(B), may compile
and maintain a separate list containing
solely the names, addresses, e-mail ad-
dresses, phone numbers, taxpayer entity
classification (including “individual” or
the specific type of business entity), and in-
come tax return form number of taxpayers
whose tax returns the tax return preparer
has prepared or processed. The Internal
Revenue Service may issue guidance, by
publication in the Internal Revenue Bul-
letin (see §601.601(d)(2)(ii)(b)), describ-
ing other types of information that may be
included in a list compiled and maintained
pursuant to this paragraph. This list may
be used by the compiler solely to contact
the taxpayers on the list for the purpose
of providing tax information and general
business or economic information or anal-
ysis for educational purposes, or soliciting
additional tax return preparation services.
The list may not be used to solicit any
service or product other than tax return
preparation services. The compiler of the
list may not transfer the taxpayer list, or
any part thereof, to any other person un-
less the transfer takes place in conjunction
with the sale or other disposition of the
compiler’s tax return preparation busi-
ness. Due diligence conducted prior to a
proposed sale of a compiler’s tax return
preparation business is in conjunction with
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the sale or other disposition of a com-
piler’s tax return preparation business and
will not constitute a transfer of the list if
conducted pursuant to a written agreement
that requires confidentiality of the tax re-
turn information disclosed and expressly
prohibits the further use or disclosure of
the tax return information for any purpose
other than that related to the purchase of
the tax return preparation business. The
tax return information submitted for the
purpose of due diligence as authorized in
this paragraph is a disclosure of tax return
information subject to the provisions of
this section. A person who acquires a
taxpayer list, or a part thereof, in conjunc-
tion with a sale or other disposition of a
tax return preparation business is subject
to the provisions of this paragraph with
respect to the list. The term [ist, as used in
this paragraph (n), includes any record or
system whereby the names and addresses
of taxpayers are retained. The provisions
of this paragraph (n) also apply to the
transfer of any records and related papers
to which this paragraph (n) applies.

(2) Examples. The following examples
illustrate this paragraph (n):

Example 1. Preparer A is a tax return preparer
as defined by §301.7216-1(b)(2)(i)(A). Preparer A’s
office is located in southeast Pennsylvania, and Pre-
parer A prepares federal and state income tax returns
for taxpayers who live in Pennsylvania, New Jersey,
Maryland, and Delaware. Preparer A maintains a
list of taxpayer clients containing the information al-
lowed by this paragraph (n). Preparer A provides
quarterly state income tax information updates to his
individual taxpayer clients by e-mail or U.S. Mail. To
ensure that his clients only receive the information
updates that are relevant to them, Preparer A uses his
list to direct his outreach efforts towards clients by
zip code and income tax return form number (Form
1040 and corresponding state income tax return form
number). Preparer A may use the list information in
this manner without taxpayer consent because he is
providing tax information for educational or informa-
tional purposes and is targeting clients based solely
upon tax return information that is authorized by this
paragraph (n), by zip code, which is part of a tax-
payer’s address, and by income tax return form num-
ber. Preparer A also may deliver this information to
his clients by e-mail or by U.S. Mail without taxpayer
consent because those delivery methods use informa-
tion authorized by this paragraph (n).

Example 2. Preparer B is a tax return preparer
as defined by §301.7216-1(b)(2)(i)(A). Preparer B
maintains a list of taxpayer clients containing the in-
formation allowed by this paragraph (n). Preparer
B provides monthly federal income tax information
updates in the form of a newsletter to all of her tax-
payer clients by e-mail or U.S. Mail. When Preparer
B hires a new employee, she announces each hire in
the newsletter for the month that follows the hiring.
Each announcement includes a photograph of the new
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employee, the employee’s name, the employee’s tele-
phone number, a brief listing of the employee’s qual-
ifications, and a brief listing of the employee’s em-
ployment responsibilities. Preparer B may use the
tax return information described in this paragraph (n)
in this manner without taxpayer consent because she
is providing tax information for educational or infor-
mational purposes, to provide general federal income
tax information updates. Preparer B may include the
new employee announcements in the form described
because this is considered tax information for edu-
cational or informational purposes, provided the an-
nouncements do not contain solicitations for non-tax
return preparation services. Preparer B also may de-
liver this information to her clients by e-mail or by
U.S. Mail without taxpayer consent because those
delivery methods use information authorized by this
paragraph (n).

(o) Producing statistical information
in connection with tax return preparation
business. (1) A tax return preparer may
use tax return information, subject to the
limitations specified in this paragraph (o),
to produce a statistical compilation of data
described in §301.7216-1(b)(3)(i)(B). The
purpose and use or disclosure of the sta-
tistical compilation must relate directly to
the internal management or support of the
tax return preparer’s tax return preparation
business, or to bona fide research or pub-
lic policy discussions concerning state or
federal taxation or requiring data acquired
during the tax return preparation process.
A tax return preparer may not disclose
the compilation, or any part thereof, to
any other person unless disclosure of the
statistical compilation is anonymous as to
taxpayer identity, does not disclose cells
containing data from fewer than ten tax
returns, and is in direct support of the tax
return preparer’s tax return preparation
business or of bona fide research or pub-
lic policy discussions concerning state or
federal taxation or requiring data acquired
during the tax return preparation process.
A statistical compilation is anonymous
as to taxpayer identity if it is in a form
which cannot be associated with, or oth-
erwise identify, directly or indirectly, a
particular taxpayer. For purposes of this
paragraph, marketing and advertising is in
direct support of the t