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REG-148812-11, page 484.

These proposed regulations provide guidance on the recovery
of overpayments of arbitrage rebate on tax-exempt bonds and
other tax-advantaged bonds. Comments are requested by De-
cember 16, 2013. A public hearing is scheduled for February
5, 2014.

REG-148659-07, page 473.

These proposed regulations amend existing regulations on the
arbitrage restrictions under § 148 of the Code to address
certain current market developments, simplify certain provi-
sions, address certain technical issues, and make the regula-
tions more administrable. These proposed regulations affect
issuers of tax-exempt and other tax-advantaged bonds. Guid-
ance is provided in the following areas: working capital financ-
ings, issue price, qualified hedges, temporary period exception
to yield restriction, yield and valuation of investments, definition
of tax-advantaged bonds, definition of issue, definition and
treatment of grants, and transition provision for certain guar-
antee funds. Comments are requested by December 16,
2013. A public hearing is scheduled for February 5, 2014.

Notice 2013-62, page 466.

Extension of replacement period for livestock sold on account
of drought. This notice explains the circumstances under which
the 4-year replacement period under section 1033(e)(2) of the
Code is extended for livestock sold on account of drought. The
Appendix to this notice contains a list of the counties that
experienced exceptional, extreme, or severe drought during
the preceding 12-month period ending August 31, 2013. Tax-
payers may use this list to determine if an extension is avail-
able.
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Notice 2013-67, page 470.

This notice sets forth a process that allows manufacturers to
certify to the Internal Revenue Service that a particular vehicle
meets the requirements of § 30D(g) of the Code. Taxpayers
purchasing such vehicles can rely on the domestic manufac-
turer's (or, in the case of a foreign manufacturer, its domestic
distributor’s) certification that both a particular make, model,
and model year of vehicle qualifies as a 2- or 3-wheeled plug-in
electric motor vehicle under § 30D(g), and the amount of the
credit allowable with respect to the vehicle.



The IRS Mission

Provide America’s taxpayers top-quality service by helping
them understand and meet their tax responsibilities and en-
force the law with integrity and fairness to all.

Introduction

The Internal Revenue Bulletin is the authoritative instrument of
the Commissioner of Internal Revenue for announcing official
rulings and procedures of the Internal Revenue Service and for
publishing Treasury Decisions, Executive Orders, Tax Conven-
tions, legislation, court decisions, and other items of general
interest. It is published weekly.

It is the policy of the Service to publish in the Bulletin all
substantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of internal
management are not published; however, statements of inter-
nal practices and procedures that affect the rights and duties
of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings to
taxpayers or technical advice to Service field offices, identify-
ing details and information of a confidential nature are deleted
to prevent unwarranted invasions of privacy and to comply with
statutory requirements.

Rulings and procedures reported in the Bulletin do not have the
force and effect of Treasury Department Regulations, but they
may be used as precedents. Unpublished rulings will not be
relied on, used, or cited as precedents by Service personnel in
the disposition of other cases. In applying published rulings and
procedures, the effect of subsequent legislation, regulations,
court decisions, rulings, and procedures must be considered,
and Service personnel and others concerned are cautioned

against reaching the same conclusions in other cases unless
the facts and circumstances are substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on provisions of
the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A, Tax
Conventions and Other Related Items, and Subpart B, Legisla-
tion and Related Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to these
subjects are contained in the other Parts and Subparts. Also
included in this part are Bank Secrecy Act Administrative Rul-
ings. Bank Secrecy Act Administrative Rulings are issued by
the Department of the Treasury's Office of the Assistant Sec-
retary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The last Bulletin for each month includes a cumulative index for
the matters published during the preceding months. These
monthly indexes are cumulated on a semiannual basis, and are
published in the last Bulletin of each semiannual period.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.
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Part lll. Administrative, Procedural, and Miscellaneous

Extension of Replacement
Period for Livestock Sold
on Account of Drought

Notice 2013-62
SECTION 1. PURPOSE

This notice provides guidance regard-
ing an extension of the replacement period
under § 1033(e) of the Internal Revenue
Code for livestock sold on account of
drought in specified counties.

SECTION 2. BACKGROUND

.01 Nonrecognition of Gain on Invol-
untary Conversion of Livestock. Section
1033(a) generally provides for nonrecog-
nition of gain when property is involun-
tarily converted and replaced with prop-
erty that is similar or related in service or
use. Section 1033(e)(1) provides that a
sale or exchange of livestock (other than
poultry) held by a taxpayer for draft,
breeding, or dairy purposes in excess of
the number that would be sold following
the taxpayer’s usual business practices is
treated as an involuntary conversion if the
livestock is sold or exchanged solely on
account of drought, flood, or other
weather-related conditions.

.02 Replacement Period. Section
1033(a)(2)(A) generally provides that
gain from an involuntary conversion is
recognized only to the extent the amount
realized on the conversion exceeds the
cost of replacement property purchased
during the replacement period. If a sale or
exchange of livestock is treated as an in-
voluntary conversion under § 1033(e)(1)
and is solely on account of drought, flood,
or other weather-related conditions that
result in the area being designated as eli-
gible for assistance by the federal govern-
ment, § 1033(e)(2)(A) provides that the
replacement period ends four years after
the close of the first taxable year in which
any part of the gain from the conversion is
realized. Section 1033(e)(2)(B) provides
that the Secretary may extend this replace-
ment period on a regional basis for such
additional time as the Secretary deter-
mines appropriate if the weather-related
conditions that resulted in the area being
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designated as eligible for assistance by the
federal government continue for more
than three years. Section 1033(e)(2) is ef-
fective for any taxable year with respect to
which the due date (without regard to ex-
tensions) for a taxpayer’s return is after
December 31, 2002.

SECTION 3. EXTENSION OF
REPLACEMENT PERIOD UNDER
§ 1033(e)(2)(B)

Notice 200682, 20062 C.B. 529, pro-
vides for extensions of the replacement pe-
riod under § 1033(e)(2)(B). If a sale or ex-
change of livestock is treated as an
involuntary conversion on account of
drought and the taxpayer’s replacement pe-
riod is determined under § 1033(e)(2)(A),
the replacement period will be extended un-
der § 1033(e)(2)(B) and Notice 2006—82
until the end of the taxpayer’s first taxable
year ending after the first drought-free year
for the applicable region. For this purpose,
the first drought-free year for the applicable
region is the first 12-month period that (1)
ends August 31; (2) ends in or after the last
year of the taxpayer’s 4-year replacement
period determined under § 1033(e)(2)(A);
and (3) does not include any weekly period
for which exceptional, extreme, or severe
drought is reported for any location in the
applicable region. The applicable region is
the county that experienced the drought con-
ditions on account of which the livestock
was sold or exchanged and all counties that
are contiguous to that county.

A taxpayer may determine whether ex-
ceptional, extreme, or severe drought is
reported for any location in the applicable
region by reference to U.S. Drought Mon-
itor maps that are produced on a weekly
basis by the National Drought Mitigation
Center. U.S. Drought Monitor maps are
archived at http://droughtmonitor.unl.edu/
archive.html.

In addition, Notice 2006—82 provides
that the Internal Revenue Service will
publish in September of each year a list of
counties, districts, cities, boroughs, census
areas or parishes (hereinafter “counties”)
for which exceptional, extreme, or severe
drought was reported during the preceding
12 months. Taxpayers may use this list
instead of U.S. Drought Monitor maps to
determine whether exceptional, extreme,
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or severe drought has been reported for
any location in the applicable region.

The Appendix to this notice contains
the list of counties for which exceptional,
extreme, or severe drought was reported
during the 12-month period ending Au-
gust 31, 2013. Under Notice 200682, the
12-month period ending on August 31,
2013, is not a drought-free year for an
applicable region that includes any county
on this list. Accordingly, for a taxpayer
who qualified for a four-year replacement
period for livestock sold or exchanged on
account of drought and whose replace-
ment period is scheduled to expire at the
end of 2013 (or, in the case of a fiscal year
taxpayer, at the end of the taxable year
that includes August 31, 2013), the re-
placement period will be extended under
§ 1033(e)(2) and Notice 2006—82 if the
applicable region includes any county on
this list. This extension will continue until
the end of the taxpayer’s first taxable year
ending after a drought-free year for the
applicable region.

SECTION 4. DRAFTING
INFORMATION

The principal author of this notice is
Andrew Braden of the Office of Associate
Chief Counsel (Income Tax & Account-
ing). For further information regarding
this notice contact Mr. Braden on (202)
622-4960 (not a toll-free call).

Appendix
Alabama

Counties of Autauga, Barbour, Bull-
ock, Calhoun, Chambers, Cherokee,
Chilton, Clay, Cleburne, Coffee, Coosa,
Covington, Crenshaw, Dale, Elmore, Ge-
neva, Henry, Houston, Lee, Lowndes,
Macon, Montgomery, Pike, Randolph,
Russell, Shelby, Talladega, Tallapoosa.

Alaska

Boroughs of Denali, Fairbanks North
Star, Matanuska-Susitna. Census Areas of
Southeast Fairbanks, Valdez-Cordova,
Yukon-Koyukuk.
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Arizona

Counties of Apache, Cochise, Co-
conino, Gila, Graham, Greenlee, La Paz,
Maricopa, Mohave, Navajo, Pima, Pinal,
Santa Cruz, Yavapai, Yuma.

Arkansas

Counties of Arkansas, Ashley, Baxter,
Benton, Boone, Bradley, Calhoun, Carroll,
Chicot, Clark, Clay, Cleburne, Cleveland,
Columbia, Conway, Craighead, Crawford,
Crittenden, Cross, Dallas, Desha, Drew,
Faulkner, Franklin, Fulton, Garland, Grant,
Greene, Hempstead, Hot Spring, Howard,
Independence, Izard, Jackson, Jefferson,
Johnson, Lafayette, Lawrence, Lee, Lin-
coln, Little River, Logan, Lonoke, Madison,
Marion, Miller, Mississippi, Monroe, Mont-
gomery, Nevada, Newton, Ouachita, Perry,
Phillips, Pike, Poinsett, Polk, Pope, Prairie,
Pulaski, Randolph, Saint Francis, Saline,
Scott, Searcy, Sebastian, Sevier, Sharp,
Stone, Union, Van Buren, Washington,
White, Woodruff, Yell.

California

Counties of Alameda, Alpine, Amador,
Butte, Calaveras, Colusa, Contra Costa, Del
Norte, El Dorado, Fresno, Glenn, Hum-
boldt, Imperial, Inyo, Kern, Kings, Lake,
Lassen, Los Angeles, Madera, Marin, Ma-
riposa, Mendocino, Merced, Modoc, Mono,
Monterey, Napa, Nevada, Orange, Placer,
Plumas, Riverside, Sacramento, San Benito,
San Bernardino, San Diego, San Francisco,
San Joaquin, San Luis Obispo, San Mateo,
Santa Barbara, Santa Clara, Santa Cruz,
Shasta, Sierra, Siskiyou, Solano, Sonoma,
Stanislaus, Sutter, Tehama, Trinity, Tulare,
Tuolumne, Ventura, Yolo, Yuba.

Colorado

Counties of Adams, Alamosa, Arapahoe,
Archuleta, Baca, Bent, Boulder, Broom-
field, Chaffee, Cheyenne, Clear Creek,
Conegjos, Costilla, Crowley, Custer, Delta,
Denver, Dolores, Douglas, Eagle, Elbert, El
Paso, Fremont, Garfield, Gilpin, Grand,
Gunnison, Hinsdale, Huerfano, Jackson,
Jefferson, Kiowa, Kit Carson, Lake, La
Plata, Larimer, Las Animas, Lincoln, Lo-
gan, Mesa, Mineral, Moffat, Montezuma,
Montrose, Morgan, Otero, Ouray, Park,
Phillips, Pitkin, Prowers, Pueblo, Rio
Blanco, Rio Grande, Routt, Saguache, San
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Juan, San Miguel, Sedgwick, Summit,
Teller, Washington, Weld, Yuma.

Delaware

Counties of Kent, Sussex.

Florida

Counties of Alachua, Baker, Bradford,
Calhoun, Citrus, Clay, Columbia, Duval,
Flagler, Gadsden, Gilchrist, Hamilton,
Hernando, Holmes, Jackson, Jefferson,
Lake, Leon, Levy, Liberty, Madison, Mar-
ion, Nassau, Putnam, Saint Johns, Sumter,
Suwannee, Union, Volusia.

Georgia

Counties of Appling, Atkinson, Bacon,
Baker, Baldwin, Banks, Barrow, Bartow,
Ben Hill, Berrien, Bibb, Bleckley, Brant-
ley, Brooks, Bryan, Bulloch, Burke, Butts,
Calhoun, Camden, Candler, Carroll, Char-
Iton, Chatham, Chattahoochee, Cherokee,
Clarke, Clay, Clayton, Clinch, Cobb, Cof-
fee, Colquitt, Columbia, Cook, Coweta,
Crawford, Crisp, Dawson, Decatur,
DeKalb, Dodge, Dooly, Dougherty,
Douglas, Early, Echols, Effingham, El-
bert, Emanuel, Evans, Fannin, Fayette,
Floyd, Forsyth, Franklin, Fulton, Gilmer,
Glascock, Glynn, Gordon, Grady, Greene,
Gwinnett, Habersham, Hall, Hancock,
Haralson, Harris, Hart, Heard, Henry,
Houston, Irwin, Jackson, Jasper, Jeff Da-
vis, Jefferson, Jenkins, Johnson, Jones,
Lamar, Lanier, Laurens, Lee, Liberty,
Lincoln, Long, Lowndes, Lumpkin,
McDuffie, Mclntosh, Macon, Madison,
Marion, Meriwether, Miller, Mitchell,
Monroe, Montgomery, Morgan, Murray,
Muscogee, Newton, Oconee, Oglethorpe,
Paulding, Peach, Pickens, Pierce, Pike,
Polk, Pulaski, Putnam, Quitman, Rabun,
Randolph, Richmond, Rockdale, Schley,
Screven, Seminole, Spalding, Stephens,
Stewart, Sumter, Talbot, Taliaferro, Tatt-
nall, Taylor, Telfair, Terrell, Thomas,
Tift, Toombs, Towns, Treutlen, Troup,
Turner, Twiggs, Union, Upson, Walton,
Ware, Warren, Washington, Wayne,
Webster, Wheeler, White, Wilcox, Wil-
kes, Wilkinson, Worth.

Hawaii

Counties of Hawaii, Honolulu, Kala-
wao, Kauai, Maui.
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Idaho

Counties of Ada, Adams, Bannock, Bear
Lake, Bingham, Blaine, Boise, Bonneville,
Butte, Camas, Canyon, Caribou, Cassia,
Clark, Custer, Elmore, Franklin, Fremont,
Gem, Gooding, Idaho, Jefferson, Jerome,
Lemhi, Lincoln, Madison, Minidoka,
Oneida, Owyhee, Payette, Power, Teton,
Twin Falls, Valley, Washington.

Illinois

Counties of Adams, Alexander, Bond,
Boone, Bureau, Calhoun, Carroll, Cham-
paign, Clark, Clay, Clinton, Coles, Craw-
ford, Cumberland, DeKalb, De Witt,
Douglas, Edgar, Edwards, Effingham,
Fulton, Gallatin, Greene, Grundy, Hamil-
ton, Hancock, Hardin, Henderson, Henry,
Jackson, Jasper, Jersey, Jo Daviess, John-
son, Kane, Kendall, Knox, Lake, La Salle,
Lawrence, Lee, Logan, McDonough,
McHenry, McLean, Macon, Macoupin,
Madison, Marshall, Mason, Massac, Men-
ard, Mercer, Monroe, Montgomery, Mor-
gan, Moultrie, Ogle, Peoria, Perry, Piatt,
Pike, Pope, Pulaski, Putnam, Randolph,
Richland, Rock Island, Saint Clair, Saline,
Schuyler, Scott, Shelby, Stark, Stephen-
son, Tazewell, Union, Wabash, Warren,
Washington, Wayne, White, Whiteside,
Williamson, Winnebago, Woodford.

Indiana

Counties of Bartholomew, Boone,
Brown, Clark, Clay, Clinton, Crawford, Da-
viess, Dearborn, Decatur, Delaware,
Dubois, Fayette, Floyd, Fountain, Franklin,
Gibson, Greene, Hamilton, Hancock, Harri-
son, Hendricks, Henry, Jackson, Jefferson,
Jennings, Johnson, Knox, Lawrence, Madi-
son, Marion, Martin, Monroe, Montgomery,
Morgan, Ohio, Orange, Owen, Parke, Perry,
Pike, Posey, Putnam, Randolph, Ripley,
Rush, Scott, Shelby, Spencer, Sullivan,
Switzerland, Tippecanoe, Union, Vander-
burgh, Vermillion, Vigo, Warren, Warrick,
Washington, Wayne.

Towa

Counties of Adair, Adams, Allamakee,
Appanoose, Audubon, Benton, Black
Hawk, Boone, Bremer, Buchanan, Buena
Vista, Butler, Calhoun, Carroll, Cass, Cedar,
Cerro Gordo, Cherokee, Chickasaw, Clarke,
Clay, Clayton, Clinton, Crawford, Dallas,

November 4, 2013



Davis, Decatur, Delaware, Des Moines,
Dickinson, Dubuque, Emmet, Fayette,
Floyd, Franklin, Fremont, Greene, Grundy,
Guthrie, Hamilton, Hancock, Hardin, Harri-
son, Henry, Howard, Humboldt, Ida, Iowa,
Jackson, Jasper, Jefferson, Johnson, Jones,
Keokuk, Kossuth, Lee, Linn, Louisa, Lucas,
Lyon, Madison, Mahaska, Marion, Mar-
shall, Mills, Mitchell, Monona, Monroe,
Montgomery, Muscatine, O’Brien, Osceola,
Page, Palo Alto, Plymouth, Pocahontas,
Polk, Pottawattamie, Poweshiek, Ringgold,
Sac, Scott, Shelby, Sioux, Story, Tama,
Taylor, Union, Van Buren, Wapello, War-
ren, Washington, Wayne, Webster, Win-
nebago, Winneshiek, Woodbury, Worth,
Wright.

Kansas

Counties of Allen, Anderson, Atchi-
son, Barber, Barton, Bourbon, Brown,
Butler, Chase, Chautauqua, Cherokee,
Cheyenne, Clark, Clay, Cloud, Coffey,
Comanche, Cowley, Crawford, Decatur,
Dickinson, Doniphan, Douglas, Edwards,
Elk, Ellis, Ellsworth, Finney, Ford, Frank-
lin, Geary, Gove, Graham, Grant, Gray,
Greeley, Greenwood, Hamilton, Harper,
Harvey, Haskell, Hodgeman, Jackson,
Jefferson, Jewell, Johnson, Kearny, King-
man, Kiowa, Labette, Lane, Leavenworth,
Lincoln, Linn, Logan, Lyon, McPherson,
Marion, Marshall, Meade, Miami,
Mitchell, Montgomery, Morris, Morton,
Nemaha, Neosho, Ness, Norton, Osage,
Osborne, Ottawa, Pawnee, Phillips, Potta-
watomie, Pratt, Rawlins, Reno, Republic,
Rice, Riley, Rooks, Rush, Russell, Saline,
Scott, Sedgwick, Seward, Shawnee,
Sheridan, Sherman, Smith, Stafford, Stan-
ton, Stevens, Sumner, Thomas, Trego,
Wabaunsee, Wallace, Washington, Wich-
ita, Wilson, Woodson, Wyandotte.

Kentucky

Counties of Ballard, Boone, Breckin-
ridge, Butler, Caldwell, Calloway, Camp-
bell, Carlisle, Carroll, Christian, Crit-
tenden, Daviess, Fulton, Gallatin, Grant,
Graves, Grayson, Hancock, Henderson,
Henry, Hickman, Hopkins, Kenton, Liv-
ingston, Lyon, McCracken, McLean,
Marshall, Meade, Muhlenberg, Ohio, Old-
ham, Owen, Todd, Trigg, Trimble, Union,
Webster.
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Louisiana

Parishes of Acadia, Allen, Beauregard,
Bienville, Bossier, Caddo, Calcasieu,
Cameron, Claiborne, De Soto, East Car-
roll, Evangeline, Franklin, Grant, Jackson,
Jefferson Davis, Lincoln, Madison, More-
house, Natchitoches, Ouachita, Rapides,
Red River, Richland, Sabine, Saint Lan-
dry, Union, Vermilion, Vernon, Webster,
West Carroll, Winn.

Maryland

Counties of Caroline, Dorchester,
Somerset, Wicomico, Worcester.

Minnesota

Counties of Aitkin, Anoka, Becker,
Beltrami, Benton, Big Stone, Blue Earth,
Brown, Carlton, Carver, Cass, Chippewa,
Chisago, Clay, Clearwater, Cottonwood,
Crow Wing, Dakota, Dodge, Douglas,
Faribault, Fillmore, Freeborn, Goodhue,
Grant, Hennepin, Houston, Hubbard,
Isanti, Itasca, Jackson, Kanabec, Kandi-
yohi, Kittson, Koochiching, Lac qui Parle,
Lake of the Woods, Le Sueur, Lincoln,
Lyon, McLeod, Mahnomen, Marshall,
Martin, Meeker, Mille Lacs, Morrison,
Mower, Murray, Nicollet, Nobles, Nor-
man, Olmsted, Otter Tail, Pennington,
Pine, Pipestone, Polk, Pope, Ramsey, Red
Lake, Redwood, Renville, Rice, Rock,
Roseau, Saint Louis, Scott, Sherburne,
Sibley, Stearns, Steele, Stevens, Swift,
Todd, Traverse, Wabasha, Wadena,
Waseca, Washington, Watonwan, Wilkin,
Winona, Wright, Yellow Medicine.

Mississippi

Counties of Attala, Benton, Bolivar,
Carroll, Coahoma, DeSoto, Holmes,
Humphreys, Issaquena, Lafayette, Leake,
Leflore, Madison, Marshall, Montgomery,
Panola, Quitman, Sharkey, Sunflower,
Tallahatchie, Tate, Tippah, Tunica, War-
ren, Washington, Yalobusha, Yazoo.

Missouri

Saint Louis City. Counties of Adair,
Andrew, Atchison, Audrain, Barry, Bar-
ton, Bates, Benton, Bollinger, Boone, Bu-
chanan, Butler, Caldwell, Callaway, Cam-
den, Cape Girardeau, Carroll, Carter,
Cass, Cedar, Chariton, Christian, Clark,
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Clay, Clinton, Cole, Cooper, Crawford,
Dade, Dallas, Daviess, DeKalb, Dent,
Douglas, Dunklin, Franklin, Gasconade,
Gentry, Greene, Grundy, Harrison, Henry,
Hickory, Holt, Howard, Howell, Iron,
Jackson, Jasper, Jefferson, Johnson,
Knox, Laclede, Lafayette, Lawrence,
Lewis, Lincoln, Linn, Livingston, Mc-
Donald, Macon, Madison, Maries, Mar-
ion, Mercer, Miller, Mississippi, Moni-
teau, Monroe, Montgomery, Morgan,
New Madrid, Newton, Nodaway, Oregon,
Osage, Ozark, Pemiscot, Perry, Pettis,
Phelps, Pike, Platte, Polk, Pulaski, Put-
nam, Ralls, Randolph, Ray, Reynolds, Ri-
pley, Saint Charles, Saint Clair, Sainte
Genevieve, Saint Francois, Saint Louis,
Saline, Schuyler, Scotland, Scott, Shan-
non, Shelby, Stoddard, Stone, Sullivan,
Taney, Texas, Vernon, Warren, Washing-
ton, Wayne, Webster, Worth, Wright.

Montana

Counties of Beaverhead, Big Horn,
Broadwater, Carbon, Carter, Cascade,
Custer, Deer Lodge, Fallon, Fergus, Gal-
latin, Garfield, Golden Valley, Granite,
Jefferson, Judith Basin, Lewis and Clark,
Madison, Meagher, Musselshell, Park, Pe-
troleum, Powder River, Powell, Ravalli,
Richland, Roosevelt, Rosebud, Silver
Bow, Stillwater, Sweet Grass, Treasure,
Wheatland, Yellowstone.

Nebraska

Counties of Adams, Antelope, Arthur,
Banner, Blaine, Boone, Box Butte, Boyd,
Brown, Buffalo, Burt, Butler, Cass, Cedar,
Chase, Cherry, Cheyenne, Clay, Colfax,
Cuming, Custer, Dakota, Dawes, Dawson,
Deuel, Dixon, Dodge, Douglas, Dundy,
Fillmore, Franklin, Frontier, Furnas, Gage,
Garden, Garfield, Gosper, Grant, Greeley,
Hall, Hamilton, Harlan, Hayes, Hitchcock,
Holt, Hooker, Howard, Jefferson, Johnson,
Kearney, Keith, Keya Paha, Kimball, Knox,
Lancaster, Lincoln, Logan, Loup, McPher-
son, Madison, Merrick, Morrill, Nance,
Nemaha, Nuckolls, Otoe, Pawnee, Perkins,
Phelps, Pierce, Platte, Polk, Red Willow,
Richardson, Rock, Saline, Sarpy, Saunders,
Scotts Bluff, Seward, Sheridan, Sherman,
Sioux, Stanton, Thayer, Thomas, Thurston,
Valley, Washington, Wayne, Webster,
Wheeler, York.
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Nevada

Carson City. Counties of Churchill,
Clark, Douglas, Elko, Esmeralda, Eureka,
Humboldt, Lander, Lincoln, Lyon, Min-
eral, Nye, Pershing, Storey, Washoe,
White Pine.

New Mexico

Counties of Bernalillo, Catron, Chaves,
Cibola, Colfax, Curry, DeBaca, Dona
Ana, Eddy, Grant, Guadalupe, Harding,
Hidalgo, Lea, Lincoln, Los Alamos, Luna,
McKinley, Mora, Otero, Quay, Rio Ar-
riba, Roosevelt, Sandoval, San Juan, San
Miguel, Santa Fe, Sierra, Socorro, Taos,
Torrance, Union, Valencia.

North Carolina

Counties of Burke, Cabarrus, Catawba,
Cherokee, Clay, Cleveland, Gaston, Ire-
dell, Lincoln, Macon, Mecklenburg, Ruth-
erford, Union.

North Dakota

Counties of Adams, Barnes, Benson,
Billings, Bottineau, Bowman, Burke,
Cass, Cavalier, Dickey, Divide, Eddy,
Emmons, Foster, Golden Valley, Grand
Forks, Grant, Griggs, Hettinger, Kidder,
LaMoure, Logan, McHenry, MclIntosh,
McKenzie, Mountrail, Nelson, Pembina,
Pierce, Ramsey, Ransom, Renville, Rich-
land, Rolette, Sargent, Sioux, Slope,
Stark, Steele, Stutsman, Towner, Traill,
Walsh, Ward, Wells, Williams.

Ohio

Counties of Brown, Butler, Clark,
Clermont, Clinton, Darke, Fairfield, Fay-
ette, Franklin, Greene, Hamilton, High-
land, Jackson, Madison, Montgomery,
Pickaway, Pike, Preble, Ross, Scioto, Vin-
ton, Warren.

Oklahoma

Counties of Adair, Alfalfa, Atoka, Bea-
ver, Beckham, Blaine, Bryan, Caddo, Cana-
dian, Carter, Cherokee, Choctaw, Cimarron,
Cleveland, Coal, Comanche, Cotton, Craig,
Creek, Custer, Delaware, Dewey, Ellis, Gar-
field, Garvin, Grady, Grant, Greer, Harmon,
Harper, Haskell, Hughes, Jackson, Jeffer-
son, Johnston, Kay, Kingfisher, Kiowa, La-
timer, Le Flore, Lincoln, Logan, Love, Mc-
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Clain, McCurtain, MclIntosh, Major,
Marshall, Mayes, Murray, Muskogee, No-
ble, Nowata, Okfuskee, Oklahoma, Okmul-
gee, Osage, Ottawa, Pawnee, Payne, Pitts-
burg, Pontotoc, Pottawatomie, Pushmataha,
Roger Mills, Rogers, Seminole, Sequoyah,
Stephens, Texas, Tillman, Tulsa, Wagoner,
Washington, Washita, Woods, Woodward.

Oregon

Counties of Baker, Curry, Grant, Har-
ney, Jackson, Josephine, Klamath, Lake,
Malheur.

South Carolina

Counties of Abbeville, Aiken, Allen-
dale, Anderson, Bamberg, Barnwell,
Beaufort, Berkeley, Calhoun, Charleston,
Cherokee, Chester, Chesterfield, Claren-
don, Colleton, Darlington, Dorchester,
Edgefield, Fairfield, Greenville, Green-
wood, Hampton, Jasper, Kershaw, Lan-
caster, Laurens, Lee, Lexington, McCor-
mick, Newberry, Oconee, Orangeburg,
Richland, Saluda, Spartanburg, Sumter,
Union, Williamsburg, York.

South Dakota

Counties of Aurora, Beadle, Bennett,
Bon Homme, Brookings, Brown, Brule,
Buffalo, Butte, Campbell, Charles Mix,
Clark, Clay, Codington, Corson, Custer,
Davison, Day, Deuel, Dewey, Douglas,
Edmunds, Fall River, Faulk, Grant, Greg-
ory, Haakon, Hamlin, Hand, Hanson,
Harding, Hughes, Hutchinson, Hyde,
Jackson, Jerauld, Jones, Kingsbury, Lake,
Lawrence, Lincoln, Lyman, McCook,
McPherson, Marshall, Meade, Mellette,
Miner, Minnehaha, Moody, Pennington,
Perkins, Potter, Roberts, Sanborn, Shan-
non, Spink, Stanley, Sully, Todd, Tripp,
Turner, Union, Walworth, Yankton,
Ziebach.

Tennessee

Counties of Benton, Carroll, Crockett,
Dyer, Fayette, Gibson, Hardeman, Hay-
wood, Henderson, Henry, Houston, Hum-
phreys, Lake, Lauderdale, Madison,
Montgomery, Obion, Polk, Shelby, Stew-
art, Tipton, Weakley.
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Texas

Counties of Anderson, Andrews, An-
gelina, Aransas, Archer, Armstrong, Atas-
cosa, Austin, Bailey, Bandera, Bastrop,
Baylor, Bee, Bell, Bexar, Blanco, Borden,
Bosque, Bowie, Brazoria, Brazos, Brew-
ster, Briscoe, Brooks, Brown, Burleson,
Burnet, Caldwell, Calhoun, Callahan,
Cameron, Camp, Carson, Cass, Castro,
Chambers, Cherokee, Childress, Clay,
Cochran, Coke, Coleman, Collin, Colling-
sworth, Colorado, Comal, Comanche,
Concho, Cooke, Coryell, Cottle, Crane,
Crockett, Crosby, Culberson, Dallam,
Dallas, Dawson, Deaf Smith, Delta, Den-
ton, DeWitt, Dickens, Dimmit, Donley,
Duval, Eastland, Ector, Edwards, Ellis, El
Paso, Erath, Falls, Fannin, Fayette, Fisher,
Floyd, Foard, Fort Bend, Franklin, Free-
stone, Frio, Gaines, Galveston, Garza,
Gillespie, Glasscock, Goliad, Gonzales,
Gray, Grayson, Gregg, Grimes, Guadal-
upe, Hale, Hall, Hamilton, Hansford, Har-
deman, Hardin, Harris, Harrison, Hartley,
Haskell, Hays, Hemphill, Henderson, Hi-
dalgo, Hill, Hockley, Hood, Hopkins,
Houston, Howard, Hudspeth, Hunt,
Hutchinson, Irion, Jack, Jackson, Jasper,
Jeff Davis, Jefferson, Jim Hogg, Jim
Wells, Johnson, Jones, Karnes, Kaufman,
Kendall, Kenedy, Kent, Kerr, Kimble,
King, Kinney, Kleberg, Knox, Lamar,
Lamb, Lampasas, La Salle, Lavaca, Lee,
Leon, Liberty, Limestone, Lipscomb,
Live Oak, Llano, Loving, Lubbock, Lynn,
McCulloch, McLennan, McMullen, Mad-
ison, Marion, Martin, Mason, Matagorda,
Maverick, Medina, Menard, Midland, Mi-
lam, Mills, Mitchell, Montague, Mont-
gomery, Moore, Morris, Motley, Nacog-
doches, Navarro, Newton, Nolan, Nueces,
Ochiltree, Oldham, Orange, Palo Pinto,
Panola, Parker, Parmer, Pecos, Polk, Pot-
ter, Presidio, Rains, Randall, Reagan,
Real, Red River, Reeves, Refugio, Rob-
erts, Robertson, Rockwall, Runnels, Rusk,
Sabine, San Augustine, San Jacinto, San
Patricio, San Saba, Schleicher, Scurry,
Shackelford, Shelby, Sherman, Smith,
Somervell, Starr, Stephens, Sterling,
Stonewall, Sutton, Swisher, Tarrant, Tay-
lor, Terrell, Terry, Throckmorton, Titus,
Tom Green, Travis, Trinity, Tyler, Up-
shur, Upton, Uvalde, Val Verde, Van
Zandt, Victoria, Walker, Waller, Ward,
Washington, Webb, Wharton, Wheeler,
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Wichita, Wilbarger, Willacy, Williamson,
Wilson, Winkler, Wise, Wood, Yoakum,
Young, Zapata, Zavala.

Utah

Counties of Beaver, Box Elder, Cache,
Carbon, Daggett, Davis, Duchesne, Em-
ery, Garfield, Grand, Iron, Juab, Kane,
Millard, Morgan, Piute, Rich, Salt Lake,
San Juan, Sanpete, Sevier, Summit,
Tooele, Uintah, Utah, Wasatch, Washing-
ton, Wayne, Weber.

Virginia
County of Accomack.

Wisconsin

Counties of Adams, Barron, Buffalo,
Burnett, Chippewa, Clark, Columbia, Craw-
ford, Dane, Dodge, Douglas, Dunn, Eau
Claire, Fond du Lac, Grant, Green, Green
Lake, Iowa, Iron, Jackson, Jefferson, Ju-
neau, Kenosha, La Crosse, Lafayette, Lin-
coln, Marathon, Marquette, Milwaukee,
Monroe, Oneida, Pepin, Pierce, Polk, Por-
tage, Price, Racine, Richland, Rock, Rusk,
Saint Croix, Sauk, Sawyer, Taylor, Trem-
pealeau, Vernon, Vilas, Walworth, Wash-
burn, Waukesha, Waupaca, Waushara,
Winnebago, Wood.

Wyoming

Counties of Albany, Big Horn, Camp-
bell, Carbon, Converse, Crook, Fremont,
Goshen, Hot Springs, Johnson, Laramie,
Lincoln, Natrona, Niobrara, Park, Platte,
Sheridan, Sublette, Sweetwater, Uinta,
Washakie, Weston.

Qualified 2- or 3-Wheeled
Plug-In Electric Vehicle
Credit Under Section
30D(g)

Notice 2013-67

SECTION 1. PURPOSE

This notice sets forth guidance relating
to the qualified 2- or 3-wheeled plug-in
electric vehicle credit under § 30D(g) of
the Internal Revenue Code, which applies
to vehicles acquired after December 31,
2011, and before January 1, 2014. Specif-
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ically, this notice provides procedures for
a vehicle manufacturer (or, in the case of
a foreign vehicle manufacturer, its domes-
tic distributor) to certify to the Internal
Revenue Service (IRS) that a vehicle of a
particular make, model, and model year
meets the requirements for the qualified 2-
or 3-wheeled plug-in electric vehicle
credit under § 30D(g).

This notice also provides guidance re-
garding the conditions under which tax-
payers who purchase vehicles may rely on
the vehicle manufacturer’s (or, in the case
of a foreign vehicle manufacturer, its do-
mestic distributor’s) certification in deter-
mining whether a credit is allowable with
respect to a vehicle.

A credit for qualified 2- or 3-wheeled
plug-in electric vehicles previously was
enacted as § 30 in the American Recovery
and Reinvestment Act of 2009, Pub. L.
111-5, 123 Stat. 115. The § 30 credit was
effective for qualified 2- or 3-wheeled
plug-in electric vehicles acquired after
February 17, 2009, and before January 1,
2012. Guidance regarding the credit under
§ 30 for vehicles acquired after February
17, 2009, and before January 1, 2012, is
provided in Notice 2009-58, 2009-30
LR.B. 163. The American Taxpayer Re-
lief Act of 2012, Pub. L. 112-240, 126
Stat. 2313, added new § 30D(g), which
creates a credit for qualified 2- or
3-wheeled plug-in electric vehicles that is
effective for vehicles acquired after De-
cember 31, 2011, and before January 1,
2014. This notice provides guidance re-
garding the credit under § 30D(g) for ve-
hicles acquired after December 31, 2011,
and before January 1, 2014.

SECTION 2. BACKGROUND

Section 30D(g)(1) provides a credit for
qualified 2- or 3-wheeled plug-in electric
vehicles. The credit is an amount equal to
the sum of the applicable amount for each
qualified 2- or 3-wheeled plug-in electric
vehicle placed in service by the taxpayer
during the taxable year. Under
§ 30D(g)(2), the applicable amount for a
qualified 2- or 3-wheeled plug-in electric
vehicle is an amount equal to the lesser of:
(1) 10 percent of the cost of the vehicle, or
(2) $2,500.
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SECTION 3. SCOPE OF NOTICE

This notice applies to qualified 2- or
3-wheeled plug-in electric vehicles.

SECTION 4. MEANING OF TERMS

The following definitions apply for
purposes of this notice:

.01 In General. Terms used in this no-
tice and not defined in this section 4 have
the same meaning as when used in § 30D.

.02 Acquire. The term “acquire” means
to take title under state law. A vehicle is
acquired on the date on which title to that
vehicle passes under state law.

.03 Model Year. The term ‘“model
year” means the model year determined
under the Clean Air Act regulations (see
40 CFR § 86-082-2).

SECTION 5. MANUFACTURER’S
CERTIFICATION

.01 When Certification Permitted. A
vehicle manufacturer (or, in the case of a
foreign vehicle manufacturer, its domestic
distributor) may certify to purchasers that
a vehicle of a particular make, model, and
(if applicable) model year is eligible for
the qualified 2- or 3-wheeled plug-in elec-
tric vehicle credit allowable under
§ 30D(g) when the following require-
ments are met:

(1) The manufacturer (or, in the case of

a foreign vehicle manufacturer, its do-

mestic distributor) has submitted to the

IRS, in accordance with this section 5,

a certification with respect to the vehi-

cle, and the certification satisfies the

requirements of section 5.03 of this
notice; and

(2) The manufacturer (or, in the case of

a foreign vehicle manufacturer, its do-

mestic distributor) has received an ac-

knowledgment of the certification from
the IRS.

.02 Purchaser’s Reliance. Except as
provided in section 5.05 of this notice, for
purposes of determining whether a vehicle
is a qualified vehicle, a purchaser of a
vehicle may rely on the manufacturer’s
(or, in the case of a foreign vehicle man-
ufacturer, its domestic distributor’s) certi-
fication concerning the vehicle (including
cases in which the certification is received
after the purchase of the vehicle). The
purchaser may claim a credit with respect
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to a qualified vehicle if the following re-
quirements are satisfied:

(1) The vehicle is acquired after De-

cember 31, 2011, and before January 1,

2014;

(2) The vehicle is placed in service by

the taxpayer in a taxable year begin-

ning after December 31, 2011;

(3) The original use of the vehicle com-

mences with the taxpayer;

(4) The vehicle is acquired for use or

lease by the taxpayer, and not for re-

sale; and

(5) The vehicle is used predominantly

in the United States.

.03 Content of Certification. The certi-
fication must contain the following infor-
mation:

(1) The name, address, and taxpayer

identification number of the certifying

entity;

(2) The make, model, and (if applica-

ble) model year, and any other appro-

priate identifiers of the vehicle;

(3) A statement that the vehicle is made

by a manufacturer within the meaning

of § 30D(d)(3);

(4) The gross vehicle weight rating of

the vehicle;

(5) A statement that the vehicle is pro-

pelled to a significant extent by an elec-

tric motor that draws electricity from a

battery;

(6) The number of wheels that the ve-

hicle has;

(7) The kilowatt hour capacity of the

battery;

(8) A statement that the battery is ca-

pable of being recharged from an ex-

ternal source of electricity;

(9) A statement that the vehicle is man-

ufactured primarily for use on public

streets, roads, and highways, and is not
manufactured primarily for off-road
use;

(10) A statement that the vehicle is

capable of achieving a speed of 45

miles per hour or greater;

(11) A description of the motor vehicle

safety provisions of 49 C.F.R. Part 571

applicable to the vehicle and a state-

ment that the vehicle complies with
those provisions; and

(12) A declaration, applicable to the

certification, statements, and any ac-

companying documents, signed by a

person currently authorized to bind the
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manufacturer (or, in the case of a for-
eign vehicle manufacturer, its domestic
distributor) in these matters, in the fol-
lowing form: “Under penalties of per-
jury, I declare that I have examined this
certification, including accompanying
documents, and to the best of my
knowledge and belief, the facts pre-
sented in support of this certification
are true, correct, and complete.”

.04 Acknowledgement of Certification.
The IRS will review the original signed
certification and issue an acknowledgment
letter to the vehicle manufacturer (or, in
the case of a foreign vehicle manufacturer,
its domestic distributor) within 30 days of
its receipt. This acknowledgment letter
will state whether purchasers may rely on
the certification.

.05 Effect of Erroneous Certification.
The acknowledgment that the IRS pro-
vides for a certification is not a determi-
nation that a vehicle qualifies for the
credit. If the IRS, upon examination (and
after any appropriate consultation with the
Department of Transportation or the En-
vironmental Protection Agency), deter-
mines that the vehicle is not a qualified 2-
or 3-wheeled plug-in electric vehicle, the
manufacturer’s (or, in the case of a foreign
vehicle manufacturer, its domestic distrib-
utor’s) right to provide a certification to
future purchasers of 2- or 3-wheeled
plug-in electric vehicles will be with-
drawn. Purchasers who acquire vehicles
after the date on which the IRS publishes
an announcement of the withdrawal may
not rely on the certification. Purchasers
may continue to rely on the certification
for vehicles they acquired on or before the
date on which the announcement of the
withdrawal is published (including in
cases in which the vehicle is not placed in
service and the credit is not claimed until
after that date), and the IRS will not at-
tempt to collect any understatement of tax
liability attributable to such reliance.
Manufacturers (or, in the case of foreign
vehicle manufacturers, their domestic dis-
tributors) are reminded that an erroneous
certification may result in the imposition
of penalties, including, but not limited to,
the following:

(1) Under § 7206 for fraud and making

false statements; and

(2) Under § 6701 for aiding and abet-

ting an understatement of tax liability.
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SECTION 6. TIME AND ADDRESS
FOR FILING CERTIFICATION

.01 Time for Filing Certification. For a
certification under section 5 of this notice
to be effective for a qualified 2- or
3-wheeled plug-in electric vehicle, the
IRS must receive the certification not later
than March 31, 2014.

.02 Address for Filing. Certifications
under section 5 of this notice must be sent
to:

Internal Revenue Service

Industry Director, LB&I, Retailers,

Food, Transportation & Healthcare

1901 West Butterfield Road

Suite 310 M/S 1902 WSB

Downers Grove, IL 60515

SECTION 7. DATE OF
APPLICABILITY

This notice applies to qualified 2- or
3-wheeled plug-in electric vehicles ac-
quired after December 31, 2011, and be-
fore January 1, 2014.

SECTION 8. PAPERWORK
REDUCTION ACT

The collection of information con-
tained in this notice has been reviewed
and approved by the Office of Manage-
ment and Budget in accordance with the
Paperwork Reduction Act (44 U.S.C.
3507) under control number 1545-2137.

An agency may not conduct or spon-
sor, and a person is not required to re-
spond to, a collection of information un-
less the collection of information displays
a valid OMB control number.

The collections of information in this
notice are in sections 5 and 6. This infor-
mation is required to be collected and
retained in order to ensure that a vehicle
meets the requirements for the qualified 2-
or 3-wheeled plug-in electric vehicle
credit under § 30D(g). This information
will be used to determine whether the
vehicle for which the credit is claimed by
a taxpayer is property that qualifies for the
credit. The collection of information is
voluntary to obtain a benefit. The likely
respondents are corporations and partner-
ships who manufacture (or, in the case of
foreign manufacturers, distribute) electric
vehicles.
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The estimated total annual reporting
burden is 120 hours.

The estimated annual burden per re-
spondent varies from 6 hours to 10 hours,
depending on individual circumstances,
with an estimated average burden of 8
hours to complete the certification re-
quired under this notice. The estimated
number of respondents is 15.
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The estimated annual frequency of re-
sponses is on occasion.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mate-
rial in the administration of any internal
revenue law. Generally, tax returns and
tax return information are confidential, as
required by section 6103.
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SECTION 8. DRAFTING
INFORMATION

The principal author of this notice is
Shauna D. Manion of the Office of Associ-
ate Chief Counsel (Passthroughs & Special
Industries). For further information regard-
ing this notice, contact Patrick S. Kirwan at
(202) 622-3110 (not a toll-free call).
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Part IV. Items of General Interest

Notice of Proposed
Rulemaking and Notice of
Public Hearing

Arbitrage Restrictions on
Tax-Exempt Bonds

REG-148659-07

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of Proposed Rulemak-
ing and Notice of Public Hearing.

SUMMARY: This document contains
proposed regulations on the arbitrage re-
strictions under section 148 of the Internal
Revenue Code applicable to tax-exempt
bonds and other tax-advantaged bonds.
These proposed regulations amend exist-
ing regulations to address certain current
market developments, simplify certain
provisions, address certain technical is-
sues, and make the regulations more ad-
ministrable. These proposed regulations
affect issuers of tax-exempt and other tax-
advantaged bonds. This document also
provides notice of a public hearing on
these proposed regulations.

DATES: Written or electronic comments
must be received by December 16, 2013.
Requests to speak and outlines of topics to
be discussed at the public hearing sched-
uled for February 5, 2014, at 10:00 a.m.,
must be received by December 16, 2013.

ADDRESSES: Send submissions to: CC:
PA:LPD:PR (REG-148659-07), Internal
Revenue Service, PO Box 7604, Ben
Franklin Station, Washington, DC 20044.
Submissions may be hand delivered to:
CC:PA:LPD:PR Monday through Friday
between the hours of 8 a.m. and 4 p.m. to
CC:PA:LPD:PR (REG-148659-07),
Courier’s Desk, Internal Revenue Service,
1111 Constitution Avenue, NW, Wash-
ington, DC, or sent electronically via the
Federal eRulemaking Portal at www.
regulations.gov (IRS REG-148659-07).
The public hearing will be held at the
Internal Revenue Building, 1111 Consti-
tution Avenue, NW, Washington, DC.

Bulletin No. 2013-45

FOR FURTHER INFORMATION
CONTACT: Concerning the proposed
regulations, Zoran Stojanovic at (202)
622-3980; concerning submissions of
comments and the hearing, Oluwafunmi-
layo Taylor at (202) 622-7180 (not toll-
free numbers).

SUPPLEMENTARY
INFORMATION:

Paperwork Reduction Act

The collection of information con-
tained in this notice of proposed rulemak-
ing has been submitted to the Office of
Management and Budget for review in
accordance with the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507(d)). Com-
ments on the collection of information
should be sent to the Office of Manage-
ment and Budget, Attn: Desk Officer for
the Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to the
Internal Revenue Service, Attn: IRS Re-
ports Clearance Officer, SE:CAR:MP:T:
T:SP, Washington DC 20224. Comments
on the collection of information should be
received by November 15, 2013.

Comments are sought on whether the
proposed collection of information is nec-
essary for the proper performance of the
Internal Revenue Service, including
whether the information will have practi-
cal utility;

The accuracy of the estimated burden
associated with the proposed collection of
information;

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with the
proposed collection of information may
be minimized, including through the ap-
plication of automated collection tech-
niques and other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance, and
purchase of service to provide informa-
tion.

The collection of information in this
proposed regulation is in §1.148-
4(h)(2)(viii) which contains a requirement
that the issuer maintain in its records a
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certificate provided by the hedge provider.
Existing regulations require, among other
items, that a hedge must be identified by
the actual issuer on its books and records
to be a qualified hedge. The identification
must specify the hedge provider, the terms
of the contract, and the hedged bonds. The
proposed regulations require that the iden-
tification also include a certificate pro-
vided by the hedge provider specifying
certain information regarding the hedge.
The respondents are issuers of tax-exempt
bonds that enter into hedges on their
bonds and the hedge providers.

Estimated total annual recordkeeping
burden: 232 hours.

Estimated average annual burden hours
per respondent: 1 hour 45 minutes.

Estimated number of respondents: 130

Estimated annual frequency of re-
sponses: 130

An agency may not conduct or spon-
sor, and a person is not required to re-
spond to, a collection of information un-
less it displays a valid control number
assigned by the Office of Management
and Budget.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mate-
rial in the administration of any internal
revenue law. Generally tax returns and tax
return information are confidential, as re-
quired by section 6103.

Background

This document contains proposed
amendments to the Income Tax Regula-
tions (26 CFR part 1) on the arbitrage
investment restrictions under section 148
of the Internal Revenue Code (Code) and
related provisions. On June 18, 1993, the
Department of the Treasury (Treasury)
and the IRS published comprehensive fi-
nal regulations in the Federal Register
(TD 8476, 58 FR 33510) on the arbitrage
investment restrictions and related provi-
sions for tax-exempt bonds under sections
103, 148, 149, and 150, and, since that
time, those final regulations have been
amended in certain limited respects (the
regulations issued in 1993 and the amend-
ments thereto are collectively referred to
as the Existing Regulations). A Notice of
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Proposed Rulemaking was published in
the Federal Register (72 FR 54600;
REG-106143-07) on September 26, 2007
(2007 Proposed Regulations), which pro-
poses amendments to the Existing Regu-
lations to address market developments,
simplify certain provisions, address cer-
tain technical issues, and make the regu-
lations more administrable. One notable
change in the 2007 Proposed Regulations
addresses a municipal market develop-
ment in which issuers seek to modify in-
terest rate risks by entering into hedging
transactions that are based on taxable in-
terest rate indexes (for example, LIBOR-
based interest rate swaps). The 2007 Pro-
posed Regulations clarify that these
hedges qualify to be taken into account
with the hedged bonds on a net basis in
determining bond yield for arbitrage pur-
poses. Among the other notable changes
in the 2007 Proposed Regulations are (1) a
revision to an investment bidding safe
harbor to accommodate certain transpar-
ent internet-based electronic bidding pro-
cedures; (2) removal of the authority in
the Existing Regulations to permit issuers
of qualified mortgage bonds and qualified
student loan bonds to compute a single
joint bond yield for purposes of applying
the arbitrage restrictions to two or more
issues of these types of tax-exempt bonds;
and (3) clarification that the amount an
issuer is entitled to receive under a rebate
refund claim is the excess of the total
amount actually paid over the rebate
amount. Among the technical changes in
the 2007 Proposed Regulations are
changes to the rules that address qualified
hedges for arbitrage purposes and addi-
tions to the rules on permitted yield reduc-
tion payments. This document (the Pro-
posed Regulations) proposes additional
amendments to the Existing Regulations.

Explanation of Provisions
I. Definitions and Elections (§1.148-1).

A. Issue price definition. Section
148(h) provides that yield on an issue is to
be determined on the basis of the issue
price (within the meaning of sections
1273 and 1274). The issue price definition
under the Existing Regulations generally
follows the issue price definition used for
computing original issue discount on debt
instruments under sections 1273 and 1274
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of the Code, with certain modifications.
Specifically, the issue price definition un-
der the Existing Regulations applies a rea-
sonable expectations standard (rather than
a standard based on actual sales) for de-
termining the issue price of bonds that are
publicly offered. Under this standard, the
first price at which a substantial amount
(defined to mean ten percent) of the bonds
is reasonably expected to be sold to the
public is treated as the issue price and is
used in determining the yield on the issue.

The standard uses reasonable expecta-
tions to allow issuers of advance refund-
ing bonds to estimate the yield on the
issue before the actual sales prices of the
bonds are known so that the issuer can
purchase yield-restricted investments for a
refunding escrow to defease the prior
bonds at the time of the sale of the refund-
ing bonds. The issue prices of bonds with
different payment and credit terms are de-
termined separately. Notice 2010-35
(2010-19 LR.B. 660) provides that the
arbitrage definition of issue price also ap-
plies to other tax-advantaged bond pro-
grams, including Build America Bonds
under section 54AA and other Qualified
Tax Credit Bonds under section 54A. See
26 CFR 601.601(d)(2).

The Treasury Department and the IRS
are concerned that certain aspects of the
Existing Regulations for determining the
issue price of tax-exempt bonds are no
longer appropriate in light of market de-
velopments since those regulations were
published. In particular, the Treasury De-
partment and the IRS are concerned that
the ten-percent test does not always pro-
duce a representative price for the bonds.
Underwriters of tax-exempt bonds may
sell bonds of an issue with the same pay-
ment and credit terms in an initial public
offering at different prices but execute the
first ten percent of the sales of those bonds
at the lowest price (and thus the highest
yield), causing the issue price of the bonds
to be a lower price than is representative
of the prices at which the remaining bonds
were sold.

In addition, increasing transparency
about pricing information in the municipal
bond market (for example, publicly-
available pricing information from the
Municipal Securities Rulemaking Board
through its Electronic Municipal Market
Access (EMMA) platform) has led to
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heightened scrutiny of issue price stan-
dards. The reported data has shown, in
certain instances, actual sales to the public
at prices that differed significantly from
the issue price used by the issuer. These
price differences have raised questions
about the ability of the reasonable expec-
tations standard to produce a representa-
tive issue price. The reported trade data
has also called into question whether sales
to underwriters and security dealers have
been included as sales to the public in
determining issue price in certain in-
stances.

To address these concerns and to pro-
vide greater certainty, the Proposed Reg-
ulations amend the issue price definition
used for arbitrage purposes in certain sig-
nificant respects. Consistent with section
148(h), the Proposed Regulations retain
the rule that issue price generally will be
determined under the rules of sections
1273 and 1274. The Proposed Regulations
remove the reference to issue price of
bonds that are “publicly offered” because
the existing section 1273 regulations do
not distinguish between public offering
and private placement. The Proposed Reg-
ulations parallel the language in the exist-
ing section 1273 regulations that refer to
debt instruments issued for money.

The Proposed Regulations provide that
the issue price of tax-exempt bonds issued
for money is the first price at which a
substantial amount of the bonds is sold to
the public. (As described further below,
the Proposed Regulations define the term
“public” to mean any person other than an
“underwriter” and provide a new defini-
tion of the term “underwriter.”) The Pro-
posed Regulations, however, remove the
definition of substantial amount as ten
percent. Instead, the Proposed Regula-
tions provide a safe harbor under which an
issuer may treat the first price at which a
minimum of 25 percent of the bonds in an
issue (with the same credit and payment
terms) is sold to the public as the issue
price, provided that all orders at this price
received from the public during the offer-
ing period are filled (to the extent that the
public orders at such price do not exceed
the amount of bonds sold). Consistent
with section 1273, the Proposed Regula-
tions base the determination of issue price
on actual sale prices instead of reasonably
expected sale prices.
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The Treasury Department and the IRS
understand that, in the case of a refunding
issue, an issuer may need to estimate the
yield on the issue before the actual issue
price can be determined so that the issuer
can purchase yield-restricted investments
for a refunding escrow to defease the prior
bonds at the time of the sale of the refund-
ing bonds. The Proposed Regulations pro-
vide relief in these situations by permit-
ting issuers to make curative payments to
the IRS, called “yield reduction pay-
ments,” to reconcile differences between
expected and actual issue prices of the
refunding bonds for arbitrage compliance
purposes.

The Existing Regulations disregard
sales to “underwriters” or “wholesalers”
in determining the issue price of tax-
exempt bonds that are offered to the pub-
lic. The Proposed Regulations provide
that the issue price of tax-exempt bonds
issued for money is the first price at which
a substantial amount of the bonds is sold
to the public and, for this purpose, define
the term “public” to mean any person
other than an “underwriter.” The Proposed
Regulations also define the term “under-
writer” to mean any person that purchases
bonds from the issuer for the purpose of
effecting the original distribution of the
bonds, or otherwise participates directly
or indirectly in the original distribution.
An underwriter includes a lead under-
writer and any member of a syndicate that
contractually agrees to participate in the
underwriting of the bonds for the issuer. A
securities dealer (whether or not a mem-
ber of the issuer’s underwriting syndicate)
that purchases bonds (whether or not from
the issuer) for the purpose of effecting the
original distribution of the bonds is also
treated as an underwriter for this purpose.
An underwriter generally includes a re-
lated party to an underwriter.

The Proposed Regulations eliminate
the reference to “wholesalers” in the issue
price definition, because the revised, more
comprehensive definition of underwriter
includes those persons who would other-
wise be treated as “wholesalers” under the
Existing Regulations.

Under the Proposed Regulations, a per-
son that holds bonds for investment is not
an underwriter with respect to those
bonds. The Treasury Department and the
IRS solicit public comment on whether
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specific identification rules, such as the
section 1236(b) identification rules,
should be provided for determining when
a bond is held for investment.

B. Working capital expenditures and
replacement proceeds definition. The Ex-
isting Regulations impose a number of
arbitrage investment restrictions to limit
arbitrage incentives for excessive use of
tax-exempt bond financing for “working
capital expenditures” (working capital),
such as operating expenses or seasonal
cash flow deficits (as distinguished from
capital projects). The Proposed Regula-
tions amend the treatment of working cap-
ital financings in several respects to sim-
plify this area and to provide objective
parameters for longer-term working capi-
tal financings.

An issuer is relieved of arbitrage in-
vestment restrictions on bond proceeds
only after the proceeds are spent. The
Existing Regulations impose a strict
“bond proceeds-spent-last” accounting as-
sumption for spending proceeds of tax-
exempt bonds on working capital. This
accounting rule recognizes that sources of
funds are fungible and treats bond pro-
ceeds as spent for working capital pur-
poses only after the issuer depletes other
“available amounts” that the issuer other-
wise could use for this purpose. An issuer,
however, need not be “broke to borrow”
for working capital purposes. Here, the
Existing Regulations allow an issuer to
maintain a “reasonable working capital
reserve” fund that need not be spent be-
fore spending bond proceeds on working
capital. The Existing Regulations provide
a general rule that the permitted size of
this reasonable working capital reserve
fund is an objective measure equal to five
percent of the issuer’s actual working cap-
ital expenditures in the previous fiscal
year from operations. In addition, the Ex-
isting Regulations include a broad prohi-
bition against direct or indirect financing
of a working capital reserve itself. This
prohibition against financing working
capital reserves imposes another complex
limit on the size of the permitted working
capital reserve fund that requires analysis
of amounts previously maintained for
such purpose.

The Proposed Regulations remove the
restriction against financing a working
capital reserve. This restriction inappro-
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priately penalizes those State and local
governments that have previously main-
tained the least amount of working capital
reserves and that may have the most bona
fide need to finance working capital ex-
penditures. Further, this restriction is
complex. The Proposed Regulations re-
tain the existing general five percent test
for the size of a permitted reasonable
working capital reserve fund.

The Existing Regulations also limit
working capital financings through the
concept of replacement proceeds. The ar-
bitrage rules apply to more than the actual
proceeds of the issue; they apply to gross
proceeds, which include proceeds and re-
placement proceeds of an issue. The Ex-
isting Regulations provide broadly that re-
placement proceeds arise if an issuer
reasonably expects as of the issue date
that (1) the term of an issue will be longer
than reasonably necessary for the govern-
mental purposes of the issue, and (2) there
will be available amounts for expenditures
of the type being financed during the pe-
riod that the issue remains outstanding
longer than necessary. One purpose of the
replacement proceeds rules is to discour-
age issuers from issuing tax-exempt bonds
with unduly long maturities or leaving
tax-exempt bonds outstanding longer than
reasonably necessary. The replacement
proceeds rules particularly affect working
capital financings.

The Existing Regulations provide a
safe harbor against the creation of replace-
ment proceeds for short-term working
capital bond financings that are outstand-
ing for no longer than two years. To ad-
dress concerns about arbitrage incentives
associated with certain short-term financ-
ing practices, however, Rev. Proc.
2002-31 (2002-1 C.B. 916) shortened the
safe-harbor for these financings from two
years to 13 months in most circumstances.
Questions have arisen with respect to the
interaction between the Existing Regula-
tions and Rev. Proc. 2002-31. See 26
CFR 601.601(d)(2).

The Proposed Regulations provide that
the maturity safe harbor against the cre-
ation of replacement proceeds for short-
term working capital financings is 13
months. This change conforms the regu-
latory safe harbor to the more recent ad-
ministrative standard under Rev. Proc.
2002-31 for the traditional short-term
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working capital financings for seasonal
cash flow deficits.

The Existing Regulations, however,
provide no safe harbors against the cre-
ation of replacement proceeds or other
specific guidance regarding appropriate
limits for longer-term working capital fi-
nancings, such as longer-term deficit fi-
nancings for issuers experiencing finan-
cial distress. State and local governments
have sought guidance on appropriate pa-
rameters for such financings. The Pro-
posed Regulations provide a new objec-
tive safe harbor against the creation of
replacement proceeds for working capital
financings that have terms longer than the
proposed 13-month safe harbor. This new
safe harbor requires an issuer to determine
the first year in which it expects to have
available amounts for working capital ex-
penditures, monitor for actual available
amounts in each year beginning with the
year it first expects to have such amounts,
and apply such available amounts in each
year either to retire or to invest in tax-
exempt bonds that are not investment
property under section 148(b)(3) of the
Code (that is, tax-exempt bonds that are
not subject to the alternative minimum
tax). Consistent with the purpose of the
replacement proceeds rules, this new safe
harbor aims to control the burden of un-
necessary tax-exempt financings on the
tax-exempt bond market by requiring is-
suers to redeem or purchase tax-exempt
bonds.

The Existing Regulations have a gen-
eral arbitrage anti-abuse rule, which
provides, in part, that specific factors (par-
ticularly bona fide cost under-runs and
long-term financial distress) may justify a
bond maturity that exceeds the maturity
safe harbors against the creation of re-
placement proceeds. Separately, the Exist-
ing Regulations provide more favorable
accounting rules for certain extraordinary,
non-recurring working capital items, such
as casualty losses. The Proposed Regula-
tions add extraordinary working capital
items to the factors that may justify a bond
term beyond the maturity safe harbors
against the creation of replacement pro-
ceeds.
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II. Qualified Hedge Provisions
(§1.148-4).

To determine the yield on hedged
bonds for purposes of the arbitrage invest-
ment restrictions, the Existing Regula-
tions permit issuers to take into account
and integrate the net payments on certain
qualified hedges entered into to modify
the risk of interest rate changes with the
payments on the associated hedged tax-
exempt bonds. In general, to be a qualified
hedge, the terms of the hedge must corre-
spond closely with those of the hedged
bonds, the issuer must identify the hedge,
and the hedge must contain no significant
investment element.

The Existing Regulations provide that
a termination of a qualified hedge includes
any sale or other disposition of the hedge
by the issuer or the acquisition by the
issuer of an offsetting hedge. The Existing
Regulations further provide that a deemed
termination of a qualified hedge occurs
when certain material modifications or as-
signments of a hedge result in a realiza-
tion event to the issuer under section
1001. Under the Existing Regulations, if a
hedge is deemed terminated, the issuer is
deemed to have made or received a termi-
nation payment and, if applicable (such as
when there is a material modification of
the hedge), a deemed acquisition payment
for a “new” hedge. Because the hedge is
integrated with the bond yield, the deemed
payments, like actual termination pay-
ments, can affect the yield on the bonds.

Issues have arisen in this area as a
result of market conditions during the last
several years. State and local governments
have faced a number of circumstances that
have put pressure on issuers to modify or
terminate their existing qualified hedges.
Treasury and the IRS have also received
questions indicating that there is uncer-
tainty about what constitutes an “offset-
ting hedge” that terminates a qualified
hedge.

In the 2007 Proposed Regulations,
Treasury and the IRS solicited public
comments regarding the types of offset-
ting hedges that are necessary for valid
business purposes and recommendations
on how to clarify the rule in the Existing
Regulations regarding offsetting hedges.
The Proposed Regulations consider those
comments and propose rules that provide
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greater certainty regarding hedge termina-
tions and clarify and simplify the treat-
ment of modifications and terminations of
qualified hedges.

A. Modifications of qualified hedges.
The Proposed Regulations provide guid-
ance on the treatment of modifications of
qualified hedges while eliminating the
concept of offsetting hedges. The Pro-
posed Regulations provide that a modifi-
cation, including an actual modification,
an acquisition of another hedge, or an
assignment, generally will result in a
deemed termination of a hedge if the mod-
ification is material and results in a
deemed disposition under section 1001.

The Proposed Regulations provide,
however, that a material modification of a
qualified hedge that otherwise would re-
sult in a deemed termination will not re-
sult in such a termination if the modified
hedge is a qualified hedge. For this pur-
pose, the Proposed Regulations require
testing the modified hedge for compliance
with the requirements for qualified hedges
at the time of the modification.

These proposed changes generally pro-
duce results that are economically compa-
rable to the Existing Regulations, but in a
simpler manner. The Proposed Regula-
tions reduce complexity associated with
the approach under the Existing Regula-
tions by eliminating the need to account
for deemed hedge termination and acqui-
sition payments, which deemed payments
generally offset each other without sub-
stantive effect on the yield on the hedged
bonds.

B. Continuations of qualified hedges in
refundings. The Existing Regulations gen-
erally treat a refunding of hedged bonds as
a deemed termination of a qualified hedge
and require accounting for the deemed
termination payment in the yield on the
refunding bonds over the remaining term
of the original hedge in accordance with
economic substance. The Proposed Regu-
lations simplify the treatment of qualified
hedges upon refunding hedged bonds
when there is no actual termination of the
associated hedge. If the affected hedge
meets the requirements for a qualified
hedge of the refunding bonds as of the
issue date of the refunding bonds, with
certain exceptions, the Proposed Regula-
tions treat the affected hedge as continu-
ing as a qualified hedge of the refunding
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bonds instead of being terminated. Similar
to the proposed treatment of hedge mod-
ifications, the proposed treatment of these
continuations of qualified hedges in re-
fundings under the Proposed Regulations
generally produces economically compa-
rable results as the Existing Regulations in
a simpler manner.

C. Termination of hedges at fair mar-
ket value. The 2007 Proposed Regulations
clarify that the termination payment for a
termination or a deemed termination of a
qualified hedge is equal to the fair market
value of the hedge on the termination date.
In response to comments received on the
clarification in the 2007 Proposed Regu-
lation, these Proposed Regulations modify
the 2007 proposed rule. For a deemed
termination of a qualified hedge, the Pro-
posed Regulations provide that the
amount of the termination payment is
equal to the fair market value of the qual-
ified hedge on the termination date. For an
actual termination of a qualified hedge,
the Proposed Regulations provide that the
amount of the hedge termination payment
treated as made or received on the hedged
bonds (i) may not exceed the fair market
value of the qualified hedge if paid by the
issuer, and (ii) may not be less than the
fair market value of the qualified hedge if
received by the issuer. Comments on the
2007 Proposed Regulations as well as
comments received in response to these
Proposed Regulations will be considered
in connection with finalizing this rule.

Il. Other Technical Changes.

The Proposed Regulations make other
technical changes to the Existing Regula-
tions. This section describes the technical
changes.

A. Temporary period spending excep-
tion to yield restriction (§1.148-2). The
Existing Regulations provide certain
short-term exceptions, called “temporary
period” exceptions, which allow invest-
ment of proceeds of tax-exempt bonds for
fairly short periods without yield restric-
tion. These exceptions reduce administra-
tive burdens and recognize that limited
arbitrage potential exists for bond pro-
ceeds that are spent promptly.

The Existing Regulations provide no
express exceptions for proceeds used for
certain types of working capital expendi-
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tures, such as certain extraordinary work-
ing capital items. The Proposed Regula-
tions broaden the existing 13-month
temporary period exception to yield re-
striction for restricted working capital ex-
penditures to include all working capital
expenditures.

B. Certification of hedge provider
(§1.148—4). Concerns have been raised
about pricing of hedges involving tax-
exempt bonds. Existing regulations re-
quire, among other items, that a hedge
must be identified by the actual issuer on
its books and records to be a qualified
hedge. The identification must specify the
hedge provider, the terms of the contract,
and the hedged bonds. To promote greater
accountability and transparency about
pricing of these hedges, the Proposed
Regulations require that the identification
also include a certificate provided by the
hedge provider specifying certain infor-
mation regarding the hedge including a
statement about the bona fide, arm’s-
length nature of the pricing and informa-
tion about payments beyond those prop-
erly taken into account as payments to
modify the risk of interest rate changes.

C. Yield and valuation of investments
(§1.148-5). The Existing Regulations
provide guidance on how to value invest-
ments allocated to an issue. Absent a spe-
cial rule, the Existing Regulations give
issuers the option to choose a valuation
method, provided that the chosen method
is consistently applied for arbitrage pur-
poses on a valuation date. The special
rules in the Existing Regulations leave
some ambiguity about when the present
value and the fair market value methods
of valuation are permitted or required.

The Proposed Regulations clarify that
the fair market value method of valuation
generally is required for any investment
(including a yield-restricted investment)
on the date the investment is first allocated
to an issue or first ceases to be allocated to
an issue as a consequence of a deemed
acquisition or a deemed disposition.

The Existing Regulations include only
one exception to this mandatory fair mar-
ket value rule. The issuer has the option to
value an investment at present value when
proceeds are allocated from one bond is-
sue to another bond issue as transferred
proceeds in refundings or universal cap
allocations, provided that both affected
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bond issues consist exclusively of tax-
exempt bonds. This exception applies
only to transfers between two tax-exempt
bond issues to address a concern about
allocating excessive value to obligations
without arbitrage restrictions. This excep-
tion, however, creates a disincentive
against retiring tax-exempt bonds with
taxable bonds, such as when the fair mar-
ket value of the investment would cause
investment yield to exceed the tax-exempt
bond yield. Such a disincentive is incon-
sistent with the general policies behind the
arbitrage rules as stated in §1.148-0. To
provide more appropriate incentives, the
Proposed Regulations change this rule to
require only that the issue from which the
investment is allocated (that is, the first
issue in an allocation from one issue to
another) consists exclusively of tax-
exempt bonds.

D. Authority of Commissioner under
anti-abuse rule (§1.148-10). The Existing
Regulations provide the Commissioner
with authority to exercise discretion with
respect to any transaction entered into for
the principal purpose of obtaining a ma-
terial financial advantage based on the dif-
ference between tax-exempt and taxable
interest rates in a manner that is inconsis-
tent with the arbitrage rules. The Proposed
Regulations revise the Existing Regula-
tions to clarify that the Commissioner has
the authority to depart from the arbitrage
rules as necessary to prevent such material
financial advantage.

E. Transition provision for certain guar-
antee funds (§1.148—-11). Section 1.148—
11(d)(1) provides a transition rule that al-
lows certain State perpetual trust funds (for
example, certain state permanent school
funds) to pledge funds to guarantee tax-
exempt bonds without resulting in arbitrage-
restricted replacement proceeds. In Notice
2010-5 (2010-2 LR.B. 256) the Treasury
Department and the IRS proposed to in-
crease the amount of tax-exempt bonds that
such funds could guarantee under this spe-
cial rule and stated their intent to issue pro-
posed regulations to implement this change.
The Proposed Regulations include these
changes. The Proposed Regulations also ex-
tend this rule to cover certain tax-exempt
bonds issued to finance public charter
schools in response to comments received
on the Notice. See 26 CFR 601.601(d)(2).
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F. Definitions
(§1.150-1).

1. Definition of tax-advantaged bonds.
The Proposed Regulations provide a new
definition of tax-advantaged bonds as tax-
exempt bonds under section 103, taxable
bonds that provide Federal tax credits to
investors to subsidize the issuer’s borrow-
ing costs, and taxable bonds that provide
refundable Federal tax credits payable di-
rectly to issuers under section 6431, or
any future similar bonds that provide a
Federal subsidy for any portion of an is-
suer’s borrowing costs.

2. Definition of issue. The Existing
Regulations provide that tax-exempt
bonds and taxable bonds are not part of
the same issue. Questions have arisen re-
garding the appropriate treatment of tax-
able tax-advantaged bonds for purposes of
this composite issue provision. The Pro-
posed Regulations clarify that taxable tax-
advantaged bonds and other taxable bonds
are treated as part of different issues. The
Proposed Regulations also clarify that dif-
ferent types of tax-advantaged bonds are
treated as parts of different issues.

3. Definition and treatment of grants.
The Existing Regulations include a defi-
nition of a grant. The Existing Regulations
also provide a special arbitrage spending
rule that treats proceeds used by an issuer
to make a grant to an unrelated party as
spent for arbitrage investment tracking
purposes when the grant is made. A long-
standing question is whether an issuer
may look at the grantee’s use of the grant
funds to determine whether the bond issue
complies with other arbitrage and general
program restrictions on tax-exempt bonds.
For example, taking into account the
grantee’s use may impact whether the is-
sue finances capital projects or working
capital expenditures, and accordingly
which arbitrage rules apply to that issue.
The Proposed Regulations expand the ap-
plication of the existing definition of grant
for arbitrage purposes to apply that defi-
nition to other tax-exempt bond provi-
sions. The Proposed Regulations clarify
that the character and nature of a grantee’s
use of proceeds generally is taken into
account in determining whether other ap-
plicable non-arbitrage requirements of the
issue are met.

and special rules
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IV. Effective/Applicability Dates

The Proposed Regulations generally
are proposed to apply prospectively to
bonds that are sold on or after the date that
is 90 days after publication of final regu-
lations in the Federal Register. Section
1.148—4(h)(2)(viii) is proposed to apply
to qualified hedges that are entered into on
or after the date that is 90 days after the
date of publication of the final regulations
in the Federal Register. Section 1.148-
4(h)(3)(iv)(A) through (H) and (h)(4)(iv)
are proposed to apply to hedges that are
entered into on or after the date that is 90
days after the date of publication of final
regulations in the Federal Register, to
qualified hedges that are modified on or
after such date with respect to such mod-
ifications, and to qualified hedges on
bonds that are refunded on or after such
date with respect to such refunding.

In addition, except as otherwise pro-
vided in the next paragraph, issuers may
apply and rely upon the Proposed Regu-
lations, in whole or in part, with respect to
bonds that are sold on or after September
16, 2013, and before the date that is 90
days after publication of final regulations
in the Federal Register.

Issuers may apply and rely upon
§1.148—-4(h)(3)(iv)(A) through (H) and
(h)(4)@iv) of the Proposed Regulations in
whole to hedges that are entered into on or
after September 16, 2013, and before the
date that is 90 days after publication of
final regulations in the Federal Register;
to qualified hedges that are modified on or
after September 16, 2013, and before the
date that is 90 days after publication of
final regulations in the Federal Register
with respect to such modifications; and to
qualified hedges on bonds that are re-
funded on or after September 16, 2013,
and before the date that is 90 days after
publication of final regulations in the Fed-
eral Register with respect to such refund-
ing.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in Exec-
utive Order 12866, as supplemented by
Executive Order 13563. Therefore, a reg-
ulatory assessment is not required. It is
hereby certified that these proposed regu-
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lations will not have a significant eco-
nomic impact on a substantial number of
small entities. Therefore, a Regulatory
Flexibility Analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is not
required. Some of the proposed changes
clarify or simplify existing regulatory pro-
visions, or otherwise involve simplifying
or clarifying changes that will not have a
significant economic impact on govern-
mental jurisdictions or other entities of
any size. These proposed regulations
amend the issue price definition used for
arbitrage purposes and provide a new ob-
jective safe harbor against the creation for
replacement proceeds for long term work-
ing capital financings. These proposed
changes are not expected to have a signif-
icant economic impact because they pro-
vide greater certainty to issuers and assist
issuers in complying with the arbitrage
restrictions on tax-exempt bonds.

Other proposed changes involve the
treatment of certain hedging transactions,
including requiring a certificate from a
hedge provider. Although there is a lack
of available data regarding the extent of
usage of these hedging transactions by
small entities, the IRS and the Treasury
Department understand that these hedging
transactions are used primarily by larger
State and local governments and large
counterparties. The IRS and the Treasury
Department specifically solicit comment
from any party, particularly small entities,
on the accuracy of this certification. Pur-
suant to section 7805(f) of the Code, this
regulation has been submitted to the Chief
Counsel for Advocacy of the Small Busi-
ness Administration for comment on its
impact on small business.

Comments and Public Hearing

Before these Proposed Regulations are
adopted as final regulations, consideration
will be given to any comments that are
submitted timely to the IRS as prescribed
in this preamble under the “Addresses”
heading. The IRS and the Treasury De-
partment request comments on all aspects
of the proposed rules. All comments that
are submitted by the public will be avail-
able for public inspection and copying at
www.regulations.gov or upon request.

A public hearing has been scheduled
for February 5, 2014, at 10:00 a.m. in the
IRS Auditorium, Internal Revenue Ser-

Bulletin No. 2013-45



vice, 1111 Constitution Avenue, NW,
Washington, DC. Due to building security
procedures, visitors must enter at the Con-
stitution Avenue entrance. In addition, all
visitors must present photo identification
to enter the building. Because of access
restrictions, visitors will not be admitted
beyond the immediate entrance area more
than 15 minutes before the hearing starts.
For more information about having your
name placed on the building access list to
attend the hearing, see the “FOR FUR-
THER INFORMATION CONTACT”
section of this preamble.

The rules of 26 CFR 601.601(a)(3) ap-
ply to the hearing. Persons who wish to
present oral comments at the hearing must
submit written or electronic comments
and an outline of the topics to be dis-
cussed and the time to be devoted to each
topic by December 16, 2013. Submit a
signed paper original and eight (8) copies
or an electronic copy. A period of 10
minutes will be allotted to each person for
making comments. An agenda showing
the scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed. Copies of the agenda
will be available free of charge at the
hearing.

Drafting Information

The principal authors of these regula-
tions are Johanna Som de Cerff, Office of
Associate Chief Counsel (Financial Insti-
tutions and Products), IRS, and Vicky Tsi-
las, Office of Tax Policy. However, other
personnel from the IRS and Treasury par-

ticipated in their development.
* sk ok sk ook

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is pro-
posed to be amended as follows:

PART 1-INCOME TAXES

Paragraph 1. The authority citation for
part 1 is amended by removing the entry
for §1.148—6 and revising the entry for
§§1.148—-0 through 1.148-11 to read in
part as follows:

Authority: 26 U.S.C. 7805 * * *

Sections 1.148-0 through 1.148-11
also issued under 26 U.S.C. 148(1). * * *
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Par. 2. Section 1.141-0 is amended by
revising the section heading for §1.141-
15 and adding new entries for §1.141-
15(1), (m), and (n) to read as follows:

§1.141-0 Table of contents.

H sk ok ok ook

§1.141-15 Effective/applicability dates.

S S

(1) [Reserved]

(m) [Reserved]

(n) Effective/applicability dates for
certain regulations relating to certain def-
initions.

k ok ok ok sk

Par. 3. Section 1.141-1 is amended by
revising paragraph (a) to read as follows:

§1.141-1 Definitions and rules of
general application.

(@) In general. For purposes of
§§1.141-0 through 1.141-16, the follow-
ing definitions and rules apply: the defini-
tions in this section, the definitions in
§1.150—-1, the definition of placed in ser-
vice in §1.150-2(c), the definition of rea-
sonably required reserve or replacement
fund in §1.148-2(f), and the definitions in
§1.148-1 of bond year, commingled fund,
fixed yield issue, higher yielding invest-
ments, investment, investment proceeds,
issue price, issuer, nonpurpose invest-
ment, purpose investment, qualified guar-
antee, qualified hedge, reasonable expec-
tations or reasonableness, rebate amount,
replacement proceeds, sale proceeds, vari-
able yield issue and yield.

k ok okock ook

Par. 4. Section 1.141-15 is amended by
revising the section heading and adding
paragraphs (1), (m), and (n) to read as
follows:

§1.141-15 Effective/applicability dates.

b S

(1) [Reserved]

(m) [Reserved]

(n) Effective/applicability dates for
certain regulations relating to certain def-
initions. Revised §1.141-1(a) applies to
bonds that are sold on or after the date that
is 90 days after publication of final regu-
lations in the Federal Register.
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Par. 5. Section 1.148-0 is amended by
adding new entries in paragraph (c) for
§§1.148-1(f) and 1.148-11(k) and (1);
and revising the entries for §§1.148—
2(e)(3) and 1.148-10(e) and section head-
ing for §1.148—-11 to read as follows:

§1.148—0 Scope and table of contents.

ook ok sk ok

(c) Table of contents. * * *

§1.148—-1 Definitions and elections.
kokokock ook

(f) Definition of issue price.

(1) In general.

(2) Tax-exempt bonds issued for money.
(3) Definitions.

(4) Special rules.

§1.148-2 General arbitrage yield
restriction rules.

kosk ok sk ok
(e) kosk ok
(3) Temporary period for working cap-

ital expenditures.
kosk ok sk ok

§1.148—10 Anti-abuse rules and
authority of Commissioner.

ook ok sk ok

(e) Authority of the Commissioner to
prevent transactions that are inconsistent

with the purpose of the arbitrage rules.
k ock ok sk ok

§1.148—-11 Effective/applicability dates.

kosk ok sk ook

(k) [Reserved]
(1) Certain arbitrage guidance updates.
Par. 6. Section 1.148 -1 is amended by:

1. Revising the definition of issue price in
paragraph (b).

2. Revising paragraphs (c)(4)(i)(B)(/) and
(0)(4)(i).

3. Removing the “or” at the end of para-
graph (©)@D(B)(2).

4. Removing the period at the end of para-
graph (c)(4)(i)(B)(3) and adding in its
place a semi-colon and the word “or”.

5. Adding a new paragraphs (c)(4)(1)(B)(4)
and (f).

The additions and revisions read as fol-
lows:
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§1.148—-1 Definitions and elections.

sk ok ok ok ok

(b) * *

Issue price means issue price as de-
fined in paragraph (f) of this section.

* ok ok ok ok

(C) kosk ok

() * * *

(B) * * =

(1) For the portion of an issue that is to
be used to finance restricted working cap-
ital expenditures, if that portion is not
outstanding longer than the temporary pe-
riod under §1.148-2(e)(3) for which the
proceeds qualify;

ook ok sk ok

(4) For the portion of an issue that is to
be used to finance working capital expen-
ditures and that is outstanding for a period
longer than the temporary period under
§1.148-2(e)(3), if that portion satisfies
paragraph (c)(4)(ii) of this section.

(ii) Safe harbor for longer-term work-
ing capital financings. A portion of an
issue used to finance working capital ex-
penditures  satisfies this  paragraph
(c)(4)(ii) if the issuer meets the require-
ments of paragraphs (c)(4)(ii)(A) and
(c)(4)(i1)(B) of this section.

(A) Determine expected available
amounts. An issuer meets the require-
ments of this paragraph (c)(4)(ii)(A) if—

(1) On the issue date, the issuer deter-
mines the first fiscal year following the
applicable temporary period (determined
under §1.148-2(e)) in which it reasonably
expects to have available amounts for the
financed working capital expenditures
(first testing year), but in no event can the
first testing year be later than five years
after the issue date; and

(2) Beginning with the first testing year
and for each subsequent fiscal year for
which the applicable portion of the issue
remains outstanding, the issuer deter-
mines its available amounts for the fi-
nanced working capital expenditures as of
the first day of the fiscal year (yearly
available amount).

(B) Application of yearly available
amount to reduce burden on tax-exempt
bond market. An issuer meets the require-
ments of this paragraph (c)(4)(i1)(B) if,
within 90 days after the start of each year
in which it determines a yearly available
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amount, the issuer applies an amount
equal to the yearly available amount for
such year to redeem or invest in tax-
exempt bonds that are excluded from in-
vestment property under section 148(b)(3)
(that is, tax-exempt bonds that are not
subject to the alternative minimum
tax)(eligible tax-exempt bonds). The max-
imum amount required to be applied in
such manner shall equal the outstanding
principal amount of the applicable portion
of the issue subject to the safe harbor in
this paragraph (c)(4)(ii), determined as of
the date of such redemption or investment.
Any amounts invested in eligible tax-
exempt bonds shall be invested or rein-
vested continuously in such tax-exempt
bonds, except during a permitted reinvest-
ment period of no more than 30 days in a
fiscal year, for as long as the applicable
portion of the issue remains outstanding.
kock ok sk ook

(f) Definition of issue price—(1) In gen-
eral. Except as otherwise provided in this
paragraph (f), issue price is defined in
sections 1273 and 1274 and the regula-
tions under those sections. In determining
the issue price under section 1274 of a
bond that is issued for property, the ad-
justed applicable Federal rate, as com-
puted for purposes of section 1288, is used
in lieu of the applicable Federal rate in
determining the issue price.

(2) Tax-exempt bonds issued for mon-
ey—(1) In general. The issue price of tax-
exempt bonds issued for money is the first
price at which a substantial amount of the
bonds is sold to the public (as defined in
paragraph (f)(3)(1) of this section). See
paragraph (f)(4)(ii) of this section for an
issue including bonds with different pay-
ment and credit terms.

(ii) Safe harbor for determining issue
price of tax-exempt bonds issued for
money. For purposes of paragraph (f)(2)(i)
of this section, the issuer may treat the
first price at which a minimum of 25 per-
cent of the bonds is sold to the public as
the issue price. However the preceding
sentence applies only if all orders at this
sale price received from the public within
the offering period are filled to the extent
the public orders at such price do not
exceed the amount of bonds sold.

(3) Definitions. For purposes of this
paragraph (f), the following definitions

apply:
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(1) Public. Public means any person (as
defined in section 7701(a)(1)) other than
an underwriter.

(i) Underwriter—(A) In general. Ex-
cept as otherwise provided in paragraph
()(3)(11)(C) of this section, the term un-
derwriter means any person (as defined in
section 7701(a)(1)) that purchases bonds
from an issuer for the purpose of effecting
the original distribution of the bonds or
that otherwise participates directly or in-
directly in such original distribution. An
underwriter includes a lead underwriter
and any member of a syndicate that con-
tractually agrees to participate in the un-
derwriting of the bonds for the issuer. A
securities dealer (whether or not a mem-
ber of an underwriting syndicate for the
issuer) that purchases bonds (whether or
not from the issuer) for the purpose of
effecting the original distribution of the
bonds is also treated as an underwriter for
purposes of this section.

(B) Certain related parties included.
Except as otherwise provided in para-
graph (f)(3)(i1)(C) of this section, an un-
derwriter includes any related party (as
defined in §1.150-1(b)) to an underwriter.

(C) Holding for investment. A person
(as defined in section 7701(a)(1)) that
holds bonds for investment is treated as a
member of the public with respect to those
bonds.

(iii) Securities dealer. Securities dealer
means a dealer in securities, as defined in
section 475(c)(1).

(4) Special rules. For purposes of this
paragraph (f), the following special rules
apply:

(1) Subsequent sale at a different price.
The issue price as determined under para-
graph (f)(1) or (2) of this section does not
change if part of the issue is later sold at a
different price.

(ii) Separate determinations. The issue
price of bonds in an issue that do not have
the same credit and payment terms is de-
termined separately.

Par. 7. Section 1.148-2 is amended by
revising paragraph (e)(3)(i) to read as fol-
lows:

§1.148-2 General arbitrage yield
restriction rules.

kosk ok sk ok
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(3) * * * (i) General rule. The proceeds
of an issue that are reasonably expected to
be allocated to working capital expendi-
tures within 13 months after the issue date
qualify for a temporary period of 13
months beginning on the issue date. Para-
graph (e)(2) of this section contains addi-
tional temporary period rules for certain
working capital expenditures that are
treated as part of a capital project.
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Par. 8. Section 1.148—4 is amended by:

1. Revising paragraphs (h)(2)(viii) and
3)Av)(A).

2. Redesignating paragraph (h)(3)(iv)(B)
as newly redesignated paragraph
(h)(3)(iv)(E) and revising newly redes-
ignated paragraph (h)(3)(iv)(E).

3. Redesignating paragraph (h)(3)(iv)(C)
as newly redesignated paragraph
(h)(3)(iv)(F) and revising the first sen-
tence in newly redesignated paragraph
B3)Ev)(E).

4. Redesignating paragraph (h)(3)(iv)(D)
as newly redesignated paragraph
(h)(3)(iv)(G) and revising newly redes-
ignated paragraph (h)(3)(iv)(G).

5. Redesignating paragraph (h)(3)(iv)(E)
as newly redesignated paragraph
(h)(3)(iv)(H) and revising the first sen-
tence in newly redesignated paragraph
(3)Av)(H).

6. Adding new paragraphs (h)(3)(iv)(B),
B)Av)(C), ()(3)Ev)(D) and (h)(4)(iv).

The revisions and additions read as fol-
lows:

§1.148—4 Yield on an issue of bonds.
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(h) * * *

(2) * * *

(viii) Identification—(A) In general.
The contract must be identified by the
actual issuer on its books and records
maintained for the hedged bonds not later
than 15 calendar days after the date on
which the issuer and the hedge provider
enter into the hedge contract. The identi-
fication must be maintained by the actual
issuer and must specify the name of the
hedge provider, the terms of the contract,
the hedged bonds, and include a hedge
provider’s certification as described in
paragraph (h)(2)(viii)(B) of this section.
The identification must contain sufficient
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detail to establish that the requirements of
this paragraph (h)(2) and, if applicable,
paragraph (h)(4) of this section are satis-
fied. In addition, the existence of the
hedge must be noted on the first form
relating to the issue of which the hedged
bonds are a part that is filed with the
Internal Revenue Service on or after the
date on which the contract is identified
pursuant to this paragraph (h)(2)(viii).

(B) Hedge provider’s certification. The
hedge provider’s certification must pro-
vide that—

(1) The terms of the hedge were agreed
to between a willing buyer and willing
seller in a bona fide, arm’s-length trans-
action;

(2) The rate payable by the issuer under
the hedge is comparable to the rate that
the hedge provider would have quoted on
the trade date to enter into a reasonably
comparable hedge with a counterparty
that is similarly situated to the issuer and
that involves a hedge on debt obligations
other than tax-exempt bonds, taking into
account all the terms of the hedge;

(3) The hedge provider has not made,
and does not expect to make, any payment
to any third party in connection with the
hedge, except for any such third-party
payment that the hedge provider expressly
identifies in documents for the hedge; and

(4) The amounts paid or received pur-
suant to the hedge do not include any
payments other than payments reasonably
allocable to the modification of risk of
interest rate changes and to the hedge pro-
vider’s overhead that are properly taken
into account under paragraph (h)(3)(i) of
this section, unless the hedge provider
separately identifies such payments.

(3) * *

(iv) Accounting for modifications and
terminations—(A) Modification defined. A
modification of a qualified hedge includes,
without limitation, a change in the terms
of the hedge, an issuer’s acquisition of
another hedge with terms that have the
effect of modifying an issuer’s risks of
interest rate changes or other terms of an
existing qualified hedge, or an assignment
of a hedge provider’s remaining rights and
obligations under the hedge to a third
party. For example, if the issuer enters
into a qualified hedge that is an interest
rate swap under which it receives pay-
ments based on LIBOR, and subsequently
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enters a second hedge (with the same or
different provider) that limits the issuer’s
exposure under the existing qualified
hedge to variations in LIBOR, the new
hedge modifies the qualified hedge.

(B) Termination defined. A termination
means either an actual or a deemed termi-
nation of a qualified hedge. Except as
otherwise provided, an actual termination
of a qualified hedge occurs to the extent
that the issuer sells, disposes of, or other-
wise actually terminates all or a portion of
the hedge. A deemed termination of a
qualified hedge occurs if the hedge ceases
to meet the requirements for a qualified
hedge of the hedged bonds; the issuer
makes a modification (as defined in para-
graph (h)(3)(iv)(A) of this section) that
results in a deemed exchange of the hedge
and a realization event to the issuer under
section 1001; or the issuer redeems all or
a portion of the hedged bonds.

(C) Special rules for certain modifica-
tions when the hedge remains qualified. A
modification of a qualified hedge that oth-
erwise would result in a deemed termina-
tion under paragraph (h)(3)(iv)(B) of this
section does not result in such a termina-
tion if the modified hedge meets the re-
quirements for a qualified hedge, deter-
mined as of the date of the modification.
For purposes of this paragraph
(h)(3)(iv)(C), when determining whether
the hedge is qualified, the fact that the
existing qualified hedge is off-market as
of the date of the modification is disre-
garded and the identification requirement
in paragraph (h)(2)(viii) of this section
applies by measuring the time period for
identification from the date of the modifi-
cation and without regard to the require-
ment for a hedge provider’s certification.

(D) Continuations of certain qualified
hedges in refundings. If hedged bonds are
redeemed using proceeds of a refunding
issue, the qualified hedge is not actually
terminated, and the hedge meets the re-
quirements for a qualified hedge for the
refunding bonds as of the issue date of the
refunding bonds, then no termination of
the hedge occurs and the hedge instead is
treated as a qualified hedge for the refund-
ing bonds. For purposes of this paragraph
(h)(3)(iv)(D), when determining whether
the hedge is a qualified hedge for the
refunding bonds, the fact that the hedge is
off-market with respect to the refunding
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bonds as of the issue date of the refunding
bonds is disregarded and the identification
requirement in paragraph (h)(2)(viii) of
this section applies by measuring the time
period for identification from the issue
date of the refunding bonds and without
regard to the requirement for a hedge pro-
vider’s certification.

(E) General allocation rules for hedge
termination payments. Except as other-
wise provided in paragraphs (h)(3)(iv)(F),
(G), and (H) of this section, a payment
made or received by an issuer to terminate
a qualified hedge, or a payment deemed
made or received for a deemed termina-
tion, is treated as a payment made or re-
ceived, as appropriate, on the hedged
bonds. Upon an actual termination of a
qualified hedge, the amount of the pay-
ment that an issuer may treat as a termi-
nation payment made or received on the
hedged bonds—

(I) May not exceed the fair market
value of the qualified hedge on such date
if paid by the issuer; and

(2) May not be less than the fair market
value of the qualified hedge on such date
if received by the issuer.

Upon a deemed termination of a qual-
ified hedge, the amount of the termination
payment is equal to the fair market value
of the qualified hedge on the termination
date. Except as otherwise provided, a ter-
mination payment is reasonably allocated
to the remaining periods originally cov-
ered by the terminated hedge in a manner
that reflects the economic substance of the
hedge.

(F) Special rule for terminations when
bonds are redeemed. Except as otherwise
provided in this paragraph (h)(3)(iv)(F)
and in paragraph (h)(3)(iv)(G) of this sec-
tion, when a qualified hedge is deemed
terminated because the hedged bonds are
redeemed, the termination payment as de-
termined under paragraph (h)(3)(iv)(E) of
this section is treated as made or received
on that date. * * *

(G) Special rules for refundings. When
there is a termination of a qualified hedge
because there is a refunding of the hedged
bonds, to the extent that the hedged bonds
are redeemed using the proceeds of a re-
funding issue, the termination payment is
accounted for  under  paragraph
(h)(3)(iv)(E) of this section by treating it
as a payment on the refunding issue,
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rather than the hedged bonds. In addition,
to the extent that the refunding issue is
redeemed during the period to which the
termination payment has been allocated to
that issue, paragraph (h)(3)(iv)(F) of this
section applies to the termination payment
by treating it as a payment on the re-
deemed refunding issue.

(H) Safe harbor for allocation of cer-
tain termination payments. A payment to
terminate a qualified hedge does not re-
sult in that hedge failing to satisfy the
applicable provisions of paragraph
(h)(3)(iv)(E) of this section if that pay-
ment is allocated in accordance with this
paragraph (h)(3)(iv)(H). * * *

(iv) Consequences of certain modifica-
tions. The special rules under paragraph
(h)(4)(iii) of this section regarding the ef-
fects of terminations of qualified hedges
of fixed yield hedged bonds also applies
in the same manner to modifications of a
qualified hedge wunder paragraph
(h)(3)(iv)(C) of this section. Thus, for
example, a modification may result in a
prospective change in the yield on the
hedged bonds for arbitrage rebate pur-
poses under §1.148-3.

kosk ok sk ok

Par. 9. Section 1.148-5 is amended by:

1. Revising paragraphs (c)(3), (d)(2) and
(dA3).

2. Revising the last sentence in paragraph
(d)(6)(1) and adding a sentence at the
end of the paragraph.

The revisions and additions read as fol-
lows:

§1.148-5 Yield and valuation of
investments.

kock ok ockook

(c) * * *

(3) Applicability of special yield reduc-
tion rule—(i) through (ix) [Reserved].

(x) Investments allocable to gross pro-
ceeds of an issue to the extent that the
yield reduction payments made with re-
spect to such investments under paragraph
(c)(1) of this section relate to any differ-
ence between the amount of the actual
issue price of the issue and the issuer’s
reasonable expectations regarding such is-
sue price determined as of the sale date of
the issue.
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(d) * * =

(2) Mandatory valuation of certain
vield restricted investments at present
value. Except as otherwise provided in
paragraphs (b)(3) and (d)(3) of this sec-
tion, a yield restricted investment must be
valued at present value.

(3) Mandatory valuation of certain in-
vestments at fair market value—(i) In gen-
eral. Except as otherwise provided in
paragraphs (d)(3)(ii)) and (d)(4) of this
section, an investment must be valued at
fair market value on the date that it is first
allocated to an issue or first ceases to be
allocated to an issue as a consequence of a
deemed acquisition or deemed disposi-
tion. For example, if an issuer deposits
existing nonpurpose investments into a
sinking fund for an issue, those invest-
ments must be valued at fair market value
as of the date first deposited into the fund.

(ii) Exception to fair market value re-
quirement for transferred proceeds allo-
cations, universal cap allocations, and
commingled funds. Paragraph (d)(3)(i) of
this section does not apply if the invest-
ment is allocated from one issue to an-
other as a result of the transferred pro-
ceeds allocation rule under §1.148-
9(b) or the universal cap rule under
§1.148-6(b)(2), provided that the issue
from which the investment is allocated
(that is, the first issue in an allocation from
one issue to another) consists exclusively
of tax-exempt bonds. In addition, para-
graph (d)(3)(i) of this section does not
apply to investments in a commingled
fund (other than a bona fide debt service
fund) unless it is an investment being ini-
tially deposited in or withdrawn from a
commingled fund described in §1.148—
6(e)(5)(i).
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(6) * * * (i) * * * On the purchase date,
the fair market value of a United States
Treasury obligation that is purchased di-
rectly from the United States Treasury,
including a State and Local Government
Series (SLGS) security, is its purchase
price. The fair market value of a SLGS
security on any date other than the origi-
nal purchase date is the redemption price

for redemption on that date.
T S S S
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§1.148—6 [Amended]

Par. 10. In §1.148-6, paragraph
(d)(4)(ii1) is removed.

Par. 11. Section 1.148-10 is amended
by revising the last sentence of paragraph
(a)(4) and the heading and first sentence
of paragraph (e) to read as follows:

§1.148—10 Anti-abuse rules and
authority of Commissioner.

(a) * * *

(4) * * * These factors may be out-
weighed by other factors, such as bona
fide cost underruns, an issuer’s bona fide
need to finance extraordinary working
capital items, or an issuer’s long-term fi-
nancial distress.
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(e) Authority of the Commissioner to
prevent transactions that are inconsistent
with the purpose of the arbitrage rules. If
an issuer enters into a transaction for a
principal purpose of obtaining a material
financial advantage based on the differ-
ence between tax-exempt and taxable in-
terest rates in a manner that is inconsistent
with the purposes of section 148, the
Commissioner may exercise the Commis-
sioner’s discretion to depart from the rules
of §§1.148—1 through 1.148-11 as neces-
sary to prevent such financial advantage.
& sk ook

Par. 12. Section 1.148-11 is amended
by:

1. Revising the section heading.

2. Redesignating paragraph (d)(1) as
newly redesignated paragraph (d)(1)(i).

3. Redesignating  paragraphs  (d)(1)(i),
(@), (), (DDEv), (D),
and (d)(1)(vi) as newly redesignated
paragraphs  (@(D(A),  (D(DHB),
(dMEC), (@(DAOD), (@(DD(E), and
(d)(D)E)F), respectively.

4. Revising newly redesignated para-
graphs (d)(D@HB), (D)D), and
(d)(1)@@)(F), and adding new para-
graphs (d)(1)(ii), (k) and (1).

The revisions and additions read as fol-
lows:

§1.148-11 Effective/applicability dates.

* sk ok sk ook
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(1) # =

(i) * * *

(B) The corpus of the guarantee fund
may be invaded only to support specifi-
cally designated essential governmental
functions (designated functions) carried
on by political subdivisions with general
taxing powers or public elementary and
public secondary schools;
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(D) The issue guaranteed consists of
obligations that are not private activity
bonds (other than qualified 501(c)(3)
bonds) substantially all of the proceeds of
which are to be used for designated func-
tions;
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(F) As of the sale date of the bonds to
be guaranteed, the amount of the bonds to
be guaranteed by the fund plus the then-
outstanding amount of bonds previously
guaranteed by the fund does not exceed a
total amount equal to 500 percent of the
total costs of the assets held by the fund as
of December 16, 2009.

(i) The Commissioner may, by pub-
lished guidance, set forth additional cir-
cumstances under which guarantees by
certain perpetual trust funds will not cause
amounts in the fund to be treated as re-
placement proceeds.

S S

(k) [Reserved]

(1) Additional arbitrage guidance up-
dates—(1) In general. Sections 1.148-

1(b); 1.148-1(c)(HHD)(B)(1); 1.148—
1)@ B)(4); 1.148—1(c)(4)(ii);
1.148-1(f); 1.148-2(e)(3)(i); 1.148-

5(0)(3); 1.148-5(d)(2); 1.148-5(d)(3);
1.148-5(d)(6)(i); 1.148 —6(d)(4); 1.148—

10(a)(4); 1.148-10(e); 1.148—
11(d)MH@HB);  1.148-11(d)(DHG)(D);
1.148-11(d)(D()(F); and  1.148—

11(d)(1)(i1) apply to bonds that are sold
on or after the date that is 90 days after
the date of publication of final regula-
tions in the Federal Register.

(2) Section 1.148—4(h)(2)(viii) applies
to hedges that are entered into on or after
the date that is 90 days after the date of
publication of the final regulations in the
Federal Register.

(3) Section  1.148—4(h)(3)(iv)(A)
through (H) and (h)(4)(iv) apply to—

(i) Hedges that are entered into on or
after the date that is 90 days after the date
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of publication of the final regulations in
the Federal Register;

(i1) Qualified hedges that are modified
on or after the date that is 90 days after the
date of publication of the final regulations
in the Federal Register with respect to
modifications on or after such date; and

(ii1) Qualified hedges on bonds that are
refunded on or after the date that is 90
days after the date of publication of the
final regulations in the Federal Register
with respect to the refunding on or after
such date.

Par. 13. Section 1.150-1 is amended
by:

1. Adding a new paragraph (a)(2)(iii).

2. Adding a definition for tax-advantaged
bond in alphabetical order to paragraph
(b).

3. Revising paragraph (c)(2).

4. Adding a new paragraph (f).

The revisions and additions read as fol-
lows:

§1.150-1 Definitions.

(a) * * *

(2) * * *

(iii) Special effective date for defini-
tions of tax-advantaged bond, issue, and
grant. The definition of tax-advantaged
bond in paragraph (b) of this section, the
revisions to the definition of issue in para-
graph (c)(2) of this section, and the defi-
nition and rules regarding the treatment of
grants in paragraph (f) of this section ap-
ply to bonds that are sold on or after the
date that is 90 days after publication of
final regulations in the Federal Register.
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(b) * * *

Tax-advantaged bond means a tax-
exempt bond, a taxable bond that provides
a Federal tax credit to the investor with
respect to the issuer’s borrowing costs, a
taxable bond that provides a refundable
Federal tax credit payable directly to the
issuer of the bond for its borrowing costs
under section 6431, or any future similar
bond that provides a Federal subsidy for
any portion of the borrowing costs. Exam-
ples of tax-advantaged bonds include
qualified tax credit bonds under section
54A(d)(1) and build America bonds under
section 54AA.

kosk ok sk ook
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(c) * * *
(2) Exceptions for different types of
tax-advantaged bonds and taxable bonds.
Each type of tax-advantaged bond that has
a different structure for delivery of the
borrowing subsidy or different program
eligibility requirements is treated as part
of a different issue under this paragraph
(c). Further, tax-advantaged bonds and
bonds that are not tax-advantaged bonds
are treated as part of different issues under
this paragraph (c). The issuance of tax-
advantaged bonds in a transaction with
other non tax-advantaged bonds must be
tested under the arbitrage anti-abuse rules
under §1.148-10(a) and other applicable
anti-abuse rules (for example, limitations
against window maturity structures or un-
reasonable allocations of bonds).
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(f) Definition and treatment of grants—
(1) Definition. Grant means a transfer for a
governmental purpose of money or property
to a transferee that is not a related party to or
an agent of the transferor. The transfer must
not impose any obligation or condition to
directly or indirectly repay any amount to
the transferor or a related party. Obligations
or conditions intended solely to assure ex-
penditure of the transferred moneys in ac-
cordance with the governmental purpose of
the transfer do not prevent a transfer from
being a grant.

(2) Treatment. Except as otherwise pro-
vided (for example, §1.148 —6(d)(4), which
treats proceeds used for grants as spent for
arbitrage purposes when the grant is
made), the character and nature of a grant-
ee’s use of proceeds are taken into ac-
count in determining which rules are ap-
plicable to the bond issue and whether the
applicable requirements for the bond issue
are met. For example, a grantee’s use of
proceeds generally determines whether
the proceeds are used for capital projects
or working capital expenditures under
section 148 and whether the qualified pur-
poses for the specific type of bond issue
are met.

Beth Tucker,
Deputy Commissioner for
Operations Support.

(Filed by the Office of the Federal Register on September
13,2013, 8:45 a.m., and published in the issue of the Federal
Register for September 16, 2013, 78 F.R. 56842)
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Notice of Proposed
Rulemaking and Notice of
Public Hearing

Arbitrage Rebate
Overpayments on Tax-
Exempt Bonds

REG-148812-11

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of Proposed Rulemak-
ing and Notice of Public Hearing.

SUMMARY: This document contains
proposed regulations that provide guid-
ance on the recovery of overpayments of
arbitrage rebate on tax-exempt bonds and
other tax-advantaged bonds. These pro-
posed regulations provide the deadline for
filing a claim for an arbitrage rebate over-
payment and certain other rules. These
proposed regulations affect issuers of tax-
exempt and tax-advantaged bonds. This
document also provides notice of a public
hearing on these proposed regulations.

DATES: Written or electronic comments
must be received by December 16, 2013.
Requests to speak and outlines of topics to
be discussed at the public hearing sched-
uled for February 5, 2014, at 2 p.m., must
be received by December 16, 2013.

ADDRESSES: Send submissions to: CC:
PA:LPD:PR (REG-148812-11), Internal
Revenue Service, PO Box 7604, Ben
Franklin Station, Washington, DC 20044.
Submissions may be hand delivered to:
CC:PA:LPD:PR Monday through Friday
between the hours of 8 a.m. and 4 p.m. to
CC:PA:LPD:PR, (REG-148812-11),
Courier’s Desk, Internal Revenue Service,
1111 Constitution Avenue, NW, Wash-
ington, DC, or sent electronically via the
Federal eRulemaking Portal at www.
regulations.gov (IRS REG-148812-11).
The public hearing will be held at the
Internal Revenue Building, 1111 Consti-
tution Avenue, NW, Washington, DC.

FOR FURTHER INFORMATION

CONTACT: Concerning the proposed
regulations, Timothy Jones at (202) 622—
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3980; concerning submissions of com-
ments and the hearing, Oluwafunmilayo
(Funmi) Taylor at (202) 622-7180 (not
toll-free numbers).

SUPPLEMENTARY
INFORMATION:

Background and Explanation of
Provisions

This document contains proposed
amendments to the Income Tax Regula-
tions (26 CFR part 1) on the arbitrage
investment restrictions on tax-exempt
bonds and other tax-advantaged bonds un-
der section 148 of the Internal Revenue
Code (Code) (Proposed Regulations).
Section 1.148-3(i) of the Income Tax
Regulations provides that an issuer may
recover an overpayment of arbitrage re-
bate and similar payments on an issue of
tax-exempt bonds if the issuer establishes
to the satisfaction of the IRS Commis-
sioner that the overpayment occurred.
Revenue Procedure 2008-37, 2008-2
C.B. 137, provides procedures for filing
claims for a refund of arbitrage rebate and
similar payments and imposes a deadline
for filing such claims. In particular, a
claim for a refund must be filed no later
than 2 years after the final arbitrage com-
putation date for the issue from which the
claim arose. A transition rule applies to
issues with a final computation date be-
fore June 24, 2008. The Proposed Regu-
lations include this 2-year limitation on
filing claims as well as the transition rule.

The Proposed Regulations also provide
that the Commissioner may request addi-
tional information to support a claim,
specify a date for a return of that informa-
tion, and deny the claim if the information
is not returned by the date specified or as
extended by the Commissioner. Under the
Proposed Regulations, if the Commis-
sioner denies a claim because it was filed
after the 2-year deadline or requested in-
formation is not received by the date spec-
ified in the request for such additional
information, the issuer may appeal the
denial to the Office of Appeals. If Appeals
concludes the claim was timely filed or
the requested information was timely sub-
mitted, as applicable, the case will be re-
turned to the Commissioner for further
consideration of the merits of the claim.
See 26 CFR 601.601(d)(2).
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In accordance with section 7805(b)(1),
§1.148-3(1)(3)(i) of the Proposed Regula-
tions applies to refund claims arising from
an issue of bonds to which §1.148-
3(i) applies and for which the final com-
putation date is after June 24, 2008. Issues
for which the actual final computation
date is on or before June 24, 2008, are
deemed to have a final computation date
of July 1, 2008. Section 1.148-3(i)(3)(ii)
and (iii) of the Proposed Regulations ap-
ply to refund claims arising from an issue
of bonds to which §1.148-3(i) applies and
for which the final computation date is
after the date of publication of the Pro-
posed Regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in Exec-
utive Order 12866, as supplemented by
Executive Order 13563. Therefore, a reg-
ulatory assessment is not required. It is
hereby certified that these Proposed Reg-
ulations will not have a significant eco-
nomic impact on a substantial number of
small entities. Therefore, a Regulatory
Flexibility Analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is not
required. The proposed changes reaffirm
or clarify filing deadlines previously pub-
lished in other administrative guidance.
Pursuant to section 7805(f) of the Internal
Revenue Code, this regulation has been
submitted to the Chief Counsel for Advo-
cacy of the Small Business Administra-
tion for comment on its impact on small
business.

Comments and Public Hearing

Before these Proposed Regulations are
adopted as final regulations, consideration
will be given to any comments that are
submitted timely to the IRS as prescribed
in this preamble under the “Addresses”
heading. The IRS and the Treasury De-
partment request comments on all aspects
of the proposed rules. All comments will
be available at www.regulations.gov or
upon request.

A public hearing has been scheduled
for February 5, 2014, at 2 p.m., in the IRS
Auditorium, Internal Revenue Service,
1111 Constitution Avenue, NW, Wash-
ington, DC. Due to building security pro-
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cedures, visitors must enter at the Consti-
tution Avenue entrance. In addition, all
visitors must present photo identification
to enter the building. Because of access
restrictions, visitors will not be admitted
beyond the immediate entrance area more
than 15 minutes before the hearing starts.
For more information about having your
name placed on the building access list to
attend the hearing, see the “FOR FUR-
THER INFORMATION CONTACT”
section of this preamble.

The rules of 26 CFR 601.601(a)(3) ap-
ply to the hearing. Persons who wish to
present oral comments at the hearing must
submit written or electronic comments
and an outline of the topics to be dis-
cussed and the time to be devoted to each
topic by December 16, 2013. Submit a
signed paper original and eight (8) copies
or an electronic copy. A period of 10
minutes will be allotted to each person for
making comments. An agenda showing
the scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed. Copies of the agenda
will be available free of charge at the
hearing.

Drafting Information

The principal author of these regula-
tions is Timothy Jones, Office of Associ-
ate Chief Counsel (Financial Institutions
and Products), IRS. However, other per-
sonnel from the IRS and the Treasury
Department participated in their develop-

ment.
* %k ok ok %

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1-INCOME TAXES

Paragraph 1. The authority citation for
part 1 is amended by removing the entry
for §1.148—6 and revising the entry for
§§1.148—0 through 1.148-11 to read in
part as follows:

Authority: 26 U.S.C. 7805 * * *

Sections 1.148—0 through 1.148-11
also issued under 26 U.S.C. 148(i). * * *

Par. 2. Section 1.148-0 is amended by
adding entries to paragraph (c) for
§§1.148-3(1)(3) and 1.148-11(k) and (1)

485

and revising §1.148—11 section heading
to read as follows:

§ 1.148-0 Scope and table of contents.

kosk ok sk ok

(C)***

§ 1.148-3 General arbitrage rebate
rules.

I S S S
(3) Time and manner for requesting

refund.
ESE S S

§ 1.148-11 Effective/applicability dates.

kock ok sk ook

(k) [Reserved]

(1) Additional arbitrage guidance up-
dates.

(1) [Reserved]

(2) [Reserved]

(3) [Reserved]

(4) Application.

Par. 3. Section 1.148 -3 is amended by
adding paragraph (i)(3) to read as follows:

§ 1.148-3 General arbitrage rebate
rules.

kokokockosk

(i) * * *

(3) Time and manner for requesting
refund—(i) An issuer must request a refund
of an overpayment no later than the date
that is 2 years after the final computation
date for the issue to which the overpay-
ment relates (the filing deadline). The re-
quest must be made using the form pro-
vided by the Commissioner for this
purpose.

(i) The Commissioner may request ad-
ditional information to support a refund
request. The issuer must file the additional
information by the date specified in the
Commissioner’s request which date may
be extended by the Commissioner if un-
usual circumstances warrant.

(iii) A claim described in either para-
graph (1)(3)(iii)(A) or (i)(3)(iii)(B) of
this section that has been denied by the
Commissioner may be appealed to the
Office of Appeals under this paragraph
(1)(3)(iii). Upon a determination in favor
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of the issuer, Appeals must return an
undeveloped case to the Commissioner
for further consideration of the sub-
stance of the claim.

(A) A claim is described in this para-
graph (1)(3)(iii)(A) if the claim is filed
after the filing deadline.

(B) A claim is described in this para-
graph (1)(3)(iii)(B) if it is a claim for
which additional information satisfactory
to the Commissioner is not submitted
within the time specified in the request for
information or any extension of such
specified time period.

kock ok sk ook

Par. 4. Section 1.148-11 is amended
by revising the section heading and add-
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ing paragraphs (k) and (1) to read as fol-
lows:

§1.148—-11 Effective/applicability dates.

kock ok sk ook

(k) [Reserved]

(1) Additional arbitrage guidance up-
dates. (1) [Reserved]

(2) [Reserved]

(3) [Reserved]

(4) Application. (i) Section 1.148-—
3(1)(3)(1) applies to refund claims arising
from an issue of bonds to which §1.148—
3(i) applies and for which the final com-
putation date is after June 24, 2008. For
purposes of this paragraph (1)(4), issues

486

for which the actual final computation
date is on or before June 24, 2008, are
deemed to have a final computation date
of July 1, 2008.

(ii) Section 1.148-3(i)(3)(ii) and (iii)
apply to refund claims arising from an
issue of bonds to which §1.148-3(i) ap-
plies and for which the final computation
date is after September 16, 2013.

Beth Tucker,
Deputy Commissioner for
Operations Support.

(Filed by the Office of the Federal Register on September
13,2013, 8:45 a.m., and published in the issue of the Federal
Register for September 16, 2013, 78 F.R. 56841)
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Definition of Terms

Revenue rulings and revenue procedures
(hereinafter referred to as “rulings”) that
have an effect on previous rulings use the
following defined terms to describe the
effect:

Amplified describes a situation where
no change is being made in a prior pub-
lished position, but the prior position is
being extended to apply to a variation of
the fact situation set forth therein. Thus, if
an earlier ruling held that a principle ap-
plied to A, and the new ruling holds that
the same principle also applies to B, the
earlier ruling is amplified. (Compare with
modified, below).

Clarified is used in those instances
where the language in a prior ruling is
being made clear because the language
has caused, or may cause, some confu-
sion. It is not used where a position in a
prior ruling is being changed.

Distinguished describes a situation
where a ruling mentions a previously pub-
lished ruling and points out an essential
difference between them.

Modified is used where the substance
of a previously published position is being
changed. Thus, if a prior ruling held that a
principle applied to A but not to B, and the
new ruling holds that it applies to both A

Abbreviations

The following abbreviations in current
use and formerly used will appear in ma-

terial published in the Bulletin.
A—Individual.
Acq.—Acquiescence.
B—Individual.
BE—Beneficiary.
BK—Bank.
B.T.A—Board of Tax Appeals.
C—Individual.
C.B—Cumulative Bulletin.
CFR—Code of Federal Regulations.
CI—City.
COOP—Cooperative.
Ct.D.—Court Decision.
CY—County.
D—Decedent.
DC—Dummy Corporation.
DE—Donee.
Del. Order—Delegation Order.
DISC—Domestic International Sales Corporation.
DR—Donor.
E—Estate.
EE—Employee.
E.O—Executive Order.
ER—Employer.
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and B, the prior ruling is modified because
it corrects a published position. (Compare
with amplified and clarified, above).

Obsoleted describes a previously pub-
lished ruling that is not considered deter-
minative with respect to future transac-
tions. This term is most commonly used in
a ruling that lists previously published rul-
ings that are obsoleted because of changes
in laws or regulations. A ruling may also
be obsoleted because the substance has
been included in regulations subsequently
adopted.

Revoked describes situations where the
position in the previously published ruling
is not correct and the correct position is
being stated in a new ruling.

Superseded describes a situation where
the new ruling does nothing more than
restate the substance and situation of a
previously published ruling (or rulings).
Thus, the term is used to republish under
the 1986 Code and regulations the same
position published under the 1939 Code
and regulations. The term is also used
when it is desired to republish in a single
ruling a series of situations, names, etc.,
that were previously published over a pe-
riod of time in separate rulings. If the new
ruling does more than restate the sub-

ERISA—Employee Retirement Income Security Act.
EX—EXxecutor.

F—Fiduciary.

FC—Foreign Country.

FICA—Federal Insurance Contributions Act.
FISC—Foreign International Sales Company.
FPH—Foreign Personal Holding Company.
F.R—Federal Register.

FUTA—TFederal Unemployment Tax Act.
FX—Foreign corporation.

G.C.M.—Chief Counsel’s Memorandum.
GE—Grantee.

GP—General Partner.

GR—Grantor.

IC—Insurance Company.

I.R.B—Internal Revenue Bulletin.

LE—] essee.

LP—T1 imited Partner.

LR—TI essor.

M—Minor.

Nonacg.—Nonacquiescence.
O—Organization.

P—Parent Corporation.

PHC—Personal Holding Company.
PO—Possession of the U.S.

PR—Partner.

PRS—Partnership.

stance of a prior ruling, a combination of
terms is used. For example, modified and
superseded describes a situation where the
substance of a previously published ruling
is being changed in part and is continued
without change in part and it is desired to
restate the valid portion of the previously
published ruling in a new ruling that is
self contained. In this case, the previously
published ruling is first modified and then,
as modified, is superseded.

Supplemented is used in situations in
which a list, such as a list of the names of
countries, is published in a ruling and that
list is expanded by adding further names
in subsequent rulings. After the original
ruling has been supplemented several
times, a new ruling may be published that
includes the list in the original ruling and
the additions, and supersedes all prior rul-
ings in the series.

Suspended is used in rare situations to
show that the previous published rulings
will not be applied pending some future
action such as the issuance of new or
amended regulations, the outcome of
cases in litigation, or the outcome of a
Service study.

PTE—Prohibited Transaction Exemption.
Pub. L—Public Law.

REIT—Real Estate Investment Trust.
Rev. Proc—Revenue Procedure.

Rev. Rul—Revenue Ruling.
S—Subsidiary.

S.P.R—Statement of Procedural Rules.
Stat—Statutes at Large.

T—Target Corporation.

T.C.—Tax Court.

T.D. —Treasury Decision.
TFE—Transferee.

TFR—Transferor.

T.I.R—Technical Information Release.
TP—Taxpayer.

TR—Trust.

TT—Trustee.

U.S.C.—United States Code.
X—Corporation.

Y—Corporation.

Z—Corporation.
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