Internal Revenue

oulletin

HIGHLIGHTS
OF THIS ISSUE

These synopses are intended only as aids to the reader in
identifying the subject matter covered. They may not be
relied upon as authoritative interpretations.

INCOME TAX

T.D. 9650, page 394.

These temporary and final regulations provide guidance on
determining the ownership of a passive foreign investment
company, the annual filing requirements for shareholders of
PFICs, and an exclusion from certain filing requirements for
shareholders that constructively own interests in certain for-
eign corporations.

REG-140974-11, page 438.

This is a notice of proposed rulemaking by cross-reference to
temporary regulations. The cross-referenced temporary regu-
lations provide guidance on determining the ownership of a
passive foreign investment company, the annual filing require-
ments for shareholders of PFICs, and an exclusion from certain
filing requirements for shareholders that constructively own
interests in certain foreign corporations. Comments requested
by March 31, 2014.

REG-113350-13, page 440.

This document withdraws a portion of proposed regulations
issued under section 1291 on April 1, 1992. The withdrawn
portion relates to the definitions of the terms pedigreed QEF,
section 1291 fund, shareholder, indirect shareholder, and to
annual information reporting requirements applicable to certain
shareholders of passive foreign investment companies. A por-
tion of REG-209054-87 withdrawn.

Rev. Proc. 2014-12, page 415.

This revenue procedure establishes the requirements under
which the Internal Revenue Service will not challenge partner-
ship allocations of section 47 credits by a partnership to its
partners.

Finding Lists begin on page ii.
Index for July through January begins on page iv.

yl Department of the Treasury
Internal Revenue Service

Bulletin No. 2014-3
January 13, 2014

Rev. Proc. 2014-13, page 419.

This revenue procedure provides guidance to foreign financial
institutions (FFls) entering into an FFl agreement with the Inter-
nal Revenue Service under section 1471(b) of the Internal
Revenue Code and § 1.1471-4 of the Treasury Regulations
(the FFI agreement) to be treated as participating FFls. The
revenue procedure also provides guidance to FFIs and
branches of FFls treated as reporting financial institutions un-
der an applicable Model 2 intergovernmental agreement (IGA)
(reporting Model 2 FFls) on complying with the terms of an FFI
agreement, as modified by the IGA.

EXEMPT ORGANIZATIONS

Notice 2014-2, page 407.

This notice confirms that tax-exempt hospitals can rely on
proposed regulations under § 501(r) contained in notices of
proposed rulemaking (NPRMs) issued on June 26, 2012, and
April 5, 2013, pending the publication of final or temporary
regulations or other applicable guidance.

Notice 2014-3, page 408.

This notice contains a proposed revenue procedure that pro-
vides correction and disclosure procedures under which cer-
tain failures to meet the requirements of § 501(r) of the Code
will be excused for purposes of § 501(r)(1) and 501(r)(2)(B).
Comments requested by March 14, 2014.

Rev. Proc. 2014-11, page 411.

This revenue procedure provides procedures for reinstating
the tax-exempt status of organizations that have had their
tax-exempt status automatically revoked under section 6033(j)
of the Internal Revenue Code for failure to file required annual
returns or notices for three consecutive years. Notice 2011-
44, modified and superseded.



The IRS Mission

Provide America’s taxpayers top-quality service by helping

them understand and meet their tax responsibilities and en-

force the law with integrity and fairness to all.

Introduction

The Internal Revenue Bulletin is the authoritative instrument of
the Commissioner of Internal Revenue for announcing official
rulings and procedures of the Internal Revenue Service and for
publishing Treasury Decisions, Executive Orders, Tax Conven-
tions, legislation, court decisions, and other items of general
interest. It is published weekly.

It is the policy of the Service to publish in the Bulletin all
substantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of internal
management are not published; however, statements of inter-
nal practices and procedures that affect the rights and duties
of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings to
taxpayers or technical advice to Service field offices, identify-
ing details and information of a confidential nature are deleted
to prevent unwarranted invasions of privacy and to comply with
statutory requirements.

Rulings and procedures reported in the Bulletin do not have the
force and effect of Treasury Department Regulations, but they
may be used as precedents. Unpublished rulings will not be
relied on, used, or cited as precedents by Service personnel in
the disposition of other cases. In applying published rulings and
procedures, the effect of subsequent legislation, regulations,
court decisions, rulings, and procedures must be considered,
and Service personnel and others concerned are cautioned
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against reaching the same conclusions in other cases unless
the facts and circumstances are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions of
the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A, Tax
Conventions and Other Related Iltems, and Subpart B, Legisla-
tion and Related Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to these
subjects are contained in the other Parts and Subparts. Also
included in this part are Bank Secrecy Act Administrative Rul-
ings. Bank Secrecy Act Administrative Rulings are issued by
the Department of the Treasury's Office of the Assistant Sec-
retary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The last Bulletin for each month includes a cumulative index for
the matters published during the preceding months. These
monthly indexes are cumulated on a semiannual basis, and are
published in the last Bulletin of each semiannual period.
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Part I. Rulings and Decisions Under the Internal Revenue Code

of 1986

Section 1291.—Interest on
Tax Deferral

TD 9650

DEPARTMENT OF THE
TREASURY

Internal Revenue Service
26 CFR Part 1

Definitions and Reporting Requirements
for Shareholders of Passive Foreign In-
vestment Companies, Insurance |ncome
of a Controlled Foreign Corporation for
Taxable Y ears Beginning After December
31, 1986.

AGENCY: Interna Revenue Service
(IRS), Treasury.

ACTION: Final and temporary regulations.

SUMMARY: This document contains
temporary regulations that provide guidance
on determining ownership of a passive for-
eign investment company (“PFIC") and on
the annual filing requirementsfor sharehold-
ers of PFICs. These temporary regulations
primarily affect shareholders of PFICs
that do not currently file Form 8621, “In-
formation Return by a Shareholder of a
Passive Foreign Investment Company or
Qualified Electing Fund,” with respect to
their PFIC interests. In addition, these
temporary regulations provide guidance
on an exception to the requirement for
certain shareholders of foreign corpora-
tions to file Form 5471, “Information
Return of U.S. Persons with Respect to
Certain Foreign Corporations.” These reg-
ulations also update certain rules related
to Form 5471 to take into account statu-
tory changes. The text of these temporary
regulations also serves as the text of the
proposed regulations (REG-140974-11)
set forth in the notice of proposed rule-
making on this subject in this issue of the
Bulletin.

DATES: Effective Date: These regula-
tions are effective on December 31, 2013.

Applicability Date: For dates of appli-
cability, see 881.1291-1T(k), 1.1291-—
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9T(K)(3), 1.1298-1T(h), 1.6038—2T(m),
and 1.6046-1T(1)(3).

FOR FURTHER INFORMATION
CONTACT: Barbara E. Rasch or Susan E.
Massey at (202) 317-6934 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:

Background
A. Sections 1291 and 1298

Sections 1291 through 1298 of the In-
ternal Revenue Code (“Code”) set forth
three tax regimes for shareholders that
own stock of a PFIC: (i) the excess distri-
bution rules under section 1291 (“section
1291 regime”); (ii) the qualified electing
fund (“QEF") rules under section 1293;
and (iii) the mark to market (“MTM")
rules under section 1296. In general, sec-
tion 1291 imposes a special tax and inter-
est charge on a United States person that
is a shareholder of a PFIC and that re-
ceives an excess distribution (within the
meaning of section 1291(b)) from a PFIC
or recognizes gain derived from a dispo-
sition of stock in a PFIC that is treated as
an excess distribution (within the meaning
of section 1291(a)(2)). A shareholder that
is subject to the QEF rules includes
amounts in gross income under section
1293, and a shareholder that is subject to
the MTM rules includes amounts in gross
income under section 1296. Section 1298
sets forth special rules applicable to share-
holders of PFICs, including attribution
rules that treat a United States person as
the owner of PFIC stock that is owned by
another person (other than an individual).
For instance, section 1298(a)(2) sets forth
the attribution rules for ownership through
a corporation, and section 1298(a)(3) sets
forth the attribution rules for ownership
through a partnership, estate, or trust. In
addition, section 1298(a)(1)(B) provides
that, pursuant to regulations, stock owned
(or treated as owned) by a United States
person may be treated as owned by an-
other United States person.

On April 1, 1992, the Federal Regis-
ter published proposed regulations (57 FR
11024) under sections 1291, 1293, 1295,
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and 1297 of the Code concerning, among
other things, the taxation of shareholders
of certain PFICs upon payment of distri-
butions by such companies or upon dispo-
sition of the stock of such companies
(“1992 proposed regulations’). The IRS
and the Department of the Treasury
(“Treasury Department”) received written
comments on the 1992 proposed regula-
tions and held a hearing on November 23,
1992.

Subsequently, the Taxpayer Relief Act
of 1997 (Public Law 105-34, 111 Stat.
788) (“Taxpayer Relief Act”) modified
certain aspects of the PFIC rules. Section
1122(a) of the Taxpayer Relief Act added
the MTM regime under section 1296 to
the Code, and section 1121 of the Tax-
payer Relief Act added section 1297(d).
Section 1297(d) provides that, in certain
situations, a PFIC that is aso a controlled
foreign corporation (“CFC”) is not treated
as a PFIC with respect to certain share-
holders. However, section 1298(a)(2)(B)
provides that a foreign corporation that
would, but for the rules of section
1297(d), be a PFIC is treated as a PFIC
with respect to its shareholders for pur-
poses of determining whether the share-
holders own an interest in any PFIC held
by the foreign corporation.

Section 521 of the Hiring Incentives to
Restore Employment Act of 2010 (Public
Law 111147, 124 Stat. 71) (“HIRE Act”)
added new paragraph (f) to section 1298,
effective March 18, 2010. Section 1298(f)
requires a United States person that is a
shareholder of a PFIC to file an annual
report containing such information as the
Secretary may require. The HIRE Act also
amended section 6501(c)(8) (which was
further amended by Public Law 111226,
124 Stat. 2389) to extend the statute of
limitations for assessment of tax for a
shareholder that fails to comply with the
reporting requirements of section 1298(f).

In Notice 2010-34 (2010-1 CB 612
(April 26, 2010)) (see 26 CFR
§ 601.601(d)(2)(ii)(b)), the IRS and the
Treasury Department announced that
they were developing further guidance
regarding the reporting obligations un-
der section 1298(f) and that PFIC share-
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holders that were not otherwise required
to file Form 8621 prior to March 18,
2010, would not be required to file an
annual report under section 1298(f) for
taxable years beginning before March
18, 2010.

In Notice 2011-55 (2011-29 CB 663
(July 18, 2011)) (see 26 CFR
§ 601.601(d)(2)(ii)(b)), the IRS and the
Treasury Department announced their in-
tention to issue regulations under section
1298(f) and to release a revised Form
8621, modified to reflect the reporting re-
quirements under section 1298(f). In ad-
dition, Notice 2011-55 suspended the sec-
tion 1298(f) reporting requirements until
the release of the revised Form 8621 for
PFIC sharehol ders that were not otherwise
required to file Form 8621 under the then-
current Instructions to Form 8621. The
notice stated that PFIC shareholders with
Form 8621 reporting obligations as pro-
vided in the then-current Instructions to
Form 8621 were required to continue fil-
ing Form 8621 with an income tax or
information return filed prior to the re-
lease of the revised Form 8621. Notice
2011-55 further provided that following
the release of revised Form 8621, PFIC
shareholders for which the filing of Form
8621 had been suspended under the notice
would be required to attach Form 8621 for
the suspended taxable year to their next
income tax or information return required
to be filed with the IRS. The notice also
provided that a failure to furnish Form
8621 for a suspended taxable year could
result in the extension of the statute of
limitations for such year under section
6501(c)(8), and penalties could apply.
However, since Notice 2011-55 was is-
sued, the IRS and the Treasury Depart-
ment have determined that it is not neces-
sary for taxpayers to file a Form 8621
under section 1298(f) for suspended tax-
able years. Accordingly, these regulations
provide that PFIC shareholders are not
required to file Form 8621 under section
1298(f) with respect to taxable years end-
ing before December 31, 2013.

This document contains amendments
to 26 CFR part 1 under sections 1291 and
1298. Although comments were received
on the 1992 proposed regulations, none
relate to the specific issues addressed in
these temporary regulations. These tem-
porary regulations generally adopt certain
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portions of the 1992 proposed regulations,
some of which are revised to take into
account statutory changes. This preamble
discusses these revisions but does not dis-
Ccuss comments concerning other rules in
the 1992 proposed regulations, which are
beyond the scope of these temporary reg-
ulations. These temporary regulations also
set forth the filing requirements under sec-
tion 1298(f), including the time and man-
ner for filing Form 8621 for taxable years
ending on or after December 31, 2013.

B. Sections 6038 and 6046

This document contains amendments
to 26 CFR part 1 under sections 6038 and
6046. Sections 6038 and 6046 set forth
information return reporting requirements
applicableto certain United States persons
that own an interest in foreign corpora-
tions and certain United States persons
that are officers and directors of the for-
eign corporations. These temporary regu-
lations provide guidance on an exception
to the requirement to file Form 5471 under
sections 6038 and 6046 that is applicable
to certain United States persons that own
an interest in a foreign corporation under
constructive ownership rules.

In addition, these regulations take into
account statutory changes in section
1012(i) of the Technical and Miscella-
neous Revenue Act of 1988 (Public Law
100—-647, 102 Stat. 3342) and section
1146(a) of the Taxpayer Relief Act. The
first statutory change relates to the re-
quirement for persons treated as United
States shareholders under section 953(c)
to file an information return under section
6046. This requirement was added to the
Code in 1988, shortly after section 953(c)
was added to the Code by the Tax Reform
Act of 1986 (Public Law 99-514, 100
Stat. 2085). On April 17, 1991, the Fed-
eral Register published proposed regula-
tions (56 FR 15540; INTL-939-86;
REG-208289-86) under sections 953 and
6046 concerning, among other things, the
requirements for persons treated as United
States shareholders under section 953(c)
to file an information return with respect
to the CFC, and for certain United States
persons that are officers and directors of
such CFCs to file an information return
(“1991 proposed regulations”). These reg-
ulations finalize § 1.6046—1 of the 1991
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proposed regulations (REG-116180-12;
RIN 1545-BK91) without substantive
changes. The other portions of the 1991
proposed regulations (REG-123286-13;
RIN 1545-BL63) remain in proposed
form.

The second statutory change relates to
the ownership threshold for reporting set
forth in section 6046. Prior to the modifi-
cations made by the Taxpayer Relief Act,
the stock ownership threshold at which
reporting was required under section 6046
was 5 percent. These regulations revise
§ 1.6046-1 to reflect the 10 percent own-
ership threshold change that was made in
the Taxpayer Relief Act. In addition, these
regulations revise the examples to reflect
the 10 percent ownership threshold. Fi-
nally, these regulations revise 8 1.6046—
1 to reflect the current name and form
number of the information return required
to be filed pursuant to section 6046.

Explanation of Provisions
A. Section 1291
1. Definition of pedigreed QEF

Prop. Treas. Reg. § 1.1291-1(b)(2)(ii) of
the 1992 proposed regulations defines the
teem pedigreed QEF, and § 1.1291-
9()(2)(ii) contains asimilar definition of the
term. Section 1.1291-1T(b)(2)(ii) adoptsthe
1992 proposed regulations  definition of
pedigreed QEF without substantive modifi-
cation to be consistent with the definition of
pedigreed QEF in § 1.1291-9(j)(2)(ii). The
definition of pedigreed QEF in the 1992
proposed regulations is withdrawn in this
issue of the Bulletin.

2. Definition of section 1291 fund

Prop. Trees. Reg. § 1.1291-1(b)(2)(v) of
the 1992 proposed regulations defines the
term section 1291 fund as an unpedigreed
QEF or a nonqualified fund. These tempo-
rary regulations adopt the 1992 proposed
regulations definition of section 1291 fund
with some modifications to reflect the en-
actment of the MTM rules under section
1296, which occurred after the 1992 pro-
posed regulations were published. Under
§ 1.1291-1T(b)(2)(v), a PFIC is a section
1291 fund with respect to a shareholder un-
less the PFIC is a pedigreed QEF with re-
spect to the shareholder or a section 1296
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electionisin effect with respect to the share-
holder. The definition of section 1291 fund
in the 1992 proposed regulations is with-
drawn in this issue of the Bulletin.

3. Definitions of shareholder and
indirect shareholder

Prop. Treas. Reg. § 1.1291-1(b)(7) and
(b)(8) of the 1992 proposed regulations
define the terms shareholder and indirect
shareholder for purposes of section 1291.
These definitions are cross-referenced in
the definition of shareholder provided in
§ 1.1291-9(j)(3). However, § 1.1295—
1(j) defines shareholder for QEF pur-
poses, and section 1296(g) and § 1.1296—
1(e) provide a separate set of attribution
rules for purposes of applying the MTM
rules to United States persons that own an
interest in a PFIC.

These temporary regulations generally
adopt the definition of shareholder pro-
vided in the 1992 proposed regulations.
Under 8 1.1291-1T(b)(7), the term share-
holder means any United States person
that owns stock of a PFIC directly or
indirectly. For purposes of these regula-
tions, a domestic partnership or an S cor-
poration is treated as a shareholder of a
PFIC only for purposes of the information
reporting reguirements of sections 1291
and 1298, including section 1298(f). In
addition, these regulations provide that a
domestic grantor trust is treated as a
shareholder of a PFIC only for purposes
of the information reporting requirement
set forth at § 1.1298-1T(b)(3)(i), which
applies to domestic liquidating trusts and
fixed investment trusts.

These temporary regulations revise cer-
tain aspects of the definition of indirect
shareholder in the 1992 proposed regula-
tions and adopt other aspects of the defini-
tion without amendment. Section 1.1291—
1T(b)(8) defines the term indirect
shareholder as a United States person that
indirectly owns stock in a PFIC and pro-
vides rules for attributing ownership of
PFIC stock through corporations, partner-
ships, S corporations, estates, and trusts.
The rule in the 1992 proposed regulations
concerning ownership through a PFIC has
been revised in § 1.1291-1T(b)(8)(ii)(B) to
incorporate a statutory change to section
1298(8)(2)(B) made in the Taxpayer Relief
Act, which provides that section 1297(d)
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does not apply for purposes of determining
whether aUnited States person ownsaPFIC
indirectly through a foreign corporation.
Thus, in the case of aperson that owns stock
of a PFIC that is also a CFC, notwithstand-
ing that under section 1297(d) such corpo-
ration may not be treated as a PFIC with
respect to certain shareholders, the foreign
corporation istreated as a PFIC with respect
to the shareholder for purposes of determin-
ing whether the shareholder owns an interest
in any stock of a PFIC held by the foreign
corporation.

These temporary regulations make cer-
tain changes to the rules in the 1992 pro-
posed regulations for attributing owner-
ship of PFIC stock through partnerships,
estates, and trusts. The 1992 proposed
regulations generally provide that in the
case of a partnership, S corporation, es-
tate, or trust that directly or indirectly
owns stock, the partners, shareholders, or
beneficiaries (as the case may be) are con-
sidered to own a proportionate amount of
such stock. These temporary regulations
clarify that the attribution rules apply to
both domestic and foreign partnerships,
estates, and trusts.

These temporary regulations aso pro-
vide specid rules for nongrantor trusts and
grantor trusts. In particular, Tress. Reg.
§ 1.1291-1T(b)(8)(iii)(D) provides that if a
foreign or domestic grantor trust directly or
indirectly owns PFIC stock, a person thet is
treated under sections 671 through 679 as
the owner of any portion of the trust that
holdsan interest in the stock is considered to
own an interest in the stock held by that
portion of the trust. In addition, Treas. Reg.
§ 1.1291-1T(b)(8)(iii)(C) provides that, in
generd, if a foreign or domestic estate or
nongrantor trust directly or indirectly owns
PFIC stock, each beneficiary of the estate or
trust is considered to own a proportionate
amount of such stock. The cross-referenced
notice of proposed rulemaking on this sub-
ject in this issue of the Bulletin requests
comments on the determination of propor-
tionate ownership by a beneficiary of PFIC
stock held by adomestic or foreign estate or
nongrantor trust. Until further guidance is
provided on estate and trust attribution rules,
beneficiaries of estates and nongrantor trusts
that hold PFIC stock subject to the section
1291 regime should use a reasonable
method to determine their ownership inter-
ests in a PFIC held by the estate or non-
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grantor trust. Moreover, until further guid-
anceis provided, beneficiaries of estates and
nongrantor trusts that are subject to the sec-
tion 1291 regime with respect to PFIC stock
held by the estate or nongrantor trust are
exempt from section 1298(f) filing require-
ments for taxable years in which the bene-
ficiary is not treated as receiving an excess
distribution (within the meaning of section
1291(b)) or as recognizing gain that is
treated as an excess distribution (under sec-
tion 1291(a)(2)) with respect to the stock of
the PFIC that the beneficiary is considered
to own through the estate or trust. See, for
example, 8 1.1298-1T(b)(3)(iii).

These temporary regulations do not
provide guidance on the application of
section 1291 when an estate or nongrantor
trust, or beneficiary thereof, receives, or is
treated as receiving, an excess distribution
(including an amount of gain treated as an
excess distribution). Section 1291 and the
principles of subchapter J must, however,
be applied in a reasonable manner with
respect to estates and trusts, and benefi-
ciaries thereof, to preserve or trigger the
tax and interest charge rules under section
1291. Accordingly, until further guidance
is issued, the estate or trust, or the bene-
ficiary thereof, must take excess distribu-
tions into account under section 1291 in a
reasonable manner, consistent with the
general operating rules of subchapter J. It
would be unreasonable for the sharehold-
ers of the section 1291 fund to take the
position that neither the beneficiaries nor
the estate or trust are subject to the tax and
interest charge rules under section 1291.
The definitions in the 1992 proposed reg-
ulations of shareholder and indirect share-
holder are withdrawn in this issue of the
Bulletin.

As stated earlier, the term shareholder
is defined in § 1.1291-9(j)(3) by cross-
reference to the definitions of shareholder
and indirect shareholder set forth in the
1992 proposed regulations. Certain other
provisions, including 88 1.1291-10(a),
1.1297-3(a), and 1.1298-3(a), cross-
reference the definition of shareholder
in § 1.1291-9(j)(3). These temporary reg-
ulations include a definition of share-
holder in § 1.1291-9T(j)(3) that cross-
references the definitions of shareholder
and indirect shareholder in § 1.1291—
1T(b)(7) and (b)(8). In addition, § 1.1291—
9(j)(3) is amended to cross-reference the
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definition of shareholder in § 1.1291—
9T(j)(3) rather than the definitions of
shareholder and indirect shareholder in
the 1992 proposed regulations. Accord-
ingly, the § 1.1291-1T(b) definition of
shareholder applies for purposes of sec-
tions 1291 and 1298(f) as well as other
provisions that cross-reference § 1.1291—

9))3).
B. Section 1298(f)

1. General filing requirement under
section 1298(f)

Except as otherwise provided by the
Secretary, section 1298(f) requires a United
States person that is a shareholder of a PFIC
to file an annual report containing such in-
formation as the Secretary may require.
These temporary regulations generaly re-
quire a United States person that is a share-
holder of a PFIC to complete and file Form
8621 (or successor form). The requirement
to file Form 8621 under these temporary
regulations applies to a shareholder that
owns an interest in a PFIC a any time
during the shareholder’s taxable year, re-
gardless of whether the PFIC has a taxable
year ending within the shareholder’ staxable
year. These temporary regulations generally
require the United States person that is at the
lowest tier in a chain of ownership, and that
isashareholder (including an indirect share-
holder) of a PFIC, to file an annual report on
Form 8621. In addition, a United States per-
son that owns PFIC stock through another
United States person aso is required to file
an annud report in certain circumstances,
including when that person is required to
include an amount in income with respect to
the PFIC or when that person is subject to
tax under section 1291 as a result of being
treated asreceiving an excess distribution or
as recognizing gain that is treated as an
excess distribution with respect to the PFIC.
For example, if aUnited States citizen owns
an interest in adomestic partnership, which,
in turn, owns an interest in a PFIC, the
domestic partnership is required to file an
annual report because the domestic partner-
ship isthe United States person thet is at the
lowest tier in the chain of ownership. In
addition, the United States citizen is re-
quired to file an annual report when such
person is treated as receiving an excess dis-
tribution or as recognizing gain that is
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treated as an excess distribution with respect
to the PFIC.

In order to eliminate certain duplica-
tive reporting obligations, these regula-
tions provide an exception to the rule that
requires a United States person that owns
an interest in a PFIC through another
United States person to submit an annual
report. In particular, under § 1.1298-—
1T(b)(2)(ii), a United States person that is
required to include an amount in income
only under the QEF or MTM rules with
respect to PFIC stock held through other
United States persons generaly is not re-
quired to file an annual report under sec-
tion 1298(f) with respect to the PFIC if
another shareholder through which the
United States person holds the PFIC stock
timely files an annual report under section
1298(f) with respect to the PFIC. This ex-
ception does not apply, however, if the
United States person made a QEF eection
with respect to the PFIC and then trans-
ferred the shares of the PFIC to a domestic
partnership or S corporation that did not
itself make a QEF eection with respect to
the PFIC.

The section 1298(f) filing requirements
set forth in these temporary regulations
generaly apply to domestic estates, do-
mestic nongrantor trusts, and United
States persons that are treated under sec-
tions 671 through 679 as owners of any
portion of foreign and domestic grantor
trusts. In general, domestic estates and
nongrantor trusts are required to file an
annual report (subject to the exceptions
provided in these regulations) under the
rules generally applicable to United States
persons, which are set forth in § 1.1298—
1T(b)(1) and (b)(2). United States persons
that are treated as the owners of domestic
and foreign grantor trusts that own PFIC
stock generaly are required to file an an-
nual report under § 1.1298-1T(b)(1) and
(b)(2) (subject to the exceptions provided
in these regulations).

However, aUnited States person that is
treated as the owner of any portion of a
domestic liquidating trust described in
§ 301.7701-4(d) of this chapter and cre-
ated pursuant to a court order issued in
bankruptcy under Chapter 7 (11 U.S.C.
701 et seq.) of the Bankruptcy Code or
pursuant to a confirmed plan under Chap-
ter 11 (11 U.S.C. 1101 et seq.) of the
Bankruptcy Code, or of any portion of a
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domestic widely held fixed investment
trust under § 1.671-5, is not required to
file Form 8621 under section 1298(f) and
these regulations with respect to any
PFICs owned by such trust. In such acase,
§ 1.1298-1T(b)(3)(i) provides that the
trust itself must file Form 8621.

Further, § 1.1298-1T(b)(3)(ii) pro-
vides that the filing requirement under
section 1298(f) does not apply to a United
States person that is treated as the owner
of any portion of a foreign grantor trust
that is a foreign pension fund operated
principally to provide pension or retire-
ment benefits, if, pursuant to an income
tax convention to which the United States
is a party, income earned by the pension
fund is taxed as income of the United
States person only when and to the extent
it is paid to, or for the benefit of, the
United States person.

United States persons that are bene-
ficiaries of foreign estates and non-
grantor trusts and that have made elec-
tions under section 1295 or 1296 with
respect to PFIC stock held by the estate
or trust are required to file an annual
report under these regulations (subject
to the exceptions provided in these reg-
ulations) with respect to the PFIC.
United States persons that are beneficia-
ries of domestic estates and nongrantor
trusts that hold PFIC stock, which have
made elections under section 1295 or
1296 with respect to the PFIC stock,
generally are required to file an annual
report under these regulations (subject
to the exceptions provided in these reg-
ulations) with respect to the PFIC only
if the estate or trust (and any other
United States person in the chain of
ownership) fails to file an annua report
under these regulations. In addition, United
States persons that are beneficiaries of do-
mestic and foreign estates and nongrantor
trusts are required to file an annua report
under these regulations (subject to the ex-
ceptions provided in these regulations) for
taxable years in which the beneficiary is
treated as recelving an excess distribution
(under section 1291(b)) or recognizing gain
treated as an excess distribution (under sec-
tion 1291(a)(2)) with respect to PFIC stock
held by the estate or trust.
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2. Exception for tax exempt
organizations

A United States person that qualifies as
a tax exempt organization under certain
Code provisions may own an interest in a
PFIC but may not be subject to tax under
subchapter F of Subtitle A of the Code
(addressing exempt organizations) with
respect to the PFIC. In such a case, the
United States person is not required to file
an annual report under section 1298(f) and
these regulations with respect to the PFIC.
Specificaly, § 1.1298-1T(c)(1) provides
that a shareholder that is an organization
exempt under section 501(a), a state col-
lege or university described in section
511(a)(2)(B), a plan described in section
403(b) or 457(b), an individual retirement
plan or annuity as defined in section
7701(a)(37), or aqualified tuition program
described in section 529 or 530 isrequired
to file an annua report under section
1298(f) with respect to a PFIC only if the
income derived with respect to the PFIC
would be taxable to the organization un-
der subchapter F of Subtitle A of the
Code.

3. $25,000 and $5,000 exceptions

A comment letter was received that
reguested the IRS and the Treasury De-
partment to exercise the authority to
promulgate exceptions to the filing re-
quirements set forth under section
1298(f). These temporary regulations
provide exceptions to the section
1298(f) filing requirements to address
the concerns underlying the comment.
Section 1.1298-1T(c)(2)(i) provides ex-
ceptions to the requirement to file an
annual report under section 1298(f) and
these regulations for certain sharehold-
ers with respect to an interest owned in
a PFIC for which the shareholder is sub-
ject to tax only under section 1291 (that
is, no QEF or MTM election isin effect
with respect to the shareholder). Under
§1.1298-1T(c)(2)(i), this exception ap-
plies with respect to a PFIC only if: (i)
the shareholder is not subject to tax un-
der section 1291 with respect to any
excess distributions received from the
PFIC, or gains derived with respect to
the PFIC that are treated as excess dis-
tributions, during the taxable year of the
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shareholder (8 1.1298-1T(c)(2)(i)(B));
and (ii) either (A) the aggregate value of
all PFIC stock owned by the shareholder
at the end of the taxable year of the
shareholder does not exceed $25,000, or
(B) the PFIC stock is owned by the
shareholder through another PFIC, and
the value of the shareholder’s propor-
tionate share of the upper-tier PFIC's
interest in the lower-tier PFIC does not
exceed $5,000. The $25,000 threshold in
§ 1.1298-1T(c)(2)(i)(A)(1) is increased
to $50,000 for shareholders who file a
joint return.

These temporary regulations provide
specia rules for determining whether the
$25,000 threshold is met in the case of
indirect ownership. Under § 1.1298-—
1T(c)(2)(ii), shareholders must take into
account all PFIC stock owned directly or
indirectly except for PFIC stock owned
through another United States person that
itself is a shareholder of the PFIC. More-
over, for these purposes, shareholders
would not take into account PFIC stock
owned through another PFIC because the
value of the stock of the lower tier PFIC is
reflected in the value of the upper tier
PFIC stock.

Shareholders are not required to obtain
an appraisal in order to determine the
value of PFIC stock. Section 1.1298-—
1T(c)(2)(iv) provides that shareholders
may rely upon periodic account state-
ments provided at least annually to deter-
mine the value of a PFIC unless the share-
holder has reason to know that the
statements do not reflect a reasonable es-
timate of the PFIC's value.

C. Time and Manner for Filing Form
8621

Section 1298(f) was effective on
March 18, 2010. As stated earlier, Notice
2010-34 provided that PFIC shareholders
that were not otherwise required to file
Form 8621 prior to March 18, 2010,
would not be required to file an annual
report under section 1298(f) for taxable
years beginning before March 18, 2010.
Furthermore, Notice 2011-55 suspended
the requirement to file an annual report
under section 1298(f) for taxable years
beginning on or after March 18, 2010, for
PFIC shareholders that were not otherwise
required to file Form 8621 under the then-
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current Instructions to Form 8621. Section
1.1298-1T(c)(3) provides that United
States persons are not required under sec-
tion 1298(f) and these regulations to file
an annual report with respect to a PFIC for
ataxable year of the United States person
ending before December 31, 2013. The
rules described in Notice 2011-55 for sus-
pended taxable years (as defined in Notice
2011-55) with respect to section 1298(f)
and Form 8621 are no longer applicable.
For taxable years ending on or after De-
cember 31, 2013, a shareholder that is
required to file Form 8621 under these
regulations with respect to a PFIC that it
owns during a taxable year must attach
Form 8621 to its Federal income tax re-
turn (or, if applicable, partnership or ex-
empt organization return) for such taxable
year. See § 1.1298-1T(d). Although No-
tice 2011-55 is no longer applicable with
respect to section 1298(f) and Form 8621,
these regulations do not affect Notice
2011-55 with respect to filing require-
ments under section 6038D (relating to
Form 8938).

These temporary regulations provide
that if aUnited States personis required to
file Form 8621 with respect to more than
one PFIC, the United States person must
file a separate Form 8621 for each PFIC.
However, United States persons that file a
joint return may file a single Form 8621
with respect to a PFIC in which they
jointly or individually own an interest. See
§ 1.1298-1T(e).

A revised Form 8621 has been released
and the Instructions to the form will be
modified to reflect the filing requirements
under section 1298(f) and these regula-
tions.

D. Coordination With Other Filing
Requirements

1. Coordination with other PFIC filing
requirements

A shareholder may be required to file
Form 8621 pursuant to provisions other
than those under section 1298(f) and these
temporary regulations. For example,
§ 1.1295-1(f)(2)(i) requires a shareholder
to file Form 8621 annualy in connection
with the shareholder's QEF election.
Moreover, a shareholder must file Form
8621 in order to make certain elections
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(such as a deemed sale €election pursuant
to § 1.1297-3(b)(4)). Nothing in section
1298(f) or these regulations relieves a per-
son from the obligation to file Form 8621
under any other provision. If ashareholder
isrequired to file Form 8621 (or successor
form) with respect to a PFIC pursuant to
section 1298(f) and these regulations, as
well as another information reporting ob-
ligation, the shareholder may file a single
Form 8621 that contains al of the re-
quired information.

2. Coordination with section 6038D

Section 6038D requires an individual
who holds any interest in a specified for-
eign financia asset (as defined in section
6038D(b)) during any taxable year to pro-
vide information with respect to such as-
set. Certain United States persons that
own an interest in a PFIC may be subject
to the information reporting requirements
of both sections 1298(f) and 6038D with
respect to the PFIC interest. The regulations
under section 6038D provide guidance co-
ordinating the two reporting requirements
to eliminate duplicative reporting. See
88 1.6038D-1T through 1.6038D—8T for
rules relating to section 6038D reporting.
Pursuant to those regulations, in order to
avoid duplicative reporting of assats, a
United States person is not required to re-
port a PFIC under section 6038D if the
person reports the PFIC on a timely filed
Form 8621 and the person’s report under
section 6038D (on Form 8938) indicates, as
provided on the form, that the person com-
plied with its Form 8621 filing requirement
with respect to the PFIC.

E. Form 5471 Filing Obligations

Pursuant to sections 6038 and 6046,
certain United States persons are required
to file an information return on Form
5471, “Information Return of U.S Per-
sonswith Respect to Certain Foreign Cor-
porations,” with respect to their owner-
ship in certain foreign corporations or
because they are an officer or director of
certain foreign corporations.

1. Constructive ownership exception

Certain United States persons other-
wise required to file Form 5471 do not
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have to fileif: (i) the United States person
does not directly own an interest in the
foreign corporation, (ii) the United States
person would otherwise be required to
furnish the information solely by reason
of attribution of stock ownership from a
United States person, and (iii) the person
from whom the stock ownership is attrib-
uted furnishes all of the information re-
quired to be reported by the person to whom
the stock ownership is attributed (“construc-
tive ownership exception”). See 88 1.6038—
2())(2) and 1.6046-1(e)(4)(iii). In addition,
pursuant to 88 1.6038—2(j)(3) and 1.6046—
1(e)(5), shareholders that are excepted from
filing Form 5471 under the constructive
ownership exception have been required to
file a statement with their returns indicating
that the requirement to provide information
has been satisfied and identifying the return
with which the information was or will be
filed and the place of filing. The IRS be-
lieves that this statement is not necessary.
Accordingly, these temporary regulations
remove the requirement to file a statement
in circumstances where a United States per-
son qualifies for the constructive ownership
exception. See 88 1.6038-2T(j)(3) and
1.6046-1T(e)(5).

2. Section 953(c) shareholders

Asdiscussed earlier, the requirement to
file an information return for persons
treated as United States shareholders un-
der section 953(c), as well as certain
United States persons that are officers and
directors of the CFC, was added to the
Code in 1988. The 1991 proposed regula-
tions addressed these new filing require-
ments.

These regulations finalize 8§ 1.6046—
1(a)(2) and (c) to reflect the additional
filing requirement imposed on United
States persons treated as section 953(c)
shareholders, and officers and directors of
CFCs that have United States persons
treated as section 953(c) shareholders,
without any substantive changes from the
1991 proposed regulations.

3. Changes to conform the Section 6046
regulations to the Code and current
information return form

Section  6046(a)(1)(B) through (D)
mandates the filing of an information re-
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turn by United States persons that: (i) ac-
quire 10 percent or more of the stock of a
foreign corporation; (ii) acquire stock,
which, when added to any stock owned on
the date of acquisition, equals 10 percent
or more of the stock of the foreign corpo-
ration; (iii) are treated as a United States
shareholder under section 953(c) with re-
spect to a foreign corporation; or (iv) be-
come a United States person while own-
ing 10 percent or more of the stock of a
foreign corporation. As discussed earlier,
prior to the modifications made by the
Taxpayer Relief Act, the stock ownership
threshold at which reporting was required
was 5 percent. Section 1.6046—1 was pub-
lished in 1962, when the stock ownership
threshold was 5 percent. These regulations
revise § 1.6046-1 to reflect the 10 per-
cent ownership threshold change that
was made in the Taxpayer Relief Act.
These regulations also revise the exam-
ples to reflect the 10 percent ownership
threshold.

In addition, several paragraphs of
§ 1.6046—1 reference “Form 959", Return
by an Officer, Director, or Shareholder
with Respect to the Organization or Reor-
ganization of a Foreign Corporation and
Acquisition of Sock. Form 959 was re-
placed in 1983 by Form 5471. These reg-
ulations modify § 1.6046-1 to reference
Form 5471 (or subsequent form), rather
than Form 959, and remove § 1.6046—
1(f)(4), which described Form 959.

Effect on Other Documents

Notice 2010-34 (2010-1 CB 612) is
obsolete as of December 31, 2013. Notice
2011-55 (201129 CB 663) is partialy
obsolete as of December 31, 2013. Notice
2011-55 is only obsolete with respect to
section 1298(f) and Form 8621. Notice
2011-55 continues to be in effect with
respect to section 6038D and Form 8938.

Special Analyses

It has been determined that this Trea
sury decision is not a significant regula-
tory action as defined in Executive Order
12866, as supplemented by Executive Or-
der 13653. Therefore, a regulatory assess-
ment is not required. It also has been
determined that section 553(b) and (d) of
the Administrative Procedure Act (5
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U.S.C. chapter 5) does not apply to these
regulations. For applicability of the Reg-
ulatory Flexibility Act (5 U.S.C. chapter
6), please refer to the cross-referenced
notice of proposed rulemaking published
elsewhere in this issue of the Bulletin.
Pursuant to section 7805(f), these regula-
tions have been submitted to the Chief
Counsel for Advocacy of the Small Busi-
ness Administration for comment on their
impact on small business.

Drafting Information

The principal authors of these regula-
tions are Barbara E. Rasch and Susan E.
Massey of the Office of Associate Chief
Counsel (International). However, other
personnel from the IRS and the Treasury
Department participated in their develop-
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Adoption of Amendments to the
Regulations

Accordingly, 26 CFR pat 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 is amended by adding entries in
numerical order as follows:

Authority: 26 U.S.C. 7805 * * *

Sections 1.1291-1T, 1.1291-9, 1.1291—
9T, and 1.1298-1T dso issued under 26
U.SC. 1298(a) and (g) * * *

Section 1.1298-1T also issued under
26 U.S.C. 1298(f) and (g) * * *

Section 1.6038—-2T also issued under
26 U.S.C. 6038(d) * * *

Section 1.6046—1T dso issued 26
U.S.C. 6046(b) * * *

Par. 2. Section 1.1291-0T is added to
read as follows:

§ 1.1291-0T Passive foreign investment
company — table of contents
(temporary).

This section lists the table of contents
for 88 1.1291-1T and 1.1291-9T.
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§ 1.1291-1T Taxation of United States
persons that are shareholders of section
1291 funds (temporary).

(@) through (b)(2)(i) [Reserved].

(i) Pedigreed QEF.

(b)(2)(iii) and (iv) [Reserved].

(v) Section 1291 fund.

(3) through (6) [Reserved].

(7) Shareholder.

(8) Indirect shareholder.

(i) In general.

(if) Ownership through a corporation.
(A) Ownership through a non-PFIC for-
eign corporation.

(B) Ownership through a PFIC.

(C) Ownership through a domestic corpo-
ration.

(iif) Ownership through pass-through en-
tities.

(A) Partnerships.

(B) S Corporations.

(C) Estates and nongrantor trusts.

(D) Grantor trusts.

(c) through (j) [Reserved)].

(k) Effective/applicability dates.

§ 1.1291-9T Deemed dividend election
(temporary).

(a) through (j)(2) [Reserved].
(3) Shareholder.
(k) Effective/applicability date.

Par. 3 Section 1.1291-1T is added to
read as follows:

§ 1.1291-1T Taxation of United States
persons that are shareholders of section
1291 funds (temporary).

(& through (b)(2)(i) [Reserved].

(ii) Pedigreed QEF. A PFIC is a ped-
igreed QEF with respect to a shareholder
if the PFIC has been a QEF with respect to
the shareholder for all taxable years dur-
ing which the corporation was a PFIC that
are included wholly or partly in the share-
holder’ s holding period of the PFIC stock.

(b)(2)(iii) and (iv) [Reserved].

(V) Section 1291 fund. A PFIC is a
section 1291 fund with respect to a share-
holder unlessthe PFIC is a pedigreed QEF
with respect to the shareholder or a sec-
tion 1296 election is in effect with respect
to the shareholder.

(3) through (6) [Reserved].
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(7) Shareholder. A shareholder is a
United States person that directly owns
stock of a PFIC (a direct shareholder), or
that is an indirect shareholder (as defined
in section 1298(a) and paragraph (b)(8) of
this section). For purposes of sections
1291 and 1298, a domestic partnership or
S corporation (as defined in section 1361)
is not treated as a shareholder of a PFIC
except for purposes of any information
reporting requirements, including the re-
quirement to file an annua report under
section 1298(f). In addition, to the ex-
tent that a person is treated under sec-
tions 671 through 678 as the owner of a
portion of a domestic trust, the trust is
not treated as a shareholder of a PFIC
with respect to PFIC stock held by that
portion of the trust, except for purposes
of the information reporting require-
ments of § 1.1298-1T(b)(3)(i) (impos-
ing an information reporting require-
ment on domestic liquidating trusts and
fixed investment trusts).

(8) Indirect shareholder—(i) In gen-
eral. Anindirect shareholder of aPFIC is
a United States person that indirectly
owns stock of a PFIC. A person indirectly
owns stock when it is treated as owning
stock of a corporation owned by another
person, including another United States
person, under this paragraph (b)(8). In ap-
plying this paragraph (b)(8), the determi-
nation of a person’sindirect ownership is
made on the basis of all the facts and
circumstances in each case; the substance
rather than the form of ownership is con-
trolling, taking into account the purpose of
sections 1291 through 1298.

(i) Ownership through a corpora-
tion—(A) Ownership through a non-
PFIC foreign corporation. A person that
directly or indirectly owns 50 percent or
more in value of the stock of a foreign
corporation that is not a PFIC is consid-
ered to own a proportionate amount (by
value) of any stock owned directly or in-
directly by the foreign corporation.

(B) Ownership through a PFIC. A
person that directly or indirectly owns
stock of a PFIC is considered to own a
proportionate amount (by value) of any
stock owned directly or indirectly by the
PFIC. Section 1297(d) shall not apply in
determining whether a corporation is a
PFIC for purposes of this paragraph

(b)(8)(i1)(B).
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(C) Ownership through a domestic
corporation. Except as provided in para
graph (b)(8)(iii)(B) of this section, if stock
of a section 1291 fund is not treated as
owned indirectly by a United States per-
son under this paragraph (b)(8) (deter-
mined without regard to this paragraph
(b)(8)(i)(C)), but would be treated as
owned by a United States person if para
graph (b)(8)(ii)(A) of this section applied
to domestic corporations as well as for-
eign corporations, then the stock is con-
sidered owned by the United States per-
son.

(iii) Ownership through pass-through
entities—(A) Partnerships. If aforeign or
domestic partnership directly or indirectly
owns stock, the partners of the partnership
are considered to own such stock propor-
tionately in accordance with their owner-
ship interests in the partnership.

(B) SCorporations. If an S corporation
directly or indirectly owns stock, each S
corporation shareholder is considered to
own such stock proportionately in accor-
dance with the shareholder’s ownership
interest in the S corporation.

(C) Estates and nongrantor trusts. If a
foreign or domestic estate or nongrantor
trust (other than an employees' trust de-
scribed in section 401(a) that is exempt
from tax under section 501(a)) directly or
indirectly owns stock, each beneficiary of
the estate or trust is considered to own a
proportionate amount of such stock. For
purposes of this paragraph (b)(8)(iii)(C), a
nongrantor trust is any trust or portion of
atrust that is not treated as owned by one
or more persons under sections 671
through 679.

(D) Grantor trusts. If a foreign or do-
mestic trust directly or indirectly owns
stock, a person that is treated under sec-
tions 671 through 679 as the owner of any
portion of the trust that holds an interest in
the stock is considered to own the interest
in the stock held by that portion of the
trust.

(©) (1) and (2) [Reserved].

(3) [Reserved]. For further guidance,
see § 1.1291-1(c)(3).

(d) [Reserved].

(e) [Reserved]. For further guidance,
see § 1.1291-1(e).

(f) through (i) [Reserved].

(i) [Reserved]. For further guidance,
see § 1.1291-1(j).
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(k) Effective/applicability dates. Para-
graphs (b)(2)(ii), (b)()(v), (b)(7), and
(b)(8) of this section apply to taxable
years of shareholders ending on or after
December 31, 2013.

() Expiration date. The applicability of
paragraphs (b)(2)(ii), (0)(2)(v), (b)(7), and
(b)(8) of this section expires on December
30, 2016.

Par. 4. Section 1.1291-9 isamended by
revising paragraph (j)(3) and adding para-
graph (k)(3) to read as follows:

§ 1.1291-9 Deemed dividend election.

(_I) * *x %

(3) [Reserved]. For further guidance
see § 1.1291-9T(j)(3).

(k) * Kk K

(3) [Reserved]. For further guidance
see § 1.1291-9T(k)(3).

Par. 5. Section 1.1291-9T is added to
read as follows:

§ 1.1291-9T Deemed dividend election
(temporary).

(@) through (j)(2) [Reserved]. For fur-
ther guidance see § 1.1291-9(a) through
Q).

(3) Shareholder. A shareholder is a
United States person that is a shareholder
as defined in § 1.1291-1T(b)(7) or an
indirect shareholder as defined in 8
1.1291-1T(b)(8).

(k) Effective/applicability date—(1)
[Reserved]. For further guidance see §
1.1291-9(k)(1).

(2) [Reserved]. For further guidance
see § 1.1291-9(k)(2).

(3) Paragraph (j)(3) of this section ap-
plies to taxable years of shareholders end-
ing on or after December 31, 2013.

() Expiration date. The applicability of
paragraph (j)(3) of this section expires on
December 30, 2016.

Par. 6. Section 1.1298—0T is added to
read as follows:

§ 1.1298—0T Passive foreign investment
company — table of contents
(temporary).

This section lists the table of contents
for § 1.1298-1T.
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§ 1.1298-1T Section 1298(f) annual
reporting requirements for United States
persons that are shareholders of a
passive foreign investment company
(temporary).

(a) Overview.

(b) Requirement to file.

(1) Generd rule.

(2) Additional requirement to file for cer-
tain indirect shareholders.

(i) Genera rule.

(if) Exception to indirect shareholder re-
porting for certain QEF inclusions and
MTM inclusions.

(3) Special rules for estates and trusts.

(i) Domestic liquidating trusts and fixed
investment trusts.

(i) Foreign pension funds.

(iii) Beneficiaries of foreign estates and
trusts.

(c) Exceptions.

(1) Exception if shareholder is a tax ex-
empt entity.

(2) Exception if aggregate value of share-
holder’s PFIC stock is $25,000 or less, or
value of shareholder’sindirect PFIC stock
is $5,000 or less.

(i) Genera rule.

(ii) Determination of the $25,000 thresh-
old in the case of indirect ownership.
(iii) Application of the $25,000 exception
to shareholders who file a joint return.
(iv) Reliance on periodic account state-
ments.

(3) Exception for taxable years ending
before December 31, 2013.

(d) Time and manner for filing.

(e) Separate annual report for each PFIC.
(1) Generd rule.

(2) Specid rulefor shareholderswho filea
joint return.

(f) Coordination rule.

(9) Examples.

(h) Effective/applicability date.

Par. 7. Section 1.1298—1T is added to
read as follows:

§ 1.1298-1T Section 1298(f) annual
reporting requirements for United States
persons that are shareholders of a
passive foreign investment company
(temporary).

(8 Overview. This section provides

rules regarding the reporting regquirements
under section 1298(f) applicable to a
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United States person that is a shareholder
(as defined in § 1.1291-1T(b)(7)) of a
passive foreign investment company
(PFIC). Paragraph (b) of this section pro-
vides the section 1298(f) annual reporting
requirements generally applicable to
United States persons. Paragraph (c) of
this section sets forth exceptions to report-
ing for certain shareholders that are tax
exempt entities, that own PFIC stock with
an aggregate value of $25,000 or less, or
that own certain PFIC stock with a value
of $5,000 or less, and provides an excep-
tion to reporting for al shareholders for
taxable years ending before December 31,
2013. Paragraph (d) of this section pro-
vides rules regarding the time and manner
of filing the annual report. Paragraph (€)
of this section sets forth the requirement
to file a separate annua report with re-
spect to each PFIC. Paragraph (f) of this
section coordinates the requirement to file
an annua report under section 1298(f)
with the requirement to file an annual re-
port under other provisions of the Internal
Revenue Code (Code). Paragraph (g) of
this section sets forth examples illustrat-
ing the application of this section.

(b) Requirement to file—(1) General
rule. Except as otherwise provided in this
section, a United States person that is a
shareholder of a PFIC must complete and
file Form 8621, “Information Return by a
Shareholder of a Passive Foreign Invest-
ment Company or Qualified Electing
Fund” (or successor form), under section
1298(f) and these regulations for the PFIC
if, during the shareholder’s taxable year,
the shareholder—

(i) Directly owns stock of the PFIC;

(ii) Is an indirect shareholder under §
1.1291-1T(b)(8) that holds any interest in
the PFIC through one or more entities,
each of which is foreign; or

(iii) Is an indirect shareholder under §
1.1291-1T(b)(8)(iii)(D) that is treated un-
der sections 671 through 678 as the owner
of any portion of atrust described in sec-
tion 7701(a)(30)(E) that owns, directly or
indirectly through one or more entities,
each of which is foreign, any interest in
the PFIC.

(2) Additional requirement to file for
certain indirect shareholders—(i) Gen-
eral rule. Except as otherwise provided in
this section, an indirect shareholder that
owns an interest in a PFIC through one or
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more United States persons also must file
Form 8621 (or successor form) with re-
spect to the PFIC under section 1298(f)
and these regulations if, during the indi-
rect shareholder’s taxable year, the indi-
rect shareholder is—

(A) Treated as receiving an excess dis-
tribution (within the meaning of section
1291(b)) with respect to the PFIC;

(B) Treated as recognizing gain that is
treated as an excess distribution (under
section 1291(a)(2)) as a result of a dispo-
sition of the PFIC;

(C) Required to include an amount in
income under section 1293(a) with respect
to the PFIC (QEF inclusion);

(D) Required to include an amount in
income under section 1296(a) with respect
to the PFIC (MTM inclusion); or

(E) Required to report the status of a
section 1294 election with respect to the
PFIC (see § 1.1294-1T(h)).

(il) Exception to indirect shareholder
reporting for certain QEF inclusions and
MTM inclusions. Except as otherwise pro-
vided in this paragraph (b)(2)(ii), thefiling
requirements under paragraph (b)(2)(i)(C)
and (D) of this section do not apply with
respect to a PFIC owned by an indirect
shareholder described in paragraph
(b)(2)(1)(C) or (b)(2)(i)(D) of this section
if another shareholder through which the
indirect shareholder owns an interest in
the PFIC timely files Form 8621 (or suc-
cessor form) with respect to the PFIC un-
der paragraph (b)(1) or (b)(2) of this sec-
tion. However, the exception in this
paragraph (b)(2)(ii) does not apply with
respect to a PFIC owned by an indirect
shareholder described in paragraph
(b)(2)(1)(C) of this section that owns the
PFIC through a domestic partnership or S
corporation if the domestic partnership or
S corporation does not make a qualified
electing fund election with respect to the
PFIC (see § 1.1293-1(c)(2)(ii), addressing
QEF stock transferred to a pass through
entity that does not make a section 1295
election).

(3) Special rules for estates and
trusts—(i) Domestic liquidating trusts
and fixed investment trusts. A United
States person that is treated under sections
671 through 678 as the owner of any
portion of a trust described in section
7701(a)(30)(E) that owns, directly or in-
directly, any interest in a PFIC is not
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required under section 1298(f) and these
regulations to file Form 8621 (or succes-
sor form) with respect to the PFIC if the
trust is either a domestic liquidating trust
under 8 301.7701-4(d) of this chapter
created pursuant to a court order issued in
a bankruptcy under Chapter 7 (11 U.S.C.
701 et seq.) of the Bankruptcy Code or a
confirmed plan under Chapter 11 (11
U.S.C. 1101 et seqg.) of the Bankruptcy
Code, or a widely held fixed investment
trust under § 1.671-5. Such a trust is
treated as a shareholder for purposes of
section 1298(f) and these regulations, and
thus, except as otherwise provided in this
section, the trust is required under section
1298(f) and these regulations to file Form
8621 (or successor form) with respect to
the PFIC as provided in paragraphs (b)(1)
and (b)(2) of this section.

(ii) Foreign pension funds. A United
States person that is treated as the owner
of any portion of a trust described in sec-
tion 7701(a)(31)(B) that owns, directly or
indirectly, any interest in a PFIC is not
required under section 1298(f) and these
regulations to file Form 8621 (or succes
sor form) with respect to the PFIC if the
foreign trust is a foreign pension fund
(including a foreign pension fund that is
an individua retirement plan) operated
principally to provide pension or retire-
ment benefits, and, pursuant to an income
tax convention to which the United
States is a party, income earned by the
pension fund may be taxed as the in-
come of the owner of the trust only
when and to the extent the income is
paid to, or for the benefit of, the owner.

(iii) Beneficiaries of foreign estates
and trusts. A United States person that is
considered to own an interest in a PFIC
because it is a beneficiary of an estate
described in section 7701(a)(31)(A) or a
trust described in section 7701(a)(31)(B)
that owns, directly or indirectly, stock of a
PFIC, and that has not made an election
under section 1295 or 1296 with respect to
the PFIC, is not required under section
1298(f) and these regulations to file Form
8621 (or successor form) with respect to
the stock of the PFIC that it is considered
to own through the estate or trust if, dur-
ing the beneficiary’ staxable year, the ben-
eficiary is not treated as receiving an ex-
cess distribution (within the meaning of
section 1291(b)) or as recognizing gain
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that is treated as an excess distribution
(under section 1291(a)(2)) with respect to
the stock.

(c) Exceptions—(1) Exception if share-
holder is a tax exempt entity. A share-
holder that is an organization exempt un-
der section 501(a) because it is described
in section 501(c), 501(d), or 401(a), astate
college or university described in section
511(a)(2)(B), a plan described in section
403(b) or 457(b), an individual retirement
plan or annuity as defined in section
7701(a)(37), or aqualified tuition program
described in section 529 or 530 is not
required under section 1298(f) and these
regulations to file Form 8621 (or succes-
sor form) with respect to a PFIC unless
the income derived with respect to the
PFIC stock would be taxable to the orga-
nization under subchapter F of Subtitle A
of the Code.

(2) Exception if aggregate value of
shareholder’s PFIC stock is $25,000 or
less, or value of shareholder’s indirect
PFIC stock is $5,000 or less—(i) General
rule. A shareholder is not required under
section 1298(f) and these regulations to
file Form 8621 (or successor form) with
respect to a section 1291 fund (as defined in
§ 1.1291-1T(b)(2)(v)) for a shareholder's
taxable year if—

(A) Onthelast day of the shareholder’s
taxable year,

(1) The vaue of al PFIC stock owned
directly or indirectly under section 1298(a)
and § 1.1291-1T(b)(8) by the shareholder is
$25,000 or less; or

(2) The section 1291 fund stock is
indirectly owned by the shareholder un-
der section 1298(a)(2)(B) and § 1.1291—
1T(b)(8)(ii)(B), and the value of the sec-
tion 1291 fund stock indirectly owned
by the shareholder is $5,000 or less;

(B) The shareholder is not treated as
receiving an excess distribution (within
the meaning of section 1291(b)) with re-
spect to the section 1291 fund during the
taxable year or asrecognizing gain treated
as an excess distribution under section
1291(a)(2) as the result of a disposition of
the section 1291 fund during the taxable
year; and

(C) An election under section 1295 has
not been made to treat the section 1291
fund as a qualified electing fund with re-
spect to the shareholder.
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(i) Determination of the $25,000
threshold in the case of indirect owner-
ship. For purposes of determining the
value of stock held by a shareholder for
purposes of paragraph (c)(2)(i)(A)(1) of
this section, the shareholder must takeinto
account the value of al PFIC stock owned
directly or indirectly under section 1298(a)
and 8 1.1291-1T(b)(8), except for PFIC
stock that is—

(A) Owned through another United
States person that itself is a shareholder of
the PFIC (including a domestic partner-
ship or S corporation treated as a share-
holder of a PFIC for purposes of informa-
tion reporting requirements applicableto a
shareholder); or

(B) Owned through a PFIC under
section 1298(a)(2)(B) and § 1.1291-
IT(b)(8)(i1)(B).

(iii) Application of the $25,000 excep-
tion to shareholders who file a joint re-
turn. In the case of a joint return, the
exception described in paragraph
(©)(2)(1)(A)(2) of this section shall apply
if the value of all PFIC stock owned
directly or indirectly (as determined under
section 1298(a), § 1.1291-1T(b)(8), and
paragraph (c)(2)(ii) of this section) by
both spouses is $50,000 or less, and all of
the other applicable requirements of para-
graph (¢)(2) are met.

(iv) Reliance on periodic account
statements. A shareholder may rely upon
periodic account statements provided at
least annually to determine the value of a
PFIC unless the shareholder has actual
knowledge or reason to know based on
readily accessible information that the
statements do not reflect a reasonable es-
timate of the PFIC’s value.

(3) Exception for taxable years ending
before December 31, 2013. A United
States person is not required under section
1298(f) and these regulations to file an
annual report with respect to a PFIC for a
taxable year of the United States person
ending before December 31, 2013.

(d) Time and manner for filing. A
United States person required under sec-
tion 1298(f) and these regulations to file
Form 8621 (or successor form) with re-
spect to a PFIC must attach the form to its
Federal income tax return (or, if applica-
ble, partnership or exempt organization
return) for the taxable year to which the
filing obligation relates on or before the
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due date (including extensions) for the
filing of the return. In the case of any
failure to report information that is re-
quired to be reported pursuant to section
1298(f) and these regulations, the time for
assessment of tax will be extended pursu-
ant to section 6501(c)(8).

(e) Separate annual report for each
PFIC—(1) General rule. If a United
States person is required under section
1298(f) and these regulations to file Form
8621 (or successor form) with respect to
more than one PFIC, the United States
person must file a separate Form 8621 (or
successor form) for each PFIC.

(2) Special rule for shareholders who
file a joint return. United States persons
that file a joint return may file a single
Form 8621 (or successor form) with re-
spect to a PFIC in which they jointly or
individually own an interest.

(f) Coordination rule. A United States
person that is a shareholder of a PFIC may
file a single Form 8621 (or successor
form) with respect to the PFIC that con-
tains all of the information required to be
reported pursuant to section 1298(f) and
these regulations and any other informa-
tion reporting requirements or election
rules.

(g) Examples. The following examples
illustrate the rules of this section:

Example 1. General requirement tofile. (i) Facts.
In 2013, J, a United States citizen, directly owns an
interest in Partnership X, a domestic partnership,
which, in turn, owns an interest in A Corp, which is
a PFIC. In addition, J directly owns an interest in
Partnership Y, a foreign partnership, which, in turn,
ownsan interest in A Corp. Neither Jnor Partnership
X has made a qualified electing fund election under
section 1295 or a mark to market election under
section 1296 with respect to A Corp. As of the last
day of 2013, the value of Partnership X’s interest in
A Corp is $200,000, and the value of J s proportion-
ate share of Partnership Y’s interest in A Corp is
$100,000. During 2013, Jis not treated as receiving
an excess distribution or recognizing gain treated as
an excess distribution with respect to A Corp. Part-
nership X timely files a Form 8621 under section
1298(f) and paragraph (b)(1) of this section with
respect to A Corp for 2013.

(i) Results. Jis the first United States person in
the chain of ownership with respect to J sinterest in
A Corp held through Partnership Y. Under paragraph
(b)(1) of this section, J must file a Form 8621 under
section 1298(f) with respect to J sinterest in A Corp
held through Partnership Y because J is an indirect
shareholder of A Corp under § 1.1291-1T(b)(8) that
holds PFIC stock through a foreign entity (Partner-
ship Y), and there are no other United States persons
in the chain of ownership. The fact that Partnership
X filed a Form 8621 with respect to A Corp does not
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relieve J of the obligation under paragraph (b)(1) of
this section to file a Form 8621 with respect to Js
interest in A Corp held through Partnership Y.

Example 2. Application of the $25,000 exception.
(i) Facts. In 2013, J, a United States citizen, directly
owns stock of A Corp, B Corp, and C Corp, al of
which were PFICs during 2013. As of the last day of
2013, the value of Js interests was $5,000 in A
Corp, $10,000 in B Corp, and $4,000 in C Corp. J
timely filed an election under section 1295 to treat A
Corp as aqualified electing fund for the first year in
which A Corp qualified as a PFIC, and a mark-to-
market election under section 1296 with respect to
the stock of B Corp. J did not make a qualified
electing fund election under section 1295 or a mark
to market election under section 1296 with respect to
C Corp. J did not receive an excess distribution or
recognize gain treated as an excess distribution in
respect of C Corp during 2013.

(i) Results. Under paragraph (b)(1) of this sec-
tion, J must file separate Forms 8621 with respect to
A Corp and B Corp for 2013. However, J is not
required to file a Form 8621 with respect to C Corp
because J owns, in the aggregate, PFIC stock with a
value of less than $25,000 on the last day of Js
taxable year, C Corp is not subject to a qualified
electing fund election or mark to market election
with respect to J, and J did not receive an excess
distribution in respect of C Corp or recognize gain
treated as an excess distribution in respect of C Corp
during 2013. Therefore, J qualifies for the $25,000
exception in paragraph (c)(2) of this section with
respect to C Corp.

Example 3. Application of the $25,000 exception
to indirect shareholder. (i) Facts. E, a United States
citizen, directly owns an interest in Partnership X, a
domestic partnership. Partnership X, in turn, directly
owns an interest in A Corp and B Corp, both of
which are PFICs. Partnership X timely filed an elec-
tion under section 1295 to treat B Corp asaqualified
electing fund for the first year in which B Corp
qualified as a PFIC. In addition, E directly owns an
interest in C Corp, whichisa PFIC. C Corp, in turn,
owns an interest in D Corp, which is a PFIC. E has
not made a qualified electing fund election under
section 1295 or a mark to market election under
section 1296 with respect to A Corp, C Corp, or D
Corp. As of the last day of 2013, the vaue of
Partnership X's interest in A Corp is $30,000, the
value of Partnership X’s interest in B Corp is
$30,000, the value of E’sindirect interest in A Corp
is $10,000, the value of E's indirect interest in B
Corp is $10,000, the value of E’'s interest in C Corp
is $20,000, and the value of C Corp’s interest in D
Corp is $10,000. During 2013, E did not receive an
excess distribution, or recognize gain treated as an
excess distribution, with respect to A Corp, C Corp,
or D Corp. Partnership X timely files Forms 8621
under section 1298(f) and paragraph (b)(1) of this
section with respect to A Corp and B Corp for 2013.

(i) Results. Under paragraph (b) of this section,
E does not have to file a Form 8621 under section
1298(f) and these regulations with respect to A Corp
because E is not the United States person that is at the
lowest tier in the chain of ownership with respect to A
Corp and E did not receive an excess distribution or
recognize gain treated as an excess distribution with
respect to A Corp. Furthermore, under paragraph
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(b)(2)(ii) of this section, E does not have to file a
Form 8621 under section 1298(f) and these regula-
tions with respect to B Corp because Partnership X
timely filed a Form 8621 with respect to B Corp. In
addition, under paragraph (c)(2)(ii)(A) of this sec-
tion, E does not take into account the value of A
Corp and B Corp, which E owns through Partnership
X, in determining whether E qualifies for the $25,000
exception. Further, under paragraph (c)(2)(ii)(B) of this
section, E does not teke into account the value of D
Corp in determining whether E qualifies for the
$25,000 exception. Therefore, even though E is the
United States person that is at the lowest tier in the
chain of ownership with respect to C Corp and D
Corp, E does not have to file a Form 8621 with
respect to C Corp or D Corp because E qualifies for
the $25,000 exception set forth in paragraph
(©)(2)(i)(A)(2) of this section.

Example 4. Indirect shareholder’s requirement
to file. (i) Facts. The facts are the same as in Exam-
ple 3, except that the value of E’sinterest in C Corp
is $30,000 and the value of E's proportionate share
of C Corp'sinterest in D Corp is $3,000.

(i) Results. The results are the same as in Ex-
ample 3 with respect to the requirement to file a
Form 8621 under section 1298(f) and these regulations
with respect to A Corp and B Corp. However, under
the facts in this Example 4, E does not qudify for the
$25,000 exception under paragraph (c)(2)(i)(A)(1) of
this section because the vaue of E'sinterest in C Corp
is $30,000. Accordingly, E must file a Form 8621
under section 1298(f) and these regulations with re-
spect to C Corp. However, E does qualify for the
$5,000 exception under paragraph (c)(2)(i)(A)(2) of
this section with respect to D Corp, and thus does not
have to file a Form 8621 with respect to D Corp.

(h) Effective/applicability date. Except
as provided in paragraph (c)(3) of this
section, this section applies to taxable
years of shareholders ending on or after
December 31, 2013. Paragraph (c)(3) of
this section applies to taxable years of
shareholders ending before December 31,
2013.

(i) Expiration date. This section ex-
pires on December 30, 2016.

Par. 8. Section 1.6038-2 is amended
by revising paragraph (j)(3) to read as
follows:

§ 1.6038—2 Information returns required
of United States persons with respect to
annual accounting periods of certain
foreign corporations beginning after
December 31, 1962.

* * % * %

(J) * % *

(3) [Reserved]. For further guidance,
see § 1.6038-2T(j)(3).
* k% * * %

Par. 9. Section 1.6038—2T is added to
read as follows:
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§ 1.6038-2T Information returns
required of United States persons with
respect to annual accounting periods of
certain foreign corporations
(temporary).

(@) though (j)(2). [Reserved]. For fur-
ther guidance, see § 1.6038(a) through
(0)(2).

(3) Satement required. Any United
States person required to furnish informa-
tion under this section with his return who
does not do so by reason of the provisions
of paragraph (j)(1) of this section shall file
a statement with his income tax return
indicating that such liability has been (or
will be) satisfied and identifying the return
with which the information was or will be
filed and the place of filing.

(k) through (1) [Reserved]. For further
guidance, see 8 1.6038(k) through (1).

(m) Effective/applicability date. Except
as otherwise provided, this section applies
with respect to information for annual ac-
counting periods beginning on or after
June 21, 2006. Paragraphs (k)(1) and
(K)(5) Examples 3 and 4 of this section
apply June 21, 2006. Paragraph (d) of this
section applies to taxable years ending
after April 9, 2008. Paragraph (j)(3) of
this section applies to returns filed on or
after December 31, 2013.

(n) Expiration date. Paragraph (j)(3) of
this section expires on or before Decem-
ber 30, 2016.

Par. 10. Section 1.6046—1 is amended

by:

1. Paragraphs (8)(1) is amended by re-
moving the language “Form 959"
and adding “Form 5471 (or subse-
quent form)” in its place.

2. Paragraph (f)(1) is amended by re-

moving the language “5” and adding

“10” in its place.

Revising paragraph (a)(2)(i).

Revisng Examples 2 through 4 of

paragraph (8)(3).

Revising paragraph (C).

Revising paragraph (e)(5).

Revising paragraph (f)(4).

Redesignating paragraph (1) as para-

graph ()(1).

9. Adding paragraph (1)(2).

~w

© NG

The additions and revisions read as fol-
lows:
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§ 1.6046-1 Returns as to organizations
or reorganizations of foreign
corporations and as to acquisitions of
their stock.

(a) * k* %

(2) * * * (i) Reguirement of return.
Each United States citizen or resident who
is at any time after January 1, 1963, an
officer or director of aforeign corporation
shall make a return on Form 5471 setting
forth the information described in para-
graph (a)(2)(ii) of this section with respect
to each United States person who, during
the time such citizen or resident is such an
officer or director —

(a) Acquires (whether in one or more
transactions) outstanding stock of such
corporation which has, or which when
added to any such stock then owned by
him (excluding any stock owned by him
on January 1, 1963, if on that date he
owned 10 percent or morein value of such
stock) has, a value equal to 10 percent or
more in value of the outstanding stock of
such foreign corporation;

(b) Acquires (whether in one or more
transactions) an additional 10 percent or
more in value of the outstanding stock of
such foreign corporation; or

(c) Is not described in paragraph
(@(2)(i)(a) or (b) of this section, and who,
a any time after January 1, 1987, is
treated as a United States shareholder un-
der section 953(c) with respect to such
foreign corporation.

* * * * %

(3) * % %

Example 2. (i) Facts. A, a United States citizen,
is, on January 1, 2014, a director of M, a foreign
corporation. X, on January 1, 2014, is a United
Sates person owning 4% in value of the outstanding
stock of M Corporation. On July 1, 2014, X acquires
4% in value of the outstanding stock of M Corpora-
tion and on September 1, 2014, he acquires an
additional 4% in value of such stock.

(i) Results. The July 1, 2014, transaction does
not give rise to liability to file a return; however, A
must file a return as a result of the September 1,
2014, transaction because X's holdings now exceed
10%.

Example 3. (i) Facts. Thefactsarethe sameasin
Example 2 and, on September 15, 2014, X acquires
an additional 8% in value of the outstanding stock of
M Corporation. (X's total holdings are now 20%.)
On November 1, 2014, X acquires an additional 4%
in value of the outstanding stock of M Corporation.

(i) Results. The September 15, 2014, transaction
does not give rise to liability to file a return since X
has not acquired 10% in value of the outstanding
stock of M Corporation since A last became liable to
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file a return. However, A must file a return as a
result of the November 1, 2014, transaction because
X has now acquired an additional 10% in value of
the outstanding stock of M Corporation.

Example 4. (i) Facts. Thefactsarethe same asin
Examples 2 and 3 and, in addition, B, a United
States citizen, becomes an officer of M Corporation
on September 10, 2014.

(i) Results. B is not required to file a return
either as a result of the facts set forth in Example 2
or asaresult of the September 15, 2014, transaction
described in Example 3. However, B is required to
file a return as a result of the November 1, 2014,
transaction described in Example 3 because X has
acquired an additional 10% in value of the outstand-
ing stock of M Corporation while B is an officer or
director.

(c) Returns required of U.S. persons
when liability to file arises after January
1, 1963—(1) U.S. personsrequired to file.
A return on Form 5471, containing the
information required by paragraph (c)(4)
of this section, shall be made by each U.S.
person when at any time after January 1,
1963:

(i) Such person acquires (whether in
one or more transactions) outstanding
stock of such foreign corporation which
has, or which when added to any such
stock then owned by him (excluding any
stock owned by him on January 1, 1963, if
on that date he owned 10 percent or more
in value of such stock) has, a value equal
to 10 percent or more in value of the
outstanding stock of such foreign corpo-
ration;

(if) Such person, having aready ac-
quired the interest referred to in paragraph
(b) of this section or in paragraph (c)(1)(i)
of this section—

(a) Acquires (whether in one or more
transactions) an additional 10 percent or
more in value of the outstanding stock of
such foreign corporation;

(b) Owns 10 percent or more in value
of the outstanding stock of such foreign
corporation when such foreign corpora
tion is reorganized (as defined in para-
graph (f)); or

(c) Disposes of sufficient stock in such
foreign corporation to reduce his interest
to less than 10 percent in value of the
outstanding stock of such foreign corpo-
ration; or

(iii) Such person is, a any time after
January 1, 1987, treated as a United States
shareholder under section 953(c) with re-
spect to a foreign corporation.
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(2) Examples. The provisions of para-
graph (c)(1) of this section may be illus-
trated by the following examples:

Example 1. (i) Facts. On January 15, 2014, A, a
United States person, acquires 10% in value of the
outstanding stock of M, a foreign corporation.

(i) Results. A must file a return under the pro-
visions of paragraph (c)(1) of this section.

Example 2. (i) Facts. On January 1, 2014, B, a
United States person, owns 4% in value of the out-
standing stock of M, aforeign corporation. On Feb-
ruary 1, 2015, B acquires an additional 6% in value
of the outstanding stock of M Corporation.

(i) Results. B is not required to file a return for
2014 under the provisions of this section because he
does not own 10% or more in value of the outstand-
ing stock of M Corporation. B must file a return for
2015 under the provisions of paragraph (c)(1) of this
section.

Example 3. (i) Facts. On January 1, 2014, C, a
United States person, owns 12% in vaue of the
outstanding stock of M, a foreign corporation. On
February 1, 2014, C acquires an additional 4% in
value of the outstanding stock of M Corporation in a
transaction not involving a reorganization.

(if) Results. C is not required to file a return
under the provisions of paragraph (c)(1) of this sec-
tion with respect to the acquisition of the additional
4% of M Corporation.

Example 4. (i) Facts. Thefactsarethe same asin
Example 3 except that, in addition, on April 1, 2014,
C acquires 4% in value of the outstanding stock of M
Corporation in a transaction not involving a reorga-
nization. (C's total holdings are now 20%.) On May
1, 2014, C acquires 2% in value of the outstanding
stock of M Corporation.

(i) Results. C is not required to file a return
under the provisions of paragraph (c)(1) of this sec-
tion as a result of the April 1, 2014, acquisition
because he has not acquired 10% or more in value of
the outstanding stock of M Corporation since he last
became liable to file a return. C must file a return
under the provisions of paragraph (c)(1) of this sec-
tion as a result of the May 1, 2014, acquisition
because C acquired 10% of the outstanding stock of
M Corporation during 2014.

Example 5. (i) Facts. On June 1, 2014, D, a
United States person, owns 24% in vaue of the
outstanding stock of M, aforeign corporation. Also,
on June 1, 2014, M Corporation is reorganized and,
as aresult of such reorganization, D owns only 12%
of the outstanding stock of such foreign corporation.

(i) Results. D must file a return under the pro-
visions of paragraph (c)(1) of this section.

Example 6. (i) Facts. Thefactsarethe same asin
Example 5 except that, in addition, on November 1,
2015, D donates 4% of the outstanding stock of M
Corporation to a charity.

(i) Results. Since D has disposed of sufficient
stock to reduce his interest in M Corporation to less
than 10% in value of the outstanding stock of such
corporation, D must file areturn under the provisions
of paragraph (c)(1) of this section.

(3) Shareholders who become U.S
persons. A return on Form 5471, contain-
ing the information required by paragraph
(c)(4) of this section, shall be made by
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each person who at any time after January
1, 1963, becomes a U.S. person while
owning 10 percent or more in value of the
outstanding stock of such foreign corpo-
ration.

(4) Information required to be shown
on return—(i) In general. The return on
Form 5471, required to befiled by persons
described in paragraph (c)(1) or (3) of this
section, shall set forth the same informa-
tion as is required by the provisions of
paragraph (b) of this section except that
where such provisions require information
with respect to January 1, 1963, such in-
formation shall be furnished with respect
to the date on which liability arises to file
the return required under this paragraph.

(i) Additional information. In addition
to the information required under para
graph (c)(4)(i) of this section, the follow-
ing information shall also be furnished in
the return required under this paragraph:

(a) The date on or after January 1,
1963, if any, on which such shareholder
(or shareholders) last filed a return under
this section with respect to the corpora-
tion;

(b) If a return is filed by reason of
becoming a United States person, the date
the shareholder became a United States
person;

(c) If areturn isfiled by reason of the
disposition of stock, the date and method
of such disposition and the person to
whom such disposition was made; and

(d) If areturn is filed by reason of the
organization or reorganization of the for-
eign corporation on or after January 1,
1963, the following information with re-
spect to such organization or reorganiza-
tion:

(1) A statement showing a detailed list
of the classes and kinds of assets trans-
ferred to the foreign corporation including
adescription of the assets (such asalist of
patents, copyrights, stock, securities, etc.),
the fair market value of each asset trans-
ferred (and, if such asset is transferred by
a United States person, its adjusted basis),
the date of transfer, the name, address, and
identifying number, if any, of the owner
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immediately prior to the transfer, and the
consideration paid by the foreign corpora-
tion for such transfer;

(2) A statement showing the assets
transferred and the notes or securities is-
sued by the foreign corporation, the name,
address, and identifying number, if any, of
each person to whom such transfer or is-
sue was made, and the consideration paid
to the foreign corporation for such transfer
or issue; and

(3) An analysis of the changes in the
corporation’s surplus accounts occurring
on or after January 1, 1963.

(iii) Exclusion of information previ-
oudly furnished. In any case where any
identical item of information required to
be filed under this paragraph by a share-
holder with respect to a foreign corpora-
tion has previously been furnished by
such shareholder in any return made in
accordance with the provisions of this sec-
tion, such shareholder may satisfy the re-
quirements of this paragraph by filing
Form 5471, identifying such item of in-
formation, the date furnished, and stating
that it is unchanged.

* % % % %

(e) * k%

(5) [Reserved]. For further guidance
see § 1.6046-1T(e)(5).

(f) * * *

(4) [Reserved].

(1) Effective/applicability date—(1) * * *

(2) Paragraph (c)(1)(iii) of this section
applies to taxable years ending after De-
cember 31, 2013.

Par. 11. Section 1.6046—1T is added to
read as follows:

§ 1.6046—1T Returns as to organizations
or reorganizations of foreign
corporations and as to acquisitions of
their stock (temporary).

(A1) through (€)(4). [Reserved)]. For fur-
ther guidance, see § 1.6046—-1(8)(1) through
©@).
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(5) Persons excepted from furnishing
items of information. Any person required
to furnish any item of information under
paragraph (b) or (c) of this section with
respect to a foreign corporation may, if
such item of information is furnished by
another person having an equal or greater
stock interest (measured in terms of value
of such stock) in such foreign corporation,
satisfy such requirement by filing a state-
ment with his return on Form 5471 indi-
cating that such liability has been satisfied
and identifying the return in which such
item of information was included. This
paragraph (e)(5) does not apply to persons
excepted from filing a return by reason of
the provisions of paragraph (€)(4) of this
section.

(f) (1) through (1)(2). [Reserved]. For fur-
ther guidance, see § 1.6046—1(f)(1) through
2.

(3) Paragraph (€)(5) of this section ap-
plies to returns filed on or after December
31, 2013. See paragraph (e)(5) of § 1.6046—
1, as contained in 26 CFR part 1 revised as
of April 1, 2012, for returns filed before
December 31, 2013. 126.

(m) Expiration date. Paragraph (€)(5)
of this section expires on or before De-
cember 30, 2016.

John Dalrymple,
Deputy Commissioner for Services and
Enforcement.

Approved December 12, 2013

Mark J. Mazur,
Assistant Secretary of the Treasury
(Tax Palicy).

(Filed in the Office of the Federal Register on December 30,
2013, 8:45 am., and published in the issue of the Federal
Register for December 31, 2013, 78 F.R. 79602)
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Part lll. Administrative, Procedural, and Miscellaneous

Reliance on Proposed
Regulations for Tax-exempt
Hospitals

Notice 2014-2
SECTION 1. PURPOSE

This notice confirms that tax-exempt
hospital organizations can rely on pro-
posed regulations under & 501(r) con-
tained in notices of proposed rulemaking
published on June 26, 2012, and April 5,
2013, pending the publication of final reg-
ulations or other applicable guidance.

SECTION 2. BACKGROUND

Section 9007 of the Patient Protection
and Affordable Care Act, Public Law
111-148 (124 Stat. 119 (2010)), added
88 501(r) and 4959 to the Internal Reve-
nue Code and amended § 6033(b) of the
Code. These provisions affect organiza-
tions that operate one or more hospital
facilities and that are exempt or are seek-
ing exemption from federal income tax
because they are described in § 501(c)(3)
of the Code (“hospital organizations’).
Section 501(r)(1) provides that a hospital
organization will not be treated as de-
scribed in 8 501(c)(3) unless the organi-
zation meets the requirements of
§ 501(r)(3) through (r)(6).

The statutory requirements of § 501(r)
(except for § 501(r)(3)) are effective for a
hospital organization’s first taxable year
beginning after March 23, 2010. The ef-
fective date for § 501(r)(3) is a hospital
organization’ sfirst taxable year beginning
after March 23, 2012.

On June 26, 2012, the Department of
the Treasury (“Treasury Department”)
and the Internal Revenue Service (“IRS”)
published a notice of proposed rulemak-
ing in the Federa Register (REG-
130266-11, 2012-32 |.R.B. 126, [77 FR
38148]) (“2012 proposed regulations’)
that contains proposed regulations regard-
ing the requirements of § 501(r)(4), (r)(5).
and (r)(6). In addition, § 1.501(r)-1 of the
2012 proposed regulations contains defi-
nitions of “hospital organization,” *“hospi-
tal facility,” and other key terms used in
the regulations. The preamble of the 2012
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proposed regulations provides that tax-
payers may rely on the 2012 proposed
regulations until final or temporary regu-
lations are issued.

On April 5, 2013, the Treasury Depart-
ment and the IRS published a notice of
proposed rulemaking in the Federal Reg-
ister (REG-106499-12, 2013-21 I.R.B.
1111, [78 FR 20523]) (“2013 proposed
regulations’) that contains proposed reg-
ulations regarding the community health
needs assessment (CHNA) requirements
of 8§ 501(r)(3) and the related reporting
obligations under § 6033 and excise tax
under § 4959. In addition, the 2013 pro-
posed regulations provide guidance on the
consequences for failing to meet any of
the 8 501(r) requirements. The 2013 pro-
posed regulations aso make minor
amendments to the definitions of “hospital
facility” and “hospital organization” con-
tained in the 2012 proposed regulations
and note that the definitions and concepts
contained in the 2012 proposed regula
tions generally apply for purposes of the
2013 proposed regulations. The 2013 pro-
posed regulations provide that a hospital
facility may rely on § 1.501(r)-3 of the
2013 proposed regulations for any CHNA
conducted or implementation strategy ad-
opted on or before the date that is six
months after the date those proposed reg-
ulations are published as fina or tempo-
rary regulations in the Federal Register.

A hospital organization must comply
with the statutory requirements of
8 501(r), which are aready in effect. The
2012 and 2013 proposed regulations and
other interim guidance represent, in the
view of the Treasury Department and the
IRS, a reasonable interpretation of the
statute. However, hospital organizations
will not be required to comply with the
2012 and 2013 proposed regulations until
such regulations are published as final or
temporary regulations.

SECTION 3. RELIANCE

Because the preamble to the 2013 pro-
posed regulations did not expressly men-
tion whether taxpayers could rely on sec-
tions other than § 1.501(r)-3 pending the
publication of fina or temporary regula
tions, some commenters have asked
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whether they can rely currently on the
other sections of the 2013 proposed reg-
ulations. The Treasury Department and
the IRS confirm that tax-exempt organi-
zations may rely on all of the provisions
of both the 2012 and 2013 proposed
regulations pending the publication of
final or temporary regulations or other
applicable guidance. In addition, orga-
nizations may rely on § 1.501(r)-3 of
the 2013 proposed regulations for any
CHNA conducted or implementation
strategy adopted on or before the date
that is six months after final or tempo-
rary regulations are published.

The 2013 proposed regulations make
minor amendments to the definitions of
“hospital facility” and “hospital organiza-
tion” contained in the 2012 proposed reg-
ulations. Tax-exempt hospital organiza-
tions may rely on either the definitions in
the 2012 proposed regulations or the
amended definitions in the 2013 proposed
regulations until final or temporary regu-
lations or other applicable guidance are
published. Thus, for example, in accor-
dance with the definition of “hospital fa-
cility” in § 1.501(r)-1(b)(15) of the 2012
proposed regulations, a hospital organiza-
tion may, but is not required to, treat mul-
tiple buildings operated under a single
state license as asingle hospital facility. In
addition, organizations may rely on the
definition of what it means to be “operat-
ing a hospital facility” in § 1.501(r)—
1(c)(2) of the 2013 proposed regulations—
including the exceptions provided in
§ 1.501(n-1(c)(2)(i) and (ii) for certain
tax-exempt organizations that are partners
in partnerships that operate hospital facil-
ities — to determine whether an organiza-
tion “operates’ a hospital facility and is,
therefore, subject to the requirements of
§ 501(r). Organizations may rely on the
two exceptions provided in § 1.501(r)—
1(c)(2)(i) and (ii) of the 2013 proposed
regulations for purposes of the 2013 Form
990, Return of Organization Exempt from
Income Tax, and Schedule H, Hospitals,
of the Form 990, notwithstanding the fact
that the instructions to the 2013 Form 990
and Schedule H do not mention these ex-
ceptions.
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SECTION 4. DRAFTING
INFORMATION

The principal authors of this notice are
Garrett Gluth of the Tax Exempt and Gov-
ernment Entities Division of the IRS and
Amber Mackenzie of the Office of Divi-
sion Counsel/Associate Chief Counsel
(Tax Exempt and Government Entities).
However, other personnel from the IRS
and Treasury Department participated in
developing this notice. For further infor-
mation regarding this notice, contact Mr.
Gluth at (202) 317-8413 or Ms. Macken-
zie at (202) 317-5800 (not toll-free num-
bers).

Proposed Procedures for
Charitable Hospitals to
Correct and Disclose
Failures to Meet § 501(r)

Notice 2014-3
PURPOSE AND BACK GROUND

This notice contains a proposed reve-
nue procedure that provides correction
and disclosure procedures under which
certain failures to meet the requirements
of § 501(r) of the Internal Revenue Code
will be excused for purposes of
§ 501(r)(2) and 501(r)(2)(B).

Section 9007 of the Patient Protection
and Affordable Care Act, Public Law
111-148 (124 Stat. 119 (2010)), enacted
8§ 501(r), which imposes additional re-
quirements on charitable hospital organi-
zations. Section 501(r)(1) provides that a
hospital organization will not be treated as
described in § 501(c)(3) unless the orga-
nization meets the requirements of
§ 501(r)(3) through (r)(6). Similarly,
8 501(r)(2)(B)(ii) provides that a hospital
organization operating more than one hos-
pital facility will not be treated as de-
scribed in § 501(c)(3) with respect to any
such hospital facility for which the re-
quirements of 8 501(r) are not separately
met.

On June 26, 2012, the Department of
the Treasury (“Treasury Department”)
and the Internal Revenue Service (“IRS")
published a notice of proposed rulemak-
ing in the Federal Register (REG-
130266-11, 2012-32 I.R.B. 126 [77 FR
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38148]) (“2012 proposed regulations’)
that contains proposed regulations regard-
ing the reguirements of § 501(r)(4), (r)(5),
and (r)(6). On April 5, 2013, the Treasury
Department and the IRS published a no-
tice of proposed rulemaking in the Federal
Register (REG-106499-12, 2013-21
[.R.B. 1111 [78 FR 20523]) (“2013 pro-
posed regulations’) that contains pro-
posed regulations regarding the require-
ments of § 501(r)(3) and the consequences
for failing to meet any of the § 501(r)
requirements.

To provide an incentive for hospital
organizations to take steps not only to
avoid failures but to remedy and disclose
them when they occur, the 2013 proposed
regulations specify that, for purposes of
§ 501(r)(1) and 501(r)(2)(B), a hospital
organization’ s failure to meet one or more
of the requirements described in § 501(r)
and 8 1.501(r)-3 through & 1.501(r)-6
that is neither willful nor egregious will be
excused if the hospital organization cor-
rects the failure and makes disclosure in
accordance with the rules set forth in ad-
ditional guidance to beissued by the Trea-
sury Department and the IRS.

This notice provides a proposed reve-
nue procedure that if adopted would con-
tain that additional guidance.

REQUEST FOR COMMENTS

The Treasury Department and the IRS
invite comments regarding the procedures
set forth in the proposed revenue proce-
dure, including what additional examples,
if any, would be helpful to include and
whether hospitals should be required to
make disclosure in ways other than report-
ing on Schedule H, Hospitals, of its Form
990, Return of Organization Exempt
From Income Tax, such as on their Web
sites.

Comments should refer to Notice
2014-3 and be submitted by March 14,
2014, to:

Internal Revenue Service
CC:PA:LPD:PR (Notice 2014-3)
P.O. Box 7604

Ben Franklin Station
Washington, DC 20044

Submissions may be hand delivered
Monday through Friday between the
hours of 8 am. and 4 p.m. to:

408

CC:PA:LPD:PR (Notice 2014-3)
Courier's Desk

Internal Revenue Service

1111 Constitution Avenue, N.W.
Washington, D.C. 20224

Alternatively, comments may be submit-
ted electronically viae-mail to the following
address:  Notice.Comments@irscounsel.
treas.gov. Please include “Notice
2014-3" in the subject line.

All comments submitted by the public
will be available for public inspection and

copying.
DRAFTING INFORMATION

The principa author of this notice is
Garrett Gluth of the Exempt Organiza-
tions, Tax Exempt and Government Enti-
ties Division. For further information re-
garding this notice, contact Garrett Gluth
at 202-317-8413 (not a toll-free number).

PROPOSED REVENUE
PROCEDURE

SECTION 1. PURPOSE

This revenue procedure provides guid-
ance regarding correction and disclosure
procedures for hospital organizations to
follow so that certain failures to meet the
requirements of § 501(r) of the Internal
Revenue Code will be excused for pur-
poses of § 501(r)(1) and 501(r)(2)(B).

SECTION 2. BACKGROUND

Section 9007 of the Patient Protection
and Affordable Care Act, Public Law
111148 (124 Stat. 119 (2010)), enacted
§ 501(r), which imposes additional require-
ments on charitable hospital organizations.
Section 501(r)(1) provides that a hospital
organization described in § 501(r)(2) will
not be treated as described in § 501(c)(3)
unless the organization meets the require-
ments of § 501(r)(3) through (r)(6).

Section 501(r)(2)(A) defines a hospital
organization as including any organiza-
tion that operates a facility required by a
state to be licensed, registered, or simi-
larly recognized as a hospital.

Section 501(r)(2)(B) requires a hospi-
tal organization that operates more than
one hospital facility to meet the require-
ments of § 501(r) separately with respect
to each hospital facility and provides that
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such a hospital organization will not be
treated as described in § 501(c)(3) with
respect to any hospital facility for which
the requirements of § 501(r) are not sep-
arately met.

Section 501(r)(3) requires a hospital
organization to conduct a community
health needs assessment (CHNA) every
three years and adopt an implementation
strategy to meet the community health
needs identified through such assess-
ment. Section 4959 imposes a $50,000
excise tax on a hospital organization
that fails to meet the CHNA require-
ments of § 501(r)(3).

Section 501(r)(4) requires a hospital
organization to establish afinancial assis-
tance policy (FAP) and apolicy relating to
emergency medical care.

Section 501(r)(5) requires a hospital
organization to limit amounts charged for
emergency or other medically necessary
care that is provided to individuals €ligi-
ble for assistance under the organization's
FAP (FAP-eligible individuals) to not
more than the amounts generally billed to
individuals who have insurance covering
such care. Section 501(r)(5) aso prohibits
the use of gross charges.

Section 501(r)(6) requires a hospital
organization to make reasonable efforts to
determine whether an individual is FAP-
eligible before engaging in extraordinary
collection actions (ECAS) against the in-
dividual.

The statutory requirements of § 501(r)
(except for § 501(r)(3)) are effective for a
hospital organization’s first taxable year
beginning after March 23, 2010. Section
501(r)(3) is effective for a hospital orga-
nization’s first taxable year beginning af-
ter March 23, 2012.

On June 26, 2012, the Department of
the Treasury (“Treasury Department”)
and the Internal Revenue Service (“IRS”)
published a notice of proposed rulemak-
ing in the Federa Register (REG-
130266-11, 2012-32 I.R.B. 126 [77 FR
38148]) (“2012 proposed regulations’)
that contains proposed regulations re-
garding the requirements of § 501(r)(4),
(n(5), and (r)(6). On April 5, 2013, the
Treasury Department and the IRS pub-

lished a notice of proposed rulemaking
in the Federal Register (REG-106499—
12, 2013-21 I|.R.B. 1111 [78 FR
20523]) (“2013 proposed regulations”)
that contains proposed regulations re-
garding the CHNA requirements of
§ 501(r)(3) and the consequences for
failing to meet any of the 8 501(r) re-
guirements.

Under § 1.501(r)—2(c) of the 2013 pro-
posed regulations, a hospital facility’s
failure to meet the requirements of
§ 501(r) and § 1.501(r)-3 through
§ 1.501(r)-6 of the regulations that is
neither willful nor egregious shall be
excused for purposes of § 501(r)(1) and
501(r)(2)(B) if the hospital facility cor-
rects and makes disclosure of the failure
in accordance with arevenue procedure,
notice, or other guidance to be published
in the Internal Revenue Bulletin.

Under § 1.501(r)-2(b) of the 2013 pro-
posed regulations, a hospital facility’s
omission of required information from a
report or policy described in 8§ 1.501(r)-3
or § 1.501(r)—4, or error with respect to the
implementation or operational requirements
described in  § 1.501(r)-3 through
§ 1.501(r)—6, will not be considered afail-
ureto meet arequirement of § 501(r) if (1)
such omission or error was minor, inad-
vertent, and due to reasonable cause; and
(2) the hospital facility corrects such
omission or error as promptly after dis-
covery asis reasonable given the nature of
the omission or error. Because minor and
inadvertent omissions and errors due to
reasonable cause that are corrected in ac-
cordance with the requirements of
§ 1.501(r)—2(b) of the 2013 proposed reg-
ulations are not considered failures to
meet a requirement of § 501(r), hospitals
do not need to use the correction and
disclosure procedures described in this
revenue procedure for such omissions and
errors. However, an organization that
wants to correct a minor and inadvertent
omission or error may rely on the prin-
ciples regarding correction described in
section 5 of this revenue procedure in
meeting the correction requirements of
§ 1.501(r)-2(b)(2).

SECTION 3. EFFECT

.01 In general. The IRS will not treat a
hospital organization’s failure to meet a
requirement of § 501(r) as a failure for
purposes of § 501(r)(1) and 501(r)(2)(B)
if the failure falls within the scope of
section 4 and the hospital organization
corrects the failure in accordance with
section 5 and discloses the failure in ac-
cordance with section 6.

.02 Excise tax under § 4959. Notwith-
standing the treatment of a failure to meet
arequirement of § 501(r) as not afailure
under section 3.01 for purposes of
8§ 501(r)(1) and 501(r)(2)(B), a hospital
organization may be subject to excise
tax under § 4959 for failures to meet the
requirements of § 501(r)(3).

SECTION 4. SCOPE

.01 In general. A hospital organization
may rely upon this revenue procedure to
correct and disclose any failure to meet a
requirement of 8 501(r) that is not willful
or egregious, provided that the hospital
organization has begun correcting the fail-
ure in accordance with section 5 and that
it has disclosed the failure in accordance
with section 6 before the hospital organi-
zation is first contacted by the IRS con-
cerning an examination of the organiza-
tion. If the annual return for thetax year in
which the failure is discovered is not yet
due (with extensions), then the hospital
organization need only to have begun cor-
recting the failure in accordance with sec-
tion 5 before the hospital organization is
first contacted by the IRS concerning an
examination.

.02 Willful or egregious. A failure that
is willful includes a failure due to gross
negligence, reckless disregard, or willful
neglect. A hospital organization’s correc-
tion and disclosure of a failure does not
create a presumption that the failure was
not willful or egregious. However, the fact
that correction and disclosure in accor-
dance with this revenue procedure were
made will be considered as a factor and

In addition, § 1.501(r)—2(a)(8) of the 2013 proposed regul ations provides that, for purposes of determining whether to continue to recognize the § 501(c)(3) status of a hospital organization,
the IRS will consider whether a hospital organization corrected a failure as promptly after discovery as was reasonable given the nature of the failure. A hospital organization that cannot
or does not have an error or omission excused by following the correction and disclosure procedures outlined in this revenue procedure may nevertheless use these principlesin demonstrating

that they satisfy the factor described in § 1.501(r)-2(a)(8).

Bulletin No. 2014-3

409

January 13, 2014



may tend to indicate that an error or omis-
sion may not have been willful or egre-
gious.

SECTION 5. CORRECTION

.01 Correction principles. Correction
must be made in accordance with the fol-
lowing principles:

(1) Restoration of affected persons. To
the extent reasonably feasible, the correc-
tion should be made with respect to each
affected person, if any, and should restore
the affected person(s) to the position they
would have been in had the failure not
occurred, regardless of whether the harm
suffered by the affected person(s) oc-
curred in a prior year and regardless of
whether such prior year isaclosed taxable
year.

(2) Reasonable and appropriate cor-
rection. The correction should be reason-
able and appropriate for the failure. De-
pending on the nature of the failure, there
may be more than one reasonable and
appropriate correction.

(3) Timing. The correction should be
made as promptly after discovery as is
reasonable given the nature of the failure.

(4) Implementation/modification of safe-
guards. If the hospital organization has not
established practices and procedures
(whether informal or formal) for its hos-
pital facility or facilities that are reason-
ably designed to achieve each facility’s
compliance with the requirements of
8 501(r), the hospital organization should
establish such practices and procedures as
part of its correction. If the hospital orga-
nization has established practices and pro-
ceduresfor its hospital facility or facilities
to achieve compliance with § 501(r) but
those practices and procedures failed to
anticipate the particular type of failure
that occurred, the hospital organization
should determine if changes to its prac-
tices and procedures are needed to reduce
the likelihood of that type of failure recur-
ring and to assure prompt identification
and correction of any such failures that do
occur. If it identifies any such changes to
its practices and procedures, it should im-
plement those changes.

.02 Examples. The provisions of sec-
tion 5.01 may be illustrated by the follow-
ing examples. For purposes of these ex-
amples, assume that the hospital facility
corrected the failure with respect to al
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affected persons as promptly after discov-
ery asisreasonable given the nature of the
failure and put into place revised or newly
established practices and procedures to
minimize the likelihood of the failure re-
curring.

(1) A hospital facility that has failed to
adopt a CHNA report that contains all of
the elements required by § 1.501(r)—3 may
correct the failure by preparing and
adopting a CHNA report containing all
of the required elements and making the
corrected CHNA report widely available
on a Web site within the meaning of
§ 1.501(r)-1(c)(4) of the 2013 proposed
regulations.

(2) A hospital facility that has failed to
adopt a FAP that contains all of the
elements required by § 1.501(r)—4 may
correct the failure by establishing a FAP
containing all of the required elements,
including making the corrected FAP
widely available on a Web site within
the meaning of § 1.501(r)-1(c)(4) of the
2013 proposed regulations.

(3) A hospital facility has failed to
meet the requirements of § 1.501(r)-5 be-
cause, due to processing errors, it charged
FAP-eligible individuals more than an
amount permitted under that section. The
errors were discovered during the month-
end accounting period closing. The hospi-
tal facility may correct the failure by pro-
viding al of the affected FAP-eligible
individuals with an explanation of the er-
ror, a corrected billing statement, and a
refund of any payments the individuals
made to the hospital facility (or any third
party) in excess of the amount they are
determined to owe as FAP-eligible indi-
viduals.

(4) If ahospital facility fails to prop-
erly implement a policy required under
§ 1.501(r)—4 and that failure does not
involve overcharging a FAP-eligible in-
dividual or engaging in an ECA (for
example, afailure to widely publicize a
FAP in the manner described in the
FAP), the hospital facility may correct
the failure by beginning to implement
the policy correctly and taking reason-
able actions to compensate for the fail-
ure (such as doing additional outreach
or advertising of the FAP in local media
in the case of a failure to widely publi-
cize the FAP).
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SECTION 6. DISCLOSURE

A failure is disclosed for purposes of
this revenue procedure if the hospital or-
ganization reports the following informa-
tion on Schedule H, Hospitals, of its Form
990, Return of Organization Exempt From
Income Tax, for the tax year in which the
failure is discovered:

(1) A description of the failure, including
the type of failure, the hospital facility or
fecilities where the failure occurred, the
date(s) of the failure, the number of occur-
rences, and, in the case of failures to meet
the operational requirementsin 8§ 1.501(r)-5
or § 1.501(r)—6, the number of persons af-
fected and the dollar amounts involved. In
addition, a hospital organization must describe
the cause of the failure and the practices and
procedures (if any) that were in place prior to
the occurrence of the failure to detect or pre-
vent the type of failure that occurred.

(2) A description of the discovery, in-
cluding how it was made and the timing of
discovery.

(3) A description of the correction
made, including the method of correction,
the date of correction, and whether all
persons were restored to the position they
would have been in had the failure not
occurred and, if not, the reasons why.

(4) A description of the practices and
procedures, if any, that were revised or
newly established by the hospital organiza-
tion for its hospita facility or facilities to
minimize the likelihood of the type of fail-
ure recurring and to promptly identify and
correct any such future failures that do occur;
or, if no practices and procedures were revised
or newly established by the hospitd organiza:
tion, an explandtion of why no changes in
practices and procedures were needed.

SECTION 7. EFFECTIVE DATE

This revenue procedure is effective on
and after [INSERT DATE OF PUBLICA-
TION OF THE FINAL REVENUE PRO-
CEDURE IN THE INTERNAL REVE-
NUE BULLETIN].

SECTION 8. DRAFTING
INFORMATION

The principa author of this Revenue
Procedure is Garrett Gluth of the Exempt
Organizations, Tax Exempt and Govern-
ment Entities Division. For further infor-
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mation regarding this revenue procedure,
contact Garrett Gluth at 202-317-8413
(not a toll-free number).

26 CFR 1.6033-2. Returns by exempt organizations
(taxable years beginning after December 31, 1969)
and returns by certain nonexempt organizations (tax-
able years beginning after December 31, 1980).

Rev. Proc. 2014-11

SECTION 1. PURPOSE

.01 This revenue procedure provides
procedures for reinstating the tax-exempt
status of organizations that have had their
tax-exempt status automatically revoked
under section 6033(j)(1) of the Internal
Revenue Code (“Code”) for failure to file
required Annual Returns or notices for
three consecutive years.

.02 Sreamlined Retroactive Reinstate-
ment Process. An organization that was
eligible to file either Form 990—EZ, Short
Form Return Of Organization Exempt
from Income Tax, or Form 990-N,
e-Postcard, for each of the three consec-
utive yearsthat it failed to file and that has
not previously had its tax-exempt status
automatically revoked may use the pro-
cess described in SECTION 4 of this rev-
enue procedure to apply for streamlined
retroactive reinstatement of its tax-exempt
statusif it applies not later than 15 months
after the later of the date of the Revoca-
tion Letter or the date on which the IRS
posted the organization's name on the Re-
vocation List.

.03 Retroactive Reinstatement Process
(Within 15 Months of Revocation). An
organization that is not eligible to use the
streamlined process may use the process
described in SECTION 5 of this revenue
procedure to apply for retroactive reingtate-
ment of its tax-exempt statusif it applies not
later than 15 months after the later of the
date of the Revocation Letter or the date on
which the IRS posted the organization's
name on the Revocation Ligt.

.04 Retroactive Reinstatement Process.
If it has been more than 15 months from
the later of the date of the Revocation
L etter or the date on which the IRS posted
the organization’s name on the Revoca-
tion List, an organization may apply for
retroactive reinstatement of its tax-exempt
status only under the process described in
SECTION 6 of this revenue procedure.
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.05 Post-Mark Date Process. An orga-
nization may apply for reinstatement of its
tax-exempt status effective from the Post-
Mark Date at any time, regardless of
whether it is eligible to use any of the
three retroactive reinstatement processes
described in SECTIONS 4 through 6 of
this revenue procedure, by using the pro-
cess described in SECTION 7 of this rev-
enue procedure.

SECTION 2. DEFINITIONS

.01 For purposes of this revenue pro-
cedure —

(1) “Application” means Form 1023, Ap-
plication for Recognition of Exemp-
tion Under Section 501(c)(3) of the
Internal Revenue Code; Form 1024,
Application for Recognition of Ex-
emption Under Section 501(a); or
any other prescribed form or proce-
dure regularly used to apply for rec-
ognition of exempt status as provided
in Rev. Proc. 2013-9, 2013-2 |.R.B.
255, or its successor.

(2) “Annual Return” means the return
that the organization must file annu-
aly under section 6033(8) (eg.
Form 990, Return of Organization
Exempt from Income Tax, Form
990—EZ, Short Form Return of Or-
ganization Exempt from Income Tax,
or Form 990—PF, Return of Private
Foundation).

(3) “Post-Mark Date” means the date on
which the organization files an Ap-
plication for reinstatement of its tax-
exempt status.

(4) “Reasonable  Cause  Statement”
means the statement described in
SECTION 8 of this revenue proce-
dure.

(5) “Revocation Date’ meansthe date on
which the organization’s exempt sta-
tusis automatically revoked pursuant
to section 6033(j)(1) for failing to file
an Annua Return or naotice for three
consecutive years. The Revocation
Date is the date set by the Secretary
for the filing of the third Annua Re-
turn or notice, athough an organiza-
tion's exempt status will not be auto-
matically revoked pursuant to section
6033(j) unless the organization failed
to file an Annua Return or notice for
three consecutive years on or before
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the date, including any requested ex-
tensions, set by the Secretary for the
filing of the third Annual Return or
notice.

(6) “Revocetion Letter” means the letter
issued by the IRS to the organization
providing notice that the organiza-
tion's exempt status is revoked for
failing to file an Annua Return or
notice for three consecutive years on
or before the date set by the Secretary
for the filing such third Annua Re-
turn or notice.

(7) “Revocation List” means the list
of all organizations that have had
their tax-exempt statuses revoked
under section 6033(j)(1), which
the Secretary is required to pub-
lish and maintain. The IRS pub-
lishes the Revocation List on
(http://www.irs.gov/Charities-&-
Non-Pr ofits/Exempt-Or gani zations-
Select-Check).

SECTION 3. BACKGROUND

.01 In genera, section 6033(a)(1) re-
quires an organization exempt from taxa-
tion under section 501(a) or a nonexempt
charitable trust treated as a private foun-
dation under section 4947(a)(1) to file an
Annual Return. Most small organizations
(other than private foundations or section
509(a)(3) supporting organizations) whose
annual gross receipts are normally not more
than $50,000 ($25,000 for taxable years be-
ginning before January 1, 2010) are not re-
quired to file an Annua Return, but are
required to file an annud notice, Form
990N, instead. See |.R.C. § 6033(a)(3) and
6033(i); Rev. Proc. 201115, 2011-3 1.R.B.
322.

.02 Currently, an organization (other
than a private foundation or supporting
organization) may file Form 990N if the
organization normally has annual gross
receipts of $50,000 or less. An organiza-
tion may file Form 990-EZ if the organi-
zation has gross receipts of less than
$200,000 and total assets of less than
$500,000 at the end of the taxable year.
However, these dollar thresholds are sub-
ject to change.

.03 The Pension Protection Act of
2006, Pub. L. N0.109-280, 120 Stat. 780,
§ 1223 (2006) (“PPA™), added section
6033(j) to the Code, effective for taxable
years beginning after 2006.
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.04 Section 6033(j)(1) automatically
revokes the tax-exempt status of any or-
ganization described in section 6033(a)(1)
that fails to file a required Annual Return
for three consecutive years or any organi-
zation described in section 6033(i) that
fallsto file an Annua Return or notice for
three consecutive years. Revocation under
section 6033(j)(1) is effective on and after
the date set by the Secretary for the filing
of the third Annual Return or notice.

.05 In accordance with section
6033(j)(1), the IRS updates the Revoca-
tion List monthly. The IRS aso mails a
letter to the last known address of each
organization on the Revocation List to
notify the organization that its tax-exempt
status has been revoked under section
6033())(1).

.06 Section 6033(j)(2) provides that
any organization that has had its tax-
exempt status automatically revoked un-
der section 6033(j)(1) must apply to the
IRS in order to obtain reinstatement of its
tax-exempt status, regardless of whether
the organization was originally required to
apply for recognition of its tax exemption.
For example, if the tax-exempt status of a
subordinate organization included in a
group exemption letter is automatically
revoked under section 6033(j)(1), the sub-
ordinate organization must apply for rein-
statement of its tax-exempt status on its
own behalf. If the Application is ap-
proved, the effective date of the organiza-
tion's reinstated tax-exempt status gener-
ally will be the Post-Mark Date. However,
section 6033(j)(3) provides that if, upon
application for reinstatement, an organiza-
tion “can show to the satisfaction of the
Secretary evidence of reasonable cause
for the failure described in [section
6033(j)(1)], the organization's exempt
status may, in the discretion of the Secre-
tary, be reinstated effective from the date
of the revocation.”

.07 Section 6652 provides for penalties
for failure to file certain information re-
turns. Section 6652(c)(1)(A)(i) imposes a
penalty for failure to file a return required
under section 6033 on the date and in the
manner prescribed by section 6033. Sec-
tion 6652(c)(1)(E) provides that the pen-
alty does not apply to the notice required
under section 6033(i) (Form 990—N).
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SECTION 4. STREAMLINED
RETROACTIVE REINSTATEMENT
OF TAX-EXEMPT STATUS FOR
SMALL ORGANIZATIONS WITHIN
15 MONTHS OF REVOCATION.

.01 An organization that was eligible to
file either Form 990—-EZ or 990—N for
each of the three consecutive years that it
failed to file, and that has not previously
had its tax-exempt status automatically re-
voked pursuant to section 6033(j), may
apply to have its tax-exempt status retro-
actively reinstated effective from the Re-
vocation Date if it does both of the fol-
lowing:

(1) Completes and submits an Applica
tion at the address provided in the
ingtructions to the Application not
later than 15 months after the later of
the date of the Revocation Letter or
the date on which the IRS posted the
organization’s name on the Revocer
tion List. To facilitate processing, or-
ganizations should write “Revenue
Procedure 2014-11, Streamlined
Retroactive Reinstatement” on the
top of the Application.

(2) Includes the appropriate user fee
with the Application. See Rev.
Proc. 2013-8, 2013-1 |.R.B. 237,
section 6.07, or its successor.

.02 If an organization files an Applica-
tion pursuant to SECTION 4.01 and its
Application is approved, then for purposes
of section 6033(j), the organization will be
deemed to have reasonable cause for its
failures to file Forms 990—EZ or 990—N,
as applicable, for three consecutive years
and it will be reinstated retroactively to
the Revocation Date. This rule will apply
to Applications submitted before the date
the IRS revises the Form 1023 and Form
1024 to permit organizations that other-
wise qualify for retroactive reinstatement
under this SECTION 4 to demonstrate
reasonable cause by attesting that the or-
ganization’s failure to file was not inten-
tional and that it has put in place proce-
dures to filein the future. After such date,
reasonable cause may be demonstrated
through that attestation.

.03 The Service will not impose the
penalty under section 6652(c) for failure
to file Annual Returns for the three con-
secutive taxable years for which the orga-
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nization was required, but failed, to file
Form 990-EZ, if the organization that is
retroactively reinstated under this SEC-
TION 4, files properly completed and ex-
ecuted paper Forms 990—EZ for all such
taxable years. For any year for which the
organization was €ligible to file a Form
990—N, the organization is not required to
file a prior year Form 990—N or Form
990-EZ for such year. The Forms
990—EZ must be mailed to the following
address:

Department of Treasury
Internal Revenue Service Center
Ogden, UT 84201-0027

The organization should write “Retroac-
tive Reinstatement” on the Forms 990—
EZ.

SECTION 5. RETROACTIVE
REINSTATEMENT OF TAX-EXEMPT
STATUS WITHIN 15 MONTHS OF
REVOCATION.

.01 An organization that is not eligible
to apply under SECTION 4 of this reve-
nue procedure may apply to have its tax-
exempt status retroactively reinstated ef-
fective from the Revocation Dateif it does
al of the following:

(1) Completes and submits the appro-
priate Application to the address
provided in the instructions to the
Application not later than 15
months after the later of the date of
the Revocation Letter or the date on
which the IRS posted the organiza-
tion’s name on the Revocation List.
To facilitate processing, organize-
tions should write “Revenue Proce-
dure 2014-11, Retroactive Ren-
statement” on top of the Application.

(2) Includes the appropriate user fee
with the Application. See Rev.
Proc. 2013-8, 20131 |I.R.B. 237,
section 6.07, or its successor.

(3) Includes the Reasonable Cause
Statement described in SECTION
8.01 of this revenue procedure with
the Application;

(4) Includes a statement with the Ap-
plication confirming that it has filed
the Annual Returns required in step
(5) below.

(5) Files properly completed and exe-
cuted paper Annua Returns for al
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taxable years in the consecutive
three-year period for which the or-
ganization was required, and failed,
to file Annual Returns (and for any
other taxable years after such pe-
riod and before the Post-Mark Date
for which required returns were due
and not filed). The Annual Returns
must be mailed to the following
address:

Department of the Treasury
Internal Revenue Service Center
Ogden, UT 84201-0027

.02 The Service will not impose the
penalty under section 6652(c) for the fail-
ure to file Annual Returns for the three
consecutive taxable years for which the
organization was required, but failed, to
file Annual Returns, if the organization’s
Application is approved, it satisfies all the
requirements of SECTION 5.01 of this
revenue procedure, and the organization is
retroactively reinstated effective from the
Revacation Date. The organization should
write “Retroactive Reinstatement” on the
Annual Returns.

SECTION 6. RETROACTIVE
REINSTATEMENT MORE THAN 15
MONTHS AFTER REVOCATION

.01 An organization that applies for
reinstatement of its tax-exempt status
more than 15 months from the later of the
date of the Revocation Letter or the date
on which the IRS posted the organiza-
tion’s name on the Revocation List may
have its tax-exempt status retroactively
reinstated effective from the Revocation
Date only if it satisfies all the require-
ments of SECTION 5.01 of this revenue
procedure, except that it must provide the
Reasonable Cause Statement described in
SECTION 8.02 of this revenue procedure
(in place of the one described in
SECTION 8.01) for the requirement de-
scribed in SECTION 5.01(3).

.02 The Service will not impose the
penalty under section 6652(c) for the fail-
ure to file Annual Returns for the three
consecutive taxable years for which the
organization was required, but failed, to
file Annual Returns, if the organization’s
Application is approved, it satisfies all the
requirements of SECTION 6.01 of this
revenue procedure, and the organization is
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retroactively reinstated effective from the
Revocation Date. The organization should
write “Retroactive Reinstatement” on the
Annual Returns.

SECTION 7. REINSTATEMENT OF
TAX-EXEMPT STATUS FROM POST-
MARK DATE

.01 An organization may apply for re-
instatement of its tax-exempt status effec-
tive from the Post-Mark Date by complet-
ing and submitting the appropriate
Application to the address provided in the
instructions to the Application and includ-
ing the appropriate user fee with the Ap-
plication. To facilitate processing, the or-
ganization should write “Revenue
Procedure 2014—11, Reinstatement Post-
Mark Date” on the top of the Application.

SECTION 8. REASONABLE CAUSE
STATEMENT

.01 To be retroactively reinstated under
SECTION 5 of this revenue procedure, an
organization must establish reasonable
cause with respect to its failure to file a
required Annual Return or notice for at
least one of the three consecutive yearsin
which it failed to file.

.02 To beretroactively reinstated under
SECTION 6 of this revenue procedure, an
organization must establish reasonable
cause with respect to its failure to file a
required Annual Return or notice for all
three years that it failed to file such An-
nual Returns or notice.

.03 To establish reasonable cause un-
der this section of this revenue procedure,
an organization must establish that it ex-
ercised ordinary business care and pru-
dence in determining and attempting to
comply with its reporting requirements
under section 6033. In determining
whether the organization establishes rea-
sonable cause, the IRS will take into ac-
count al pertinent facts and circum-
stances.

.04 The Reasonable Cause Statement
under paragraph .01 or .02 must provide
all of the facts that support a claim for
reasonable cause for failing to file a re-
quired Annual Return or notice for the
relevant tax year or period, including a
detailed description of all the facts and
circumstances that led to the failure, the
discovery of the failure, and the steps that
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have been or will be taken to avoid or
mitigate future failures.

.05 The following factors would weigh
in favor of finding reasonable cause (with
no single factor being either necessary or
determinative):

(1) The organization's failure was
due to its reasonable, good faith reli-
ance on erroneous written information
from the IRS, stating that the organi-
zation was not required to file areturn
or notice under section 6033, provided
the IRS was made aware of all rele-
vant facts;
(2) The failure to file the return or
notice arose from events beyond the
organization’s control (“impediment”)
that made it impossible for the orga-
nization to file a return or notice for
the year;
(3) The organization acted in a re-
sponsible manner by undertaking sig-
nificant steps to avoid or mitigate the
failure to file the required return or
notice and to prevent similar failures
in the future, including, but not limited
to—

(a) Attempting to prevent an impedi-
ment or afailure, if it was foresee-
able;

(b) Acting as promptly as possible to
remove an impediment or correct
the cause of the reporting failure,
once the failure was discovered;
and

(c) After the failure was discovered,
implementing  safeguards  de-
signed to ensure future compli-
ance with the reporting require-
ments under section 6033; and

(4) The organization has an estab-
lished history of complying with its
reporting requirements (if any) under
section 6033 and/or any other applica-
ble reporting or other reguirements
under the Code.

.06 The Reasonable Cause Statement
must also include an original declaration,
dated and signed under penalties of per-
jury by an officer, director, trustee, or
other official who is authorized to sign for
the organization in the following form:

I, (Name), (Title) declare, under
penalties of perjury, that | am autho-
rized to sign this request for retroac-
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tive reinstatement on behalf of
[Name of Organization], and | fur-
ther declare that | have examined
this request for retroactive reinstate-
ment, including the written explana-
tion of al the facts of the claim for
reasonable cause, and to the best of
my knowledge and belief, this re-
quest is true, correct, and complete.

SECTION 9. SUBSEQUENT
AUTOMATIC REVOCATIONS

.01 An organization whose tax-exempt
status has been automatically revoked and
reinstated may have its tax-exempt status
automatically revoked again under section
6033(j)(2) if it failsto file required Annual
Returns or notices for another three con-
secutive taxable year period beginning
with the taxable year in which the IRS
approves its application for reinstatement
of tax-exempt status. For example, if an
organization reporting on a calendar year
basis has its tax-exempt status automati-
cally revoked for failing to file required
Annual Returns or notices for 2009, 2010,
and 2011 and receives a determination
letter dated September 1, 2013, reinstating
its tax-exempt status, the organization
must file an Annual Return or notice for
2013, 2014, and 2015 by the due date of
the 2015 Annual Return or notice to avoid
having its tax-exempt status automatically
revoked again. An organization seeking
reinstatement of its tax-exempt status as a
result of a subsequent revocation may ap-
ply for reinstatement of its tax-exempt
status under SECTION 5, SECTION 6, or
SECTION 7 of this revenue procedure by
following the applicable requirements.

SECTION 10. EFFECTIVE DATE

.01 In general. This revenue procedure
is effective for Applications submitted af-
ter January 02, 2014.

.02 Transition Relief —

(1) Pending applications. To the
extent the rules in this revenue
procedure benefit an organiza-
tion's ability to have its tax
exempt status retroactively re-
instated, the IRS will apply
this revenue procedure to Ap-
plications that it has aready
received and are pending.
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(2) Previoudly reinstated. (a). An
organization that applied for
and received reinstatement of
its tax-exempt status effective
from the Post-Mark Date prior
to the effective date of thisrev-
enue procedure, and that would
have satisfied the streamlined
retroactive reinstatement re-
quirements of SECTION 4,
will be reinstated effective
from the Revocation Date. The
organization should keep its
determination letter reinstating
its tax-exempt status and a
copy of this revenue procedure
with its books and records.
(b). An organization that ap-
plied for and received rein-
statement of its exempt status
effective from the Post-Mark
Date prior to the effective date
of this revenue procedure, and
that would have satisfied the
retroactive reinstatement re-
quirements of SECTION 5 or 6
of this revenue procedure, may
reapply by submitting a copy
of the Application it previously
filed to receive reinstatement
and complying with the other
requirements of the applicable
section of this revenue proce-
dure on or before May 2, 2014,
except that the user fee is
waived. In addition, the orga-
nization should include with its
copy of its previous Applica-
tion acopy of its determination
letter reinstating its tax-exempt
status. The copy of the Appli-
cation (including all other re-
quired items) should be mailed
to the following address:

Internal Revenue Service
P.O. Box 2508
Cincinnati, OH 45201

SECTION 11. EFFECT ON OTHER
DOCUMENTS

Notice 201144, 2011-25 |.R.B. 883,
is modified and superseded.
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SECTION 12. PAPERWORK
REDUCTION ACT

The collection of information con-
tained in this revenue procedure has been
submitted to the Office of Management
and Budget in accordance with the Paper-
work Reduction Act of 1995 (44 U.S.C.
3507(d)) and approved under OMB con-
trol number 1545-2206.

The collection of information in this
revenue procedureisin SECTIONS 5 and
6. In order to have its tax-exempt status
retroactively reinstated under section
6033(j)(3), an organization must show to
the satisfaction of the IRS evidence that it
exercised ordinary business care and pru-
dence in determining and attempting to
comply with its reporting obligations un-
der section 6033 for one or more of the
three years that it failed to meet such
requirements. This information is neces-
sary for inspection by the IRS in deter-
mining whether reasonable cause exists.
The collection of information is required
to meet the reasonable cause standard un-
der section 6033(j)(3). The likely respon-
dents providing the information required
in SECTIONS 5 and 6 of this revenue
procedure are tax-exempt organizations
that have had their tax-exempt statuses
automatically revoked under section
6033(j)(1), have applied for reinstatement
of such status under section 6033(j)(2),
and are requesting that the reinstatement
be made retroactive to the date of revoca-
tion under section 6033(j)(3).

Estimated total annual reporting bur-
den: 6,206 hours.

Estimated average annual burden per
respondent: 1 hour.

Estimated number of respondents over
the next three years: 18,618.

Additional collection of information is
proposed in SECTIONS 4, 5, 6, and 7 of
this revenue procedure, which will be re-
ported and approved through Forms 1023
and 1024 (OMB approval numbers 1545—
0056 and 15450057, respectively).

An agency may not conduct or spon-
sor, and a person is not required to re-
spond to, a collection of information un-
less it displays a valid control number
assigned by the Office of Management
and Budget.
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SECTION 13. FOR FURTHER
INFORMATION CONTACT:

For additional information, please con-
tact Timothy Berger at 202-317-8533 or
Melinda Williams a 202-317-8532.
These are not toll free numbers.

26 CFR 601.105: Examination of returns and claims
for refund, credit, or abatement; determination of
correct tax liability

(Also: Part I, Sections 47 and 704; 1.46-3, 1.704-1.)

Rev. Proc. 2014-12
SECTION 1. PURPOSE

This revenue procedure establishes the
requirements (the Safe Harbor) under
which the Interna Revenue Service (the
Service) will not challenge partnership al-
locations of § 47 rehabilitation credits by
a partnership to its partners. The Treasury
Department and the Service intend for the
Safe Harbor to provide partnerships and
partners with more predictability regard-
ing the alocation of § 47 rehabilitation
credits to partners of partnerships that re-
habilitate certified historic structures and
other qualified rehabilitated buildings.

SECTION 2. BACKGROUND

Section 38(a) provides a credit against
income taxes for certain business credits.
Business credits include the investment
credit determined under § 46. Section
38(b). Section 46 provides that, for pur-
poses of § 38, the amount of the invest-
ment credit includes the rehabilitation
credit.

Section 47(a) provides that the rehabil -
itation credit for any taxable year is the
sum of 10 percent of the quaified reha
bilitation expenditures with respect to any
qualified rehabilitated building other than
a certified historic structure, and 20 per-
cent of the qualified rehabilitation expen-
ditures with respect to any certified his-
toric structure.

Section 47(b)(1) providesthat qualified
rehabilitation expenditures with respect to
any qualified rehabilitated building shall
be taken into account for the taxable year
in which the qualified rehabilitated build-
ing is placed in service.

Section 50 provides additional rulesfor
computing the investment credit. Section
50(d)(5) makes applicable rules similar to
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the rule of former § 48(d) (relating to
certain leased property). Accordingly, a
person who is a lessor of certain property
may elect with respect to the property to
treat the lessee as having acquired the
property if specified requirements are met,
including the income inclusion require-
ment of former § 48(d)(5).

Section 704(a) providesthat a partner’s
distributive share of income, gain, loss,
deduction, or credit shall be, except as
otherwise provided in chapter 1 of subtitle
A of Title 26, determined by the partner-
ship agreement. Under § 704(b), a part-
ner’s distributive share of income, gain,
loss, deduction, or credit (or item thereof)
is determined in accordance with the part-
ner's interest in the partnership (taking
into account al facts and circumstances)
if (1) the partnership agreement does not
provide as to the partner's distributive
share of income, gain, loss, deduction, or
credit (or item thereof), or (2) the aloca
tion to a partner under the agreement of
income, gain, loss, deduction, or credit (or
item thereof) does not have substantial
economic effect.

Section 1.704-1(b)(4)(ii) provides
that, with respect to the investment tax
credit provided by § 38, allocations of cost
or qualified investment made in accor-
dance with § 1.46-3(f) shall be deemed to
be made in accordance with the partners
interestsin the partnership. Under § 1.46—
3(f)(2)(i), for purposes of § 47, each part-
ner's share of the qualified rehabilitation
expenditures is determined in accordance
with the ratio in which the partners divide
the general profits of the partnership (that
is, the taxable income of the partnership
described in § 702(a)(8)) regardless of
whether the partnership has a profit or loss
for its taxable year during which the qual-
ified rehabilitation building is placed in
service.

In Historic Boardwalk Hall, LLC. v.
Commissioner, 694 F.3d 425 (3d Cir.
2012), cert. denied, U.S., No. 12-901,
May 28, 2013, the Third Circuit consid-
ered whether an investor’s interest in the
success or failure of a partnership that
incurred qualifying rehabilitation expen-
ditures was sufficiently meaningful for the
investor to qualify as a partner in that
partnership. The agreements governing
the Historic Boardwalk Hall transaction
ensured that the investor would receive
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the 8 47 rehabilitation credits (or their
cash equivalent) and a preferred return,
with only a remote opportunity for addi-
tional sharing in profit. Both the § 47
rehabilitation credits and the preferred re-
turn were guaranteed as part of the trans-
action. The preferred return guarantee was
funded. The Third Circuit determined that
the investor’s return from the partnership
was effectively fixed, and that the investor
also had no meaningful downside risk be-
cause its investment was guaranteed. The
Third Circuit agreed with the Commis-
sioner’s redllocation of &l of the partner-
ship’s claimed losses and tax credits from
the investor to the principal, holding that
“because [the investor] lacked a meaning-
ful stake in either the success or failure of
[the partnership], it was not a bona fide
partner.” 1d. at 463.

SECTION 3. SCOPE

The Safe Harbor in section 4 of this
revenue procedure applies in the case of a
partnership that validly claims the § 47
rehabilitation credit (Partnership). The
Service will not challenge a Partnership’s
allocations of validly claimed § 47 reha-
bilitation credits if the Partnership and its
partners satisfy the Safe Harbor. How-
ever, taxpayers should not infer that com-
pliance with the Safe Harbor ensures that
the 8§ 47 rehabilitation credits are other-
wise valid. A Partnership and its partners
that do not satisfy each of the require-
ments in section 4 of this revenue proce-
dure do not qualify for the Safe Harbor.

Partners in a Partnership may include
one or more managers authorized to act
for the Partnership (Principals) and one or
more Investors (as defined in section 4.01
of this revenue procedure). A Partnership
can be structured as either a Developer
Partnership or a Master Tenant Partner-
ship. A Developer Partnership is a Part-
nership that owns and restores a qualified
rehabilitation building or a certified his-
toric structure (Building). A Master Ten-
ant Partnership is a Partnership that leases
a Building from a Developer Partnership
(Head Lease) and for which an election is
made pursuant to § 1.48—4(a)(1) to treat
the Master Tenant Partnership as having
acquired the Building solely for purposes
of the § 47 rehabilitation credit.

This revenue procedure applies only
with respect to allocations of § 47 reha-
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bilitation credits from qualified rehabilita-
tion expenditures. This revenue procedure
does not apply to federal credits other than
the 8 47 rehabilitation credit or to state
credit transactions. It does not indicate the
circumstances under which the Service
may challenge allocations of such other
credits or the circumstances under which a
transfer of state credits by a partnership
may be treated as a disguised sde under
§ 707(8)(2)(B). Determinations of whether
an expenditure is a qudified rehabilitation
expenditure and whether a Partnership isthe
owner of a Building for purposes of clam-
ing the § 47 rehabilitation credit are dso
outside the scope of this revenue procedure.
In addition, this revenue procedure does not
address how or if the tax-exempt use prop-
erty rules under § 168(h) apply.

The Safe Harbor set forth in this reve-
nue procedure is not intended to provide
substantive rules and no inference should
be drawn as to the validity of partnership
allocations for taxpayersthat fail to satisfy
the Safe Harbor. Further, this revenue pro-
cedure does not address how a Partnership
is required to alocate the income inclu-
sion required by 8 50(d)(5). The Treasury
Department and the Service do not view
the Safe Harbor as determinative of
whether an Investor is a partner or acting
in its capacity as a partner in an arrange-
ment or transaction that is outside the
scope of this revenue procedure. The
Treasury Department and the Service do
not intend the inclusion of any particular
criterion in the Safe Harbor to be an indi-
cation either of our views of the signifi-
cance of that criterion with respect to any
other federal or state tax credit transac-
tions, or of whether a Partnership has the
requisite benefits and burdens of owner-
ship of a Building. The Service will not
provide private letter rulings to individual
taxpayers regarding the allocation of § 47
rehabilitation credits.

SECTION 4. SAFE HARBOR

.01 Investors Defined. Investors are
Partnership partners (other than Princi-
pals) that hold an interest in the Partner-
ship that is described in section 4.02(2) of
this revenue procedure. An Investor may
be an initial partner in the Partnership or
may be a person who later becomes an
Investor by purchasing a Partnership in-
terest. If the Investor receives an alloca-

January 13, 2014

tion of § 47 rehabilitation credits from a
Master Tenant Partnership, the Investor
cannot also invest in the Developer Part-
nership other than through an indirect in-
terest in the Developer Partnership held
through the Master Tenant Partnership.
This prohibition does not apply to a sep-
arately negotiated, distinct economic ar-
rangement (e.g., a separate arm’s length
investment into the Developer Partnership
to sharein allocations of federal new mar-
kets tax credits or low income housing
credits).

.02 Partners’ Partnership Interests.

(1) Principal’s minimum Partnership
interest. The Principal must have a mini-
mum one percent interest in each material
item of Partnership income, gain, loss,
deduction, and credit at al times during
the existence of the Partnership.

(2) Investor’s Partnership interest.

(a) Investor’s minimum Partnership in-
terest. The Investor must have, at al times
during the period it owns an interest in the
Partnership, a minimum interest in each
material item of Partnership income, gain,
loss, deduction, and credit equal to at least
five percent of the Investor's percentage
interest in each such item for the taxable
year for which the Investor’s percentage
share of that item is the largest (as ad-
justed for sales, redemptions, or dilution
of the Investor’s interest).

(b) Requirements regarding the Inves-
tor’s Partnership interest. The Investor's
Partnership interest must constitute a bona
fide equity investment with a reasonably
anticipated value commensurate with the
Investor's overall percentage interest in
the Partnership, separate from any federal,
state, and local tax deductions, allow-
ances, credits, and other tax attributes to
be allocated by the Partnership to the In-
vestor. An Investor’'s Partnership interest
is a bona fide equity investment only if
that reasonably anticipated value is con-
tingent upon the Partnership’s net income,
gain, and loss, and is not substantially
fixed in amount. Likewise, the Investor
must not be substantially protected from
losses from the Partnership’s activities.
The Investor must participate in the profits
from the Partnership’s activities in a man-
ner that is not limited to a preferred return
that is in the nature of a payment for

capital.
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(c) Arrangements to reduce the value
of the Investor’s Partnership interest. The
value of the Investor’s Partnership interest
may not be reduced through fees (includ-
ing developer, management, and incentive
fees), lease terms, or other arrangements
that are unreasonable as compared to fees,
lease terms, or other arrangements for a
real estate development project that does
not qualify for § 47 rehabilitation credits,
and may not be reduced by disproportion-
ate rights to distributions or by issuances
of interests in the Partnership (or rights to
acquire interests in the Partnership) for
less than fair market value consideration.
A sublease agreement of the Building
from the Master Tenant Partnership back
to the Developer Partnership or to the
Principal of either the Developer Partner-
ship or Master Tenant Partnership will be
deemed unreasonable unless the sublease
is mandated by a third party unrelated to
the Principal. The terms of a sublease
agreement of the Building by the Master
Tenant Partnership to any person will be
deemed unreasonable unless the duration
of the sublease is shorter than the duration
of the Head Lease. The Master Tenant
Partnership may not terminate its lease of
the Building from the Developer Partner-
ship during the period in which the Inves-
tor remains as a partner in the Master
Tenant Partnership.

.03 Investor’s Minimum Unconditional
Contribution. The Investor must contrib-
ute a minimum unconditional amount (the
Investor Minimum Contribution) to the
Partnership before the date that the Build-
ing isplaced in service. The Investor Min-
imum Contribution equals 20 percent of
the Investor’s total expected capital con-
tributions required under the agreements
relating to the Partnership as of the date
the Building is placed in service. The In-
vestor must maintain the Investor Mini-
mum Contribution throughout the dura-
tion of its ownership of its Partnership
interest in the Partnership (and the Inves-
tor Minimum Contribution must not be
protected against loss through any ar-
rangement, directly or indirectly, by any
person involved with the rehabilitation ex-
cept as permitted under section 4.05(1) of
this revenue procedure). Contributions of
promissory notes or other obligations for
which the Investor is the maker are not
included in determining whether the In-
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vestor satisfies the Investor Minimum
Contribution.

.04 Contingent Consideration. At least
75 percent of the Investor’s total expected
capital contributions must be fixed in
amount before the date the Building is
placed in service. The Investor must rea-
sonably expect to meet its funding obliga
tions as they arise.

.05 Guarantees and Loans.

(1) Permissible guarantees.

(@) The following unfunded guarantees
may be provided to the Investor—(i)
Guarantees for the performance of any
acts necessary to claim the § 47 rehabili-
tation credits;

(ii) Guarantees for the avoidance of
any act (or omissions) that would cause
the Partnership to fail to qualify for the
§ 47 rehabilitation credits or that would
result in a recapture of the § 47 rehabili-
tation credits; and,

(iii) Guarantees that are not described
as impermissible guarantees under section
4.05(2) of this revenue procedure.

(b) Examples of unfunded guarantees
permitted under this section include com-
pletion guarantees, operating deficit guar-
antees, environmental indemnities, and fi-
nancial covenants.

(c) For purposes of this section 4.05(1),
a guarantee is unfunded if no money or
property is set aside to fund all or any
portion of the guarantee, and if neither the
person making the guarantee (the guaran-
tor) nor any person under the control of
the guarantor agrees to maintain a mini-
mum net worth in connection with the
guarantee. Further, reserves in an amount
less than or equal to the Partnership’s rea-
sonably projected operating expenses for
a twelve-month period will not constitute
an amount set aside to fund the guaranteed
amount for purposes of this section.

(2) Impermissible guarantees.

(@) No person involved in any part of
the rehabilitation transaction may directly
or indirectly guarantee or otherwise insure
the Investor's ability to claim the § 47
rehabilitation credits, the cash equivalent
of the credits, or the repayment of any
portion of the Investor’s contribution due
to inability to claim the § 47 rehabilitation
creditsin the event the Service challenges
all or a portion of the transactional struc-
ture of the Partnership. Further, no person
involved in any part of the rehabilitation
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transaction may guarantee that the Inves-
tor will receive Partnership distributions
or consideration in exchange for its Part-
nership interest (except for a fair market
value sale right described in section
4.06(2)). This reguirement does not pro-
hibit the Investor from procuring insur-
ance from persons not involved with the
rehabilitation or the Partnership.

(b) No person involved in any part of
the rehabilitation transaction may pay the
Investor’s costs or indemnify the Investor
for the Investor’s costs if the Service chal-
lenges the Investor's claim of the § 47
rehabilitation credits.

(c) No person involved in any part of
the rehabilitation transaction may offer a
guarantee described in section 4.05(1) of
this revenue procedure that is not an un-
funded guarantee described in section
4.05(1)(c).

(3) Loans. A Developer Partnership, a
Master Tenant Partnership, or the Princi-
pal of either the Developer Partnership or
the Master Tenant Partnership may not
lend any Investor the funds to acquire any
part of the Investor’'s interest in the Part-
nership or guarantee or otherwise insure
any indebtedness incurred or created in
connection with the Investor’s acquisition
of its Partnership interest.

.06 Purchase Rights and Sale Rights.

(1) Purchase rights. Neither the Prin-
cipal nor the Partnership may have a call
option or other contractual right or agree-
ment to purchase or redeem the Investor’s
interest at a future date (other than a con-
tractual right or agreement for a present
sale).

(2) Sale rights. The Investor may not
have a contractual right or other agree-
ment to require any person involved in
any part of the rehabilitation transaction to
purchase or liquidate the Investor’s inter-
est in the Partnership at a future date at a
price that is more than its fair market
value determined at the time of exercise of
the contractua right to sell.

(3) Determination of fair market value.
A determination of the fair market value
of the Investor’ sinterest in the Partnership
may take into account only those contracts
or other arrangements creating rights or
obligations that meet the requirements of
section 4.02(2)(c) of this revenue proce-
dure and that are on arm’s length terms.
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(4) Payment of preferred returns, fees,
and tax distributions. Nothing in this para-
graph prohibits the payment of any ac-
crued but unpaid fees, preferred returns,
or tax distributions owed to the Investor.

(5) Abandonment. An Investor may not
acquire its interest in the Partnership with
the intent of abandoning the interest after
the Partnership completes the qualified re-
habilitation. If an Investor abandons its
interest in the Partnership at any time, the
Investor will be presumed to have ac-
quired its interest with the intent of later
abandoning it unless the facts and circum-
stances clearly establish that the Investor
did not acquire its interest with the intent
of later abandoning it.

.07 Allocation of § 47 Rehabilitation
Credits. Allocations under the Partnership
agreement must satisfy the requirements
of 8§ 704(b) and the regulations thereun-
der. The 8 47 rehabilitation credit must be
allocated in accordance with § 1.704—
1(b)(4)(ii). Solely for purposes of deter-
mining whether a Partnership meets the
requirements of this section 4.07, the Part-
nership’s allocation to its partners of the
income inclusion required by 8§ 50(d)(5)
shall not be taken into account.

.08 Related Parties. For purposes of
this revenue procedure, each of the terms
Principal, Partnership, Investor, and per-
son include any related persons. For this
purpose, persons are related if they bear a
relationship to each other that is specified
in 8§ 267(b) or 8 707(b)(1).

SECTION 5. EXAMPLES

The following examples illustrate the
application of the requirements of section
4 of the revenue procedure to atransaction
in which the Investor invests in a Partner-
ship to obtain the § 47 rehabilitation cred-
its. The examples assume that the tax-
exempt use property rules of § 168(h) do
not apply. The examples also assume that
the Partnership may validly claim the § 47
rehabilitation credits with respect to the
rehabilitation of Building (defined below).

.01 Example 1. (i) Transaction Struc-
ture. The Developer Partnership is a lim-
ited liability company classified as a part-
nership for federal income tax purposes.
The Developer Partnership is the owner
for federal tax purposes of a historic com-
mercial building (Building) that it plansto
rehabilitate. The Developer Partnership is
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the Partnership for purposes of satisfying
the requirements of this revenue proce-
dure.

The Principal and the Investor will
own Partnership. The Principal is the
manager of the Partnership and authorized
to act on behalf of the Partnership. The
Investor is an unrelated party that will
contribute money to the Partnership in
exchange for an interest in the Partner-
ship.

(ii) Investor’s Contribution to Partner-
ship. The Investor enters into an agree-
ment with the Partnership to acquire an
interest in the Partnership in exchange for
an expected capital commitment of $100x,
of which $75x is fixed. Prior to the date
Building is placed in service, Investor ac-
quires its interest in the Partnership by
making an up front cash contribution of
$20x. Investor reasonably expects to con-
tribute the remaining $80x of its expected
capital commitment upon the achievement
of mutually agreed upon milestones (e.g.,
receiving National Park Service approv-
als, leasing the Building to tenants).

(iii) Partnership Interests. The Partner-
ship is governed by a partnership agree-
ment that satisfies the regquirements of
§ 704(b). From the date the Investor be-
comes a partner until the date that is five
years after the Building is placed in ser-
vice (Transition Date), the Investor will be
allocated 99% of the Partnership’s profits
and losses, as determined for federal in-
come tax purposes. Consistent with the
Partnership’s allocation of profit and loss,
the Investor will aso be alocated, and
will claim, 99% of the § 47 rehabilitation
credits available to the Partnership. The
Principal will be allocated 1% of the prof-
its and losses during this period. As of the
Transition Date and until the earlier of the
date that the Investor is no longer a mem-
ber of the Partnership and the date that the
Partnership terminates, the Investor will
be allocated 5% of the Partnership’s prof-
its and losses, and the Principal will be
alocated 95% of the Partnership’s profits
and losses. The Investor has a right to
receive a pro rata share of all distributions
commensurate with the Investor’ s share of
the Partnership profits. The Investor's
partnership interest has a reasonably an-
ticipated value commensurate with the In-
vestor's overall percentage interest in the
Partnership, separate from any federal,
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state, and local tax deductions, allow-
ances, credits, and other tax attributes to
be allocated from the Partnership to the
Investor.

(iv) Partnership Operations. The Part-
nership will operate the Building and
lease the individua units in the Building
to retail businesses under terms that are
consistent with lease terms for a real es-
tate development project that does not
qualify for § 47 rehabilitation credits. All
feespaid by the Partnership, including any
fees paid to the Principal, are reasonable
and are consistent with fees commonly
paid in areal estate development that does
not qualify for § 47 rehabilitation credits.

(v) Guarantees. No party involved in
any part of the rehabilitation has directly
or indirectly provided a guarantee to the
Investor regarding the Investor’s ability to
clam of § 47 rehabilitation credits, the
cash equivalent of the credits, or the re-
payment of any portion of the Investor’'s
contribution due to an inability to claim
the credits in the event the Service chal-
lenges all or a portion of the transactional
structure of the Partnership. Further, no
party involved in any part of the rehabil-
itation has directly or indirectly guaran-
teed the Investor that it will receive dis-
tributions from the Partnership or that the
Investor will receive consideration in ex-
change for its Partnership interest (other
than the Investor’s fair market value sale
rights described in paragraph (vi) below).
The Partnership and the Principal have
provided the Investor with unfunded guar-
antees commonly provided to investorsin
commercial real estate development trans-
actions that do not qualify for the § 47
rehabilitation credit. In addition, the Part-
nership and the Principal provided an un-
funded guarantee to the Investor that the
Partnership and the Principal will under-
take any acts necessary for the Partnership
to claim the § 47 rehabilitation credit.
Similarly, the Partnership and the Princi-
pal have provided an unfunded guarantee
to the Investor that the Partnership and the
Principal will not engage in any act that
will negatively impact the Partnership’s
ability to claim the § 47 rehabilitation
credit or that would result in the recapture
of the § 47 rehabilitation credit. The Prin-
cipal has aso provided an unfunded guar-
antee requiring it to contribute additional
cash to the Partnership to the extent of any
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Partnership operating deficit. Under the
terms of the guarantee, if the Principal or
the Partnership fail to meet their obliga-
tions, the Investor will be repaid all or a
part of its contribution and any costs that
Investor has incurred with respect to the
transaction. The operating deficit guaran-
tee does not include amounts required to
fund expenses for more than twelve
months of operation.

(vi) Purchase Rights and Sale Rights.
Neither the Partneship nor the Principal
has any contractual right to purchase the
Investor's interest in the Partnership at a
future date. For a period of six months
beginning on the date that is six months
after the Transition Date, the Investor has
the right to require the Principal to pur-
chase the Investor's interest for the fair
market value of the interest. The Investor
did not acquire its interest in the Partner-
ship with the intent of abandoning its in-
terest.

(vii) Conclusion. Under the facts of
this example, because each requirement
set forth in section 4 of this revenue pro-
cedure is met by the Partnership and its
partners, the Service will not challenge the
Partnership’s allocation of 99% of the
§ 47 rehabilitation credits to the Investor.

.02 Example 2. (i) Transaction Struc-
ture. The facts are the same asin Example
1. In addition, the Master Tenant Partner-
ship, alimited liability company classified
as a partnership for federal tax purposes,
will lease the Building from the Devel-
oper Partnership (Head Lease). The terms
of the Head Lease are comparable to the
lease terms of a real estate development
project that does not qualify for § 47 re-
habilitation credits. The Developer Part-
nership will make an election pursuant to
§ 1.48—-4(a)(1) to treat the Master Tenant
Partnership as having acquired the Build-
ing solely for purposes of the § 47 reha-
bilitation credits, alowing the Master
Tenant Partnership to properly claim the
8§ 47 rehabilitation credits. Therefore, the
Master Tenant Partnership is the Partner-
ship for purposes of satisfying the require-
ments of thisrevenue procedure. The Part-
nership will also own an interest in the
Developer Partnership. The Investor does
not own an interest in the Developer Part-
nership other than itsindirect interest held
through the Partnership. Further, the Part-
nership will sublease the Building to retail

Bulletin No. 2014-3



businesses as described in Example 1. The
duration of these subleases will be shorter
than the Head L ease.

(i) Conclusion. Under the facts of this
example, because each requirement set
forth in section 4 of this revenue proce-
dure is met by the Partnership and its
partners, the Service will not challenge the
Partnership’s allocation of 99% of the
§ 47 rehabilitation credits to the Investor.

SECTION 6. EFFECTIVE DATE

This revenue procedure is effective for
alocations of § 47 rehabilitation credits
made by a Partnership to its partners on or
after December 30, 2013. If a Building
was placed in service before December
30, 2013 and the Partnership and its part-
ners satisfied all the requirements of the
Safe Harbor provided in section 4 of this
revenue procedure at the time the Build-
ing was placed in service and thereafter,
the Service will not challenge the Partner-
ship’s allocations of § 47 rehabilitation
tax credits to Investors that are in accor-
dance with § 704(b).

SECTION 7. DRAFTING
INFORMATION

The principal authors of this revenue
procedure are Allison R. Carmody and
Joseph R. Worst of the Office of Associate
Chief Counsel (Passthroughs & Special
Industries). For further information re-
garding this revenue procedure contact
Allison R. Carmody or Joseph R. Worst at
(202) 317-5279 (not atoll free call).

Rev. Proc. 2014-13

FFl Agreement for
Participating FFI and
Reporting Model 2 FFI

SECTION 1. PURPOSE

This revenue procedure provides guid-
anceto foreign financial institutions (FFls)
entering into an FFl agreement with the
Internal Revenue Service (IRS) under sec-
tion 1471(b) of the Internal Revenue Code
(Code) and § 1.1471—4 of the Income Tax
Regulations® (the FFI agreement) to be

treated as participating FFIs. Thisrevenue
procedure also provides guidance to FFIs
and branches of FFIs treated as reporting
financial institutions under an applicable
Model 2 intergovernmental agreement
(IGA) (reporting Model 2 FFIs) on com-
plying with the terms of the FFl agree-
ment, as modified by the Model 2 IGA. A
reporting Model 2 FFI should interpret the
FFI agreement by substituting the term
“reporting Model 2 FFI” for “participating
FFI” throughout the FFI agreement, ex-
cept in cases where the FFI agreement
explicitly refers to a reporting Model 2
FFI.

SECTION 2. BACKGROUND

On March 18, 2010, the Hiring Incen-
tives to Restore Employment Act of 2010,
Pub. L. 111-147 added chapter 4 of Sub-
title A (chapter 4 or FATCA) to the Code,
comprised of sections 1471 through 1474.
On January 28, 2013, the Department of
the Treasury (Treasury Department) and
the IRS published final regulations under
chapter 4 in the Federal Register (78 FR
5874), and, on September 10, 2013, pub-
lished corrections to those final regula-
tions (collectively, the final chapter 4 reg-
ulations). The final chapter 4 regulations
provide comprehensive guidance to with-
holding agents and FFIs; in particular, the
regulations under § 1.1471-4 provide the
substantive requirements applicable to
participating FFIs under the FFl agree-
ment.

On July 29, 2013, the Treasury Depart-
ment and the IRS issued Notice 2013—-43
(2013-31 I.R.B. 113), which revises the
timelines for implementation of the FATCA
requirements and provides additional
guidance concerning the treatment of FFIs
located in jurisdictions that have signed
intergovernmental agreements for the im-
plementation of FATCA (IGAs) but have
not yet brought those IGAs into force. On
October 29, 2013, the Treasury Depart-
ment and the IRS published Notice
2013-69 (2013-46 |.R.B. 503), which
sets forth a draft FFI agreement that sub-
stantially incorporates the provisions of
§ 1.1471-4 of the fina chapter 4 regula-
tions, as modified by Notice 2013-43
(e.g., to reflect revised timelines for

FATCA implementation). Further, on De-
cember 13, 2013, the Treasury Depart-
ment and the IRS released Announcement
2014-1 (20142 |.R.B. 393), which pro-
vides that the FFI agreement will be pub-
lished prior to January 1, 2014. Section 5
of this revenue procedure sets forth the
FFI agreement, which finalizes the draft
FFI agreement. Modifications to the draft
FFI agreement that are incorporated into
the FFI agreement are described in section
4 of this revenue procedure.

SECTION 3. FATCA REGISTRATION
FOR PARTICIPATING FFI OR
REPORTING MODEL 2 FFI STATUS

An FFl may register on Form 8957,
Foreign Account Tax Compliance Act
(FATCA) Registration, via the FATCA
registration website available at http://
www.irs.gov/fatca to enter into the FFI
agreement on behalf of one or more of its
branches so that each of such branches
may be treated as a participating FFl and
receive a globa intermediary identifica-
tion number (GIIN). A branch of such an
FFI that cannot, under the laws of the
jurisdiction in which such branch is lo-
cated, satisfy all of the terms of the FFI
agreement will be treated as a limited
branch (as defined in the FFI agreement)
and will be subject to withholding under
section 1471 as a nonparticipating FFI. A
reporting Model 2 FFl may also register
on the FATCA registration website on
behalf of one or more of its branches to
obtain aGIIN and to agree to comply with
the terms of the FFI agreement, as modi-
fied by an applicable Model 2 IGA.

In generdl, the FFI agreement does not
apply to areporting Model 1 FFI, or any
branch of such an FFI, unless the report-
ing Model 1 FFl has registered a branch
located outside of a Model 1 IGA juris-
diction so that such branch may be treated
as a participating FFI or reporting Model
2 FFl. In such a case, the terms of the
applicable FFI agreement apply to the op-
erations of such branch. With respect to an
FFI (or branch of an FFI) that is a quali-
fied intermediary (QIl) or an FFI that is a
withholding foreign partnership (WP) or a
withholding foreign trust (WT), the re-
vised QI, WP, and WT agreements will

IUnless otherwise provided, al citations in this revenue procedure and the FFI agreement are to the Internal Revenue Code of 1986 and to the Income Tax Regulations thereunder.

Bulletin No. 2014-3

419

January 13, 2014



incorporate by reference the requirements
of the FFI agreement (including the mod-
ifications to the terms of the FFl agree-
ment that are applicable to a reporting
Model 2 FFl) and the terms of the FFI
agreement will apply to an FFI (or an QI
branch of an FFl) that is treated as a
participating FFI or reporting Model 2
FFI.

See Announcement 2014-1 and the
FATCA registration user guide for more
information about the FATCA registration
process. Each branch of a participating
FFI or reporting Model 2 FFI that is reg-
istered, other than a limited branch, will
beissued a GIIN to usein connection with
complying with the FFI agreement and to
identify itself to withholding agents. For
information on registration by financial
ingtitutions that are Qls, WPs, and WTs,
see Announcement 2014-1.

SECTION 4. UPDATES FROM
DRAFT FFI AGREEMENT

The FFI agreement contains a number
of changes to provisions of the draft FFI
agreement that needed to be corrected or
further clarified.

First, several of the cross-referencesin
the FFI agreement (notably, in section 2 of
the FFI agreement) are modified in antic-
ipation of the publication of two sets of
temporary regulations to which the up-
dated cross-references relate. One set of
temporary regulations will provide further
clarifications and modifications to the fi-
nal chapter 4 regulations (temporary chap-
ter 4 regulations), and a second set of
temporary regulations will provide coor-
dinating rules under chapters 3, 4, and 61
of the Code (temporary coordination reg-
ulations). Both sets of temporary regula-
tions are expected to be published in early
2014.

Second, the FFI agreement contains re-
visionsto correct minor technical errorsin
the draft FFl agreement. For example, an
incorrect reference to an escrow proce-
dure due to a change in circumstances of
an account holder or payee is removed.
Similarly, the 30-day period for such
change of circumstances in the draft FFI
agreement is corrected to a 90-day period
in the FFI agreement. The FFI agreement
corrects section 6.05(A)(1) of the draft
FFl agreement to remove the separate sub-
section for pooled reporting for a reporting
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Model 2 FFl. The types of income previ-
oudly described in section 6.05(A)(1)(ii) of
the draft FFl agreement were not chapter 4
reportable amounts and would not be re-
ported on Form 1042-S.

Third, revisions are made to further
clarify the FFl agreement and conform it
to the temporary chapter 4 regulations.
For example, the terms chapter 4 with-
holding rate pool (including the U.S.
payee pool) and chapter 4 reporting pool
are defined and clarified. In addition, as
contemplated in Notice 2013—-69, the FFI
agreement provides that, with respect to
calendar years 2015 and 2016, participat-
ing FFIsthat are required to report foreign
reportable amounts paid to nonparticipat-
ing FFIs shall report this information on
Form 8966. To the extent provided in
section 6.04, a participating FFl may re-
port al such payments made to nonpartic-
ipating FFIs.

Finaly, the FFl agreement also pro-
vides for a 2-year transition period during
which a reporting Model 2 FFI may elect
to apply the due diligence procedures de-
scribed in the FFI agreement in lieu of
thosein Annex | of an applicable Model 2
IGA and the FFI agreement is also revised
to reflect that this election is made by the
reporting Model 2 FFI and not the report-
ing Model 2 IGA jurisdiction.

SECTION 5. FFl AGREEMENT

The text of the FFl agreement is set
forth below. The IRS will not provide
signed copies of the FFl agreement.

Section 1. PURPOSE AND SCOPE

Section 2. DEFINITIONS

Section 3. DUE DILIGENCE RE-
QUIREMENTS FOR DOCUMENTA-
TION AND IDENTIFICATION OF
ACCOUNT HOLDERS AND NON-
PARTICIPATING FFI PAYEES

Section 4. WITHHOLDING RE-
QUIREMENTS

Section 5. DEPOSIT REQUIRE-
MENTS

Section 6. INFORMATION REPORT-
ING AND TAX RETURN OBLIGA-
TIONS

Section 7. LEGAL PROHIBITIONS
ON REPORTING U.S. ACCOUNTS
AND ON WITHHOLDING

Section 8. COMPLIANCE PROCE-
DURES
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Section 9. PARTICIPATING FFI
WITHHOLDING CERTIFICATE

Section 10. ADJUSTMENTS FOR
OVERWITHHOLDING AND UNDER-
WITHHOLDING AND REFUNDS

Section 11. FFI GROUP

Section 12. EXPIRATION, MODIFI-
CATION, TERMINATION, DEFAULT,
AND RENEWAL OF THIS AGREEMENT

Section 13. MISCELLLANEOUS
PROVISIONS

SECTION 1. PURPOSE AND SCOPE

.01 Purpose. THIS AGREEMENT is
made under, and in pursuance of, section
1471(b) and § 1.1471-4:

WHEREAS, an FFl has completed
and submitted a Form 8957, Foreign Ac-
count Tax Compliance Act (FATCA) Reg-
istration, in accordance with its instruc-
tions, which registration indicated that one
or more of its branches seeks to be treated
as aparticipating FFI, and has represented
that such branches are eligible to, and will
comply with, the terms of the FFl agree-
ment;

WHEREAS, this agreement establishes
the FFI’s due diligence, withholding, infor-
mation reporting, tax return filing, and other
obligations as a participating FFl under sec-
tions 1471 through 1474 and 88 1.1471-1
through 1.1474—-6;

NOW THEREFORE, the terms of
this agreement are as follows:

.02 General Obligations. An FFI that
agrees to comply with the terms of this
agreement applicable to one or more of its
branches will be treated as a participating
FFI with respect to such branches, and
such participating FFI branches will not
be subject to withholding under section
1471. An FFI (or branch of an FFI) must
act in its capacity as a participating FFI
with respect to all of the accounts that it
maintains for purposes of reporting such
accounts and must act as a withholding
agent to the extent required under this
agreement. A branch of an FFI that cannot
satisfy all of the terms of this agreement
under the laws of the jurisdiction in which
such branch is located must meet the con-
ditions described in 8 1.1471—-4(e)(2)(iii)
to be treated as a limited branch and will
be subject to withholding under section
1471 as a nonparticipating FFI. A report-
ing Model 2 FFl may comply with the
requirements of the FFl agreement, in-
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cluding with respect to due diligence, re-
porting, and withholding, by applying the
rules set forth in this agreement (applied
by substituting the term “reporting Model
2 FFI” for “participating FFI” throughout
the FFI agreement, except where the pro-
visions of the FFl agreement explicitly
refer to a reporting Model 2 FFI).

SECTION 2. DEFINITIONS

01. Scope of Definitions.

(A) In General. Unless specifically
modified in this agreement, al terms used
in this agreement have the same meaning
as provided in sections 1471 through
1474, including the regulations thereun-
der. See § 1.1471-1(b) for a comprehen-
sivelist of chapter 4 terms and definitions.

(B) Reporting Model 2 FFls. A re-
porting Model 2 FFI must use the defini-
tions set forth in the applicable Model 2
IGA with respect to the accounts that it
maintainsin the Model 2 IGA jurisdiction,
unless the Model 2 IGA jurisdiction per-
mits the use of a definition provided in
this agreement or § 1.1471-1(b) in lieu of
a definition set forth in the applicable
Model 2 IGA, and such application does
not frustrate the purposes of the Model 2
IGA.

.02 Account/Financial account. “Ac-
count” or “financial account” means an
account described in § 1.1471-1(b)(1).

.03 Account holder. “ Account holder”
has the meaning set forth in § 1.1471-
1(b)(2).

.04 Account maintained by a partic-
ipating FFI. “Account maintained by a
participating FFI” means an account that a
participating FFI is treated as maintaining
under § 1.1471-5(b)(5).

.05 Active NFFE. In the case of a
reporting Model 2 FFI, “active NFFE”
means an active NFFE as defined in the
applicable Model 2 1GA.

.06 Backup withholding. “Backup
withholding” has the meaning set forth in
§ 1.1471-1(b)(7).

.07 Branch. “Branch” has the meaning
set forth in § 1.1471-1(b)(10).

.08 Branch that maintains the ac-
count. A branch maintains an account if
the rights and obligations of the partici-
pating FFI and the account holder with
regard to such account (including any as-
sets held in the account) are governed by
the laws of the jurisdiction in which the
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branch is located. See § 1.1471-5(b)(5)
for when an FFl is treated as maintaining
an account.

.09 Certified deemed-compliant FFI.
“Certified deemed-compliant FFI” has the
meaning set forth in 8 1.1471-1(b)(14).

.10 Change in circumstances. For a
participating FFI, a “change in circum-
stances’ has the meaning described in
§ 1.1471-4(c)(2)(iii). In the case of are-
porting Model 2 FFI that applies the pro-
cedures of Annex | of the applicable
Model 2 IGA with respect to an account,
a change of circumstances has the mean-
ing that such term has under Annex | of
the applicable Model 2 IGA.

.11 Chapter 4 reportable amount.
“Chapter 4 reportable amount” has the
meaning set forth in 8 1.1471-1(b)(18).

.12 Chapter 4 reporting pool. “ Chapter
4 reporting pool” means a chapter 4 with-
holding rate pool of account holders and
payees, described in section 6.05(A)(2)(i) of
this agreement, associated with a withhold-
able payment that is within a particular in-
come code (as provided in the instructions
to Form 1042-S) reported on Form 1042-S
and for which a separate Form 1042-S is
required to be filed.

.13 Chapter 4 status. “Chapter 4 sta-
tus’ has the meaning set forth in
§ 1.1471-1(b)(19).

.14 Chapter 4 withholding rate pool.
“Chapter 4 withholding rate pool” means
a pool provided on an FFI withholding
statement (or a chapter 4 withholding
statement, as defined in § 1.1471-3(c)(3))
with respect to a single type of income
(e.g., interest or dividends) and consisting
of: (i) aclass of recalcitrant account hold-
ersdescribed in § 1.1471-4(d)(6) (includ-
ing a pool of recalcitrant account holders
to which the escrow procedures for dor-
mant account applies, or for recalcitrant
account holders described in section
4.01(D) of this agreement for which the
participating FFl has made a backup with-
holding election), (ii) payeesthat are non-
participating FFls that are subject to with-
holding under chapter 4, or (iii) U.S.
payees as described in section 9.02(B) of
this agreement (in the case of a participat-
ing FFI) or sections 9.02(B) and 9.02(C)
of this agreement (in the case of a report-
ing Model 2 FFI).
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.15 Custodial institution. “Custodial
institution” has the meaning set forth in
§ 1.1471-1(b)(25).

.16 Deemed-compliant FFI. “Deemed-
compliant FFI” has the meaning et forth in
8§ 1.1471-1(b)(27).

.17 Depository institution. “Deposi-
tory institution” has the meaning set forth
in § 1.1471-1(b)(30).

.18 Effective date of the FFI agree-
ment. The effective date of the FFl agree-
ment with respect to an FFI or a branch of
an FFI that is a participating FFI is the
date on which the IRSissuesaGIIN to the
FFI or branch. For a participating FFI that
receivesa GIIN prior to June 30, 2014, the
effective date of the FFI agreement is June
30, 2014.

.19 Entity account. “Entity account”
has the meaning set forth in 8§ 1.1471—
1(b)(40).

.20 Entity payee. “Entity payee’
means a payee that is an entity and that is
not an account holder.

.21 Excepted NFFE. “Excepted
NFFE" has the meaning set forth in
§ 1.1471-1(b)(41).

.22 Exempt beneficial owner. “Ex-
empt beneficial owner” has the meaning
set forth in 8 1.1471-1(b)(42).

.23 Exempt recipient. “Exempt recip-
ient” has the meaning set forth in
§ 1.1471-1(b)(43).

.24 Financial institution (FI). “Finan-
cia institution” or “FI” has the meaning
set forth in § 1.1471-1(b)(50).

.25 FFI group. “FFl group” means an
expanded affiliated group (as defined in
§ 1.1471-5(i)) that includes one or more
participating FFIs or, in the case of a
reporting Model 2 FFI, a group of related
entities as defined in an applicable Model
21GA.

.26 FFI member. “FFI member”
means an FFl that is a member of an FFI
group.

.27 FFI withholding statement. “FFI
withholding statement” means a withhold-
ing statement provided by a participating
FFI that meets the requirements of section
9.02 of this agreement.

.28 Foreign financial institution
(FFI). “Foreign financial institution” or
“FFI” has the meaning set forth in
§ 1.1471-1(b)(47).

.29 Foreign reportable amount. “ For-
eign reportable amount” means a payment
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of foreign source amounts described in
§ 1.1471-4(d)(2)(ii)(F).

.30 Form 945. “Form 945" means IRS
Form 945, Annual Return of Withheld
Federal Income Tax.

.31 Form 1042. “Form 1042" means
IRS Form 1042, Annual Withholding Tax
Return for U.S. Source Income of Foreign
Persons.

32 Form 1042-S. “Form 1042-S’
means IRS Form 1042-S, Foreign Per-
son’s U.S. Source Income Subject to With-
holding.

.33 Form 1099. “Form 1099" means
IRS Form 1099-B, Proceeds From Bro-
ker and Barter Exchange Transactions;
IRS Form 1099-DIV, Dividends and Dis-
tributions; IRS Form 1099—INT, Interest
Income; IRS Form 1099-MISC, Miscel-
laneous Income; IRS Form 1099-OID,
Original Issue Discount, and any other
form in the IRS Form 1099 series appro-
priate to the type of payment required to
be reported.

.34 Form 8957. “Form 8957” means
IRS Form 8957, Foreign Account Tax
Compliance Act (FATCA) Registration,
and includes the online version of the
form on the FATCA registration website
available at http://mww.irs.gov/fatca.

.35 Form 8966. “Form 8966 means
IRS Form 8966, FATCA Report, and in-
cludes the FATCA Report XML.

.36 GIIN. “GIIN" or “global interme-
diary identification number” has the
meaning set forth in § 1.1471-1(b)(57).

.37  Grandfathered  obligation.
“Grandfathered obligation” has the mean-
ing set forth in § 1.1471-2(b)(2)(i).

.38 Individual account. “Individual
account” has the meaning set forth in
§ 1.1471-1(b)(64).

.39 Intergovernmental Agreement
(IGA). “Intergovernmental Agreement”
or “IGA” has the meaning set forth in
§ 1.1471-1(b)(67).

40 IRS FFI List. “IRS FFI List” has
the meaning set forth in § 1.1471-
1(b)(73).

41 Lead Fl. “Lead FI” means an FFI
or U.S. financia ingtitution that is desig-
nated by members of the FFI group to
initiate and manage FATCA registration
via the FATCA registration website for
such FFI members of the FFI group and
that agrees to the responsibilities de-
scribed in section 11.02 of this agreement.
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42 Limited branch. “Limited branch”
has the meaning set forth in § 1.1471—
1(b)(76).

43 Limited FFI. “Limited FFI" has
the meaning set forth in § 1.1471-
1(b)(77).

44 Mode 11GA. “Model 1 IGA” has
the meaning set forth in § 1.1471-
1(b)(78).

45 Mode 2 1GA. “Model 2 IGA” has
the meaning set forth in § 1.1471-
1(b)(79).

46 New account. “New account”
means an account other than a preexisting
account.

.47 Non-consenting U.S. account. For
purposes of a reporting Model 2 FFI,
“non-consenting U.S. account” has the
meaning that such term has under an ap-
plicable Model 2 1GA.

48 Non-exempt recipient. “Non-
exempt recipient” has the meaning set
forth in § 1.1471-1(b)(81).

49 Non-financial foreign entity
(NFFE). “Non-financial foreign entity” or
“NFFE” has the meaning set forth in
§ 1.1471-1(b)(80).

.50 Nonparticipating FFI. “Nonpar-
ticipating FFI” has the meaning set forth
in § 1.1471-1(b)(82).

.51 Nonqualified intermediary (NQI).
“Nonqualified intermediary” or “NQI” has
the meaning set forth in § 1.1471-1(b)(85).

.52 Non-U.S. account. “Non-U.S. ac-
count” has the meaning set forth in
§ 1.1471-1(b)(84).

.53 Non-U.S. payor. “Non-U.S.
payor” means a payor other than a U.S.
payor.

.54 Nonwithholding foreign partner-
ship (NWP). “Nonwithholding foreign
partnership” or “NWP’ has the meaning
set forth in § 1.1471-1(b)(86).

.55 Nonwithholding foreign trust
(NWT). “Nonwithholding foreign trust”
or “NWT” has the meaning set forth in
§ 1.1471-1(b)(87).

.56 Offshore obligation. “Offshore
obligation” has the meaning set forth in
§ 1.1471-1(b)(88).

57 Owner-documented FFI.
“Owner-documented FFI” has the mean-
ing set forth in § 1.1471-1(b)(90).

.58 Participating FFI. “Participating
FFI” means an FFI, or branch of an FFI,
that has registered with the IRS to comply
with the terms of, and to enter into, this

422

agreement with the IRS, and to obtain a
GIIN. See also the definition of reporting
Model 2 FFI.

.59 Passive NFFE. “Passive NFFE”
means an NFFE other than an excepted
NFFE (or, in the case of areporting Model
2 FFI, other than an active NFFE).

.60 Payee. “Payee” has the meaning
set forth in § 1.1471-1(b)(96).

.61 Preexisting account. “Preexisting
account” means an account described in
§ 1.1471-1(b)(101).

.62 Qualified intermediary. “Quali-
fied intermediary” or “QI” has the mean-
ing set forth in § 1.1471-1(b)(107).

.63 Recalcitrant account holder. “Re-
calcitrant account holder” has the mean-
ing set forth in § 1.1471-1(b)(110).

.64 Registered deemed-compliant
FFI. “Registered deemed-compliant FFI”
means an FFl described in § 1.1471-
5(f)(1), and includes a reporting Model 1
FFI, a QI branch of a U.S. financial insti-
tution that is areporting Model 1 FFI, and
a nonreporting FFI treated as a registered
deemed-compliant FFl under a Model 2
IGA.

.65 Reporting Model 1 FFI. “Report-
ing Model 1 FFI” means an FFI or branch
of an FFI that is treated as a reporting
financial institution under an applicable
Model 1 IGA and that has registered with
the IRS to obtain a GIIN.

.66 Reporting Model 2 FFI. “Report-
ing Model 2 FFI” means an FFI or branch
of an FFl that is treated as a reporting
financial institution under an applicable
Model 2 IGA and that has registered with
the IRS to comply with the terms of this
agreement, as modified by an applicable
Model 2 IGA, and to obtain a GIIN.

.67 Reportable payment. “Reportable
payment” has the meaning set forth in
§ 1.1471-1(b)(113).

.68 Responsible officer. “Responsible
officer” has the meaning set forth in
§ 1.1471-1(b)(115).

.69 Specified insurance company.
“Specified insurance company” has the
meaning set forth in 8 1.1471-1(b)(118).

.70 Territory Fl. “Territory FI” or
“territory financial institution” has the
meaning set forth in 8 1.1471-1(b)(129).

.71 U.S. account. “U.S. account” has
the meaning set forth in § 1.1471-
1(b)(133).
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.72 U.S. branch treated asa U.S. per-
son. “U.S. branch treated as a U.S. per-
son” has the meaning set forth in
§ 1.1471-1(b)(134).

.73 U.S. payor. “U.S. payor” has the
meaning set forth in § 1.1471-1(b)(139).

.74 U.S. source FDAP income. “U.S.
source FDAP income” has the meaning
set forth in § 1.1471-1(b)(141).

.75 Withholdable payment. “With-
holdable payment” has the meaning set
forth in § 1.1471-1(b)(144).

.76 Withholding agent. “Withholding
agent” has the meaning set forth in
§ 1.1471-1(b)(146).

.77 Withholding foreign partner ship
(WP). “Withholding foreign partnership”
or “WP” has the meaning set forth in
§ 1.1471-1(b)(148).

.78 Withholding foreign trust (WT).
“Withholding foreign trust” or “WT” has
the meaning set forth in § 1.1471-
1(b)(150).

SECTION 3. DUE DILIGENCE
REQUIREMENTS FOR
DOCUMENTATION AND
IDENTIFICATION OF ACCOUNT
HOLDERS AND
NONPARTICIPATING FFI PAYEES

.01 In General. The due diligence pro-
cedures described in this section 3 gener-
aly apply to a participating FFI (other
than a U.S. branch treated as a U.S. per-
son). The participating FFl must perform
the due diligence procedures described in
this section 3 to determine which of the
accounts that it maintains are (i) U.S. ac-
counts, (ii) accounts held by recalcitrant
account holders, (iii) accounts held by
nonparticipating FFIs, or (iv) non-U.S. ac-
counts. A participating FFI that makes a
withholdable payment to a payee other
than an account holder must also perform
due diligence procedures described in this
section 3 to determine if withholding is
required under section 4 of this agree-
ment.

(A) Reporting Model 2 FFls. A re
porting Model 2 FFI must apply the due
diligence procedures described in Annex |
of the applicable Model 2 IGA with re-
spect to all accounts that such reporting
Model 2 FFI maintains within the Model 2
IGA jurisdiction unless the reporting
Model 2 FFI elects to apply the due dili-
gence procedures of this agreement, as
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described in this section 3. A reporting
Model 2 FFI may apply the due diligence
procedures described in section 3.02 of
this agreement separately for each section
of Annex | (for example, preexisting en-
tity accounts) with respect to all accounts
or with respect to any clearly identified
group of accounts (such as by line of
business or the location where the account
is maintained). Except for the two year
period following the date that an applica-
ble Model 2 IGA has been signed, a re-
porting Model 2 FFI that applies the due
diligence procedures of section 3.02 of
this agreement with respect to certain ac-
counts must continue to apply these pro-
cedures consistently to these accounts in
all subsequent years unless there has been
a material modification to section 3.02 of
this agreement or 8 1.1471-4(c). With
respect to the two year period beginning
on the date that an applicable Model 2
IGA has been signed, areporting Model 2
FFI may apply either the due diligence
procedures described in section 3.02 of
this agreement or those described in An-
nex 1 of the applicable Model 2 IGA with
respect to any clearly identified group of
accounts, without being bound to a partic-
ular set of due diligence rules, so long as
the application does not frustrate the pur-
pose of the Model 2 IGA. A reporting
Model 2 FFI must apply the due diligence
procedures of section 3.02(B) of this
agreement with respect to an entity payee
that is receiving a withholdable payment.

(B) U.S. Branch of a Participating
FFI treated as a U.S. Person. A U.S.
branch of a participating FFl that is
treated as a U.S. person (as described in
§ 1.1471-1(b)(134)) is required to apply
the due diligence requirements described
in § 1.1471-3 to determine the chapter 4
status of account holders and entity pay-
ees and must apply the due diligence re-
quirements of chapter 3 or chapter 61 (as
applicable) with respect to individual ac-
count holders. See section 4.02(C) of this
agreement for specia withholding rules
and section 6 of this agreement for special
reporting rules applicable to such U.S.
branches.

.02 Due Diligence Procedures

(A) ldentification and Documenta-
tion of Account Holders. A participating
FFI is required to determine the chapter 4
status of each holder of an account main-
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tained by the participating FFI and to
identify each account that is a U.S. ac-
count, non-U.S. account, account held by
a recalcitrant account holder, or account
held by a nonparticipating FFI. For this
purpose, the participating FFI is required
to apply the due diligence procedures for
accounts to the extent, and in the manner,
required under § 1.1471—-4(c) within the ap-
plicable time periods described in § 1.1471—
4(c)(3), (©)(4), and (c)(5). A participating
FFI that is unable to reliably associate valid
documentation with an account holder to
determine the chapter 4 status of such ac-
count holder under such required proce-
dures must apply the presumption rules of
section 3.04 of this agreement. See aso
§ 1.1471-4(d)(2) for other account holders
to which a participating FFI's due diligence
requirements apply (e.g., account holders of
a territory Fl, sponsored FFI, or owner-
documented FFI).

(B) Identification and Documenta-
tion of Certain Payees other than Ac-
count Holders. For determining when
withholding is required under section 4 of
this agreement, a participating FFI is,
prior to payment, required to reliably as-
sociate the payment with documentation
that meets the requirements of section
3.03(B) of this agreement when making a
withholdable payment to an entity payee.
If an account holder receives a withhold-
able payment and is not treated as the
payee of the payment, in addition to doc-
umenting the chapter 4 status of the ac-
count holder, the participating FFI is also
required to establish the chapter 4 status
of the payee or payees to determine
whether withholding is required under
section 4 of this agreement. See, however,
8§ 1.1471-3(€)(4)(vi) for when a participat-
ing FFI may rely on the chapter 4 status of
a payee provided by another participating
FFl or registered deemed-compliant FF
that is acting as an intermediary or that is a
flow-through entity with respect to the
payee. Except as otherwise provided in sec-
tion 4.02(A) of this agreement, a participat-
ing FFI must apply the presumption rules of
section 3.04 of this agreement to determine
the chapter 4 status of a payeeif, prior to the
time of payment, it cannot reliably associate
the payment with documentation meeting
the requirements of section 3.03(B) of this
agreement. See, however, 8 1.1471-3(c)(7)
for requirements that apply for documenta
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tion recelved after the date of a payment.
With respect to a preexisting account, a par-
ticipating FFI must, to the extent required
under § 1.1471-4(c), determine the chapter
4 datus of the payee within the applicable
time period described in § 1.1471-4(c)(3)
or, if unable to do so, must apply the pre-
sumption rules of section 3.04 of this agree-
ment to determine the chapter 4 status of a
payee.

.03 Additional Requirements for
Identification and Documentation of
Account Holders and Payees

(A) In General. To the extent that the
participating FFI is required to retain a
record of the documentation collected (or
otherwise maintained) to establish the
chapter 4 status of an account holder or
payee, the participating FFl must do so in
accordance with the requirements of
§ 1.1471-4(c)(2). The participating FFI
must also institute procedures that meet
the requirements of § 1.1471-4(c)(2) to
ensure that any change in circumstances
(described in section 2 of this agree-
ment) is identified with respect to an
account.

(B) Requirements for Documenta-
tion

(1) In General. To the extent the par-
ticipating FFI obtains withholding certifi-
cates, substitute certification forms, writ-
ten statements, or documentary evidence
to document an account holder or payee,
such documentation must meet the require-
ments set forth in 8§ 1.1471-3(c). Sections
1.1471-3(c)(3) through (5) provide the re-
quirements of valid withholding certificates,
written statements, and documentary evi-
dence. Section 1.1471-3(c)(6) provides
other applicable rules for withholding cer-
tificates, written statements, and docu-
mentary evidence, including their periods
of validity and electronic transmission re-
quirements. Sections 1.1471-3(c)(8) and
(9) provide requirements related to the
sharing of documentation and reliance by
a participating FFI on documentation col-
lected by another person. A participating
FFI must obtain the documentation spec-
ified in 8§ 1.1471-3(d) to establish the
chapter 4 status of an entity account
holder or an entity payee. A participating
FFI may rely on documentation that meets
the requirements of § 1.1471-3(c) until
the earlier of the expiration date of such
documentation or the date there is a
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change in circumstances that affects the
account holder or payee's claim of chapter
4 status. If the participating FFI is unable
to obtain the required documentation
within 90 days of a change in circum-
stances, the participating FFI must apply
the presumption rules of section 3.04 of
this agreement with respect to the account
or payee until valid documentation is ob-
tained upon which the FFI is permitted to
rely.

(2) Requirements for Reporting
Model 2 FFIs. To the extent a reporting
Model 2 FFl applies the due diligence
procedures described in Annex | of the
applicable Model 2 IGA with respect to an
account, such documentation must meet
the requirements described in the applica-
ble Model 2 IGA, and the reporting M odel
2 FFl may rely on such documentation
until the earlier of the expiration date of
such documentation or the date there is a
change in circumstances that affects the
account holder or payee's claim of chapter
4 status. Upon the expiration of the doc-
umentation or a change in circumstances,
the reporting Model 2 FFI must obtain
new or additional documentation or must
redetermine the status of the account in
accordance with the due diligence proce-
dures described in Annex | of the appli-
cable Model 2 IGA. If an account holder
of a new account (as defined in the appli-
cable Model 2 IGA) has a change in cir-
cumstances that would cause such account
to be treated as a U.S. account and the
account holder refuses to provide consent
for such account to be reported, the report-
ing Model 2 FFI must report the account
as a non-consenting U.S. account as de-
scribed in section 6.03(B) of this agree-
ment.

.04 Presumption Rulesin Absence of
Valid Documentation. If the participat-
ing FFl is required to, but is unable to,
obtain documentation (or a record of doc-
umentation) that meets the requirements
of this section 3 within the applicable time
period described in section 3.02 of this
agreement, or if the participating FFI
knows or has reason to know that docu-
mentation provided for an account holder
or payee is unreliable or incorrect, as de-
termined applying the standards of knowl-
edge described in § 1.1471-4(c)(2), or as
determined under Annex | of the applica-
ble Model 2 IGA in the case of areporting
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Model 2 FFI that applies such procedures
with respect to an account, the FFI is
required to apply the presumption rules
described in this section 3.04 until valid
documentation is provided for the account
holder or payee upon which the FFI is
permitted to rely. However, following a
change in circumstances, a participating
FFI may continue to treat otherwise valid
documentation previously provided by an
account holder or payee as valid and rely
on such documentation until the earlier of
90 days following the change in circum-
stances or the date new documentation is
obtained upon which the participating FFI
may rely to document the chapter 4 status
of the account holder or payee. See,
however, § 1.1441-1(e)(4)(ii)(D) for re-
quirements when a change in circum-
stances occurs for purposes of chapter 3
and the related grace period alowed under
§ 1.1441-1(b)(3)(iv), to the extent a with-
holdable payment that is also a reportable
amount (as defined in § 1.1441-1(c)(22)) is
made to the account holder or payee.

(A) Entity Payee or Account Held by
an Entity. With respect to a withholdable
payment made to an entity payee, a par-
ticipating FFI must apply the presumption
rules of § 1.1471-3(f). The presumption
rules of § 1.1471-3(f) also apply to an
account held by an entity. However, in the
case of an account held by a passive
NFFE that provides the documentation de-
scribed in § 1.1471-3(d)(12) to establish its
status as a passive NFFE but failsto provide
the information regarding its owners re-
quired under 8§ 1.1471-3(d)(12)(iii), the par-
ticipating FFI must treat the account as held
by a recdcitrant account holder in accor-
dance with 8 1.1471-5(g)(2)(iv).

(B) Account Held by an Individual.
With respect to an account held by an
individual, a participating FFI must treat
the account as held by a recalcitrant ac-
count holder in accordance with § 1.1471—
5(g) and classify the type of recalcitrant
account holder in accordance with the
pools described in § 1.1471—-4(d)(6).

(C) Presumption Rules for Report-
ing Model 2 FFls. To the extent a report-
ing Model 2 FFI applies the due diligence
procedures described in Annex | of the
applicable Model 2 1GA, such FFI must
apply the procedures of Annex | of the
applicable Model 2 IGA to treat the ac-
count as held by a nonparticipating FFI or
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non-consenting U.S. account. A reporting
Model 2 FFI that applies the due diligence
procedures described in section 3.02 of
this agreement with respect to an account
must treat an account that would other-
wise be treated as held by a recalcitrant
account holder as a non-consenting U.S.
account to the extent required under the
applicable Model 2 IGA. With respect to a
withholdable payment made to an entity
payee, a reporting Model 2 FFI must ap-
ply the presumption rules of § 1.1471—
3(f).

SECTION 4. WITHHOLDING
REQUIREMENTS

.01 Withholding Requirements. (A)
In General. A participating FFI is gener-
ally required to deduct and withhold a tax
equal to 30 percent of any withholdable
payment made to an account maintained
by such participating FFI that is held by a
recalcitrant account holder or a nonpartic-
ipating FFI. A participating FFl is also
generally required to deduct and withhold
atax equal to 30 percent of any withhold-
able payment made to apayeethat is (or is
presumed to be) a nonparticipating FFI
with respect to an offshore obligation that
is not an account. There is no requirement
to withhold on foreign passthru payments
for payments made before January 1, 2017
and therefore this requirement is not ad-
dressed in this agreement. See section
7.03 of this agreement for the require-
ments of a participating FFl that is pro-
hibited by law from withholding as re-
quired under this section 4.01.

(B) Modification of Withholding Re-
quirements for a Reporting Model 2
FFI. Notwithstanding the withholding re-
quirements described in section 4.01(A)
of this agreement, areporting Model 2 FFI
is not required to deduct and withhold tax
on any withholdable payment made to its
non-consenting U.S. accounts, provided
that the conditions under the applicable
Model 2 IGA regarding the suspension of
withholding relating to non-consenting
U.S. accounts are met. If such conditions
are not met, the reporting Model 2 FFI is
required to treat its non-consenting U.S.
accounts as held by recalcitrant account
holders and is required to deduct and
withhold a tax equal to 30 percent of any
withholdable payment made to such ac-
counts in accordance with section 4.02 of
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this agreement. In addition, a reporting
Model 2 FFl is required to withhold in
accordance with section 4.02 of this
agreement on any withholdable payment
made to a nonparticipating FFI that is an
account holder or a payee other than an
account holder.

(C) Special Withholding Require-
ments of U.S. Branch of a Participating
FFI treated as a U.S. Person. A U.S.
branch of a participating FFl that is
treated as a U.S. person and that satisfies
its backup withholding obligations under
section 3406(a) with respect to accounts it
maintains that are held by U.S. non-exempt
recipients (or presumed U.S. non-exempt
recipients) will be treated as satisfying its
withholding requirements under this section
4 and § 1.1471-4(b) with respect to such
account holders. For al other payees of a
withholdable payment, a U.S. branch of a
participating FFlI must withhold to the ex-
tent required under sections 1471(a) and
1472. See section 3.01(B) of this agreement
for specia due diligence rules and section 6
of this agreement for specia reporting rules
applicable to such U.S. branches.

(D) Election to Withhold under Sec-
tion 3406 on Recalcitrant Account
Holders. With respect to recalcitrant ac-
count holders that receive a withholdable
payment and that are subject to backup
withholding under section 3406, a partic-
ipating FFI (including a U.S. branch of a
participating FFI that is not treated as a
U.S. person) may elect to satisfy its with-
holding obligation under this section 4
and 8§ 1.1471-4(b) by applying backup
withholding under section 3406 to such
withholdable payments. Nothing in this
section 4 or § 1.1471—-4(b) relieves a par-
ticipating FFI of its requirement to backup
withhold under section 3406 with respect
to reportable payments that are not with-
holdable payments (e.g., payments with
respect to grandfathered obligations). See
section 4.04(D) of this agreement for the
coordination of backup withholding under
section 3406 for a participating FFI that
does not make the election described in
this section 4.01(D) and that withholds
under section 1471(b) with respect to a
withholdable payment that is also a re-
portable payment made to a recalcitrant
account holder that is subject to backup
withholding under section 3406.

.02 General Rules for Withholding.
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(A) Withholding Determination in
General. A participating FFI that makes a
withholdable payment is required to de-
termine whether withholding under this
section 4 applies at the time the withhold-
able payment is made by applying the
requirements of § 1.1471-4(b) to deter-
mine the payee of the payment and to
reliably associate the payment with valid
documentation to establish the payee's
chapter 4 status. The exceptions to with-
holding described in § 1.1471-2, includ-
ing the exceptions for payments made un-
der a grandfathered obligation and
payments made to certain excepted ac-
counts, apply for purposes of determining
whether withholding is required under this
section 4. A participating FFI is not re-
quired to withhold under this section 4 on
payments made to an account holder of a
preexisting account prior to the expiration
of the applicable time period described in
section 3.02(A) of this agreement for
identifying the account (or applying the
presumption rules), unless the account is
documented as held by a nonparticipating
FFI.

(B) Withholding Requirements for a
Participating FFI that isan NQI, NWP,
or NWT. A participating FFI that is an
NQI, NWP, or NWT is generaly not re-
quired to withhold with respect to a with-
holdable payment of U.S. source FDAP
incomethat it receives as an intermediary,
provided that it provides its withholding
agent with an FFI withholding statement
with sufficient information for such with-
holding agent to establish the portion of
the payment (if any) that is allocable to
recal citrant account holders (in each of the
chapter 4 withholding rate pools described
in section 9.02(B) of this agreement), to
payees that are nonparticipating FFIs, and
to payees that are U.S. persons (U.S.
payee pool) in accordance with § 1.1471—
4(b)(3). If a participating FFI elects to
backup withhold under section 3406 with
respect to recalcitrant account holders as
described in section 4.01(D) of this agree-
ment, the participating FFI must provide
its withholding agent with an FFl with-
holding statement with sufficient informa-
tion for such withholding agent to estab-
lish the portion of the payment allocable
to such account holders in accordance
with § 1.6049-4(c)(4)(iii) and to apply
backup withholding. See § 1.1471-
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3(c)(iii) and section 9 of this agreement
for the requirements applicable to a par-
ticipating FFI’'s withholding certificate,
withholding statement, and associated
documentation. If the withholdable pay-
ment is exempt from chapter 4 withhold-
ing, the information provided by the par-
ticipating FFI to the withholding agent
must also include the payee’'s chapter 4
status when specific payee information is
required for purposes of chapter 3. A par-
ticipating FFI must also provide the with-
holding agent with information regarding
any account holders or payees of an inter-
mediary or flow-through entity that hold
an account with the participating FFI,
other than a QI, WP, or WT.

A participating FFI is required to with-
hold under § 1.1471-4(b)(3) when it fails
to provide sufficient information to its
withholding agent or when it knows or has
reason to know that the withholding agent
has not withheld to the extent required
under § 1.1471-2(a)(i) with respect to its
account holders. For example, if a partic-
ipating FFI provides the documentation
described in § 1.1471-3(c)(3)(iii) to its
withholding agent and, based on the
amount of the payment that it receives
from the withholding agent, it knows or
has reason to know that the withholding
agent has underwithheld on the payment,
it is required to deduct and withhold tax
from the payment to the extent of the
underwithheld tax. A participating FFI is
also required to withhold when it applies
the dormant account procedures described
in section 5.02 of this agreement.

(C) Withholding Requirements with
Respect to Limited Branches and Lim-
ited FFIs. A participating FFI is required
to withhold on a withholdable payment it
makes to, or receives on behalf of, alim-
ited branch or limited FFl to the extent
required under § 1.1471-4(b)(5), includ-
ing when a participating FFI has reason to
know that a withholdable payment was
made to alimited branch of a participating
FFI or registered deemed-compliant FFI.
A participating FFI making a withhold-
able payment to another participating FFI
on to a registered deemed-compliant FFI
will have reason to know that a withhold-
able payment is made to a limited branch
of such other FFI when the participating
FFI is directed to make the payment to an
address of such other FFI in ajurisdiction
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other than that of the participating FFI or
registered deemed-compliant FFI  (or
branch of such FFI) that is identified as
the FFI (or branch of such FFI) that is
supposed to receive the payment. For ex-
ample, if a participating FFl identifies
Branch A, located in Jurisdiction A, asits
branch to receive withholdable payments
on a withholding certificate described in
§ 1.1471-3(e)(3)(ii), but subsequently di-
rects the participating FFI to which the
withholding certificate was provided to
make the payment to an address of the FFI
in Jurisdiction B, then the participating FFI
making the withholdable payment will have
reason to know that the payment is made to
a limited branch, unless the participating
FFI making the withholdable payment ob-
tains documentation that alows it to treat
the payment made to the address in Juris-
diction B as made to a payee that is a par-
ticipating FFl or deemed-compliant FFI.
See § 1.1471-3(€)(3)(i).

.03 Liability for Failureto Withhold.
A participating FFI that fails to withhold
any tax under chapter 4 as required under
section 4.02 of this agreement is liable for
the amount of tax not withheld and any
interest, additions to tax, and penalties
that may apply under arelevant provision
of the Code.

.04 Coordination with Other With-
holding Provisions

(A) In General. A participating FFI is
awithholding agent for purposes of chap-
ter 4, awithholding agent under chapter 3
with respect to a payment subject to with-
holding under 8§ 1.1441-2(&) or under sec-
tions 1445 or 1446, and a payor for pur-
poses of withholding under section 3406.
Except to the extent provided in this section
4.04, no provision of this agreement other-
wise limits the requirement of a participat-
ing FFI to withhold as a withholding agent
for purposes of chapters 3 and 4 or as a
payor for purposes of backup withholding
under section 3406 to the extent required.

(B) Coordination of Withholding un-
der Sections 1471(a) and 1472(a). A par-
ticipating FFI that complies with the with-
holding requirements of this agreement is
deemed to satisfy its chapter 4 withhold-
ing obligations under sections 1471(a) and
1472(a) with respect to its account holders
and entity payees.

(C) Coordination with Withholding
under Chapter 3. In the case of a with-
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holdable payment that is also subject to
withholding under section 1441, 1442, or
1443, a participating FFI may credit the
tax withheld under section 4.02 of this
agreement against its liability under sec-
tion 1441, 1442, or 1443 as described in
§ 1.1474—6(b). In the case of a withhold-
able payment that is also subject to with-
holding under section 1445, withholding
under section 1445 applies to the payment
to the extent described under § 1.1474—
4(6)(c), and withholding is not required un-
der section 4.02 of this agreement. In the
case of awithholdable payment that is aso
subject to withholding under section 1446,
withholding under section 1446 applies to
the extent described under § 1.1474—6(d),
and withholding is not required under sec-
tion 4.02 of this agreement.

(D) Coordination with Backup With-
holding. In the case of a withholdable
payment that is also a reportable payment
made by the participating FFI to a recal-
citrant account holder, withholding under
section 3406 will not apply to the reportable
payment if tax is withheld on the payment
under section 4.02 of this agreement, unless
the participating FFI elects to apply backup
withholding under section 3406 to recaci-
trant account holders as described in section
4.01(D) of this agreement.

SECTION 5. DEPOSIT
REQUIREMENTS

.01 In General. A participating FFI that
withholds tax as required under this agree-
ment must deposit amounts withheld within
the time period provided in § 1.1474—
1(b)(21) or, for amounts withheld under the
election described in section 4.01 (D) of this
agreement, § 31.6302-4. See § 1.1471-
2(a)(5)(ii) for an optional escrow procedure
when a withholding agent is unable to de-
termine at the time of payment whether such
payment is a withholdable payment.

.02 Dor mant Accounts. If aparticipat-
ing FFI receives a withholdable payment
not otherwise subject to backup withhold-
ing under section 3406, or withholding
under chapter 3, on behalf of a dormant
account held by a recalcitrant account
holder, the participating FFI may, in lieu
of depositing the tax withheld, set aside
the amount withheld in escrow until the
date that the account ceases to be a dor-
mant account. The tax withheld in escrow
becomes due on the date that is the earlier
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of 90 days or the end of the calendar year
following the date that the account ceases
to be a dormant account. A participating
FFI that maintains a dormant account of a
recalcitrant account holder and that elects
to escrow withheld tax pursuant to this
section 5.02 may not delegate the respon-
sibility to escrow withheld tax to the with-
holding agent from which it receives the
payment. See section 6.05(C) of this
agreement for the reporting requirements
and section 9 of this agreement for the
requirements of an FFI withholding state-
ment when the participating FFI applies
the escrow rule for dormant accounts de-
scribed in this section 5.02. Sections
1.1471-4(d)(6)(ii) and (iii) provide the
rules for determining when the participat-
ing FFI must treat an account as dormant
and when an account will no longer be
treated as a dormant account.

SECTION 6. INFORMATION
REPORTING AND TAX RETURN
OBLIGATIONS

.01 In General. Under section 1471(c)
and § 1.1471-4(d), a participating FFI is
required to report annually certain specific
payee information with respect to U.S.
accounts that it maintains. A participating
FFI is aso required to report certain ag-
gregate account information described in
section 6.03 of this agreement with re-
spect to its recalcitrant account holders
classified in accordance with the pools
described in § 1.1471-4(d)(6) and, in the
case of areporting Model 2 FFI, its non-
consenting U.S. accounts classified in ac-
cordance with the pools described in
§ 1.1471-4(d)(6). A participating FFl has
atransitional reporting obligation for pay-
ments of foreign reportable amounts made
to account holders that are nonparticipat-
ing FFlIs as described in section 6.04 of
this agreement. A participating FFI may
also be required under section 6.05 of this
agreement to report certain aggregate in-
formation with respect to chapter 4 report-
able amounts paid to its recalcitrant account
holders, payees that are nonparticipating
FFls, and payees that are U.S. persons. If a
participating FFI is required to file informa:
tion returns under section 6.05 of this agree-
ment, the participating FFl is also required
under 6.06(A) of this agreement to file Form
1042 to report chapter 4 reportable amounts
and any tax withheld on such amounts. A

Bulletin No. 2014-3

participating FFI mugt file information re-
turns about its account holders or payees for
purposes of chapter 4 (Forms 8966, 1099,
1042-S) on magnetic media (as defined in
§ 301.1474-1(d)(1)). See section 6.06(B) of
this agreement for the income tax return
filing requirements of a U.S. branch of a
participating FFl that makes withholdable
payments. See also section 7 of this agree-
ment for the requirements of a participating
FFI that is prohibited by law from reporting
its U.S. accounts as required under this sec-
tion 6. In the case of a reporting Modd 2
FFI, in applying this section with respect to
a passive NFFE, the term “substantia U.S.
owner” means a“controlling person” as de-
fined in the applicable Model 2 IGA that is
identified as a specified U.S. person.

.02 U.S. Account Reporting

(A) Accounts for which Reporting is
Required

(1) In General. On a calendar-year
basis, a participating FFl must report each
U.S. account that it maintains in the man-
ner described in section 6.02(B) of this
agreement. The participating FFl is aso
required to report accounts held by an FFI
that it has agreed to treat as an owner-
documented FFI under § 1.1471-3(d)(6)
to the extent required under this section
6.02.

(2) Special Reporting of Account
Holders of Territory FlIs. If a participat-
ing FFl maintains an account held by a
territory Fl that acts as an intermediary
with respect to a withholdable payment,
and the territory FI does not agree to be
treated asa U.S. person with respect to the
payment, the participating FFI is required
to report each specified U.S. person and
each substantial U.S. owner of an entity
treated as a passive NFFE with respect to
which the territory Fl acts as an interme-
diary to the extent that the territory Fl
provides the participating FFl with suffi-
cient information to report such account.
See § 1.1471-4(d)(2)(ii)(B)(2) for thein-
formation required to be reported for an
account or payee of aterritory Fl.

(3) Additional U.S. Account Report-
ing Requirement for a Trustee of a
Trustee-Documented Trust. In addition
to the accounts required to be reported
under section 6.02(A)(1) of this agree-
ment, a participating FFI that isthe trustee
of a trustee-documented trust (as defined
in an applicable Model 1 or Model 2 1GA)
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must report each U.S. account maintained
by the trust as if the participating FFI
maintained the account.

(B) General Reporting Require-
ments of a Participating FFI (other
than its U.S. Branch treated as a U.S.
Person). A participating FFI (other than
its U.S. branch treated as a U.S. person)
may report its U.S. accounts on Form
8966 in the manner described in § 1.1471—
4(d)(3). Alternatively, to the extent al-
lowed under § 1.1471-4(d)(5), a partici-
pating FFI may elect to perform chapter
61 reporting as modified in section
6.02(B)(1) of this agreement, in lieu of
reporting in the manner described in
§ 1.1471-4(d)(3). A participating FFI
may elect to perform chapter 61 reporting
with respect to al its U.S. accounts or
with respect to any clearly identified
group of U.S. accounts (such as by line of
business or the location where the account
is maintained) in the manner described in
section 6.02(B)(1) of this agreement. With
respect to a cash value insurance contract or
annuity contract held by a specified U.S.
person, a participating FFl may aso elect to
report under section 6047(d) in the manner
described in § 1.1471-4(d)(5)(i)(B).

(1) Modified Chapter 61 Reporting.
A participating FFl (including a U.S.
branch that is not treated as a U.S. person)
that electsto perform chapter 61 reporting
must report the information otherwise re-
quired to be reported under sections 6041,
6042, 6045, and 6049 and must report
payments made to an account subject to
reporting under the applicable section. A
participating FFI that is anon-U.S. payor,
however, must determine the payments
subject to reporting under the applicable
section as if it were a U.S. payor.

A participating FFI that elects to per-
form chapter 61 reporting must treat each
account holder that is a specified U.S.
person, U.S.-owned foreign entity, or
owner-documented FFl as if it were an
account holder who is an individual and
citizen of the United States and must re-
port each such account regardliess of
whether the account holder of such ac-
count qualifies as an exempt recipient.
With respect to each account holder of a
U.S. account that is a specified U.S. per-
son, the participating FFI must report on
the appropriate Form 1099 the informa-
tion described in § 1.1471-4(d)(5)(ii) and
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the accompanying instructions to the
form. With respect to an account held by
an entity treated as a passive NFFE with
substantial U.S. owners or held by an
owner-documented FFI  with specified
U.S. persons identified in § 1.1471-
3(d)(6)(iv)(A)(1) and (2), the participating
FFI must report on Form 8966 the U.S.
owner information described in § 1.1471—
4(d)(5)(ii) and (iii) and the accompanying
instructions to the form.

A participating FFI that reports an ac-
count under this section 6.02(B)(1) must
report such account for the calendar year
regardless of whether the participating
FFI makes a reportable payment to the
account during the calendar year. In such
a case and with respect to a specified U.S.
person, the appropriate form is Form
1099-MISC, Miscellaneous Income. For
example, with respect to a custodial ac-
count, the participating FFI is required to
file aForm 1099—-MISC even if no report-
able payments were paid or credited to the
account with respect to any financia in-
strument, investment, or contract held in
such account. A participating FFI that re-
ports accounts under this section
6.02(B)(1) may decide at a later time to
report the accounts in the manner de-
scribed in § 1.1471-4(d)(3) beginning on
the first reporting date for the calendar
year following the calendar year for which
it last reports an account under this section
6.02(B)(2).

(2) Transitional Reporting Rules. For
calendar years 2014 and 2015, a partici-
pating FFI that reports under § 1.1471—
4(d)(3) is only required to report the ac-
count information specified in § 1.1471—
A(d)(7)(ii) for its U.S. accounts. For
calendar years 2014 and 2015, a partici-
pating FFl that reports under § 1.1471—
4(d)(5) is only required to report the ac-
count information specified in § 1.1471-
A(d)(7)(iii) with respect to its U.S.
accounts.

(3) Time and Manner of Filing. The
participating FFI must file Form 8966 or
Form 1099 on magnetic media with the
IRS on or before March 31 of the year
following the end of the calendar year to
which the form relates in accordance with
the requirements prescribed for such re-
porting on the form and its accompanying
instructions.

January 13, 2014

(C) Special Reporting Rules for U.S.
Branchestreated as U.S. Persons. In the
case of a U.S. branch of a participating
FFI that is treated as a U.S. person, such
branch must report under chapter 61 with
respect to account holders that are U.S.
non-exempt recipients (or presumed U.S.
non-exempt recipients), including any ac-
count holders subject to backup withhold-
ing under section 3406, and under
8 1.1474-1(i) with respect to entities
treated as passive NFFEs with substantial
U.S. owners and owner-documented FFIs
with specified U.S. persons identified in
§ 1.1471-3(d)(6)(iv)(A)(1) and (2).

.03 Reporting with respect to Recal-
citrant Account Holders

(A) In General. A participating FFI is
required to report certain aggregate infor-
mation regarding accounts held by recal-
citrant account holders on Form 8966 and
in the manner described in § 1.1471-
4(d)(6). Such reporting is required regard-
less of whether the participating FFI
makes a withholdable payment to the ac-
count during the calendar year. The par-
ticipating FFI must file Form 8966 on
magnetic media (i.e., the FATCA Report
XML) with the IRS on or before March 31
of the year following the end of the cal-
endar year to which the form relates in
accordance with the requirements pre-
scribed for such reporting on the form and
its accompanying instructions.

(B) Reporting Model 2 FFIs Report-
ing of Non-Consenting U.S. Accounts.
Instead of the reporting described in sec-
tion 6.03(A) of this agreement, areporting
Model 2 FFI isrequired to report on Form
8966 certain aggregate information regard-
ing accounts trested as non-consenting U.S.
accounts classified in accordance with the
pools described in § 1.1471-4(d)(6) and the
accompanying instructions to the form.
Such reporting is required regardless of
whether the reporting Model 2 FFl makes a
withholdable payment to the account during
the calendar year. A reporting Model 2 FFI
must file Form 8966 on magnetic media
(i.e., the FATCA Report XML) with the
IRS on or before March 31 of the year
following the end of the calendar year to
which the form relates (unless otherwise
specified in the agpplicable Moddl 2 IGA) in
accordance with the requirements pre-
scribed for such reporting on the form and
its accompanying instructions.
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.04 Special Transitional Reporting of
Paymentsto Nonparticipating FFls. For
calendar years 2015 and 2016, the partic-
ipating FFI must report on a specific
payee basis on Form 8966 the aggregate
amount of foreign reportable amounts
paid with respect to an account held by a
nonparticipating FFI (including a limited
branch and limited FFI treated as a non-
participating FFI) that the participating
FFI maintains. If, however, the participat-
ing FFI is prohibited under domestic law
from reporting on a specific payee basis
without consent from the account holder
and the participating FFI has not obtained
such consent (i.e., the account holder is a
non-consenting nonparticipating FFI), the
participating FFI may instead report the
aggregate number of accounts held by such
non-consenting nonparticipating FFIs and
the aggregate amount of foreign reportable
amounts paid to such non-consenting non-
participating FFls. In either case, the partic-
ipating FFl may report all income, gross
proceeds, and redemptions (regardiess of
source) paid to the nonparticipating FFI’s
account (or all non-consenting nonpartici-
pating FFIS accounts, as applicable) by the
participating FFI during the calendar year
instead of reporting only foreign reportable
amounts. The participating FFl must file
Form 8966 on magnetic media (i.e., the
FATCA Report XML) with the IRS on or
before March 31 of the year following the
end of the calendar year to which the form
relates in accordance with the requirements
prescribed for such reporting on the form
and its accompanying instructions.

.05 Withholdable Payment Report-
ing and Reporting of Tax Withheld

(A) In General. Except as otherwise
provided in this section 6.05(A) and sec-
tion 6.05(B) of this agreement, a partici-
pating FFl is required to report on Form
1042-S chapter 4 reportable amounts
made during the year to payees that are
recalcitrant account holders, nonpartici-
pating FFIs, and, with respect to a non-
U.S. payor, U.S. persons that are included
in a U.S. payee pool (see section 9.02).
Forms 1042-S must identify the foreign
branch of the FFI maintaining the payee's
account using the GIIN assigned to such
branch and the employer identification
number (EIN) of the legal entity covered
by this agreement. A U.S. branch of a
participating FFI is required to file sepa-
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rate Forms 1042-S using the EIN as
signed to such U.S. branch to report chap-
ter 4 reportable amounts that it paid to its
account holders and payees.

(1) Allowance for Specific Payee or
Pooled Reporting. A participating FFI
may report chapter 4 reportable amounts
made to a specific recipient or to a chapter
4 reporting pool to the extent permitted or
required under section 6.05(A)(1)(i) of
this agreement. Section 1.1474-1(d) pro-
vides additional reporting requirements
for chapter 4 reportable amounts. A par-
ticipating FFI that fails to file returns or
furnish statements required by this agree-
ment may be subject to penalties in accor-
dance with sections 6721 through 6724.

(i) Pooled Reporting. A participating
FFI may report on Form 1042-S chapter 4
reportable amounts made to recalcitrant
account holders and nonparticipating FFIs
in achapter 4 reporting pool. With respect
to recalcitrant account holders, a separate
chapter 4 reporting pool is required for
each class of recalcitrant account holders
described in § 1.1471-4(d)(6). Addition-
aly, a participating FFI that isanon-U.S.
payor must report payees of U.S. accounts
that it reports under section 6.02 of this
agreement in a chapter 4 reporting pool of
U.S. payees. Section 1.1474-1(d) pro-
vides additional reporting requirements
for chapter 4 reportable amounts. See also
Form 1042-S and its accompanying in-
structions for the chapter 4 reporting pool
codes for recipients and income codes.

(ii) Specific Recipient Reporting. As
an aternative to reporting chapter 4 re-
portable amounts to a chapter 4 reporting
pool of recalcitrant account holders and
nonparticipating FFIs as described in sec-
tion 6.05(A)(2)(i) of this agreement, a par-
ticipating FFI may issue a Form 1042-S
to a recalcitrant account holder or a non-
participating FFI on a specific payee basis.
Section 1.1474-1(d)(21)(i) specifiesthein-
formation that is required to be included
on Form 1042-S. See also section 10.04
of this agreement for the limitation on
filing a collective refund claim on behalf
of account holders or payees that are re-
ported on a specific payee basis.

(2) Reporting Required when Elect-
ing to Withhold under Section 3406 on
Recalcitrant Account Holders. A partic-
ipating FFI that elects to satisfy its obli-
gation to withhold on withholdable pay-
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ments with respect to recalcitrant account
holders by backup withholding under sec-
tion 3406 with respect such payments as
described in section 4.01(D) of this agree-
ment must report on the applicable Form
1099 the reportable payments made dur-
ing the year to such persons. Forms 1099
must be filed by the legal entity covered
by this agreement and must exclude pay-
ments made by its U.S. branch, if any. A
U.S. branch of a participating FFI that has
not agreed to be treated as a U.S. person
and makes the election described in sec-
tion 4.01(D) of this agreement is required
to file separate Forms 1099 using the EIN
assigned to such U.S. branch.

(3) U.S. Branch of a Participating
FFI. A U.S. branch of a participating FFI
(regardless of whether it is treated as a
U.S. person) must report separately on Form
1042-S or 1099 with respect to amounts
paid or received by the U.S. branch during
the year on behalf of its account holders. A
U.S. branch of a participating FFI that is not
treated as a U.S. person is only required to
report on Form 1042—S or Form 1099, how-
ever, to the extent described in section
6.05(B) of this agreement. See section
6.06(B) of this agreement for the require-
ment for a U.S. branch to file a separate
Form 1042 or Form 945.

(B) Special Reporting Rules when
Withholding Agent Reports on Behalf
of Participating FFI. A participating FFI
is not required to report on Form 1042-S
or Form 1099 as described in section
6.05(A) of this agreement amounts that
the participating FFI receives on behalf of
a recalcitrant account holder, nonpartici-
pating FFI, or chapter 4 reporting pool of
payees that are U.S. persons to the extent
that its withholding agent has correctly
reported on a Form 1042—S or Form 1099,
as the context requires, and withheld the
correct amount of tax on such amounts.
The participating FFI isrequired to report,
however, when the participating FFI
knows, or has reason to know, that the
payment is not correctly reported on Form
1042-S or Form 1099, that less than the
required amount has been withheld on the
payment, or that the amount of tax with-
held is not correctly reported on Form
1042-S or Form 1099. In such a case, the
participating FFI must report the payment
on Form 1042-S or Form 1099 to the extent
required under section 6.05(A) of thisagree-
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ment. See section 9 of this agreement for the
information that the participating FFl must
include on its withholding statement to en-
able its withholding agent to report.

(C) Dormant Accounts. Notwith-
standing section 6.05(B) of this agree-
ment, a participating FFI is required to
report a chapter 4 reportable amount made
to arecalcitrant account holder that holds
a dormant account for which the participat-
ing FFl sets aside the amount withheld in
escrow, in lieu of depositing the tax with-
held. See section 5.02 of this agreement for
the requirements of the escrow procedure
for dormant accounts. See also section 9 of
this agreement for the withholding state-
ment requirements with respect to dormant
accounts and the ingructions to Form
1042-S for reporting under this procedure.

(D) U.S. Source FDAP Income Sub-
ject to Reporting under Chapter 3. Ina
case in which a participating FFl reports
under section 6.05(A) of this agreement a
withholdable payment of U.S. source
FDAP income subject to withholding un-
der section 4 of this agreement, a separate
Form 1042-S is not required to be filed
for the same payment for chapter 3 report-
ing purposes under § 1.1461-1(c)(2). A
participating FFI that is reporting U.S.
source FDAP income that is a chapter 4
reportable amount that is not subject to
withholding under section 4 of this agree-
ment must include in its reporting an ex-
emption code for chapter 4 purposes to the
extent the participating FFI is required to
report the amount under § 1.1461-1(c)(2).

(E) Reporting of Withholdable Pay-
mentsto Limited Branchesand Limited
FFls. A participating FFI must report (or
provide sufficient information to its with-
holding agent, as described in section
6.05(B) of this agreement, to report) with-
holdable payments that it receives on be-
half of a limited branch or limited FFI.
See section 4.02(C) of this agreement for
the withholding requirements of a partici-
pating FFI with respect to payments made to
a limited branch or limited FFl. See Form
1042-S and its accompanying instructions
for the other information that a participating
FFI is required to report in such a case.

(F) Time and Manner of Filing. A
participating FFI must file Forms 1042-S
on magnetic media with the IRS on or
before March 15 of the year following the
end of the calendar year to which the form
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relates in accordance with the require-
ments prescribed for such reporting on the
form and its accompanying instructions. A
participating FFI must file the relevant
Forms 1099, if applicable, on magnetic
mediawith the IRS on or before March 31
of the year following the end of the cal-
endar year to which the form relates in
accordance with the requirements pre-
scribed for such reporting on the form and
its accompanying instructions.

.06 Tax Return Filing Requirements

(A) In General. If aparticipating FFl is
required to report on Form 1042-S chapter
4 reportable amounts, it must aso file an
income tax return on Form 1042 to report
the chapter 4 reportable amounts pad to
account holders and payees that the partici-
pating FFl is required to report on Form
1042-S. A participating FFl will aso be
required to report on Form 1042 the amount
of tax withheld and the amount of tax de-
posited with respect to such payments for
the calendar year, in addition to any other
information required by the form and its
accompanying instructions. If a participat-
ing FFI applies backup withholding, instead
of withholding under chapter 4, with respect
to recalcitrant account holders as described
in section 4.01(D) of this agreement, the
participating FFl must aso file an income
tax return on Form 945 to the extent the
participating FF withheld tax on withhold-
able payments that are reportable amounts
paid to its account holders. See section
6.05(B) of this agreement for the rules on
when Form 1042-S and Form 1099 are re-
quired to be filed.

Form 1042 or Form 945 must be filed
by the legal entity covered by this agree-
ment, and it must exclude payments made
by any U.S. branch of such entity. With-
holding certificates and other statements
or information provided to the participat-
ing FFI should not be attached to the
return. With respect to Form 1042, the
information required for purposes of
chapter 4 is in addition to the information
required to be provided on Form 1042 for
purposes of chapter 3. A participating FF
must file Form 1042 with the IRS on or
before March 15 of the year following the
calendar year to which the form relates. A
participating FFI must file Form 945 with
the IRS on or before January 31 of the
year following the calendar year to which
the form relates.
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(B) U.S. Branch of a Participating
FFI. A U.S. branch of a participating FFl
that is required to report on Form 1042-S
chapter 4 reportable amounts must file a
separate Form 1042 to report the chapter 4
reportable amounts that it paid to account
holders and payees. Form 1042 should in-
clude the information described in section
6.06(A) of this agreement. A U.S. branch of
a participating FFI that is treated as a U.S.
person may aso be required to file an in-
come tax return on Form 945 if such branch
applied backup withholding under section
3406(a) with respect to reportable amounts
paid to accounts held by U.S. non-exempt
recipients. See section 4.02(C) of this agree-
ment for the withholding requirements of a
U.S. branch of a participating FFl that is
treated as a U.S. person.

.07 Coordination with Chapter 61
Reporting. A non-U.S. payor that is a
participating FFI will satisfy its reporting
obligations under chapter 61 (Form 1099
reporting) with respect to a payment to a
payee that is a U.S. non-exempt recipient
(or presumed U.S. non-exempt recipient)
if such participating FFI reports such an
account holder pursuant to sections 6.02
and 6.03. See aso § 1.6049-4(c)(4) (in-
cluding when a reporting Model 2 FFI
will satisfy its obligation to report under
chapter 61 with respect to a reportable
payment). Notwithstanding the first sen-
tence of this section 6.07, a participating
FFI is required to report on Form 1099 to
the extent the participating FFI applies
backup withholding under section 3406 to
the payment. See 8§ 1.6049—4(b)(6) for
how a participating FFI may report a pay-
ment under chapter 61 to which backup
withholding applies.

.08 Retention Requirements

(A) Account Statements. A participat-
ing FFI is required to retain information
that summarizes the account activity of its
U.S. accounts and accounts held by recalci-
trant account holders and nonparticipating
FFIsto the extent required in § 1.1471—-4(d).

(B) Forms 1042-S. A participating
FFI must retain a copy of each Form
1042-S for the period of limitations on
assessment and collection applicable to
the tax reportable on the Form 1042 to
which the Form 1042-S relates.
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SECTION 7. LEGAL
PROHIBITIONS ON REPORTING
U.S. ACCOUNTS AND ON
WITHHOLDING

.01 In General. If a participating FFI
(or branch thereof) is prohibited by law
from reporting its U.S. accounts as re-
quired under section 6.02 of this agree-
ment or from withholding to the extent
required under section 4 of this agree-
ment, the participating FFI (or branch
thereof) must comply with the require-
ments of section 7.02 or 7.03 of this
agreement.

.02 Prohibitions on Reporting U.S.
Accounts. A participating FFI that is pro-
hibited under the laws of the jurisdiction
in which it is resident, established, or lo-
cated from reporting a U.S. account as
required under section 6.02 of this agree-
ment must satisfy the requirements of
§ 1.1471-4(i)(2) to request a vaid and
effective waiver of such law or otherwise
close or transfer the account.

(A) Reporting Model 2 FFI. A report-
ing Model 2 FFI that is prohibited under
the laws of the jurisdiction in which it is
resident, established, or located from re-
porting a preexisting U.S. account as re-
quired under section 6.02 of this agree-
ment must request consent to report such
account and, if consent is not provided,
must report certain aggregate information
about such account with other non-
consenting U.S. accounts in accordance
with section 6.03 of this agreement. With
respect to a new account (as defined in the
applicable Model 2 IGA), a reporting
Model 2 FFl must obtain from each ac-
count holder of a U.S. account, as a con-
dition of account opening, the consent re-
quired under domestic law in order for
such reporting Model 2 FFI to report the
account as required under section 6.02 of
this agreement. Additionally, a reporting
Model 2 FFI must request the account
holder’s consent to report, if required by
domestic law, after account opening for
any new account that is not identified as a
U.S. account at account opening and that
must subsequently be treated as a U.S.
account due to a change in circumstances.
If consent is not provided by the account
holder, the reporting Model 2 FFI must
treat the account as a non-consenting U.S.
account and report the account as de-
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scribed in section 6.03(B) of this agree-
ment.

.03 Legal Prohibitions Preventing
Withholding with Respect to Recalci-
trant Account Holders and Nonpartici-
pating FFls. To the extent a participating
FFI is prohibited under domestic law from
withholding with respect to recalcitrant
account holders and nonparticipating FFIs
as required under section 4 of this agree-
ment, the participating FFl is required to
satisfy the requirements of § 1.1471—
4(i)(3) to block or transfer each account or
offshore obligation held by such persons.

.04 Limited Branches

(A) In General. If a participating FFI
maintains one or more limited branches,
the participating FFl must meet the require-
ments described in § 1.1471-4(e)(2)(iii).
Such requirements include withholding on
payments made or received on behdf of a
limited branch as described in section
4.03(C) of this agreement and reporting
such payments as described in section
6.05(E) of this agreement. After the expira-
tion of the trandtiona rule for limited
branches under § 1.1471-4(e)(2)(v), a par-
ticipating FFl with one or more limited
brancheswill ceaseto be aparticipating FFI.
If alimited branch maintained by a partici-
pating FFl is no longer prohibited from
complying with the requirements of this
agreement or otherwise being treated as a
deemed-compliant FFI, the participating
FFl must notify the IRS on the FATCA
registration website by the beginning of the
third caendar quarter following the date that
the branch ceases to be a limited branch by
registering such branch as a participating
FFl or deemed-compliant FFI by that date.

(B) Limited Branch of a Reporting
Model 2 FFI. If areporting Model 2 FFI
maintains one or more limited branches,
the reporting Model 2 FFI must comply
with the requirements described in the ap-
plicable Model 2 IGA with respect to each
limited branch, which includes the re-
quirements to withhold on payments made
or received on behalf of such branch as
described in section 4.03(C) of this agree-
ment and to report such payments as de-
scribed in section 6.05(E) of this agree-
ment. If abranch maintained by the FFI is
no longer prohibited from complying with
the requirements of this agreement or other-
wise being treated as a deemed-compliant
FFI, areporting Model 2 FFH must notify the
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IRS on the FATCA regigtration website by
the beginning of the third caendar quarter
following such date that the branch will
cease to be a limited branch by registering
such branch as a participating FFl or
deemed-compliant FFI by that date. A re-
porting Model 2 FFl with one or more lim-
ited branches will continue to be areporting
Model 2 FFI after the expiration of the tran-
gtiona rule for limited branches under
§ 1.1471-4(e)(2)(v), provided that the re-
porting Model 2 FFl continues to comply
with the requirements of the applicable
Model 2 IGA with respect to such branches.

SECTION 8. COMPLIANCE
PROCEDURES

.01 In General. A participating FFI is
required to adopt a compliance program
under the authority of the responsible of-
ficer of the participating FFI or, in the case
of a participating FFI that adopts a con-
solidated compliance program under the
requirements of 8 1.1471-4(f)(2)(ii), un-
der the authority of the responsible officer
of a compliance FI. A participating FFI’'s
compliance program must include poli-
cies, procedures, and processes sufficient
for the participating FFI to satisfy the due
diligence, reporting, and withholding re-
quirements of this agreement. A partici-
pating FFI must also perform, or have
performed on its behalf, a review of its
compliance with this agreement for the cer-
tification period (described in § 1.1471-
4(f)(3)). The results of such review must be
considered by the responsible officer in
making the periodic certifications described
in section 8.03 of this agreement. A partic-
ipating FFl must also comply with the IRS
review of compliance described in section
8.04 of this agreement.

.02 Responsible Officer. A participat-
ing FFI must appoint a responsible officer
to establish, or to appoint one or more
designees to establish, a compliance pro-
gram that meets the requirements of sec-
tion 8.01 of this agreement and to period-
icaly review the sufficiency of such
compliance program. The responsible of-
ficer must make the certifications de-
scribed in section 8.03 of this agreement
to the IRS regarding the FFI’ s compliance
with this agreement.

.03 Certifications of Compliance by
Responsible Officer
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(A) Certification Regarding the Due
Diligence Procedures. No later than 60
days following the date that is two years
after the effective date of this agreement,
the responsible officer of the participating
FFI must make the certification described
in 8 1.1471-4(c)(7) regarding the FFI's
completion of the due diligence proce-
dures for preexisting accounts required
under section 3 of this agreement and re-
garding the absence of any formal or in-
formal practices or procedures to assist
account holders in the avoidance of chap-
ter 4 as described in 8 1.1471-4(c)(7).

(B) Periodic Certification of Compli-
ance. On or before July 1 of the calendar
year following the certification period de-
fined in 8 1.1471—-4(f)(3)(i), the responsi-
ble officer of the participating FFI must
make either the certification of effective
internal controls described in § 1.1471—
A(f)(3)(ii) or, when required, make the
qualified certification under § 1.1471-
4(f)(3)(iii). The responsible officer must
consider the results of the participating
FFI’s periodic review in making the peri-
odic certification of compliance.

(C) Method of Making Certifica-
tions. The participating FFl (or the com-
pliance FI with respect to such FFI) must
make the certifications of compliance in
such manner as the IRS may prescribe in
future guidance or other instructions.

.04 Review of Compliance

(A) General Inquiriesof FFI and Ac-
count Holder Compliance. Based upon
the information reporting forms and tax
returns (Forms 945, 1042, 1042—S, 8966,
and 1099) filed with the IRS for each
calendar year, the IRS may request addi-
tional information with respect to the in-
formation reported or required to be re-
ported on such forms described in section
6.06 of this agreement or may request the
account statements described in 8 1.1471—
4(d)(4)(v). The IRS may request addi-
tional information to determine an FFI’s
compliance with its FFl agreement and to
assist the IRS with its review of account
holder compliance with tax reporting re-
guirements.

(B) Inquiries of Reporting Model 2
FFls. In the case of a reporting Model 2
FFI, subject to the terms set forth in an
applicable competent authority arrange-
ment under the applicable Model 2 IGA,
the U.S. Competent Authority may make
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an inquiry directly to areporting Model 2
FFI regarding the information described
in section 8.04(A) of this agreement.
When the U.S. Competent Authority has
reason to believe that administrative er-
rors or other minor errors may have led to
incorrect or incomplete information re-
porting, the U.S. Competent Authority
may make such an inquiry directly to a
reporting Model 2 FFI. Additionaly, if a
reporting Model 2 FFI reports aggregate
information regarding its non-consenting
U.S. accounts and accounts held by non-
participating FFls as described in sections
6.03 and 6.04 of this agreement, the U.S.
Competent Authority, consistent with the
terms of the applicable competent author-
ity arrangement under the applicable
Model 2 IGA, may request information
regarding the accounts underlying the ag-
gregate information returns filed with re-
spect to such accounts.

(C) Inquiries regarding Substantial
Non-Compliance. Based on the informa-
tion reporting forms and tax returns
(Forms 945, 1042, 1042-S, 8966, and
1099) filed with the IRS for each calendar
year, the certifications made by the re-
sponsible officer, or any other information
related to a participating FFI’s compliance
with this agreement, the IRS may deter-
minein its discretion that the participating
FFI may not have substantially complied
with the requirements of this agreement.
In such a case, the IRS may request from
the responsible officer (or designee) infor-
mation necessary to verify the participat-
ing FFI’s compliance with this agreement
or the performance of specified review
procedures as described in § 1.1471-
A(f)(4)(ii). If the IRS determines that a
participating FFl has failed to substan-
tially comply with the requirements of this
agreement, the IRS will notify the partic-
ipating FFl in accordance with section
12.06 of this agreement that an event of
default has occurred.

(D) Inquiries regarding Significant
Non-Compliance for Reporting M odel
2 FFls. Consistent with the terms of the
applicable competent authority arrange-
ment under the Model 2 IGA, the U.S.
Competent Authority may request infor-
mation necessary to verify a reporting
Model 2 FFI's compliance with this
agreement as described in § 1.1471-
A(f)(4)(ii). If the U.S. Competent Author-
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ity determines that a reporting Model 2
FFI hasfailed to significantly comply with
the reguirements of this agreement, as
modified by the applicable Model 2 IGA,
the U.S. Competent Authority will notify
the Competent Authority of the jurisdic-
tion in which the reporting Model 2 FFl is
located, and will also notify the reporting
Model 2 FFl in accordance with section
12.06 of this agreement that an event of
default has occurred.

SECTION 9. PARTICIPATING FFI
WITHHOLDING CERTIFICATE

.01 Participating FFI Withholding
Certificate. A participating FFI agrees to
furnish a valid withholding certificate to
each withholding agent from which it re-
ceives a withholdable payment and to
each participating FFI or deemed-compliant
FFI with whom the participating FFI holds
an account. When a participating FFl re-
ceives a withholdable payment as a benefi-
cial owner of the payment (as defined in
§ 1.1471-1(b)(7)) or otherwise holds an ob-
ligation or account for its own benefit, the
withholding certificate to be furnished is a
Form W—-8BEN-E (or acceptable substitute
form under § 1.1471-3(c)(6)(v)) that certi-
fies that the participating FFI is the benefi-
cial owner and that includes the GIIN of the
participating FFI in its jurisdiction of resi-
dence for tax purposes (or place of organi-
zation if the FFI has no such residence) or
otherwise identifies the branch of the partic-
ipating FFI that is receiving the payment
and the branch’s GIIN if the branch receiv-
ing the payment operates in a jurisdiction
other than the participating FFI's jurisdic-
tion of residence, and al of the other infor-
mation required by § 1.1471-3(c)(3)(ii), the
form, and its accompanying instructions.
Alternatively, with respect to a payment
made prior to January 1, 2017, or made with
respect to an offshore obligation, the partic-
ipating FFl may provide its GIIN or other
documentation as described in 8§ 1.1471—
3(d)(4)(ii) or (iii). In such a case, the partic-
ipating FF will not be subject to withhold-
ing and will not be reported as a
nonparticipating FFl with respect to with-
holdable payments it receives from a with-
holding agent to whom the participating FFI
provided such documentation. If, however,
the branch receiving the withholdable pay-
ment is a limited branch, the participating
FFI must identify itself as anonparticipating
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FFl on the Form W—8BEN-E that it pro-
vides to the withholding agent, and such
payment will be subject to withholding and
reporting for purposes of chapter 4. See
§ 1.1471-4(e)(2)(iv)(E) for rules applicable
to alimited branch of a participating FFI.
When a participating FFI receives a
withholdable payment of U.S. source
FDAP income as an intermediary, holds
an account with a participating or regis-
tered deemed-compliant FFI as an inter-
mediary, or is a flow-through entity, the
withholding certificate that the participating
FFI must furnish to the withholding agent is
a Form W=8IMY (or acceptable substitute
form under § 1.1471-3(c)(6)(v)) that certi-
fies that the participating FFI is a flow-
through entity or is acting as an interme-
diary (as applicable) and that includes the
GIIN of the participating FFI in its juris-
diction of residence for tax purposes (or
place of organization if the FFl has no
such residence) or otherwise identifies the
branch of the participating FFI receiving
the payment and its GIIN if the branch
receiving the payment operatesin a juris-
diction other than the participating FFI’s
jurisdiction of residence, and includes all
of the other information required by
8 1.1471-3(c)(3)(iii), section 4.03(B) of
this agreement, the form, and its accom-
panying instructions. Alternatively, with
respect to an offshore obligation, the partic-
ipating FFI (or the branch of the participat-
ing FFI receiving the payment) may provide
the branch’s GIIN and the documentation
described in 8§ 1.1471-3(d)(4)(iii). Insuch a
case, the participating FFI will not be sub-
ject to withholding (or reporting) as a non-
participating FFI for purposes of chapter 4
that would otherwise apply based on its sta-
tus as a participating FFI, though withhold-
ing for purposes of chapter 4 may apply to
the extent that it receives payment on beha f
of recalcitrant account holders or nonpartic-
ipating FFIs and fails to provide sufficient
information for its withholding agent to
withhold under chapter 4 with respect to
such persons. Additionally, withholding for
purposes of chapter 3 may apply with re-
spect to payments of U.S. source FDAP
income based on the status of persons for
whom the participating FFI receives the
payment. For the requirements of a with-
holding certificate provided by a foreign
partnership or foreign trust receiving achap-
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ter 3 reportable amount, see § 1.1441—
5()(2) or § 1.1441-5(e)(5), respectively.
For the requirements of a withholding cer-
tificate provided by a foreign intermediary
that receives a chapter 3 reportable amount,
see § 1.1441-1(e)(3).

.02 Withholding Statement

(A) In General. A participating FFI
agrees to provide an FFl withholding
statement that includes the information
described in section 9.02(B) of this agree-
ment to each withholding agent from
which it receives a withholdable payment
of U.S. source FDAP income on behalf of
its account holders or other persons (includ-
ing its partners, beneficiaries, or owners for
a participating FFI that is a flow-through
entity). See section § 1.1471-3(c)(iii)(B)(2)
and (2) for the requirements of an FFl with-
holding statement. The withholding state-
ment must be updated as often as necessary
for the participating FFI to meet its with-
holding and reporting obligations under sec-
tions 4 and 6 of this agreement.

(B) Allocation of Payment on With-
holding Statement. A participating FFI
must alocate a withholdable payment of
U.S. source FDAP income to each payee
of the payment on its withholding state-
ment. A participating FFI may include,
however, on the withholding statement in-
formation that indicates the portion of
such withholdable payment that is alo-
cated to each of its chapter 4 withholding
rate pools (consisting of separate poolsfor
each class of recalcitrant account holders,
for nonparticipating FFls, and for U.S.
payees). If a participating FFI applies the
escrow procedure for dormant accounts
described in section 5.02 of this agree-
ment, the participating FFI must indicate
the portion of such payment allocated to a
chapter 4 withholding rate pool of recal-
citrant account holders that hold dormant
accounts that the participating FFl (and
not the withholding agent) will hold in
escrow. A participating FFI must identify
its pools of recalcitrant account holdersin
accordance with the chapter 4 reporting
pools provided on Form 1042-S and its
accompanying instructions. If, however, a
participating FFI elects to apply backup
withholding instead of withholding under
chapter 4 with respect to recalcitrant ac-
count holders that are described in section
4.01(D) of this agreement, the withhold-
ing statement provided to the withholding
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agent must indicate the portion of such
payment subject to backup withholding
under section 3406 that is allocated to the
chapter 4 withholding rate pool of such
recalcitrant account holders. In the case of
a participating FFI that is a non-U.S.
payor, achapter 4 withholding rate pool of
U.S. payees should include only those ac-
count holders that the participating FFI
reports under section 6.02 of this agree-
ment. See § 1.6049—4(b)(6) for the infor-
mation that such a participating FFI may
report with respect to payments subject to
backup withholding under section 3406.
See Form 1042-S and its accompanying
instructions for information on the chapter
4 withholding rate pools applicable to re-
calcitrant account holders, nonparticipat-
ing FFls, and U.S. payees.

If any portion of awithholdable payment
is attributable to payees not subject to with-
holding or reporting under chapter 4, but the
payment is subject to withholding or report-
ing under chapters 3 or 61, see 88 1.1441—
1(e)(3)(iv), 1.1441-5(c)(3)(iv), and 1.6049—
5(d) for the applicable requirements
(including the reguirements applicable to
the withholding statement and the appro-
priate documentation to be provided with
respect to each such payee). In addition to
allocating the portion of the payment to
each such recipient, the withholding state-
ment must include the information neces-
sary for the withholding agent to report
the payment on Form 1042-S or Form
1099.

If a participating FFlI has an account
holder that is a participating FFI (includ-
ing a reporting Model 2 FFI), registered
deemed-compliant FFl (including a re-
porting Model 1 FFI), territory Fl, or QI
(including a QI branch of a U.S. financial
institution) that is acting as an intermedi-
ary or is aflow-through entity and that has
provided the information described in
§ 1.1471-3(c)(2) necessary for the with-
holding agent to report on the payment,
the participating FFI must provide to its
withholding agent the account holder in-
formation or pool reporting information
provided to it by such other entity for
determining the amount of withholding or
the reporting required under chapter 4.
See § 1.1471-3(e)(4)(vi)(B) providing
that the participating FFI may rely on the
determination of a payee’s chapter 4 sta-
tus that is provided by another participat-
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ing FFI or registered deemed-compliant
FFI unless the first-mentioned participating
FFI knows or has reason to know that such
information is incorrect or unreliable.

(C) Allocation of Payment on With-
holding Statement for Reporting M odel
2 FFls. In addition to the information
described in section 9.02(B) of this agree-
ment, a withholding statement provided
by a reporting Model 2 FFI must include
in its chapter 4 withholding rate pool of
U.S. payees any account holder of a non-
consenting U.S. account that is not subject
to chapter 4 withholding under an appli-
cable Model 2 IGA (described in section
4.02(B)(2) of this agreement), but only to
the extent that the payment is not subject
to withholding under chapter 3 or backup
withholding under section 3406.

(D) Procedure for Specific Recipient
Reporting. For payments that are re-
ceived by a participating FFI that is acting
as an intermediary or that is a flow-
through entity and that are subject to with-
holding under chapter 4 or backup with-
holding under section 3406 (described in
section 4.01(D) of this agreement), that
participating FFlI may provide specific re-
cipient information instead of chapter 4
withholding rate pool information on the
withholding statement regarding any (or al)
recipients that are recalcitrant account hold-
ers or nonparticipating FFIs. In such a case,
the withholding statement must include the
information necessary to enable the with-
holding agent to report the payment in ac-
cordance with the requirements described in
§ 1.1474-1(d) and the requirements of
Form 1042-S or Form 1099 and its accom-
panying instructions. The participating FFI
is not required to provide the withholding
agent with the withholding certificate or
other documentation for each recipient.

SECTION 10. ADJUSTMENTS FOR
OVERWITHHOLDING AND
UNDERWITHHOLDING AND
REFUNDS

.01 Adjustments for Overwithhold-
ing by Withholding Agent. A participat-
ing FFI may request a withholding agent
to make an adjustment for amounts paid to
the participating FFI on which the with-
holding agent has overwithheld (as de-
finedin § 1.1474-2(a)(2)) under chapter 4
by applying either the reimbursement pro-
cedure or the set-off procedure described
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in this section 10.01. Nothing in this sec-
tion 10 requires a withholding agent to
apply these procedures.

(A) Reimbursement Procedure. A
participating FFI may request a withhold-
ing agent to repay the participating FFI for
any amount overwithheld under chapter 4,
and for the withholding agent to reim-
burse itself under the reimbursement pro-
cedures under § 1.1474-2(a)(3), by mak-
ing a request to the withholding agent
prior to the earlier of the due date for
filing Form 1042 and Form 1042—S (with-
out regard to extensions), or the actual
filing of Form 1042-S, for the calendar
year of overwithholding. In such a case,
the participating FFI must provide the
withholding agent with sufficient informa-
tion to determine the correct amount of
withholding and to correctly report the pay-
ment as required under § 1.1474-1(d)(4).
See section 4.02 of this agreement for the
circumstances in which awithholding agent
may withhold on behalf of the participating
FFI with respect to its account holders or
payees.

(B) Set-off Procedure. A participating
FFI may request a withholding agent re-
pay the participating FFI by applying the
amount overwithheld under chapter 4
against any amount which otherwise
would be required to be withheld under
chapter 3 or 4 from income paid by the
withholding agent to the participating FFI
under the set-off procedures of § 1.1474—
2(a)(4). A participating FFI must make the
request before the earlier of the due date for
filing Form 1042-S (without regard to ex-
tensons), or the actud filing of Form
1042-S, for the calendar year of overwith-
holding.

.02 Adjustments for Overwithhold-
ing by Participating FFI. A participating
FFI may make an adjustment for amounts
paid to its account holders and payees for
which it has overwithheld tax under chap-
ter 4 (as defined in 8 1.1474-2(a)) by
applying either the reimbursement proce-
dures or the set-off procedures described
in § 1.1474-2(a)(3) or (4), respectively.

.03 Repayment of Backup Withhold-
ing. If a participating FFI erroneously
withholds (as defined in § 31.6413(a)—-3)
an amount under section 3406 from an
account holder or payee, such participat-
ing FFI may refund to such person the
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amount erroneously withheld as pro-
vided in 8§ 31.6413(a)-3.

.04 Collective Credit or Refund Pro-
cedures for Overpayments. If there has
been an overpayment of tax with respect
to an account holder or a payee of a par-
ticipating FFI resulting from tax withheld
under chapter 4 on a payment made to
such account holder or payee during a
calendar year, and the amount withheld
has not been recovered under the reim-
bursement or set-off procedures described
under section 10.01 or 10.02 of this agree-
ment, the participating FFI may request a
credit or refund of the amount of tax over-
withheld to the extent permitted under
8§ 1.1471-4(h). The participating FFl must
follow the procedures set forth under
§ 1.1471-4(h)(4) to request the credit or
refund on behalf of its account holders.
No credit or refund will be alowed after
the expiration of the statutory period of
limitations for refunds under section 6511
with regard to the account holder or payee
for whom the refund or credit is sought.

.05 Adjustments for Underwithhold-
ing. If a participating FFl knows that an
amount should have been withheld under
chapter 4 from a previous payment to an
account holder or a payee but was not
withheld, the participating FFI may either
withhold from future payments made pur-
suant to chapter 3 or chapter 4 to the same
account holder or payee or satisfy the tax
from property that it holds in custody for
such person or property of such person
over which it has control. The additional
withholding or satisfaction of the tax
owed may only be made before the due
date of Form 1042 (without regard to ex-
tensions) for the calendar year in which
the underwithholding occurred. A partici-
pating FFI’s responsibilities will be met
under this section 10.05 if it informs the
withholding agent from whom the partic-
ipating FFI received the payment of the
underwithholding, and the withholding
agent satisfies the underwithholding.

.06 Underwithholding after Form
1042 Filed. If, after Form 1042 has been
filed for a caendar year (or the due date
for filing Form 1042 if no Form 1042 was
filed), a participating FFI or the IRS de-
termines that the participating FFI has un-
derwithheld tax for such year, the partic-
ipating FFl must file an amended Form
1042 (or original Form 1042 if no Form
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1042 was filed) to report and pay the
underwithheld tax. A participating FFl
must pay the underwithheld tax, the inter-
est due on the underwithheld tax, and any
applicable penalties at the time of filing
such amended (or original) Form 1042. |f
a participating FFI fails to file a return (if
required under section 6.06 of this agree-
ment or this section 10.06), the IRS will
make such return under section 6020 and
assess such tax under the procedures set
forth in the Code.

SECTION 11. FFI GROUP

.01 FFI Group

(A) In General. Each FFI that is a
member of an FFI group, other than an
exempt beneficial owner, must obtain its
chapter 4 status as a participating FFI,
registered deemed-compliant FFI, or lim-
ited FFI as a condition for any member of
such FFI group obtaining chapter 4 status
as a participating FFI, registered deemed-
compliant FFI, or limited FFI. In addition,
the participating FFI and each FFI that is
a member of the participating FFI's FFI
group must comply with the requirements
of a participating FFI, registered deemed-
compliant FFI, or limited FFI as a condi-
tion for the participating FFI maintaining
its chapter 4 status as a participating FFI.
If the participating FFI is a member of
an FFI group, the participating FFI will
cease to be a participating FFI after the
earlier of (1) the beginning of the third
calendar quarter following the date that
a member of the FFI group that was a
limited FFI, ceases to be a limited FFI,
unless the member becomes a participat-
ing or registered-deemed compliant FFlI,
or (2) the expiration of the transitiona
rule for limited FFIs and limited branches
under 8 1.1471-4(e)(3)(iv), unless each
limited FFI in the group becomes a par-
ticipating or registered deemed-compliant
FFl and no member of the FFI group
(including the participating FFI) main-
tains a limited branch. An FFI and its FFI
Group may register on the FATCA regis-
tration website.

(B) Special Rule for a Reporting
Model 2 FFI. A reporting Model 2 FF
that has alimited branch or isamember of
an expanded affiliated group that includes
a limited FFl or FFI member with a lim-
ited branch will not cease to be areporting
Model 2 FFI solely due to the expiration
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of the transitiona rule for limited
branches or limited FFIs under § 1.1471—
4(e)(2) or (3), respectively, provided that
the reporting Model 2 FFI continues to
comply with the requirements of the ap-
plicable Model 2 IGA with respect to such
limited branches and limited FFls.

(C) Limited FFls. A participating FFI
that is a member of an FFI group that
includes one or more limited FFls must
treat such FFls as nonparticipating FFIs
for withholding and reporting purposes.
See sections 4.03(C), 6.04, and 6.05(E) of
this agreement for the participating FFI's
regquirements with respect to limited FFls
under this agreement.

.02 Lead FI

(A) Designation of the Lead FI. If the
participating FFl designates a lead FI to
initiate its FATCA registration, the partic-
ipating FFlI must authorize the lead Fl to
fulfill the responsibilities described in sec-
tion 11.02(B) of this agreement.

(B) Responsibilitiesof theLead FI. A
participating FFI that is designated as the
lead FI by one or more FFls that are
members of an FFI group agrees to meet
the following responsibilities with respect
to such FFlIs in addition to its other obli-
gations under this agreement:

(2) Identify itself as the lead FI as part
of the registration process and to delete its
status as lead FI upon termination of such
status,

(2) Identify al FFIs that have desig-
nated the participating FFI as their lead FI
as part of the participating FFI’s registra-
tion process;

(3) Monitor the FFI group information
by accessing the FATCA registration
website every six months to review the
information provided and, if needed, up-
date the information provided with respect
to any members of the FFI group;

(4) Inform the IRS within 90 days of an
acquisition or sale of amember of the FFI
group by updating the FFI group informa-
tion on the FATCA registration website to
add or delete such member;

(5) Inform the IRS within 90 days of a
change affecting the chapter 4 status of
any member of the FFI group, including
when any member of the FFI group ceases
to comply with (or that does not otherwise
comply with) the requirements of either a
participating FFI or a registered deemed-
compliant FFI by updating the member

Bulletin No. 2014-3

FFI’s chapter 4 status on the FATCA reg-
istration website; and

(6) Inform the IRS within the time period
prescribed under 8§ 1.1471-4(e)(3)(iv) that a
member of the FFl group ceases to be a
limited FFl and designate on the FATCA
registration website the status for which
such FFI will register.

SECTION 12. EXPIRATION,
MODIFICATION, TERMINATION,
DEFAULT, AND RENEWAL OF
THIS AGREEMENT

.01 Term of Agreement. This agree-
ment begins on its effective date and ex-
pires on December 31, 2016, unless ter-
minated under section 12.03 of this
agreement. This agreement may be re-
newed as provided in section 12.08 of this
agreement.

.02 Modification. This agreement may
be modified by the IRS before the expira-
tion date indicated in section 12.01 of this
agreement. This agreement will only be
modified through published guidance.
Any such modification will in no event
become effective until the later of 120
days after the IRS issues published guid-
ance of such modification or the begin-
ning of the next calendar year following
such published guidance. In no event will
the IRS modify this agreement for any
year before 2017 to expand the class of
payments for which withholding or re-
porting is required under this agreement
or to include additional requirementsfor a
participating FFI.

.03 Termination of Agreement. This
agreement may be terminated by either
the IRS or the participating FFI prior to
the end of its term by delivery of a notice
of termination to the other party in accor-
dance with section 12.06 of this agree-
ment.

(A) In General. The IRS will not ter-
minate this agreement unless there has
been asignificant change in circumstances
(as defined in section 12.04 of this agree-
ment) or an event of default (as defined in
section 12.05 of this agreement), and the
IRS determines, in its sole discretion, that
the significant change in circumstances or
the event of default warrants termination
of this agreement. The IRS will not termi-
nate this agreement in the event of default
if the participating FFI can establish to the
satisfaction of the IRS that all events of
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default for which it has received a notice
(described in section 12.06 of this agree-
ment) have been cured within the speci-
fied time period agreed to with the IRS.

(B) Reporting Model 2 FFI. In the
case of a reporting Model 2 FFI, the re-
porting Model 2 FFI will not be treated as
a nonparticipating FFl unless the U.S.
Competent Authority has provided the
Competent Authority of a Model 2 IGA
jurisdiction in which the reporting Model
2 FFI is located notice of significant non-
compliance with the terms of this agree-
ment, as modified by the applicable Model
2 IGA, and the matter is not resolved
within the 12-month period following the
notice of significant non-compliance.

.04 Significant Change in Circum-
stances. For purposes of this agreement, a
significant change in circumstances in-
cludes—

(A) An acquisition of all, or substan-
tialy all, of a participating FFI’s assets in
any transaction in which the participating
FFI is not the surviving legal entity;

(B) A change in U.S. federal law or
policy, or applicable foreign law or pol-
icy, that affects the validity of any provi-
sion of this agreement, materially affects
the provisions contained in this agree-
ment, or materially affects the participat-
ing FFI’s ability to performits obligations
under this agreement;

(C) A ruling of any court that materi-
ally affectsthe validity of any provision of
this agreement;

(D) A case in which a participating FFI
(other than a reporting Model 2 FFI)
maintains alimited branch that cannot ful-
fill the requirements for participating FFI
or deemed-compliant FFI status after the
expiration of the transitional rule for lim-
ited FFlIs and limited branches under
§ 1.1471-4(e)(2)(v) or a participating FFI
(other than a reporting Model 2 FFl) is a
member of an expanded affiliated group
that includes a limited FFI after the expira
tion of the trangtiona rule for limited FFls
and limited branches under § 1.1471-
4(€)(3)(iv); and

(E) A significant change in a partici-
pating FFI’s business practices that mate-
rialy affectsthe participating FFI’ s ability
to meet its obligations under this agree-
ment.

.05 Event of Default. For purposes of
this agreement, an event of default occurs
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if a participating FFI fails to perform any
material duty or obligation required under
this agreement or if the IRS determines
that a participating FFI has failed to sub-
stantially comply with the requirements of
this agreement. In addition to the occur-
rences enumerated in 8 1.1471-4(g)(2),
an event of default aso includes the oc-
currence of the following:

(A) The participating FFI fails to in-
form the IRS within 90 days of any sig-
nificant change in circumstances; or

(B) If the participating FFI is desig-
nated by one or more FFIs that are mem-
bers of an FFI group as alead Fl, the FFI
fails, without reasonable cause, to inform
the IRS within 90 days of an acquisition,
sale, or change affecting the chapter 4
status of an FFI in the FFI group for which
it is acting as lead FI, including that such
FFI ceases to comply with (or does not
otherwise comply with) the requirements
to maintain its status as a participating or
registered deemed-compliant FFI.

.06 Notice of Event of Default. Fol-
lowing an event of default known by, or
disclosed to, the IRS, the IRS will deliver
to the participating FFI a notice of default
specifying the event of default and re-
questing that the participating FFI reme-
diate the event of default as described in
8§ 1.1471-4(9)(2). See § 1.1471-4(9)(3)
for the remediation process for an event of
default.

.07 Termination Procedures

(A) Procedure to Appeal Notice of
Termination. If a participating FFl re-
ceives a notice of termination of this
agreement from the IRS, the participating
FFI may appeal the determination within
90 days by sending to the address speci-
fied in section 13.05 of this agreement a
written notice explaining why this agree-
ment should not be terminated. If a par-
ticipating FFI appeals the notice of termi-
nation, this agreement will not terminate
until the appeal is decided. If a participat-
ing FFI does not provide a notice of ap-
peal within 90 days, this agreement will
terminate on the date specified in the no-
tice of termination.

(B) Termination of Agreement. If the
participating FFl seeks to terminate this
agreement, it is required to provide notice
to the IRS through the FATCA registra-
tion website. If the FFI's status as a par-
ticipating FFI is terminated, the FFI must
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send notice of the termination within 30
days after the date of termination to all
withholding agents and FFIs to which it
has provided awithholding certificate pur-
suant to section 9.01 of this agreement.
Shortly after receipt of the notice of ter-
mination, the IRS will remove the FFI
from the IRS FFI List.

(C) Termination of Status as Com-
pliance FI or Lead FI

(1) If a participating FFI seeks to ter-
minate its status as either a compliance Fl
or lead FI, it is required to provide notice
of termination on the FATCA registration
website in accordance with itsinstructions
or as provided in later published guidance.
A lead FFI’'s notice of termination of its
lead FI status will require designation of a
new lead FI on the FATCA registration
website in accordance with its instructions
or as provided in later published guidance.

(2) A compliance FI that terminates its
status as a compliance FI will still be
required to serve as the point of contact
for the IRS with respect to the certification
periods (as defined in § 1.1471-4(f)(3)(i))
during which the FFI acted as a compli-
ance FI unless the FFI designates another
FI that will act as the compliance FI for
such periods and that has full accessto the
information that relates to such periods.

.08 Renewal. If a participating FFI in-
tends to renew this agreement, it may do
so via the FATCA registration website
available at www.irs.gov/fatca in accor-
dance with its instructions or as otherwise
provided in later published guidance.
This agreement will be renewed only
upon the agreement of both the partici-
pating FFI and the IRS and is subject to
modifications to this agreement as the
IRS prescribes pursuant to procedures
described in section 12.02 of this agree-
ment.

.09 Treatment of Reporting Model 2
FFIs. Notwithstanding anything to the
contrary in this agreement, a reporting
Model 2 FFI is not entering into a binding
agreement by agreeing to comply with the
terms of this agreement, except to the
extent that such an FFI is entering into an
agreement on behalf of one or more of its
branches in order for each such branch to
be treated as a participating FFI. For the
avoidance of doubt, compliance with the
terms of this agreement requires compli-
ance with the requirement to recertify on
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the FATCA registration website that the
reporting Model 2 FFI shall comply with
the terms of any renewed agreement, in-
cluding any modified terms pursuant to
section 12.02 of this agreement.

SECTION 13. MISCELLANEOUS
PROVISIONS

.01 Waiver. Any waiver of aprovision
of this agreement isawaiver solely of that
provision. The waiver does not obligate
the IRS to waive other provisions of this
agreement or the same provision at a later
date.

.02 Governing Law. Thisagreement is
governed by the laws of the United States.
Any legal action brought under this agree-
ment will be brought only in a United
States court with jurisdiction to hear and
resolve matters under the internal revenue
laws of the United States. For this pur-
pose, the participating FFI agrees to sub-
mit to the jurisdiction of such United
States court.

.03 Notices. Except as otherwise pro-
vided on the FATCA registration web-
site, notices provided under this agree-
ment are to be mailed via registered,
first class airmail. All notices sent to the
IRS must include the participating FFI's
name and GIIN and the name of the
participating FFI's responsible officer.
Such notices should be directed as fol-
lows:

To the IRS:

Internal Revenue Service
Office of Foreign Payments
290 Broadway

New York, New York 10007

To the participating FFI:

The participating FFI’s responsible of -
ficer (or the responsible officer of the
compliance Fl for issues related to the
participating FFI's compliance with this
agreement). Such notices should be sent to
the address indicated in the FFI’sregistra-
tion (as may be amended).

SECTION 6. EFFECTIVE DATE

The effective date of this revenue
procedure is January 1, 2014.
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SECTION 7. PAPERWORK
REDUCTION ACT

This revenue procedure refers to a col-
lection of information in the following
sections of the FFI agreement (set forth in
section 5 of this revenue procedure): Sec-
tion 3 regarding the due diligence require-
ments for account holder and nonpartici-
pating FFl payee identification and
documentation; Section 4 regarding with-
holding requirements; Section 5 regarding
deposit requirements; Section 6 regarding
information reporting and tax return obli-
gations; Section 7 regarding the legal pro-
hibitions on reporting U.S. accounts and
on withholding; Section 8 regarding com-
pliance procedures, Section 9 regarding
the participating FFI withholding certifi-
cate; and Section 10 regarding adjust-
ments for overwithholding and underwith-
holding and refunds. Responses to these
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collections of information are required for
an FFl to comply with the terms of the FFI
agreement and not be subject to withhold-
ing under section 1471. The likely respon-
dents are individuas, businesses, other
for-profit ingtitutions, and certain non-
profit institutions.

The estimated information collection
burden referred to in this revenue pro-
cedure will be reflected in the Forms
8957, W—-8BEN, W—8BEN-E, W-8ECI,
W-8EXP, W-8IMY, W-9, 1040NR,
1042, 1042-S, 1120, 1099, and 8966,
as well as Form 843 and various income
tax returnsfiled for purposes of claiming a
refund of tax. The information collection
burden relating to the Section 8 compli-
ance procedures will be reflected in future
IRS guidance.

An agency may not conduct or spon-
sor, and a person is not required to re-
spond to, a collection of information un-
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less the collection of information displays
a valid control number assigned by the
Office of Management and Budget.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mate-
ria in the administration of any internal
revenue law. Generaly, tax returns and
tax return information are confidential, as
required by section 6103.

SECTION 8. DRAFTING
INFORMATION

The principal author of this revenue
procedure is Tara N. Ferris of the Office
of Associate Chief Counsel (Interna-
tional). For further information regarding
this revenue procedure contact Ms. Ferris
or Kamela Néelan at (202) 317-6942 (not a
toll free call).
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Part IV. Iltems of General Interest

Notice of Proposed
Rulemaking

Definitions and Reporting
Requirements for
Shareholders of Passive
Foreign Investment
Companies.

REG-140974-11

AGENCY: Internad Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary regulations.

SUMMARY:: In thisissue of the Bulletin,
the IRS and the Department of the Treasury
(Treasury Department) are issuing tempo-
rary regulations that provide guidance on
determining the ownership of a passive for-
egn investment company (PFIC), the an-
nual filing requirements for shareholders of
PFICs, and an exclusion from certain filing
requirement for shareholders that construc-
tively own interests in certain foreign cor-
porations. The temporary regulations pri-
marily affect shareholders of PFICs that do
not currently file Form 8621, “ Information
Return by a Shareholder of a Passive For-
eign Investment Company or Qualified
Electing Fund” , with respect to their PFIC
interests. The temporary regulations aso &af-
fect certain shareholders that rely on a con-
structive ownership exception to the re-
quirement to file Form 5471, “ Information
Return of U.S Persons with Respect to Cer-
tain Foreign Corporations.” The text of
those temporary regulations published in
this issue of the Federal Register aso
serves as the text of these proposed
regulations.

DATES: Comments and requests for a
public hearing must be received by March
31, 2014.

ADDRESSES: Send submissions to: CC:
PA:LPD:PR (REG-140974-11), room
5205, Internal Revenue Service, P.O. Box
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered Monday through Friday be-
tween the hours of 8 am. and 4 p.m. to
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CC:PA:LPD:PR (REG-140974-11),
Courier’s Desk, Internal Revenue Service,
1111 Constitution Avenue NW, Washing-
ton, DC, or sent electronically viathe Fed-
eral eRulemaking Portal at http://mww.
regulations.gov (IRS REG-140974-11).

FOR FURTHER INFORMATION
CONTACT: Concerning the proposed
regulations, Susan E. Massey or Barbara
E. Rasch, (202) 317-6934; concerning
submissions of comments or requests for a
public hearing, Oluwafunmilayo Taylor,
(202) 317-6901 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

The temporary regulations in this issue
of the Bulletin amend the Income Tax
Regulations (26 CFR part 1) under sec-
tions 1291 and 1298 of the Internal Rev-
enue Code (Code). The text of the tempo-
rary regulations also serves as the text of
these proposed regulations. The preamble
to the temporary regulations explains the
temporary regulations and these proposed
regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in Exec-
utive Order 12866, as supplemented by
Executive Order 13653. Accordingly, a
regulatory assessment is not required.

It is hereby certified that the collection
of information in this regulation will not
have a significant economic impact on a
substantial number of small entities within
the meaning of section 601(6) of the Reg-
ulatory Flexibility Act (5 U.S.C. chapter
6). This certification is based on the fact
that most small entities do not own an
interest in a PFIC, and the fact that PFIC
shareholders (including small entities)
that currently report information on Form
8621, “Information Return by a Share-
holder of a Passive Foreign Investment
Company or Qualified Electing Fund”,
with respect to a PFIC will not be required
to file additional reports with respect to
the same PFIC under these proposed reg-
ulations. Most small entities that are
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shareholders of a PFIC either make a qual-
ified electing fund (QEF) dection under sec-
tion 1295 or make amark to market election
under section 1296 and, therefore, already
file Form 8621 with respect to the PFIC
stock. In addition, shareholders that are sub-
ject to section 1291 as a result of receiving
a distribution from a PFIC or disposing of
their interest in a PFIC are currently re-
quired to file Form 8621. Thus, there is a
limited class of PFIC shareholders that will
be required to file Form 8621 under these
regulations that are not currently required to
do so. Accordingly, the collection of infor-
mation required by these proposed regula-
tions does not affect a substantial number of
small entities.

Further, the collection of information
required under these proposed regulations
does not have a significant economic im-
pact because neither the time nor the costs
necessary for shareholders to comply with
the collection of information requirements
is significant. Therefore, a Regulatory
Flexibility Analysis under the Regulatory
Flexibility Act is not required. Pursuant to
section 7805(f) of the Code, this notice of
proposed rulemaking will be submitted to
the Chief Counsel for Advocacy of the
Small Business Administration for com-
ment on its impact on small businesses.

It also has been determined that section
553(b) and (d) of the Administrative Pro-
cedure Act (5 U.S.C. chapter 5) do not
apply to these regulations.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any comments that are
timely submitted to the IRS as prescribed
in this preamble under the “Addresses’
heading. The IRS and the Treasury De-
partment request comments on all aspects
of the proposed rules.

In addition, the IRS and the Treasury
Department request comments on whether,
for ease of administration, the section
1291(d)(2) deemed dividend and deemed
sale elections should be available at the do-
mestic partnership level. In particular, the
IRS and the Treasury Department request
comments on how the election can be effec-
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tuated in amanner congistent with the PFIC
regimes and Subchapter K of chapter 1 of
the Code. The IRS and the Tressury Depart-
ment aso request comments on the determi-
nation of proportionate ownership by a bene-
ficary of PFIC stock held through a domestic
or foreign edtate or nongrantor trust.

All comments will be available for
public inspection and copying at www.
regulations.gov or upon reguest. A public
hearing will be scheduled if requested in
writing by any person that timely submits
electronic or written comments. If apublic
hearing is scheduled, notice of the date,
time, and place for the public hearing will
be published in the Federal Register.

Drafting Information

The principal authors of these pro-
posed regulations are Susan E. Massey
and Barbara E. Rasch of the Office of
Associate Chief Counsel (International).
However, other personnel from the IRS
and the Treasury Department participated

in their development.
* k * k* %

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is pro-
posed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 is amended by adding entries in
numerical order to read in part as follows:

Authority: 26 U.S.C. 7805* * *

Sections 1.1291-1 and 1.1291-9 ds0 is-
sued under 26 U.S.C. 1298(a) and (g) * * *

Section 1.1298-1 also issued under 26
U.S.C. 1298(f) * * *

Section 1.6038-2 also issued under 26
U.S.C. 6038(d) * * *

Section 1.6046—1 also issued under 26
U.S.C. 6046(b) * * *

* *x %

Par. 2. Section 1.1291-0 is amended
by adding a listing of the paragraph head-
ings for 88 1.1291-1 and 1.1291-9 as
follows:

§ 1.1291-0 Passive foreign investment
companies — table of contents.

[The text of the proposed amendments
to § 1.1291-0 is the same as the text of
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§ 1.1291-0T published elsewhere in this
issue of the Bulletin].

Par. 3. Section 1.1291-1 isamended by
revising the section heading and adding
paregraphs  (b)(2)(ii), (0)(2)(v), (b)(?),
(b)(8), and (K) as follows:

§ 1.1291-1 Taxation of United States
persons that are shareholders of section
1291 funds.

(@) through (b)(2)(i) [Reserved].

(b)(2)(ii) [Thetext of the proposed amend-
ments to § 1.1291-1(b)(2)(ii) is the same as
the text of § 1.1291-1T(b)(2)(ii) published
elsawhere in this issue of the Bulletin].

(b)(2)(iii) and (iv) [Reserved].

(V) [The text of the proposed amend-
ments to § 1.1291-1(b)(2)(v) isthe same as
the text of § 1.1291-1T(b)(2)(v) published
elsawhere in this issue of the Bulletin].

(3) through (6) [Reserved)].

(7) [The text of the proposed amend-
ments to § 1.1291-1(b)(7) is the same as
the text of § 1.1291-1T(b)(7) published
elsawhere in this issue of the Bulletin].

(8) [The text of the proposed amend-
ments to § 1.1291-1(b)(8) is the same as
the text of § 1.1291-1T(b)(8) published
elsawhere in this issue of the Bulletin].

(K) [The text of the proposed amend-
ments to § 1.1291-1(k) is the same as the
text of § 1.1291-1T(k) published else-
where in this issue of the Bulletin].

Par. 4. Section 1.1291-9 isamended by
revising paragraph (j)(3) and adding para-
graph (k)(3) as follows:

8§ 1.1291-9 Deemed dividend election.

* * % * %

(J) * % %

(3) [Reserved]. For further guidance,
see § 1.1291-9T(j)(3).

(k) * Kk K

(3) [The text of the proposed amend-
ments to § 1.1291-9(k)(3) is the same as
the text of 8§ 1.1291-9T(k)(3) published
elsewhere in this issue of the Bulletin].

Par. 5. Section 1.1298-0 is amended
by adding alisting of the paragraph head-
ings for § 1.1298-1 as follows:

§ 1.1298—-0 Table of contents.

[The text of the proposed amendments
to § 1.1298-0 is the same as the text of
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§ 1.1298-0T published elsewhere in this
issue of the Bulletin].

Par. 6. Section 1.1298-1 is added to
read as follows:

§ 1.1298-1 Section 1298(f) annual
reporting requirements for United States
persons that are shareholders of a
passive foreign investment company.

[The text of the proposed amendments
to § 1.1298-1 is the same as the text of
§ 1.1298-1T(h) published elsewhere in
this issue of the Bulletin].

Par. 7. Section 1.6038-2 is amended
by revising paragraph (j)(3) to read as
follows:

§ 1.6038-2 Information returns required
of United States persons with respect to
annual accounting periods of certain
foreign corporations beginning after
December 31, 1962.

(J) * % %

(3) [The text of the proposed amend-
ments to § 1.6038—2(j)(3) is the same as
the text of § 1.6038—2T(j)(3) published
elsewhere in this issue of the Bulletin].

Par. 8. Section 1.6046—1 is amended by
revising paragraph (€)(5) to read as follows:

§ 1.6046—1 Returns as to organizations
or reorganizations of foreign
corporations and as to acquisitions of
their stock.

* % % * %

(e * * %

(5) [The text of the proposed amend-
ments to § 1.6046-1(€)(5) is the same as
the text of § 1.6046—1T(e)(5) published
elsewhere in this issue of the Bulletin].

* % % * %

John Dalrymple,

Deputy Commissioner for Services and
Enforcement.

(Filed in the Office of the Federal Register on December 30,

2013, 8:45 am., and published in the issue of the Federal
Register for December 31, 2013, 78 F.R. 79602)
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Partial Withdrawal of
Notice of Proposed
Rulemaking

Taxation of U.S. Persons
that Are Shareholders of
Section 1291 Funds

REG-113350-13

AGENCY: Interna Revenue Service
(IRS), Treasury.

ACTION: Partial withdrawal of notice of
proposed rulemaking.

SUMMARY': This document withdraws a
portion of a proposed rulemaking (INTL—
656—87, REG—209054—87) published in
the Federal Register on April 1, 1992.
The withdrawn portion relates to the def-
initions of the terms pedigreed QEF, sec-
tion 1291 fund, shareholder, and indirect
shareholder, and to annual information re-
porting requirements applicable to certain
shareholders of passive foreign invest-
ment companies (PFICs).

January 13, 2014

DATES: The proposed rule published in
the Federal Register on April 1, 1992 (57
FR 11024) is withdrawn as of December
31, 2013.

FOR FURTHER INFORMATION
CONTACT: Susan E. Massey or Barbara
E. Rasch, (202) 317-6934 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:

Background

On April 1, 1992, the IRS and the
Department of the Treasury (Treasury De-
partment) published in the Federal Reg-
ister proposed regulations (INTL—656—
87, 1992-18 IRB 23, 57 FR 11024),
including § 1.1291-1 that provided guid-
ance on the PFIC rules, including defini-
tions of the terms pedigreed QEF, section
1291 fund, shareholder, and indirect
shareholder. The proposed regulations
also set forth annual reporting require-
ments for certain shareholders of PFICs.
This document withdraws the definitions
of the terms pedigreed QEF, section 1291
fund, shareholder, and indirect share-
holder. In addition, this document with-
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draws the annual reporting requirements.
The IRS and the Treasury Department are
issuing a notice of proposed rulemaking in
this issue of the Bulletin on this subject
that defines the terms pedigreed QEF, sec-
tion 1291 fund, shareholder, and indirect
shareholder, and that sets forth annual in-
formation reporting requirements for cer-
tain shareholders of PFICs.

*kkk*k

Partial Withdrawal of a Notice of
Proposed Rulemaking

Accordingly, under the authority of 26
U.S.C. 7805, § 1.1291-1(b)(2)(ii), (b)(2)(v),
(b)(7), (b)(8), and (i) of the notice of pro-
posed rulemaking (INTL-656—87, REG—
209054—87) published in the Federal Reg-
ister on April 1, 1992 (57 FR 11024) are
withdrawn.

John Dalrymple,
Deputy Commissioner for Services and
Enforcement.

(Filed in the office of the Federal Register on December 30,
2013, 8:45 am., and published in the issue of the Federal
Register for December 31, 2013, 78 F.R. 79652)
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Definition of Terms

Amplified describes a situation where no
change is being made in a prior published
position, but the prior position is being
extended to apply to avariation of the fact
situation set forth therein. Thus, if an ear-
lier ruling held that a principle applied to
A, and the new ruling holds that the same
principle also applies to B, the earlier rul-
ing is amplified. (Compare with modified,
below).

Clarified is used in those instances
where the language in a prior ruling is
being made clear because the language
has caused, or may cause, some confu-
sion. It is not used where a position in a
prior ruling is being changed.

Distinguished describes a situation
where aruling mentions a previously pub-
lished ruling and points out an essential
difference between them.

Modified is used where the substance
of apreviously published position isbeing
changed. Thus, if aprior ruling held that a
principle applied to A but not to B, and the
new ruling holds that it applies to both A
and B, the prior ruling is modified because
it corrects a published position. (Compare
with amplified and clarified, above).

Obsoleted describes a previously pub-
lished ruling that is not considered deter-

Abbreviations

The following abbreviations in current
use and formerly used will appear in ma-

terial published in the Bulletin.
A—Individua.
Acqg—Acquiescence.
B—Individua.
BE—Beneficiary.
BK—Bank.
B.TA—Board of Tax Appeds
C—Individud.
C.B—Cumuldive Bulletin.
CFR—Code of Federd Regulations.
Cl—City.
COOP—Cooperative.
Ct.D.—Court Decision.
CY—County.
D—Decedent.
DC—Dummy Corporetion.
DE—Donee.
Dé. Order—Déegation Order.
DISC—Domestic Internationa Sales Corporation.
DR—Donor.
E—Edae.
EE—Employee.
E.O—Executive Order.
ER—Employer.
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minative with respect to future transac-
tions. Thistermismost commonly used in
aruling that lists previously published rul-
ings that are obsoleted because of changes
in laws or regulations. A ruling may also
be obsoleted because the substance has
been included in regulations subsequently
adopted.

Revoked describes situations where the
position in the previously published ruling
is not correct and the correct position is
being stated in a new ruling.

Superseded describes a situation where
the new ruling does nothing more than
restate the substance and situation of a
previously published ruling (or rulings).
Thus, the term is used to republish under
the 1986 Code and regulations the same
position published under the 1939 Code
and regulations. The term is also used
when it is desired to republish in a single
ruling a series of situations, names, etc.,
that were previously published over a pe-
riod of time in separate rulings. If the new
ruling does more than restate the sub-
stance of a prior ruling, a combination of
terms is used. For example, modified and
super seded describes a situation where the
substance of a previously published ruling
is being changed in part and is continued

ERISA—Employee Retirement Income Security Act.
EX—Executor.

F—Fiduciary.

FC—Foreign Country.

FICA—Federd Insurance Contributions Act.
FISC—Foreign International Sales Company.
FPH—Foreign Persona Holding Company.
F.R—Federa Regider.

FUTA—Federd Unemployment Tax Act.
FX—Foreign corporation.

G.CM.—Chief Counsd’s Memorandum.
GE—Grantee.

GP—Generd Patner.

GR—Grantor.

|C—Insurance Company.

|.RB—Internd Revenue Bulletin.
LE—Lessee.

LP—Limited Partner.

LR—Lesor.

M—Minor.

Nonacg—Nonacquiescence.
O—Organizetion.

P—Parent Corporation.

PHC—Persona Holding Company.
PO—Possession of the U.S.

PR—Partner.

PRS—Partnership.

without change in part and it is desired to
restate the valid portion of the previously
published ruling in a new ruling that is
self contained. In this case, the previously
published ruling isfirst modified and then,
as modified, is superseded.

Supplemented is used in situations in
which alist, such as alist of the names of
countries, is published in aruling and that
list is expanded by adding further names
in subsequent rulings. After the origina
ruling has been supplemented severa
times, a new ruling may be published that
includes the list in the original ruling and
the additions, and supersedes all prior rul-
ings in the series.

Suspended is used in rare situations to
show that the previous published rulings
will not be applied pending some future
action such as the issuance of new or
amended regulations, the outcome of
cases in litigation, or the outcome of a
Service study.

Revenue rulings and revenue proce-
dures (hereinafter referred to as “rul-
ings’) that have an effect on previous
rulings use the following defined terms to
describe the effect:

PTE—Prohibited Transaction Exemption.
Pub. L—Public Law.

REIT—Red Edtate Investment Trust.
Rev. Proc—Revenue Procedure.

Rev. Rul.—Revenue Ruling.
S—Subsidiary.

SP.R—Statement of Procedurd Rules.
Sat—Satutes at Large.

T—Target Corporation.

T.C—Tax Court.

T.D. —Treasury Decison.
TFE—Transferee.

TFR—Trangferor.

T.I.R—Technicd Information Release.
TP—Taxpayer.

TR—Trud.

TT—Trustee.

U.SC.—United States Code.
X—Corporation.

Y—Corporation.

Z—Corporation.
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