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REG-104579-13, page 370.

These proposed regulations provide further guidance on the
premium tax credit. In particular, the regulations allow certain
victims of domestic abuse or spousal abandonment to claim
the premium tax credit while filing a return using the Married
Filing Separately filing status. In addition, the proposed regu-
lations provide special allocation rules for reconciling advance
credit payments, address the indexing in future years of certain
amounts used to compute the credit, and describe the coor-
dination between the credit and the deduction under section
162() for health insurance costs of self-employed individuals.
Comments and requests for a public hearing must be received
by October 27, 2014.

REG-107012-14, page 371.

These proposed regulations provide a permissible method of
accounting for gains and losses on shares in certain money
market funds. They also clarify that an exception to certain
information reporting requirements applies to sales of shares
in these money market funds. Written or electronic comments
must be received by October 27, 2014.

Rev. Proc. 2014-37, page 363.

This Revenue Procedure provides the methodology to deter-
mine the applicable percentage table in § 36B(b)(3)(A) of the
Internal Revenue Code used to calculate an individual's premium
assistance credit amount for taxable years beginning after calen-
dar year 2014. It also provides the methodology to determine the
required contribution percentage in § 36B(c)(2)XC)iXIl) used to
determine whether an individual is eligible for affordable
employer-sponsored minimum essential coverage for pur-
poses of § 36B for plan years beginning after calendar year
2014. Additionally, Revenue Procedure 2014-37 reproduces
the required contribution percentage, as determined under
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guidance issued by the Department of Health and Human
Services, used to determine whether an individual is eligible for
an exemption from the individual shared responsibility payment
because of a lack of affordable minimum essential coverage
under § 5000A(e)(1)(A) for plan years beginning after calendar
year 2014.

Rev. Proc. 2014-41, page 364.

Rev. Proc. 2014-41 provides calculation methods a taxpayer
may use to resolve the interrelationship between the section
162(l) deduction and the premium tax credit under section
36B. It provides an iterative calculation and alternative calcu-
lation taxpayers may use, as well as examples demonstrating
the calculations.

Rev. Proc. 2014-46, page 367.

This Revenue Procedure provides the 2014 monthly national
average premium for qualified health plans that have a bronze
level of coverage for taxpayers to use in determining their
maximum individual shared responsibility payment under
§ 5H000A(c)1)B) of the Internal Revenue Code and
§ 1.5000A-4 of the Income Tax Regulations. The revenue
procedure also provides an explanation of the methodology
used to determine the monthly national average premium
amount.

T.D. 9681, page 340.

These final regulations provide guidance regarding the deduct-
ibility of start-up expenditures and organizational expenses for
partnerships following a termination of a partnership under
section 708(b)(1)(B). Specifically, these final regulations pro-
vide that the new partnership is required to continue to amor-
tize those expenditures using the same amortization period
adopted by the terminating partnership These final regulations
affect partnerships that undergo section 708(b)(1)(B) termina-
tions and their partners.
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T.D. 9682, page 342.

This document contains final regulations relating to basis of
indebtedness of S corporations to their shareholders. These
regulations provide that S corporation shareholders increase
their basis of indebtedness of the S corporation to the share-
holder only if the indebtedness is bona fide. The final regula-
tions affect shareholders of S corporations.

T.D. 9683, page 330.

These temporary and final regulations provide further guidance
on the premium tax credit. In particular, the regulations allow
certain victims of domestic abuse or spousal abandonment to
claim the premium tax credit while filing a return using the
Married Filing Separately filing status. In addition, the regula-
tions provide special allocation rules for reconciling advance
credit payments, address the indexing in future years of certain
amounts used to compute the credit, and describe the coor-
dination between the credit and the deduction under section
162(1) for health insurance costs of self-employed individuals.

EXCISE TAX

REG-123286-14, page 377.

These proposed regulations modify the definition of controlled
group for purposes of the branded prescription drug fee.
These proposed regulations affect persons engaged in the
business of manufacturing or importing certain branded pre-
scription drugs. Comments and requests for a public hearing
must be received by October 27, 2014.

T.D. 9684, page 345.

This document contains final regulations that provide guidance
on the annual fee imposed on covered entities engaged in the
business of manufacturing or importing branded prescriptions
drugs. This document also withdraws the Branded Prescription
Drug Fee temporary regulations and contains new temporary
regulations regarding the definition of controlled group that
apply January 1, 2015.



The IRS Mission

Provide America’s taxpayers top-quality service by helping
them understand and meet their tax responsibilities and en-
force the law with integrity and fairness to all.

Introduction

The Internal Revenue Bulletin is the authoritative instrument of
the Commissioner of Internal Revenue for announcing official
rulings and procedures of the Internal Revenue Service and for
publishing Treasury Decisions, Executive Orders, Tax Conven-
tions, legislation, court decisions, and other items of general
interest. It is published weekly.

It is the policy of the Service to publish in the Bulletin all
substantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of internal
management are not published; however, statements of inter-
nal practices and procedures that affect the rights and duties
of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings to
taxpayers or technical advice to Service field offices, identify-
ing details and information of a confidential nature are deleted
to prevent unwarranted invasions of privacy and to comply with
statutory requirements.

Rulings and procedures reported in the Bulletin do not have the
force and effect of Treasury Department Regulations, but they
may be used as precedents. Unpublished rulings will not be
relied on, used, or cited as precedents by Service personnel in
the disposition of other cases. In applying published rulings and
procedures, the effect of subsequent legislation, regulations,
court decisions, rulings, and procedures must be considered,
and Service personnel and others concerned are cautioned

against reaching the same conclusions in other cases unless
the facts and circumstances are substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on provisions of
the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A, Tax
Conventions and Other Related Items, and Subpart B, Legisla-
tion and Related Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to these
subjects are contained in the other Parts and Subparts. Also
included in this part are Bank Secrecy Act Administrative Rul-
ings. Bank Secrecy Act Administrative Rulings are issued by
the Department of the Treasury's Office of the Assistant Sec-
retary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The last Bulletin for each month includes a cumulative index for
the matters published during the preceding months. These
monthly indexes are cumulated on a semiannual basis, and are
published in the last Bulletin of each semiannual period.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.
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Part I. Rulings and Decisions Under the Internal Revenue Code

of 1986

Section 36.—Refundable
Credit for Coverage under
a Qualified Health Plan

26 CFR 1.36B-2: Premium Assistance Amount.

TD 9683

DEPARTMENT OF THE
TREASURY

Internal Revenue Service
26 CFR Part 1

Rules Regarding the Health
Insurance Premium Tax
Credit

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary regulations.

SUMMARY: This document contains fi-
nal and temporary regulations relating to
the health insurance premium tax credit
enacted by the Patient Protection and Af-
fordable Care Act and the Health Care and
Education Reconciliation Act of 2010, as
amended by the Medicare and Medicaid
Extenders Act of 2010, the Comprehen-
sive 1099 Taxpayer Protection and Re-
payment of Exchange Subsidy Overpay-
ments Act of 2011, and the Department of
Defense and Full-Year Continuing Appro-
priations Act of 2011 and the 3% With-
holding Repeal and Job Creation Act.
These regulations affect individuals who
enroll in qualified health plans through
Affordable Insurance Exchanges (Ex-
changes) and claim the premium tax
credit, and Exchanges that make qualified
health plans available to individuals. The
text of the temporary regulations in this
document also serves as the text of pro-
posed regulations set forth in a notice of
proposed rulemaking (REG-104579-13)
on this subject in the Proposed Rules sec-
tion in this issue of the Bulletin.

DATES: Effective Date: These regula-
tions are effective on July 28, 2014.
Applicability Date: For applicability
dates, see 8§ 1.36B-2T(d), 1.36B-3T(m),
1.36B-4T(c), and 1.162(1)-1T(c).

August 11, 2014

FOR FURTHER INFORMATION
CONTACT: Arvind Ravichandran or
Shareen Pflanz, (202) 317-4718 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document contains final and tem-
porary regulations that amend the Income
Tax Regulations (26 CFR part 1) under
section 36B relating to the premium tax
credit and under section 162(1) relating to
the deduction for health insurance costs
for self-employed individuals. Section
36B was enacted by the Patient Protection
and Affordable Care Act, Public Law
111-148 (124 Stat. 119 (2010)), and the
Health Care and Education Reconciliation
Act of 2010, Public Law 111-152 (124
Stat. 1029 (2010)) (collectively, the Af-
fordable Care Act). Section 36B provides
a refundable premium tax credit to help
individuals and families afford health in-
surance purchased through an Exchange.

To be eligible for a premium tax credit
under section 36B, an individual must be
an applicable taxpayer. Section 36B(c)(1)
provides that an applicable taxpayer is a
taxpayer (1) with household income for
the taxable year between 100 percent and
400 percent of the federal poverty line for
the taxpayer’s family size, (2) who may
not be claimed as a dependent by another
taxpayer, and (3) who files a joint return if
married (within the meaning of section
7703).

Section 7703(b) allows certain married
individuals to be considered not married
for purposes of the Internal Revenue
Code. Under section 7703(b), a married
taxpayer who lives apart from the taxpay-
er’s spouse for the last six months of the
taxable year is considered unmarried if he
or she files a separate return, maintains as
the taxpayer’s home a household that is
also the principal place of abode of a
dependent child for more than half the
year, and furnishes over half the cost of
the household during the taxable year.

Section 36B(b)(2) provides that a tax-
payer’s premium tax credit is the lesser of
the premiums for the plan or plans in
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which the taxpayer and the taxpayer’s
family enroll or the excess of the premi-
ums for the second lowest cost silver plan
covering the taxpayer’s family (the bench-
mark plan) over the taxpayer’s contribu-
tion amount. A taxpayer’s contribution
amount is the product of the taxpayer’s
household income and an applicable per-
centage that increases as the taxpayer’s
household income increases. Under sec-
tion 1412 of the Affordable Care Act,
eligible taxpayers may receive advance
payments of the premium tax credit (ad-
vance credit payments). Section 36B(f)
provides that taxpayers must reconcile
any differences between the taxpayer’s
advance credit payments for a taxable
year and the taxpayer’s premium tax
credit for the year. If the taxpayer’s ad-
vance credit payments exceed the allowed
premium tax credit, the taxpayer owes the
excess as a tax liability, subject to a re-
payment limitation in section
36B(f)(2)(B).

Under section 162(1), a taxpayer who is
an employee within the meaning of sec-
tion  401(c)(1)—generally, a self-
employed individual—is allowed a deduc-
tion for all or a portion of the taxpayer’s
premiums paid during the taxable year for
health insurance for the taxpayer, the tax-
payer’s spouse, the taxpayer’s depen-
dents, and any child of the taxpayer under
the age of 27. The deduction allowed un-
der section 162(1) is limited to the taxpay-
er’s earned income from the trade or busi-
ness with respect to which the health
insurance plan is established. In addition,
section 280C(g) provides that no deduc-
tion is allowed under section 162(1) for the
portion of premiums for a qualified health
plan equal to the amount of the premium
tax credit determined under section
36B(a) with respect to those premiums.

Explanation of Provisions

1. Circumstances in which a Married
Taxpayer May Claim a Premium Tax
Credit on a Separate Return

Final regulations under section 36B

(TD 9590) were published on May 23,
2012 (77 FR 30377). The final regulations
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provide that married taxpayers must file a
joint return to claim the premium tax
credit. However, the preamble to those
regulations provided that Treasury and the
IRS would propose additional regulations
addressing domestic abuse, abandonment,
or similar circumstances that create obsta-
cles to filing a joint return. The preamble
also requested comments on how to struc-
ture a rule to address these situations.

Several comments were received urg-
ing that such a rule be provided. Com-
menters suggested that the rule draw on
the existing regime for innocent spouse
relief. Commenters also suggested that re-
lief should be allowed for up to three
years.

Notice 2014-23, 2014-16 IRB. 942
(March 26, 2014), allows married victims
of domestic abuse to claim a premium tax
credit without filing a joint return in 2014.
Under Notice 2014-23, for calendar year
2014, a married taxpayer will satisfy the
joint filing requirement of section
36B(c)(1)(C) if the taxpayer files a 2014
tax return using a filing status of married
filing separately and the taxpayer (i) is
living apart from the individual’s spouse
at the time the taxpayer files his or her tax
return, (ii) is unable to file a joint return
because the taxpayer is a victim of domes-
tic abuse, and (iii) indicates on his or her
2014 income tax return in accordance
with the relevant instructions that the tax-
payer meets the criteria under (i) and (ii).
Notice 2014-23 also provides that the
IRS and Treasury intend to propose regu-
lations incorporating this rule.

Accordingly, the temporary regulations
incorporate the rule in Notice 2014 -23 for
2014 and subsequent taxable years to pro-
vide relief from the joint filing require-
ment for victims of domestic abuse. The
temporary regulations also provide relief
to victims of spousal abandonment. Con-
sistent with the comments received, tax-
payers may not qualify for relief from the
joint filing requirement for a period that
exceeds three consecutive years.

The temporary regulations define do-
mestic abuse using a definition that is
closely based on the definition of spousal
abuse in Rev. Proc. 2013-34, 2013-2 CB
397, for innocent spouse relief. In partic-
ular, domestic abuse includes physical,
psychological, sexual, or emotional abuse,
including efforts to control, isolate, humil-
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iate, and intimidate, or to undermine the
victim’s ability to reason independently
and that all facts and circumstances are
considered in determining whether an in-
dividual is abused. A taxpayer qualifies as
a victim of spousal abandonment for a
taxable year if the taxpayer is abandoned
by his or her spouse and, taking into ac-
count all facts and circumstances, the tax-
payer is unable to locate his or her spouse
after reasonable diligence. It is expected
that the instructions for the tax form tax-
payers will use to compute the premium
tax credit will provide further guidance on
claiming this relief, including that a tax-
payer must certify that the taxpayer meets
the criteria for the relief.

On March 31, 2014, the Department of
Health and Human Services (HHS) issued
guidance on the application of Notice
2014-23 to advance credit payments and
cost-sharing reductions. In accordance
with the temporary regulations included
here, it is anticipated HHS will extend its
guidance beyond 2014 and to include vic-
tims of spousal abandonment.

Comments are requested on the appro-
priateness of the relief provided in the
temporary regulations, and the appropri-
ateness of the scope of relief, including
the circumstances that would make a tax-
payer eligible for relief.

2. Indexing

To compute the premium tax credit, a
taxpayer determines his or her contribu-
tion amount by multiplying an applicable
percentage by the taxpayer’s household
income. The taxpayer uses the percentage
table in section 36B(b)(3)(A)(i) to com-
pute his or her applicable percentage. Sec-
tion 36B(b)(3)(A)(ii) provides that, begin-
ning in 2015, the percentages in the table
are adjusted to reflect the excess of the
rate of premium growth over the rate of
income growth for the preceding calendar
year. Similarly, section 36B(c)(2)(C)(iv)
provides that the affordability percentage
provided in section 36B(c)(2)(C)(i)(1l) is
updated in the same manner for plan years
beginning in calendar years after 2014.
The affordability percentage is used to
determine whether an employer’s offer of
coverage to an employee is affordable to
the employee. Under section 36B(c)(2)(C)(i),
a taxpayer who is not offered affordable
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employer coverage may be eligible for a
premium tax credit.

Section  36B(b)(3)(A)(ii)) does not
specify what measures should be used for
premium growth and income growth. The
temporary regulations provide that pre-
mium growth and income growth will be
determined in accordance with further
published guidance, see § 601.601(d)(2)
of this chapter. Rev. Proc. 2014-37,
which is being released simultaneously
with these temporary regulations, pro-
vides further details on the measures to be
used for premium growth and income
growth. In particular, consistent with the
factors used by HHS to define premium
growth in indexing the required contribu-
tion percentage in section 5000A, Rev.
Proc. 2014-37 provides that premium
growth for the preceding calendar year is
the projected per enrollee spending for
employer-sponsored private health insur-
ance for the preceding calendar year, di-
vided by the projected per enrollee spend-
ing for employer-sponsored private health
insurance for the calendar year two years
prior. Income growth for the preceding
calendar year will be the projected GDP
per capita for the preceding calendar year
divided by the projected GDP per capita
for the calendar year two years prior. Pro-
jected per enrollee spending for employer-
sponsored private health insurance and
projected GDP per capita are published by
the Office of the Actuary at the Centers
for Medicare and Medicaid Services.

Section 36B(b)(3)(A)(ii) also does not
make clear what it means to adjust the
applicable percentages to “reflect the ex-
cess” of one rate “over” the other. Rates of
growth are commonly compared by taking
their ratio. In addition, the applicable per-
centages in section 36B(b)(3)(A)(i) and
the affordability percentage in section
36B(c)(2)(C)(i)(1I) represent shares of in-
come that a taxpayer is expected to spend
on health care premiums. The indexing of
these measures in section 36B(b)(3)(A)(ii)
appears designed to adjust these fractions
to reflect changes in the observed share of
overall income that is spent on health care
premiums. Preserving this relationship re-
quires that the applicable percentages be
adjusted based on the ratio of the rate of
premium growth to the rate of income
growth. Accordingly, the temporary regu-
lations provide that, for taxable years
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beginning after December 31, 2014, the
applicable percentages in the table will
be adjusted by the ratio of premium
growth to income growth for the preced-
ing calendar year.

In addition, the temporary regulations
provide that adjustments may be made to
reflect updates to the data used to compute
this ratio for the 2014 calendar year or to
reflect updates to data sources used to
compute the ratio of premium growth to
income growth. Such an adjustment may
be necessary to avoid error propagation
when making updates. In particular, in
computing this ratio for a given calendar
year, the computations rely on projected
data for the prior year and the 2013 cal-
endar year. To the extent that the final data
for the prior calendar year prove different
from the projected data, the projected data
used in later years will automatically ad-
just for those differences. However, if the
final data for the 2013 calendar year
proves different from the projected data,
projected data in later years will not adjust
for these differences, so an additional ad-
justment will be needed. Similarly, if al-
ternative data sources are used to compute
the ratio in later years, an additional ad-
justment may be needed to avoid error
that could result from transitioning from
the prior data sources to the new ones.
These adjustments will be made as part of
the procedure by which the applicable
percentages and affordability percentage
are updated by the ratio of premium
growth to income growth and will apply
prospectively only. For example, if data
for the 2013 calendar year data is finalized
in early 2016, the additional adjustment
will be made in determining the applica-
ble percentages and affordability percent-
age in effect for the 2017 calendar year.

With respect to the affordability per-
centage, the final regulations under sec-
tion 36B inadvertently refer to taxable
years rather than plan years beginning af-
ter 2014. Consistent with the language in
section 36B(c)(2)(C)(iv), the temporary
regulations provide that, for plan years
beginning in a calendar year after 2014,
the affordability percentage will be ad-
justed by the same method used to adjust
the applicable percentages.

The indexing methodology provided
for in the temporary regulations is based
on the same data sources as the method-
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ology adopted by HHS for adjusting the
required contribution percentage in sec-
tion 5000A, which is used to determine
eligibility for an exemption from the
shared responsibility payment, and it will
result in adjustments to the applicable per-
centages and affordability percentage that
are consistent with the adjustments made
by HHS to the required contribution per-
centage in section 5000A. See 79 Fed.
Reg. 30240 (May 27, 2014).

Comments are requested on the meth-
odology for indexing. In particular, com-
ments are requested on whether this ap-
proach properly captures the rate of
premium growth relative to the rate of
income growth and whether alternative
indices or data sources should be used.

3. Allocations for Reconciliation of
Advance Credit Payments and the
Premium Tax Credit

The final regulations under section 36B
provide that a taxpayer must reconcile all
advance credit payments for coverage of
any member of the taxpayer’s family. A
taxpayer’s family includes the taxpayer,
the taxpayer’s spouse and the taxpayer’s
dependents. The final regulations, how-
ever, do not address how a taxpayer com-
putes the premium tax credit and recon-
ciles advance credit payments for
coverage of a family member if the family
member was enrolled in a qualified health
plan by another taxpayer, especially in
situations in which the family member is
enrolled with others who are not in the
taxpayer’s family. For example, suppose
Adult 1 enrolls herself and her three chil-
dren in a qualified health plan and, based
on a good faith assertion that she will
claim the children as dependents, is ap-
proved for advance credit payments for
coverage of the family. One of the chil-
dren (Child), however, is not claimed by
Adult 1 and instead is properly claimed by
Adult 2 as a dependent for the taxable
year. In this circumstance, the final regu-
lations neither address how much of the
premium for the plan purchased by Adult
1 each taxpayer should take into account
in determining his or her premium tax
credit, nor the amount of advance credit
payments for Adult 1’s plan that Adult 2
must reconcile for Child’s coverage. In
addition, the final regulations under sec-

332

tion 36B require Adult 1 and Adult 2 to
determine their adjusted monthly pre-
mium for the applicable benchmark plan
(benchmark plan premium) in this circum-
stance using the rules that apply to tax-
payers who do not have family members
enrolled by another taxpayer.

The temporary regulations provide
rules to address how taxpayers determine
their premium tax credit and reconcile ad-
vance credit payments in cases in which
an individual is enrolled by one taxpayer
but another taxpayer claims a personal
exemption deduction for the individual. In
particular, the temporary regulations pro-
vide that if a taxpayer (the enrolling tax-
payer) enrolls an individual in a qualified
health plan, but another taxpayer (the
claiming taxpayer) claims a personal ex-
emption deduction for the enrollee (the
shifting enrollee), then for purposes of
computing each taxpayer’s premium tax
credit and reconciling any advance credit
payments, the premiums and any advance
credit payments for the plan in which the
shifting enrollee was enrolled are allo-
cated between the enrolling taxpayer and
the claiming taxpayer using an allocation
percentage. In addition, the temporary
regulations provide an alternate calcula-
tion that is used to determine each taxpay-
er’s benchmark plan premium when ad-
vance credit payments are allocated, using
the same allocation percentage.

The enrolling taxpayer and claiming
taxpayer may generally agree on any al-
location percentage between zero and one
hundred percent. For instance, Adult 1
and Adult 2 may determine that the pre-
mium attributable to Child is 20 percent of
the total premium for Adult 1’s family
plan, and agree on an allocation percent-
age of 20 percent. If the claiming taxpayer
and enrolling taxpayer do not agree on a
percentage, the allocation percentage is
equal to the number of shifting enrollees
divided by the total number of individuals
enrolled by the enrolling taxpayer in the
same qualified health plan as the shifting
enrollees. In the example above, if Adult 1
and Adult 2 did not agree on an allocation
percentage, the allocation percentage
would be 25 percent (one, the number of
shifting enrollees, divided by four, the to-
tal number of individuals enrolled by
Adult 1 in the same plan as the shifting
enrollee).
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In computing the premium tax credit,
the claiming taxpayer is allocated a por-
tion of the premiums for the plan in which
the enrollee was enrolled equal to the pre-
miums times the allocation percentage.
The enrolling taxpayer is allocated the
remainder of the premiums. Similarly, in
reconciling advance credit payments, the
claiming taxpayer is allocated a portion of
the advance credit payments for the plan
in which the shifting enrollee was enrolled
equal to the advance credit payments
times the allocation percentage. The en-
rolling taxpayer is allocated the remainder
of these amounts. Advance credit pay-
ments are allocated to the claiming tax-
payer only if advance credit payments are
made for coverage of the shifting enrollee.

Finally, if advance credit payments are
allocated under the rules above, the tax-
payers, in computing their premium tax
credit, must use an alternative calculation
to determine their benchmark plan pre-
mium. The benchmark plan premium is
generally the premium an issuer would
charge for the applicable benchmark plan
to cover all members of the taxpayer’s
coverage family, adjusted only for the age
of each member of the coverage family.
Under the alternative calculation, each
taxpayer will first determine the allocable
portion of the enrolling taxpayer’s bench-
mark plan premium (allocable portion).
The allocable portion is equal to the prod-
uct of (1) the allocation percentage and (2)
the benchmark plan premium for the en-
rolling taxpayer’s coverage family had the
enrolling taxpayer claimed a personal ex-
emption deduction for the shifting en-
rollee or enrollees for the taxable year. If
the enrolling taxpayer’s coverage family
is enrolled in more than one qualified
health plan, the allocable portion is deter-
mined as if the enrolling taxpayer’s cov-
erage family includes only the family
members who enrolled in the same plan as
the shifting enrollee or enrollees. The
benchmark plan premium for the claiming
taxpayer is equal to this allocable portion
plus the benchmark plan premium for the
claiming taxpayer’s coverage family ex-
cluding the shifting enrollee or enrollees.
The enrolling taxpayer’s benchmark plan
premium is equal to the benchmark plan
premium for the enrolling taxpayer’s cov-
erage family had the enrolling taxpayer
claimed a personal exemption deduction
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for the shifting enrollee or enrollees, mi-
nus the allocable portion.

4. Reconciliation for Divorced and
Separated Taxpayers

The temporary regulations clarify how
taxpayers who legally separate or divorce
allocate the benchmark plan premium, the
premium for the plan in which the taxpay-
ers or their dependents enroll, and the
advance credit payments to compute their
respective premium tax credit and excess
advance credit payments. The final section
36B regulations provide that if just one of
the taxpayers is enrolled in the qualified
health plan for the married months, all of
the items are allocated to that taxpayer,
even if the taxpayer’s former spouse had
one or more dependents also enrolled in
the same plan. The temporary regulations
expand the circumstances in which the
items are allocated between the former
spouses to include dependent situations
and limit the instances in which all of the
items are allocated to just one of the
Spouses.

Under the temporary regulations, tax-
payers who are married (within the mean-
ing of section 7703) to each other during a
taxable year but are not married to each
other on the last day of the taxable year,
and who are enrolled in the same qualified
health plan, must allocate the benchmark
plan premium, the premium for the plan in
which the taxpayers and their dependents
enroll, and the advance credit payments
for the period the taxpayers are married
during the taxable year. In addition, these
items must be allocated for periods in
which just one of the former spouses is
enrolled if one or more dependents of the
other former spouse is also enrolled in the
plan. The taxpayers may allocate these
items to each former spouse in any pro-
portion but must allocate all items in the
same proportion. If the taxpayers do not
agree on an allocation that is reported to
the IRS in accordance with the relevant
forms and instructions, 50 percent of each
item is allocated to each taxpayer. If a
plan covers for a time period only one of
the taxpayers and no dependents, only one
of the taxpayers and one or more depen-
dents of that same taxpayer, or only one or
more dependents of just one of the tax-
payers, then the benchmark plan pre-
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mium, the premium for the plan in which
the taxpayers or their dependents enroll,
and the advance credit payments for that
period are allocated entirely to that tax-

payer.

5. Reconciliation for Married Taxpayers
Who File Separately

The temporary regulations also amend
the reconciliation rules for taxpayers who
are married and file separate returns. The
final regulations under section 36B pro-
vide that a married taxpayer who receives
advance credit payments and files an in-
come tax return as married filing sepa-
rately has received excess advance pay-
ments. Under the temporary regulations, a
taxpayer who uses a filing status of mar-
ried filing separately may be allowed a
premium tax credit if the taxpayer is a
victim of spousal abuse or abandonment.
Consequently, in these limited circum-
stances, a married taxpayer who receives
advance credit payments and uses a mar-
ried filing separately filing status will not
have excess advance payments by reason
of his or her filing status. The temporary
regulations also clarify the manner in
which taxpayers reconcile advance credit
payments in situations in which the tax-
payers indicate that they are married when
applying for advance credit payments, but
one or both file their tax return using the
head of household filing status. Taxpayers
who qualify to use the head of household
filing status may be eligible for a premium
tax credit. In particular, the temporary
regulations provide that, in such cases, 50
percent of the advance credit payments for
a period of coverage in a qualified health
plan are allocated to each taxpayer. How-
ever, all of the advance credit payments
are allocated to only one of the taxpayers
for a period in which a qualified health
plan covers only that taxpayer, only that
taxpayer and one or more dependents of
that taxpayer, or only one or more depen-
dents of that taxpayer. Premiums for the
plan in which the taxpayers or their de-
pendents are enrolled are allocated in the
same manner whether or not the taxpayers
receive advance credit payments. These
rules result in the advance credit payments
and premiums being allocated in the same
proportion to the two taxpayers.
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6. Deduction for Health Insurance Costs
of Self-employed Individuals

Under section 162(l), a taxpayer who is
an employee within the meaning of sec-
tion 401(c)(1) (generally, a self-employed
individual) is allowed a deduction for all
or a portion of the taxpayer’s premiums
paid during the taxable year for health
insurance for the taxpayer, the taxpayer’s
spouse, the taxpayer’s dependents, and
any child of the taxpayer under the age of
27. The section 162(l) deduction is al-
lowed in computing adjusted gross in-
come. The deduction allowed under sec-
tion 162(1) may not exceed the taxpayer’s
earned income from the trade or business
with respect to which the health insurance
plan is established. In addition, section
280C(g) provides that no deduction is al-
lowed under section 162(l) for the portion
of premiums for a qualified health plan
equal to the amount of the premium tax
credit determined under section 36B(a)
with respect to those premiums.

The temporary regulations provide
rules for the interaction between the sec-
tion 162(1) deduction and both the pre-
mium tax credit and the limitation on ad-
ditional tax under section 36B(f)(2)(B).
The temporary regulations provide that a
taxpayer is allowed a deduction under sec-
tion 162(l) for specified premiums not to
exceed the lesser of (1) the specified pre-
miums less the premium tax credit attrib-
utable to the specified premiums; and (2)
the sum of the specified premiums not
paid through advance credit payments and
the additional tax imposed (if any) under
section 36B(f)(2)(A) with respect to the
specified premiums after applying the lim-
itation in section 36B(f)(2)(B). Specified
premiums means premiums for a specified
qualified health plan or plans for which
the taxpayer may otherwise claim a de-
duction under section 162(l). A specified
qualified health plan is a qualified health
plan, as defined in § 1.36B-1(c), covering
the taxpayer, the taxpayer’s spouse, or a
dependent of the taxpayer (enrolled fam-
ily member) for a month that is a coverage
month within the meaning of § 1.36B-
3(c) for the enrolled family member. If a
specified qualified health plan covers one
or more individuals other than enrolled
family members, the specified premiums
include only the portion of the premiums
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for the specified qualified health plan that
is allocable to the enrolled family mem-
bers under rules similar to § 1.36B-3(h),
which provides rules for determining the
amount under § 1.36B-3(d)(1) when two
families are enrolled in the same qualified
health plan.

Although a taxpayer’s section 162(l)
deduction is limited under section
280C(g) only to the extent of the taxpay-
er’s premium tax credit, some taxpayers
with advance payments in excess of their
premium tax credit will not have to repay
the entire excess because of the limitation
on additional tax in section 36B(f)(2)(B).
Because the taxpayer does not bear the
cost of any portion of the premium that is
paid through advance credit payments and
that is not subject to repayment due to the
limitations, any such amount is treated as
an amount of premium tax credit for pur-
poses of section 280C(g).

As a computational matter, the pre-
mium tax credit and the limitation on ad-
ditional tax bear a circular relationship to
the section 162(l) deduction that may cre-
ate challenges for taxpayers. Specifically,
the amount of the section 162(l) deduction
affects a taxpayer’s adjusted gross in-
come, which affects both the premium tax
credit and the limitation on additional tax.
Conversely, both the premium tax credit
and the limitation on additional tax affect
the amount a taxpayer spends on health
insurance premiums, which in turn affects
the taxpayer’s section 162(l) deduction.

A taxpayer may resolve the circularity
between the section 162(I) deduction and
the premium tax credit by taking any po-
sition that satisfies the requirements of
section 36B, section 162(I) and other ap-
plicable tax law and the regulations issued
under those sections, including the tempo-
rary regulations in this rulemaking.

To address the circularity between the
section 162(l) deduction and the limitation
on additional tax under section 36B(f)(2)(B)
(limitation amount), the temporary regu-
lations provide rules for determining
which limitation amount, if any, a tax-
payer may use. Taxpayers make this de-
termination before calculating their sec-
tion 162(l) deduction and premium tax
credit. To determine the limitation
amount, a taxpayer tests his or her eligi-
bility for each of the limitation amounts
that may apply, starting with the lowest,
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until the taxpayer either determines that
he or she qualifies for one of the limitation
amounts or exhausts them without quali-
fying for one. For each limitation amount,
the taxpayer qualifies to use that limitation
amount if the taxpayer’s household in-
come as a percentage of the Federal pov-
erty line, determined by using a section
162(l) deduction equal to the sum of (1)
specified premiums, as defined above, not
paid through advance credit payments, (2)
the limitation amount, and (3) premiums
other than specified premiums for which
the taxpayer may claim a section 162(1)
deduction, is equal to or less than the
maximum household income as a percent-
age of the Federal poverty line for which
that limitation amount is available. For
example, if a taxpayer’s 2014 household
income, using a section 162(l) deduction
equal to the sum of the specified premi-
ums not paid through advance credit pay-
ments and the $600 limitation amount, is
less than 200 percent of the Federal pov-
erty line, the taxpayer uses the $600 lim-
itation amount in determining additional
tax under section 36B(f)(2)(B). If a tax-
payer is unable to qualify for any limita-
tion amount under this rule, the limitation
on additional tax under section 36B(f)(2)(B)
does not apply to the taxpayer.

A taxpayer who deducts specified pre-
miums under section 162(l) must use the
limitation amount determined under this
rule notwithstanding that household in-
come as a percentage of the Federal pov-
erty line would, but for this rule, result in
a different limitation amount. After a tax-
payer determines his or her limitation
amount, if any, under this rule, the tax-
payer then determines the section 162(1)
deduction and premium tax credit under
the other rules described above, except
using the limitation amount determined
under these rules when necessary. These
rules apply only for purposes of determin-
ing the limitation amount; they do not
affect eligibility for the premium tax
credit. Thus, it is possible that a taxpayer
with household income under 400 percent
of the Federal poverty line for the taxpay-
er’s family size may properly claim a pre-
mium tax credit but not qualify for a lim-
itation on additional tax.

The temporary regulations further pro-
vide that Treasury and IRS may issue ad-
ditional published guidance to address

Bulletin No. 2014-33



potential complexities arising from the in-
teraction of the section 36B premium tax
credit and the section 162(l) deduction.
To provide additional assistance to tax-
payers with addressing the circularity be-
tween the section 162(1) deduction and the
premium tax credit, Rev. Proc. 2014-41
provides calculation methods that a tax-
payer may use to determine amounts of
the section 162(I) deduction and the pre-
mium tax credit. The IRS and Treasury
request comments on other methods for
simplifying these calculations.

Effective/Applicability Date

For applicability dates, see 8§ 1.36B-
2T(d), 1.36B-3T(m), 1.36B—4T(c), and
1.162(1)-1T(c). The applicability of these
regulations expires on or before July 24,
2017.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866, as supplemented by Executive Or-
der 13563. Therefore, a regulatory assess-
ment is not required. It also has been
determined that section 553(b) of the Ad-
ministrative Procedure Act (5 U.S.C.
chapter 5) does not apply to these regula-
tions. For the applicability of the Regula-
tory Flexibility Act (5 U.S.C. chapter 6)
please refer to the cross-reference notice
of proposed rulemaking published else-
where in this issue of the Bulletin. Pursu-
ant to section 7805(f), these regulations
have been submitted to the Chief Counsel
for Advocacy of the Small Business Ad-
ministration for comment on their impact
on small business.

Drafting Information

The principal authors of these regula-
tions are Arvind Ravichandran, Shareen
Pflanz and Steve Toomey of the Office of
the Associate Chief Counsel (Income Tax
& Accounting). However, other personnel
from the IRS and the Treasury Depart-

ment participated in their development.
* * k% k% %x

Amendments to the Regulations

Accordingly, 26 CFR part 1 is
amended as follows:
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PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.36B-2 is amended by:

1. Revising paragraphs (b)(2) and

©B)MW)(©).
2. Adding paragraph (d).

The revisions and additions read as fol-
lows:

8§ 1.36B-2 Eligibility for premium tax
credit.

* % % k% %

(b) * Kk K

(2) [Reserved]. For further guidance,
see § 1.36B-2T(b)(2).

* % % k% %

(C) * k *

(3) * K K

(V) * K K

(C) [Reserved]. For further guidance,
see § 1.36B-2T(c)(3)(v)(C).

* % % k% %

(d) [Reserved]. For further guidance,
see § 1.36B-2T(d).

Par. 3. Section 1.36B-2T is added to
read as follows:

§ 1.36B-2T Eligibility for premium tax
credit (temporary).

(a) through (b)(1) [Reserved]. For fur-
ther guidance, see § 1.36B-2(a) through
(b)(D).

(2) Married taxpayers must file joint
return—(i) In general. Except as provided
in paragraph (b)(2)(ii) of this section, a
taxpayer who is married (within the mean-
ing of section 7703) at the close of the
taxable year is an applicable taxpayer only
if the taxpayer and the taxpayer’s spouse
file a joint return for the taxable year.

(if) Victims of domestic abuse and
abandonment. Except as provided in para-
graph (b)(2)(v) of this section, a married
taxpayer satisfies the joint filing require-
ment of paragraph (b)(2)(i) of this section
if the taxpayer files a tax return using a
filing status of married filing separately
and the taxpayer—

(A) Is living apart from the taxpayer’s
spouse at the time the taxpayer files the
tax return;
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(B) Is unable to file a joint return be-
cause the taxpayer is a victim of domestic
abuse, as described in paragraph (b)(2)(iii)
of this section, or spousal abandonment,
as described in paragraph (b)(2)(iv) of this
section; and

(C) Certifies on the return, in accor-
dance with the relevant instructions, that
the taxpayer meets the criteria of this
paragraph (b)(2)(ii).

(iii) Domestic abuse. For purposes of
paragraph (b)(2)(ii) of this section, do-
mestic abuse includes physical, psycho-
logical, sexual, or emotional abuse, in-
cluding efforts to control, isolate,
humiliate, and intimidate, or to undermine
the victim’s ability to reason indepen-
dently. All the facts and circumstances are
considered in determining whether an in-
dividual is abused, including the effects of
alcohol or drug abuse by the victim’s
spouse. Depending on the facts and cir-
cumstances, abuse of the victim’s child or
another family member living in the
household may constitute abuse of the
victim.

(iv) Abandonment. For purposes of
paragraph (b)(2)(ii) of this section, a tax-
payer is a victim of spousal abandonment
for a taxable year if, taking into account
all facts and circumstances, the taxpayer is
unable to locate his or her spouse after
reasonable diligence.

(v) Three-year rule. Paragraph
(b)(2)(ii) of this section does not apply if
the taxpayer met the requirements of para-
graph (b)(2)(ii) of this section for each of
the three preceding taxable years.

(b)(3) through (c)(3)(v)(B) [Reserved].
For further guidance, see § 1.36B-2(b)(3)
through (c)(3)(v)(B).

(C) Required contribution percentage.
The required contribution percentage is
9.5 percent. For plan years beginning in a
calendar year after 2014, the percentage
will be adjusted by the ratio of premium
growth to income growth for the preced-
ing calendar year and may be further ad-
justed to reflect changes to the data used
to compute the ratio of premium growth to
income growth for the 2014 calendar year
or the data sources used to compute the
ratio of premium growth to income
growth. Premium growth and income
growth will be determined under pub-
lished guidance, see § 601.601(d)(2) of
this chapter. In addition, the percentage
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may be adjusted for plan years beginning
in a calendar year after 2018 to reflect
rates of premium growth relative to
growth in the consumer price index.

(©)(3)(v)(D) through (c)(4) [Reserved].
For further guidance, see § 1.36B-
2(c)(3)(v)(D) through (c)(4).

(d) Effective/applicability date. Para-
graphs (b)(2) and (c)(3)(v)(C) of this sec-
tion apply to taxable years beginning after
December 31, 2013.

(e) Expiration date. Paragraphs (b)(2)
and (c)(3)(v)(C) of this section expire on
July 24, 2017.

Par. 4. Section 1.36B-3 is amended by:

1. Revising paragraph (g)(2).
2. Adding paragraph (m).

The revisions and additions read as fol-
lows:
8§ 1.36B-3 Computing the premium as-

sistance credit amount.
* *k *k * X

(g) * * %
(1) [Reserved]. For further guidance,

see § 1.36B-3T(g)(1).

* k% % X% %

(m) [Reserved]. For further guidance,
see § 1.36B-3T(m).

Par. 5. Section 1.36B-3T is added to
read as follows:

§ 1.36B-3T Computing the premium
assistance credit amount (temporary).

(a) through (f) [Reserved]. For further
guidance, see § 1.36B-3(a) through (f).

(9) Applicable percentage—(1) In gen-
eral. The applicable percentage multiplied
by a taxpayer’s household income deter-
mines the taxpayer’s annual required
share of premiums for the benchmark
plan. The required share is divided by 12
and this monthly amount is subtracted
from the adjusted monthly premium for
the applicable benchmark plan when com-
puting the premium assistance amount.
The applicable percentage is computed by
first determining the percentage that the
taxpayer’s household income bears to the
Federal poverty line for the taxpayer’s
family size. The resulting Federal poverty
line percentage is then compared to the
income categories described in the table in
paragraph (g)(2) of this section (or suc-
cessor tables). An applicable percentage
within an income category increases on a
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sliding scale in a linear manner and is
rounded to the nearest one-hundredth of
one percent. For taxable years beginning
after December 31, 2014, the applicable
percentages in the table will be adjusted
by the ratio of premium growth to income
growth for the preceding calendar year
and may be further adjusted to reflect
changes to the data used to compute the
ratio of premium growth to income
growth for the 2014 calendar year or the
data sources used to compute the ratio of
premium growth to income growth. Pre-
mium growth and income growth will be
determined in accordance with published
guidance, see 8 601.601(d)(2) of this
chapter. In addition, the applicable per-
centages in the table may be adjusted for
taxable years beginning after December
31, 2018, to reflect rates of premium
growth relative to growth in the consumer
price index.

(9)(2) through () [Reserved]. For fur-
ther guidance, see § 1.36B-3(9)(2)
through ().

(m) Effective/applicability date. Para-
graph (g)(1) of this section applies to tax-
able years beginning after December 31,
2013.

(n) Expiration date. Paragraph (g)(1)
of this section expires on July 24, 2017.

Par. 6. Section 1.36B-4 is amended

by:

=

Revising paragraph (a)(1)(ii).

Adding paragraph (a)(3)(iii).

3. Inparagraph (a)(4), revising Example
4 and adding Examples 10, 11, 12,
13, and 14.

4. Revising paragraphs
(b)(4).

5. Removing paragraph (b)(5).

6. Redesignating paragraph (b)(6) as
paragraph (b)(5), and revising Exam-
ple 9, and adding Example 10 to
newly redesignated paragraph (b)(5).

7. Adding paragraph (c).

N

(b)@3) and

The revisions and additions read as fol-
lows:

8§ 1.36B-4 Reconciling the premium tax
credit with advance credit payments.

(a)***(l)***
(ii) [Reserved]. For further guidance,
see § 1.36B—4T(a)(1)(ii).

* Kk k * %
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(3) * * *

(iii) [Reserved]. For further guidance,
see § 1.36B—4T(a)(3)(iii).

(4) * * *

Example 4. [Reserved]. For further guidance, see
§ 1.36B-4T(a)(4), Example 4.

* k% k% X% %x

Example 10. [Reserved]. For further guidance,
see § 1.36B-4T(a)(4), Example 10.

Example 11. [Reserved]. For further guidance,
see § 1.36B—4T(a)(4), Example 11.

Example 12. [Reserved]. For further guidance,
see § 1.36B-4T(a)(4), Example 12.

Example 13. [Reserved]. For further guidance,
see § 1.36B-4T(a)(4), Example 13.

Example 14. [Reserved]. For further guidance,
see § 1.36B—4T(a)(4), Example 14.

(b) * * X

(3) [Reserved]. For further guidance,
see § 1.36B-4T(b)(3).

(4) [Reserved]. For further guidance,
see § 1.36B-4T(b)(4).

(5) * * *

Example 9. [Reserved]. For further guidance, see
§ 1.36B-4T(b)(5), Example 9.

Example 10. [Reserved]. For further guidance,
see § 1.36B-4T(b)(5), Example 10.

* * k% % %

(c) [Reserved]. For further guidance,
see § 1.36B-4T(c).

Par. 7. Section 1.36B—4T is added to
read as follows:

8§ 1.36B-4T Reconciling the premium
tax credit with advance credit payments
(temporary).

(@)(1)(i) [Reserved]. For further guid-
ance, see § 1.36B-4(a)(1)(i).

(ii) Allocation rules and responsibility
for advance credit payments—(A) In gen-
eral. A taxpayer must reconcile all ad-
vance credit payments for coverage of any
member of the taxpayer’s family.

(B) Individuals enrolled by a taxpayer
and claimed as a personal exemption de-
duction by another taxpayer—(1) In gen-
eral. If a taxpayer (the enrolling taxpayer)
enrolls an individual in a qualified health
plan and another taxpayer (the claiming
taxpayer) claims a personal exemption de-
duction for the individual (the shifting en-
rollee), then for purposes of computing
each taxpayer’s premium tax credit and
reconciling any advance credit payments,
the premiums and advance credit pay-
ments for the plan in which the shifting
enrollee was enrolled are allocated under
this paragraph (a)(1)(ii)(B) according to
the allocation percentage described in
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paragraph (a)(1)(ii)(B)(2) of this section.
If advance credit payments are allocated
under paragraph (a)(1)(ii)(B)(4) of this
section, the claiming taxpayer and enroll-
ing taxpayer must use this same allocation
percentage to calculate their § 1.36B-
3(d)(2) adjusted monthly premiums for
the applicable benchmark plan (bench-
mark plan premiums). This paragraph
(@)(1)(ii)(B) does not apply to amounts
allocated under § 1.36B-3(h) (qualified
health plan covering more than one fam-
ily) or if the shifting enrollee or enrollees
are the only individuals enrolled in the
qualified health plan. For purposes of this
paragraph (a)(1)(ii)(B)(1), a taxpayer who
is expected at enrollment in a qualified
health plan to be the taxpayer filing an
income tax return for the year of coverage
with respect to an individual enrolling in
the plan has enrolled that individual.

(2) Allocation percentage. The enroll-
ing taxpayer and claiming taxpayer may
agree on any allocation percentage be-
tween zero and one hundred percent. If the
enrolling taxpayer and claiming taxpayer
do not agree on an allocation percentage,
the percentage is equal to the number of
shifting enrollees claimed as a personal
exemption deduction by the claiming tax-
payer divided by the number of individu-
als enrolled by the enrolling taxpayer in
the same qualified health plan as the shift-
ing enrollee.

(3) Allocating premiums. In computing
the premium tax credit, the claiming tax-
payer is allocated a portion of the premi-
ums for the plan in which the shifting
enrollee was enrolled equal to the premi-
ums for the plan times the allocation per-
centage. The enrolling taxpayer is allo-
cated the remainder of the premiums
not allocated to one or more claiming
taxpayers.

(4) Allocating advance credit pay-
ments. In reconciling any advance credit
payments, the claiming taxpayer is allo-
cated a portion of the advance credit pay-
ments for the plan in which the shifting
enrollee was enrolled equal to the enroll-
ing taxpayer’s advance credit payments
for the plan times the allocation percent-
age. The enrolling taxpayer is allocated
the remainder of the advance credit pay-
ments not allocated to one or more claim-
ing taxpayers. This paragraph
(@)(2)(ii)(B)(4) only applies in situations
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in which advance credit payments are
made for coverage of a shifting enrollee.

(5) Premiums for the applicable bench-
mark plan. If paragraph (a)(1)(ii)(B)(4) of
this section applies, the claiming taxpay-
er’s benchmark plan premium is the sum
of the benchmark plan premium for the
claiming taxpayer’s coverage family, ex-
cluding the shifting enrollee or enrollees,
and the allocable portion. The allocable
portion for purposes of this paragraph
@@Q)(Ii)(B)(5) is the product of the
benchmark plan premium for the enrolling
taxpayer’s coverage family if the shifting
enrollee was a member of the enrolling
taxpayer’s coverage family and the allo-
cation percentage. If the enrolling taxpay-
er’s coverage family is enrolled in more
than one qualified health plan, the alloca-
ble portion is determined as if the enroll-
ing taxpayer’s coverage family includes
only the coverage family members who
enrolled in the same plan as the shifting
enrollee or enrollees. The enrolling tax-
payer’s benchmark plan premium is the
benchmark plan premium for the enrolling
taxpayer’s coverage family had the shift-
ing enrollee or enrollees remained a part
of the enrolling taxpayer’s coverage fam-
ily, minus the allocable portion.

(C) Responsibility for advance credit
payments for an individual for whom no
personal exemption deduction is claimed.
If advance credit payments are made for
coverage of an individual for whom no
taxpayer claims a personal exemption de-
duction, the taxpayer who attested to the
Exchange to the intention to claim a per-
sonal exemption deduction for the indi-
vidual as part of the advance credit pay-
ment  eligibility  determination  for
coverage of the individual must reconcile
the advance credit payments.

(@)(1)(iii) through (a)(3)(ii) [Reserved].
For further guidance, see § 1.36B-
4(a)(2)(iii) through (a)(3)(ii).

(iii) Limitation on additional tax for
taxpayers who claim a section 162(l) de-
duction for a qualified health plan—(A)
In general. A taxpayer who receives ad-
vance credit payments and deducts premi-
ums for a qualified health plan under section
162(I) must use paragraphs (a)(3)(iii)(B)
and (C) of this section to determine the
limitation on additional tax in this para-
graph (a)(3) (limitation amount). Taxpay-
ers must make this determination before
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calculating their section 162(l) deduction
and premium tax credit. For additional
rules for taxpayers who may claim a de-
duction under section 162(l) for a quali-
fied health plan for which advance credit
payments are made, see § 1.162(1)-1T.

(B) Determining the limitation amount.
A taxpayer described in paragraph
(@)(3)(iii)(A) of this section must use the
limitation amount for which the taxpayer
qualifies under the requirements of para-
graph (a)(3)(iii)(C) of this section. The
limitation amount determined under this
paragraph (a)(3)(iii) replaces the limita-
tion amount that would otherwise be de-
termined under the additional tax limita-
tion table in paragraph (a)(3)(ii) of this
section. In applying paragraph
@)(3)(iii)(C) of this section, a taxpayer
must first determine whether he or she
qualifies for the limitation amount appli-
cable to taxpayers with household income
of less than 200 percent of the Federal
poverty line for the taxpayer’s family size.
If the taxpayer is unable to meet the re-
quirements of paragraph (a)(3)(iii)(C) of
this section for that limitation amount, the
taxpayer must next determine whether he
or she qualifies for the limitation applica-
ble to taxpayers with household income of
less than 300 percent of the Federal pov-
erty line for the taxpayer’s family size. If
the taxpayer is unable to meet the require-
ments of paragraph (a)(3)(iii)(C) of this
section for taxpayers with household in-
come of less than 300 percent of the Fed-
eral poverty line for the taxpayer’s family
size, the taxpayer must next determine
whether he or she qualifies for the limita-
tion applicable to taxpayers with house-
hold income of less than 400 percent of
the Federal poverty line for the taxpayer’s
family size. If the taxpayer is unable to
meet the requirements of paragraph
(@)(3)(iii)(C) of this section for any limi-
tation amount, the limitation on additional
tax under section 36B(f)(2)(B) does not
apply to the taxpayer.

(C) Requirements. A taxpayer meets
the requirements of this paragraph
(@)(3)(iii)(C) for a limitation amount if the
taxpayer’s household income as a percent-
age of the Federal poverty line is less than
or equal to the maximum household in-
come as a percentage of the Federal pov-
erty line for which that limitation is avail-
able. Household income for this purpose
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is determined by using a section 162(1)
deduction equal to the sum of the speci-
fied premiums for the plan not paid
through advance credit payments and the
limitation amount in addition to any de-
duction allowable under section 162(l) for
premiums other than specified premiums.
For purposes of this paragraph
(2)(3)(iii)(C), specified premiums not paid
through advance credit payments means
specified premiums, as defined in
8 1.162(1)-1T(a)(2), minus advance credit
payments made with respect to the speci-
fied premiums.

(D) Examples. For examples illustrat-
ing the rules of this paragraph (a)(3)(iii),
see Examples 13 and 14 of paragraph
(a)(4) of this section.

(a)(4), Example 1, through Example 3
[Reserved]. For further guidance, see
§ 1.36B-4(a)(4), Example 1 through Ex-
ample 3.

Example 4. Family size decreases. (i) Taxpayers
B and C are married and have two children, K and L
(ages 17 and 20), whom they claim as dependents in
2013. The Exchange for their rating area projects
their 2014 household income to be $63,388 (275
percent of the Federal poverty line for a family of
four, applicable percentage 8.78). B and C enroll in
a qualified health plan for 2014 that covers the four
family members. The annual premium for the appli-
cable benchmark plan is $14,100. B’s and C’s ad-
vance credit payments for 2014 are $8,535, com-
puted as follows: benchmark plan premium of
$14,100 less contribution amount of $5,565 (pro-
jected household income of $63,388 X .0878) =
$8,535.

(if) In 2014, B and C do not claim L as their
dependent (and no taxpayer claims a personal ex-
emption deduction for L). Consequently, B’s and C’s
family size for 2014 is three, their household income
of $63,388 is 332 percent of the Federal poverty line
for a family of three (applicable percentage 9.5), and
the annual premium for their applicable benchmark
plan is $12,000. Their premium tax credit for 2014 is
$5,978 ($12,000 benchmark plan premium less
$6,022 contribution amount (household income of
$63,388 X .095)). Because B’s and C’s advance
credit payments for 2014 are $8,535 and their 2014
credit is $5,978, B and C have excess advance pay-
ments of $2,557. B’s and C’s additional tax liability
for 2014 under paragraph (a)(1) of this section, how-
ever, is limited to $2,500 under paragraph (a)(3) of
this section.

Example 5 through Example 9 [Reserved]. For
further guidance, see 1.36B-4(a)(4), Example 5
through Example 9.

Example 10. Allocation percentage, agreement
on allocation. (i) Taxpayers G and H are divorced
and have two children, J and K. G enrolls herself and
J and K in a qualified health plan for 2014. The
premium for the plan in which G enrolls is $13,000.
The Exchange in G’s rating area approves advance
credit payments for G based on a family size of
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three, an annual benchmark plan premium of
$12,000 and projected 2014 household income of
$58,590 (300 percent of the Federal poverty line for
a family of three, applicable percentage 9.5). G’s
advance credit payments for 2014 are $6,434
($12,000 benchmark plan premium less $5,566 con-
tribution amount (household income of $58,590 X
.095)). G’s actual household income for 2014 is
$58,900.

(ii) K lives with H for more than half of 2014 and
H claims K as a dependent for 2014. G and H agree
to an allocation percentage, as described in para-
graph (a)(1)(ii)(B)(2) of this section, of 20 percent.
Under the agreement, H is allocated 20 percent of the
items to be allocated and G is allocated the remain-
der of those items.

(iii) If H is eligible for a premium tax credit, H
takes into account $2,600 of the premiums for the
plan in which K was enrolled ($13,000 X .20) and
$2,400 of G’s benchmark plan premium ($12,000 X
.20). In addition, H is responsible for reconciling
$1,287 ($6,434 X .20) of the advance credit pay-
ments for K’s coverage.

(iv) G’s family size for 2014 includes only G and
J and G’s household income of $58,900 is 380 per-
cent of the Federal poverty line for a family of two
(applicable percentage 9.5). G’s benchmark plan
premium for 2014 is $9,600 (the benchmark pre-
mium for the plan covering G, J and K ($12,000),
minus the amount allocated to H ($2,400). Conse-
quently, G’s premium tax credit is $4,004 (G’s
benchmark plan premium of $9,600 minus G’s con-
tribution amount of $5,596 ($58,900 X .095)). G has
an excess advance payment of $1,143 (the excess of
the advance credit payments of $5,147 ($6,434 —
$1,287 allocated to H) over the premium tax credit of
$4,004).

Example 11. Allocation percentage, no agree-
ment on allocation. (i) The facts are the same as in
Example 10, except that G and H do not agree on an
allocation percentage. Under paragraph
(@)(1)(ii)(B)(2) of this section, the allocation percent-
age is 33 percent, computed as follows: the number
of shifting enrollees, 1 (K), divided by the number of
individuals enrolled by the enrolling taxpayer on the
same qualified health plan as the shifting enrollee, 3
(G,J, and K). Thus, H is allocated 33 percent of the
items to be allocated and G is allocated the remain-
der of those items.

(ii) If H is eligible for a premium tax credit, H
takes into account $4,290 of the premiums for the
plan in which K was enrolled ($13,000 X .33). H, in
computing H’s benchmark plan premium must in-
clude $3,960 of G’s benchmark plan premium
($12,000 X .33). In addition, H is responsible for
reconciling $2,123 ($6,434 X .33) of the advance
credit payments for K’s coverage.

(iii) G’s benchmark plan premium for 2014 is
$8,040 (the benchmark premium for the plan cover-
ing G, J, and K ($12,000), minus the amount allo-
cated to H ($3,960). Consequently, G’s premium tax
credit is $2,444 (G’s benchmark plan premium of
$8,040 minus G’s contribution amount of $5,596
($58,900 X .095)). G has an excess advance credit
payment of $1,867 (the excess of the advance credit
payments of $4,311 ($6,434 — $2,123 allocated to
H) over the premium tax credit of $2,444).
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Example 12. Allocations for an emancipated
child. Spouses L and M enroll in a qualified health
plan with their child, N. L and M attest that they will
claim N as a dependent and advance credit payments
are made for the coverage of all three family mem-
bers. However, N files his own return and claims a
personal exemption deduction for himself for the
taxable year. Under paragraph (a)(1)(ii)(B)(1) of this
section, L and M are enrolling taxpayers, N is a
claiming taxpayer and all are subject to the alloca-
tion rules in paragraph (a)(1)(ii)(B) of this section.

Example 13. Taxpayer with advance credit pay-
ments allowed a section 162(l) deduction but not a
limitation on additional tax. (i) In 2014, B, B’s
spouse, and their two dependents enroll in the appli-
cable second lowest cost silver plan with an annual
premium of $14,000. B’s advance credit payments
attributable to the premiums are $8,000. B is self-
employed for all of 2014 and derives $75,000 of
earnings from B’s trade or business. B’s household
income without including a deduction under section
162(1) for specified premiums is $103,700. The Fed-
eral poverty line for a family the size of B’s family
is $23,550.

(ii) Because B received advance credit payments
and deducts premiums for a qualified health plan
under section 162(1), B must determine whether B is
allowed a limitation on additional tax under para-
graph (a)(3)(iii) of this section. B begins by testing
eligibility for the $600 limitation amount for tax-
payers with household income at less than 200
percent of the Federal poverty line for the taxpay-
er’s family size. B determines household income
as a percentage of the Federal poverty line by
taking a section 162(l) deduction equal to the sum
of the amount of premiums not paid through advance
credit payments, $6,000 ($14,000 — $8,000), and the
limitation amount, $600. The result is $97,100
($103,700 — $6,600) or 412 percent of the Federal
poverty line for B’s family size. Since 412 percent is
not less than 200 percent, B may not use a $600
limitation amount.

(iii) B performs the same calculation for the
$1,500 ($103,700 — $7,500 = $96,200 or 408 per-
cent of the Federal poverty line) and $2,500 limita-
tion amounts ($103,700 — $8,500 = $95,200 or 404
percent of the Federal poverty line), the amounts for
taxpayers with household income of less than 300
percent or 400 percent, respectively, of the Federal
poverty line for the taxpayer’s family size, and de-
termines that B may not use either of those limitation
amounts. Because B does not meet the requirements
of paragraph (a)(3)(iii) of this section for any of the
limitation amounts in section 36B(f)(2)(B), B is not
eligible for the limitation on additional tax for excess
advance credit payments.

(iv) Although B may not claim a limitation on
additional tax for excess advance credit payments, B
may still be eligible for a premium tax credit. B
would determine eligibility for the premium tax
credit and the amounts of the premium tax credit and
the section 162(l) deduction using other rules, in-
cluding the regulations under section 36B and sec-
tion 162(1), applying no limitation on additional tax.

Example 14. Taxpayer with advance credit pay-
ments allowed a section 162(l) deduction and a
limitation on additional tax. (i) Same facts as Exam-
ple 13, except that B’s household income without
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including a deduction under section 162(1) for spec-
ified premiums is $78,802.

(ii) Because B received advance credit payments
and deducts premiums for a qualified health plan
under section 162(l), B must determine whether B is
allowed a limitation on additional tax under para-
graph (a)(3)(iii) of this section. B first determines
that B does not meet the requirements of paragraph
(a)(3)(iii)(C) of this section for using the $600 or
$1,500 limitation amounts, the amounts for taxpay-
ers with household income of less than 200 percent
or 300 percent, respectively, of the Federal poverty
line for the taxpayer’s family size. That is because
B’s household income as a percentage of the Federal
poverty line, determined by using a section 162(l)
deduction for premiums for the qualified health plan
equal to the sum of the premiums for the plan not
paid through advance credit payments and the limi-
tation amount, is more than the maximum household
income as a percentage of the Federal poverty line
for which that limitation is available (using the $600
limitation, B’s household income would be $72,202
($78,802 — ($6,000 + $600)), which is 307 percent
of the Federal poverty line for B’s family size; and
using the $1,500 limitation, B’s household income
would be $71,302 ($78,802 — ($6,000 + $1,500)),
which is 303 percent of the Federal poverty line for
B’s family size).

(iif) However, B meets the requirements of para-
graph (a)(3)(iii)(C) of this section using the $2,500
limitation amount for taxpayers with household in-
come of less than 400 percent of the Federal poverty
line for the taxpayer’s family size. This is because
B’s household income as a percentage of the Federal
poverty line by taking a section 162(l) deduction
equal to the sum of the amount of premiums not paid
through advance credit payments, $6,000, and the
limitation amount, $2,500, is $70,302 (299 percent
of the Federal poverty line), which is below 400
percent of the Federal poverty line for B’s family
size, and is less than the maximum amount for which
that limitation is available. Thus, B uses a limitation
amount of $2,500 in computing B’s additional tax on
excess advance credit payments.

(iv) B may then determine the amount of the
premium tax credit and section 162(I) deduction
using the rules under section 36B and section 162(l),
applying the $2,500 limitation amount determined
above.

(b)(1) through (b)(2) [Reserved]. For
further guidance, see § 1.36B-4(b)(1)
through (b)(2).

(3) Taxpayers not married to each
other at the end of the taxable year. Tax-
payers who are married (within the mean-
ing of section 7703) to each other during a
taxable year but legally separate under a
decree of divorce or of separate mainte-
nance during the taxable year, and who
are enrolled in the same qualified health
plan at any time during the taxable year
must allocate the benchmark plan pre-
mium, the premium for the plan in which
the taxpayers enroll, and the advance
credit payments for the period the taxpay-
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ers are married during the taxable year.
Taxpayers must also allocate these items
if one of the taxpayers has a dependent
enrolled in the same plan as the taxpayer’s
former spouse or enrolled in the same plan
as a dependent of the taxpayer’s former
spouse. The taxpayers may allocate these
items to each former spouse in any pro-
portion but must allocate all items in the
same proportion. If the taxpayers do not
agree on an allocation that is reported to
the IRS in accordance with the relevant
forms and instructions, 50 percent of the
premium for the applicable benchmark
plan, the premium for the plan in which
the taxpayers enroll, and the advance
credit payments for the married period are
allocated to each taxpayer. If for a period
a plan covers only one of the taxpayers
and no dependents, only one of the tax-
payers and one or more dependents of that
same taxpayer, or only one or more de-
pendents of one of the taxpayers, then
the benchmark plan premium, the pre-
mium for the plan in which the taxpayers
enroll, and the advance credit payments
for that period are allocated entirely to
that taxpayer.

(4) Taxpayers filing returns as married
filing separately or head of household—(i)
Allocation of advance credit payments.
Except as provided in § 1.36B-2(b)(2)(ii),
the premium tax credit is allowed to mar-
ried (within the meaning of section 7703)
taxpayers only if they file joint returns.
See § 1.36B-2(b)(2)(i). Taxpayers who
receive advance credit payments as mar-
ried taxpayers and do not file a joint return
must allocate the advance credit payments
for coverage under a qualified health plan
equally to each taxpayer for any period
the plan covers and advance credit pay-
ments are made for both taxpayers, only
one of the taxpayers and one or more
dependents of the other taxpayer, or one
or more dependents of both taxpayers. If
for a period a plan covers or advance
credit payments are made for only one of
the taxpayers and no dependents, only one
of the taxpayers and one or more depen-
dents of that same taxpayer, or only one or
more dependents of one of the taxpayers,
the advance credit payments for that pe-
riod are allocated entirely to that taxpayer.
If one or both of the taxpayers is an ap-
plicable taxpayer eligible for a premium
tax credit for the taxable year, the pre-
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mium tax credit is computed by allocating
the premiums for the plan in which the
taxpayers or their family members enroll
under paragraph (b)(4)(ii) of this section.
The repayment limitation described in
paragraph (a)(3) of this section applies to
each taxpayer based on the household in-
come and family size reported on that
taxpayer’s return. This paragraph (b)(4)
also applies to taxpayers who receive ad-
vance credit payments as married taxpay-
ers and file a tax return using the head of
household filing status.

(i) Allocation of premiums. If taxpay-
ers who are married within the meaning of
section 7703, without regard to section
7703(b), do not file a joint return, 50 per-
cent of the premiums for a period of cov-
erage in a qualified health plan are allo-
cated to each taxpayer. However, all of
the premiums are allocated to only one of
the taxpayers for a period in which a qual-
ified health plan covers only that taxpayer,
only that taxpayer and one or more depen-
dents of that taxpayer, or only one or more
dependents of that taxpayer.

(b)(5), Example 1 through Example 8
[Reserved]. For further guidance, see
§ 1.36B-4(b)(5), Example 1 through Ex-
ample 8.

Example 9. (i) The facts are the same as in
Example 8, except that X and Y live apart for over 6
months of the year and X properly files an income
tax return as head of household. Under section
7703(b), X is treated as unmarried and therefore is
not required to file a joint return. If X otherwise
qualifies as an applicable taxpayer, X may claim the
premium tax credit based on the household income
and family size X reports on the return. Y is not an
applicable taxpayer and is not eligible to claim the
premium tax credit.

(ii) X must reconcile the amount of credit with
advance credit payments under paragraph (a) of this
section. The premium for the applicable benchmark
plan covering X and his two dependents is $9,800.
X’s premium tax credit is computed as follows:
$9,800 benchmark plan premium minus X’s contri-
bution amount of $5,700 ($60,000 X .095) equals
$4,100.

(iii) Under paragraph (b)(4) of this section, half
of the advance payments ($6,880/2 = $3,440) is
allocated to X and half is allocated to Y. Thus, X is
entitled to $660 additional premium tax credit
($4,100 — $3,440). Y has $3,440 excess advance
payments, which is limited to $600 under paragraph
(a)(3) of this section.

Example 10. (i) A is married to B at the close of
2014 and they have no dependents. A and B are
enrolled in a qualified health plan for 2014 with an
annual premium of $10,000 and advance credit pay-
ments of $6,500. A is not eligible for minimum
essential coverage (other than coverage described in
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section 5000A(f)(1)(C)) for any month in 2014. A is
a victim of domestic abuse as described in § 1.36B—
2(b)(2)(iii). At the time A files her tax return for
2014, A is unable to file a joint return with B for
2014 because of the domestic abuse. A certifies on
her 2014 return, in accordance with relevant instruc-
tions, that she is living apart from B and is unable to
file a joint return because of domestic abuse. Thus,
under § 1.36B-2(b)(2)(ii), A satisfies the joint return
filing requirement in section 36B(c)(1)(C) for 2014.

(i) A’s family size for 2014 for purposes of
computing the premium tax credit is one and A is the
only member of her coverage family. Thus, A’s
benchmark plan for all months of 2014 is the second
lowest cost silver plan offered by the Exchange for
As rating area that covers A. A’s household income
includes only A’s modified adjusted gross income.
Under paragraph (b)(4)(ii) of this section, A takes
into account $5,000 ($10,000 X .50) of the premi-
ums for the plan in which she was enrolled in deter-
mining her premium tax credit. Further, A must
reconcile $3,250 ($6,500 X .50) of the advance
credit payments for her coverage under paragraph
(b)(4)(i) of this section.

(c) Effective/applicability date. Para-
graphs (a)(1)(ii), (a)(3)(iii), (a)(4), Examples
4,10, 11, 12, 13, and 14, (b)(3), (b)(4), and
(b)(5), Examples 9 and 10 apply to taxable
years beginning after December 31, 2013.

(d) Expiration date. Paragraphs (a)(2)(ii),
(@)(3)(iii), (a)(4), Examples 4, 10, 11, 12, 13,
and 14, (b)(3), (b)(4), and (b)(5), Examples
9 and 10 expire on July 24, 2017.

Par. 8. Section 1.162(I)-1T is added to
read as follows:

§ 1.162(1)-1T Deduction for health
insurance costs of self-employed
individuals (temporary).

(a) Coordination of section 162(l) de-
duction for taxpayers subject to section
36B—(1) In general. A taxpayer is al-
lowed a deduction under section 162(1) for
specified premiums, as defined in para-
graph (a)(2) of this section, not to exceed
an amount equal to the lesser of—

(i) The specified premiums less the
premium tax credit attributable to the
specified premiums; and

(i) The sum of the specified premiums
not paid through advance credit payments,
as described in paragraph (a)(3) of this
section, and the additional tax (if any)
imposed under section 36B(f)(2)(A) and
§ 1.36B—-4(a)(1) with respect to the spec-
ified premiums after application of the
limitation on additional tax in section
36B(f)(2)(B) and § 1.36B-4(a)(3).

(2) Specified premiums. For purposes
of paragraph (a)(1) of this section, speci-
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fied premiums means premiums for a
specified qualified health plan or plans for
which the taxpayer may otherwise claim a
deduction under section 162(l). For pur-
poses of this paragraph (a)(2), a specified
qualified health plan is a qualified health
plan, as defined in § 1.36B-1(c), covering
the taxpayer, the taxpayer’s spouse, or a
dependent of the taxpayer (enrolled fam-
ily member) for a month that is a coverage
month within the meaning of § 1.36B-
3(c) for the enrolled family member. If a
specified qualified health plan covers in-
dividuals other than enrolled family mem-
bers, the specified premiums include only
the portion of the premiums for the spec-
ified qualified health plan that is allocable
to the enrolled family members under
rules similar to § 1.36B-3(h), which pro-
vides rules for determining the amount un-
der § 1.36B-3(d)(1) when two families are
enrolled in the same qualified health plan.

(3) Specified premiums not paid
through advance credit payments. For
purposes of paragraph (a)(1)(ii) of this
section, specified premiums not paid
through advance credit payments equal
the amount of the specified premiums mi-
nus the advance credit payments attribut-
able to the specified premiums.

(b) Additional guidance. The Secretary
may provide by publication in the Federal
Register or in the Internal Revenue Bul-
letin (see § 601.601(d)(2) of this chapter)
additional guidance on coordinating the
deduction allowed under section 162(l)
and the credit provided under section 36B.

(c) Effective/applicability date. This
section applies for taxable years begin-
ning after December 31, 2013.

(d) Expiration date. This section ex-
pires on July 24, 2017.

John Dalrymple
Deputy Commissioner for
Services and Enforcement.

Approved July 22, 2014.

Mark J. Mazur

Assistant Secretary of the Treasury
(Tax Policy).

(Filed by the Office of the Federal Register on July 25, 2014,

8:45 a.m., and published in the issue of the Federal Register
for July 28, 2014, 79 F.R. 43622)
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Section 708.—Continuation
of Partnership

26 CFR 1.708-1: Deductibility of start-up expendi-
tures and organizational expenses for partnerships

TD 9681

DEPARTMENT OF THE
TREASURY

Internal Revenue Service
26 CFR Part 1

Partnerships; Start-up
Expenditures; Organization
and Syndication Fees

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final Regulations.

SUMMARY:: This document contains final
regulations concerning the deductibility of
start-up expenditures and organizational ex-
penses for partnerships. The final regula-
tions provide guidance regarding the de-
ductibility of start-up expenditures and
organizational expenses for partnerships fol-
lowing a termination of a partnership under
section 708(b)(1)(B). These final regula-
tions affect partnerships that undergo sec-
tion 708(b)(1)(B) terminations and their
partners.

DATE: Effective Date: These regulations
are effective on July 23, 2014.

FOR FURTHER INFORMATION
CONTACT: Rachel S. Smith, (202) 317-
6852 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains final amend-
ments to the Income Tax Regulations (26
CFR part 1) under section 708(b) of the
Internal Revenue Code (Code). On De-
cember 9, 2013, proposed regulations
(REG-126285-12, 78 FR 73753) were
published in the Federal Register. The
proposed regulations were intended to
eliminate uncertainty regarding whether a
partnership is entitled to immediately de-
duct any unamortized start-up and organi-
zational expenses upon its technical ter-
mination.  Specifically, the proposed
regulations provided that the new partner-
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ship was required to continue to amortize
those expenditures using the same amor-
tization period adopted by the terminating
partnership. No written or electronic com-
ments were received in response to the
notice of proposed rulemaking. No re-
quests for a public hearing were received,
and accordingly, no hearing was held.

Explanation of Provisions

The Treasury decision adopts the pro-
posed regulations with one minor change
for clarity. Specifically, in § 1.708-
1(b)(6)(i), “using the same amortization
period adopted by the terminating partner-
ship” has been changed to “over the re-
maining portion of the amortization pe-
riod adopted by the terminating
partnership” to make clear that the amor-
tization period does not restart. No sub-
stantive change is intended.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866, as supplemented by Executive Or-
der 13563. Therefore, a regulatory assess-
ment is not required. It has also been
determined that section 553(b) of the Ad-
ministrative Procedure Act (5 U.S.C.
chapter 5) does not apply to these regula-
tions, and because these regulations do not
impose a collection of information on
small entities, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the Code,
the notice of proposed rulemaking preced-
ing these regulations was submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment on
its impact on small businesses. No com-
ments were received.

Drafting Information

The principal author of these regulations
is Rachel S. Smith, IRS Office of the Asso-
ciate Chief Counsel (Passthroughs and Spe-
cial Industries). However, other personnel
from the IRS and the Treasury Department
participated in their development.
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Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is amended
as follows:

PART 1 — INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.195-2 is added to read
as follows:

§ 1.195-2 Technical termination of a
partnership.

(@) In general. If a partnership that has
elected to amortize start-up expenditures un-
der section 195(b) and § 1.195-1 terminates
in a transaction (or a series of transactions)
described in section 708(b)(1)(B) or
§1.708-1(b)(2), the termination shall not be
treated as resulting in a disposition of the
partnership’s trade or business for purposes
of section 195(b)(2). See § 1.708-1(b)(6)
for rules concerning the treatment of these
start-up expenditures by the new partner-
ship.

(b) Effective/applicability date. This sec-
tion applies to a technical termination of a
partnership under section 708(b)(1)(B) that
occurs on or after December 9, 2013.

Par. 3. Section 1.708-1 is amended by
adding paragraph (b)(6) to read as fol-
lows:

§ 1.708-1 Continuation of partnership.

* k Kk kX%

(b) * K K

(6) Treatment of certain start-up or
organizational expenses following a tech-
nical termination—(i) In general. If a
partnership that has elected to amortize
start-up expenditures under section 195(b)
or organizational expenses under section
709(b)(1) terminates in a transaction (or a
series of transactions) described in section
708(b)(1)(B) or paragraph (b)(2) of this
section, the new partnership must con-
tinue to amortize those expenditures over
the remaining portion of the amortization
period adopted by the terminating partner-
ship. See section 195 and § 1.195-1 for
rules concerning the amortization of
start-up expenditures and section 709 and
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§ 1.709-1 for rules concerning the amor-
tization of organizational expenses.

(ii) Effective/applicability date. This
paragraph (b)(6) applies to a technical ter-
mination of a partnership under section
708(b)(1)(B) that occurs on or after De-
cember 9, 2013.

Par. 4. Section 1.709-1 is amended by:

1. Redesignating paragraph (b)(3) as
(b)3)().

2. Adding a heading to newly desig-
nated paragraph (b)(3)(i).

3. Adding paragraph (b)(3)(ii).

4. Adding a sentence at the end of para-
graph (b)(5).

The additions read as follows:

§ 1.709-1 Treatment of organization
and syndication costs.

* % k% k% X

(b) * x x

(3) Liquidation of partnership—(i) In
general. * * *

(if) Technical termination of a partner-
ship. If a partnership that has elected to
amortize organizational costs under sec-
tion 709(b) terminates in a transaction (or
a series of transactions) described in sec-
tion 708(b)(1)(B) or § 1.708-1(b)(2), the
termination shall not be treated as result-
ing in a liquidation of the partnership for
purposes of section 709(b)(2). See
8 1.708-1(b)(6) for rules concerning the
treatment of these organizational costs by
the new partnership.

(5) * * * Paragraph (b)(3)(ii) of this
section applies to a technical termination
of a partnership under section
708(b)(1)(B) that occurs on or after De-
cember 9, 2013.

John Dalrymple
Deputy Commissioner for
Services and Enforcement.

Approved May 29, 2014.

Mark J. Mazur

Assistant Secretary of the Treasury
(Tax Policy).

(Filed by the Office of the Federal Register on July 22, 2014,

8:45 a.m., and published in the issue of the Federal Register
for July 23, 2014, 79 F.R. 42680)
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Section 1366.—Pass-thru
of Iltems to Shareholders

26 CFR 1.1366.2: Indebtedness between an S cor-
poration and its shareholder.

TD 9682

DEPARTMENT OF THE
TREASURY

Internal Revenue Service
26 CFR Part 1

Basis of Indebtedness of S
Corporations to their
Shareholders

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains fi-
nal regulations relating to basis of in-
debtedness of S corporations to their
shareholders. These final regulations
provide that S corporation shareholders
increase their basis of indebtedness of
the S corporation to the shareholder
only if the indebtedness is bona fide,
which is determined under general Fed-
eral tax principles and depends upon all
of the facts and circumstances. These
final regulations affect shareholders of S
corporations.

DATES: Effective Date: These final reg-
ulations are effective July 23, 2014.

Applicability Date: These final regula-
tions apply to indebtedness between an S
corporation and its shareholder resulting
from any transaction occurring on or after
July 23, 2014.

FOR FURTHER INFORMATION
CONTACT: Caroline E. Hay, (202) 317-
5279 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations contain amend-
ments to the Income Tax Regulations (26
CFR part 1) under section 1366 of the
Internal Revenue Code (Code). On June
12, 2012, the Treasury Department and
the IRS published in the Federal Register
(77 FR 34884) a notice of proposed rule-
making (REG-134042-07) (the proposed
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regulations) relating to when shareholders
have basis in indebtedness that the S cor-
poration owes to the shareholder (basis of
indebtedness). The proposed regulations
provide that basis of indebtedness of the S
corporation to the shareholder means the
shareholder’s adjusted basis in any bona
fide indebtedness of the S corporation that
runs directly to the shareholder. No re-
quests to speak at the scheduled public
hearing were received and the hearing was
canceled. Comments responding to the
notice of proposed rulemaking were re-
ceived. After consideration of all the com-
ments, the proposed regulations are ad-
opted without substantive change by this
Treasury decision, except for changes to
the effective/applicability date of the reg-
ulations and minor clarifying revisions.
The comments, which are available at
www.regulations.gov or upon request, are
discussed in this preamble.

Summary of Comments
1. Actual Economic Outlay

Courts developed the actual economic
outlay standard, which requires that share-
holders be made “poorer in a material
sense” to increase their bases of indebted-
ness. Some courts concluded that an S
corporation shareholder was not poorer in
a material sense if the shareholder bor-
rowed funds from a related entity and then
lent those funds to his S corporation. See,
for example, Oren v. Commissioner, 357
F.3d 854 (8th Cir. 2004), aff’'g, T.C.
Memo. 2002-172. Instead of applying the
actual economic outlay standard, the pro-
posed regulations provided that share-
holders receive basis of indebtedness if it
is bona fide indebtedness of the S corpo-
ration to the shareholder.

One commentator suggested that lan-
guage be added to the regulations provid-
ing that actual economic outlay is no lon-
ger the standard used to determine
whether a shareholder obtains basis of in-
debtedness. After considering this com-
ment, the Treasury Department and the
IRS believe that the proposed regulations
clearly articulate the standard for deter-
mining basis of indebtedness of an S cor-
poration to its shareholder, and further
discussion of the actual economic outlay
test in the regulations is unnecessary. Ac-
cordingly, the final regulations adopt the
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rule in the proposed regulations without
change.

With respect to guarantees, however,
the final regulations retain the economic
outlay standard by adopting the rule in the
proposed regulations that S corporation
shareholders may increase their basis of
indebtedness only to the extent they actu-
ally perform under a guarantee. The final
regulations make some minor changes to
clarify the treatment of guarantees, includ-
ing changing the heading to reiterate that
the rule for guarantees is distinguished
from the general rule adopting a bona fide
indebtedness standard and moving the
guarantee example after the examples il-
lustrating the general rule consistent with
the order of the regulations.

2. Regulation Examples and ““Circular
Flow of Funds™

One commentator requested a change
to the fact pattern presented in proposed
regulations 81.1366—2(a)(2)(iii), Example
4. In Example 4, a loan that originally was
made by S1 to S2, two related S corpora-
tions wholly-owned by the same share-
holder, is restructured to be a loan from
the shareholder. The restructuring in-
volved S1 distributing the debt to the
shareholder and S2 being relieved of its
liability to S1 so that S2 is only liable to
the shareholder on the debt. The commen-
tator recommended that Example 4 not
require that S2 be relieved of its liability
to S1. As stated in the proposed regula-
tions and finalized in these regulations,
whether indebtedness is bona fide indebt-
edness to a shareholder is determined un-
der general Federal tax principles and de-
pends wupon all of the facts and
circumstances. Whether S2 is relieved of
the original liability is an appropriate fact
to consider in determining whether the
transaction is a restructuring of a debt that
results in a bona fide debt that runs di-
rectly from S2 to the shareholder. See, for
example, Rev. Rul. 75-144 (1975-1 CB
277) (holding that a shareholder increases
the shareholder’s basis of indebtedness
when the shareholder, who had guaran-
teed a liability of his S corporation, exe-
cuted his own promissory note in full satis-
faction of the S corporation’s note to the
bank, the bank relieved the S corporation of
its liability, and the S corporation became
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obligated to the shareholder under the
doctrine of subrogation). See also Gilday
v. Commissioner, T.C. Memo. 1982-242
(holding that shareholders increased their
bases of indebtedness when the sharehold-
ers gave a bank their notes, the bank can-
celed the S corporation’s note to the bank,
and the facts indicated that the S corpora-
tion became indebted to the shareholders,
regardless of whether subrogation oc-
curred under state law). Accordingly, this
comment is not adopted.

This commentator also requested that
an example be added to the regulations
addressing a “circular flow of funds.” The
commentator described a circular flow of
funds as including a restructuring of a
loan originally made by an S corporation
owned by the shareholder to another S
corporation owned by that shareholder
(for purposes of this discussion, S1 and
S2, respectively). This loan is restructured
by one of two alternative methods: (i) S1
lends money to the shareholder, the share-
holder lends that money to S2, and S2
uses that money to repay S1; or (ii) S2
repays S1, S1 lends money to the share-
holder, and the shareholder lends that
money back to S2.

The Treasury Department and the IRS
recognize that there are numerous ways,
including certain circular cash flows, in
which an S corporation can become in-
debted to its shareholder. The proposed
regulations included Example 4 as an ex-
ample of a loan originating between two
related entities that is restructured to be
from the S corporation to the shareholder
to show that the debt need not originate
between the S corporation and its share-
holder, provided that the resulting debt
running between the S corporation and the
shareholder is bona fide. The Treasury
Department and the IRS are aware, how-
ever, of cases involving circular flow of
funds that do not result in bona fide in-
debtedness. See, for example, Oren v.
Commissioner, 357 F.3d at 859 (purported
loans, although meeting all the proper for-
malities, lacked substance); Kerzner v.
Commissioner, T.C. Memo. 2009-76, at
*5 (transaction lacked substance because
money wound up right where it started
and shareholder was merely a conduit
through which the money flowed).
Whether a restructuring results in bona
fide indebtedness depends on the facts and
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circumstances. Because the Treasury De-
partment and the IRS believe that the ex-
amples in the proposed regulations ade-
quately illustrate that a restructuring of a
debt that did not originate between the
shareholder and the S corporation may
result in basis of indebtedness as long as
the resulting debt is bona fide, these final
regulations do not contain additional ex-
amples.

Another commentator requested that
an example be added to the regulations
concerning a fact pattern in which bona
fide indebtedness is present, but the share-
holder has zero basis in that indebtedness.
The commentator concluded that the
shareholder would have zero basis of in-
debtedness in the shareholder’s S corpo-
ration because the shareholder’s basis in
the debt is zero. The Treasury Department
and the IRS believe that the regulations
are clear that shareholders only increase
their basis of indebtedness to the extent of
the shareholder’s adjusted basis (as de-
fined in § 1.1011-1 and as specifically
provided in section 1367(b)(2)) in that
bona fide indebtedness of the S corpora-
tion that runs directly to the shareholder.
If the shareholder’s basis in the indebted-
ness is zero, then the shareholder’s basis
of indebtedness is increased by zero. As
such, an additional example illustrating a
zero basis of indebtedness has not been
added to the final regulations.

3. Section 1366(d)(1)(A) and Stock Basis

The preamble to the proposed regula-
tions requested comments regarding the
basis treatment when an S corporation
shareholder or a partner contributes the
shareholder’s or partner’s own note to an
S corporation or a partnership. An S cor-
poration shareholder does not increase his
basis in the stock of his S corporation
under section 1366(d)(1)(A) from a con-
tribution of his own note. See Rev. Rul.
81-187 (1981-2 CB 167) (holding that a
shareholder who (i) merely executed and
transferred the shareholder’s demand note
to the shareholder’s wholly owned S cor-
poration, and (ii) made no payment on the
note until the following year had a zero
basis in the note until the following year
when the shareholder made a payment on
the note). The preamble to the proposed
regulations described as one potential
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model § 1.704-1(b)(2)(iv)(d)(2), which
provides that a partner’s capital account is
increased with respect to non-readily trad-
able partner notes only (i) when there is a
taxable disposition of such note by the
partnership, or (ii) when the partner makes
principal payments on such note. One
commentator recommended consideration
of, and consistency with, § 1.166-—
9(c) (regarding contributions of debt to
capital). Another commentator noted that
courts have applied the “actual economic
outlay” standard to determine when share-
holders increase their bases in their S cor-
poration stock. See, for example, Maguire
v. Commissioner, T.C. Memo. 2012-160.
This commentator requested that the final
regulations provide that actual economic
outlay does not apply to determinations of
a shareholder’s stock basis under section
1366(d)(1)(A). To expedite finalization of
the proposed regulations, the scope of
these final regulations is limited to basis
of indebtedness. The Treasury Depart-
ment and the IRS continue to study issues
relating to stock basis and may address
these issues in future guidance.

4, Potential Abuses from Shareholders
Claiming Indebtedness Basis

One commentator stressed that, be-
cause S corporations are passthrough en-
tities, allowing shareholders to claim S
corporation losses if they have basis of
indebtedness could allow shareholders to
claim losses that are not bona fide. This
commentator recommended that the IRS
require that shareholders provide informa-
tion to the IRS that all claimed S corpo-
ration losses are bona fide. The proposed
regulations, however, do not affect the
normal substantiation rules for the validity
of claimed losses. See sections 6001 and
6037. See also INDOPCO, Inc. v. Com-
missioner, 503 U.S. 79, 84 (1992) (pro-
viding that “an income tax deduction is a
matter of legislative grace and that the
burden of clearly showing the right to the
claimed deduction is on the taxpayer”
(quoting Interstate Transit Lines v. Com-
missioner, 319 U.S. 590, 593 (1943))).
Accordingly, this comment is beyond the
scope of these final regulations.
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5. Effective and Applicability Date

Commentators also suggested that the
Treasury Department and the IRS should
permit retroactive application of the reg-
ulations. These commentators suggest
that, pursuant to section 7805(b)(7), final
regulations should allow taxpayers to
elect to apply the rules in the regulations
retroactively.

The proposed regulations provided that
these regulations apply to transactions en-
tered into on or after the regulations are
published as final in the Federal Register.
Upon further consideration of the applica-
bility date, the Treasury Department and
the IRS believe that allowing taxpayers to
rely on these regulations will provide
greater certainty for determining when
shareholders have basis of indebtedness.
As such, taxpayers may rely on these reg-
ulations with respect to indebtedness be-
tween an S corporation and its shareholder
that resulted from any transaction that oc-
curred in a year for which the period of
limitations on the assessment of tax has
not expired before July 23, 2014.

Special Analyses

It has been determined that these final
regulations are not a significant regulatory
action as defined in Executive Order
12866, as supplemented by Executive Or-
der 13563. Therefore, a regulatory assess-
ment is not required. It also has been
determined that section 553(b) of the Ad-
ministrative Procedure Act (5 U.S.C.
chapter 5) does not apply to these regula-
tions. Because these regulations do not
impose a collection of information on
small entities, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the Code,
the notice of proposed rulemaking that
preceded these final regulations was sub-
mitted to the Chief Counsel for Advocacy
of the Small Business Administration for
comment on its impact on small business,
and no comments were received.

Availability of IRS Documents

The IRS revenue rulings cited in this
preamble are published in the Internal
Revenue Cumulative Bulletin and are
available from the Superintendent of Doc-
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uments, United States Government Print-
ing Office, Washington, D.C. 20402.

Drafting Information

The principal author of these regula-
tions is Caroline E. Hay, Office of the
Associate Chief Counsel (Passthroughs
and Special Industries). However, other
personnel from the Treasury Department
and the IRS participated in their develop-

ment.
* Kok ok K

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.108-7 is amended by:

1. Removing the language “8 1.1366—
2(a)(5)” in paragraph (d)(2)(iii) and add-
ing “8 1.1366-2(a)(6)” in its place.

2. Adding two sentences to the end of
paragraph (f)(2).

The addition reads as follows:

§ 1.108-7 Reduction of attributes.

* k% % k% %

(f) * % %

(2) * * * Paragraph (d)(2)(iii) of this
section applies on and after July 23, 2014.
For rules that apply before that date, see
26 CFR part 1 (revised as of April 1,
2014).

Par. 3. Section 1.1366-0 is amended:

1. By redesignating the entries in the
table of contents for §1.1366-
2(2)(2), (a)(3), (a)(4), (3)(5), and (a)(6) as
§1.1366-2 (a)(3). (a)(4), (a)(5). (a)(6),
and (a)(7), respectively, and adding new
entries for § 1.1366-2 (a)(2) and (a)(2)(i)
through (iii).

2. By revising the heading in the table
of contents for § 1.1366-5.

The additions and revisions read as fol-
lows:

§1.1366—0 Table of contents.

* *k k * x
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8 1.1366-2 Limitations on deduction of
passthrough items of an S corporation to
its shareholders.

(a) * * *

(2) Basis of indebtedness.

(i) In general.

(ii) Special rule for guarantees.

(iii) Examples.
EE S S

8 1.1366-5 Effective/applicability date.

Par. 4. Section 1.1366-2 is amended
by:

1. Removing the language “(a)(3)(i)”
in paragraph (a)(1)(i), and adding the lan-
guage “(a)(4)(i)” in its place.

2. Removing the language “paragraph
(@)(3)(ii)” in paragraph (a)(1)(ii), and add-
ing the language “paragraphs (a)(2) and
(@)(4)(ii)” in its place.

3. Redesignating paragraphs (a)(2),
(@)(3), (@)(4), (a)(5), and (a)(6) as para-
graphs (a)(3), (a)(4), (a)(5), (a)(6), and
(@)(7) respectively, and adding a new
paragraph (a)(2).

4. Removing the language “(a)(3)(i)
and (ii)” in newly designated paragraph
(@)(3), and adding the language “(a)(4)(i)
and (ii)” in its place.

5. Removing the language “paragraphs
(@)(1)()) and (2)” in newly designated
paragraph (a)(4)(i), and adding the lan-
guage “paragraphs (a)(1)(i) and (3)” in its
place.

6. Removing the language “paragraphs
(@)(1)(ii) and (2)” in newly designated
paragraph (a)(4)(ii), and adding the lan-
guage “paragraphs (a)(1)(ii) and (3)” in its
place.

7. Removing the language “(a)(3)(i)”
and “(a)(3)(ii)” in newly designated para-
graph (a)(5), and adding the language
“@)(4)(@i)” and “(a)(4)(ii)”, respectively,
in their place.

8. Removing the language “(a)(5)(ii)”
in newly designated paragraphs (a)(6)(i)
and (a)(6)(iii), and adding the language
“(a)(6)(ii)” in its place.

9. Removing the language “(a)(4)” in
newly designated paragraph (a)(6)(ii), and
adding the language “(a)(5)” in its place.

10. Removing the language “para-
graphs (a)(1)(i) and (2)” in newly desig-
nated paragraph (a)(7), and adding the
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language “paragraphs (a)(1)(i) and (3)” in
its place.
The additions read as follows:

§1.1366-2 Limitations on deduction of
passthrough items of an S corporation to
its shareholders.

(a) * x K

(2) Basis of indebtedness—(i) In gen-
eral. The term basis of any indebtedness
of the S corporation to the shareholder
means the shareholder’s adjusted basis (as
defined in § 1.1011-1 and as specifically
provided in section 1367(b)(2)) in any
bona fide indebtedness of the S corpora-
tion that runs directly to the shareholder.
Whether indebtedness is bona fide indebt-
edness to a shareholder is determined un-
der general Federal tax principles and de-
pends wupon all of the facts and
circumstances.

(if) Special rule for guarantees. A
shareholder does not obtain basis of in-
debtedness in the S corporation merely by
guaranteeing a loan or acting as a surety,
accommodation party, or in any similar
capacity relating to a loan. When a share-
holder makes a payment on bona fide in-
debtedness of the S corporation for which
the shareholder has acted as guarantor or
in a similar capacity, then the shareholder
may increase the shareholder’s basis of
indebtedness to the extent of that pay-
ment.

(iii) Examples. The following exam-
ples illustrate the provisions of paragraph
(@)(2)(i) and (ii) of this section:

Example 1. Shareholder loan transaction. A is
the sole shareholder of S, an S corporation. S re-
ceived a loan from A. Whether the loan from A to S
constitutes bona fide indebtedness from S to A is
determined under general Federal tax principles and
depends upon all of the facts and circumstances. See
paragraph (a)(2)(i) of this section. If the loan consti-
tutes bona fide indebtedness from S to A, A’s loan to
S increases A’s basis of indebtedness under para-
graph (a)(2)(i) of this section. The result is the same
if A made the loan to S through an entity that is
disregarded as an entity separate from A under
§ 301.7701-3 of this chapter.

Example 2. Back-to-back loan transaction. A is
the sole shareholder of two S corporations, S1 and
S2. S1 loaned $200,000 to A. A then loaned
$200,000 to S2. Whether the loan from A to S2
constitutes bona fide indebtedness from S2 to A is
determined under general Federal tax principles and
depends upon all of the facts and circumstances. See

paragraph (a)(2)(i) of this section. If A’s loan to S2
constitutes bona fide indebtedness from S2 to A, A’s
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back-to-back loan increases A’s basis of indebted-
ness in S2 under paragraph (a)(2)(i) of this section.

Example 3. Loan restructuring through distribu-
tions. A is the sole shareholder of two S corpora-
tions, S1 and S2. In May 2014, S1 made a loan to S2.
In December 2014, S1 assigned its creditor position
in the note to A by making a distribution to A of the
note. Under local law, after S1 distributed the note to
A, S2 was relieved of its liability to S1 and was
directly liable to A. Whether S2 is indebted to A
rather than S1 is determined under general Federal
tax principles and depends upon all of the facts and
circumstances. See paragraph (a)(2)(i) of this sec-
tion. If the note constitutes bona fide indebtedness
from S2 to A, the note increases A’s basis of indebt-
edness in S2 under paragraph (a)(2)(i) of this section.

Example 4. Guarantee. A is a shareholder of S,
an S corporation. In 2014, S received a loan from
Bank. Bank required A’s guarantee as a condition of
making the loan to S. Beginning in 2015, S could no
longer make payments on the loan and A made
payments directly to Bank from A’s personal funds
until the loan obligation was satisfied. For each pay-
ment A made on the note, A obtains basis of indebt-
edness under paragraph (a)(2)(ii) of this section.
Thus, A’s basis of indebtedness is increased during
2015 under paragraph (a)(2)(ii) of this section to the
extent of A’s payments to Bank pursuant to the
guarantee agreement.

* * * % %

Par. 5. Section 1.1366-5 is revised to
read as follows:

§ 1.1366-5 Effective/applicability date.

(a) Sections 1.1366-1, 1.1366-2(a)(1),
and 1.1366-2(b) through 1.1366—4 apply
to taxable years of an S corporation be-
ginning on or after August 18, 1998.

(b) Section 1.1366-2(a)(2) applies to
indebtedness between an S corporation
and its shareholder resulting from any
transaction occurring on or after July 23,
2014. In addition, S corporations and their
shareholders may rely on §1.1366-
2(a)(2) with respect to indebtedness be-
tween an S corporation and its shareholder
that resulted from any transaction that oc-
curred in a year for which the period of
limitations on the assessment of tax has
not expired before July 23, 2014.

(c) Sections 1.1366-2(a)(3) through
(7), and this section apply on and after
July 23, 2014. For rules that apply before
that date, see 26 CFR part 1 (revised as of
April 1, 2014).

§1.1367-1 [Amended]
Par. 6. Section 1.1367-1(h) Example

5(iii) is amended by removing the lan-
guage “8 1.1366-2(a)(2)” in the third and
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fourth sentences and adding the language
“81.1366-2(a)(3)” in its place.

Par. 7. Section 1.1367-3 is amended by
adding two sentences to the end of the
paragraph to read as follows:

§ 1.1367-3 Effective/applicability date.

* * * Section 1.1367-1(h), Example
5(iii) applies on and after July 23, 2014.
The rules that apply before July 23, 2014
are contained in § 1.1367-3 in effect prior
to July 23, 2014 (see 26 CFR part 1 re-
vised as of April 1, 2014).

John Dalrymple
Deputy Commissioner for
Services and Enforcement.

Approved May 27, 2014.

Mark J. Mazur

Assistant Secretary of the Treasury
(Tax Policy).

(Filed by the Office of the Federal Register on July 22, 2014,

8:45 a.m., and published in the issue of the Federal Register
for July 23, 2014, 79 F.R. 42675)

Section 9008.—Imposition
of Annual Fee on Branded
Prescription Pharmaceutical
Manufacturers and
Importers

2 26 CFR Part 5:1 Branded Prescription Drug Fee

TD 9684

DEPARTMENT OF THE
TREASURY

Internal Revenue Service
26 CFR Parts 51 and 602

Branded Prescription Drug
Fee

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations, temporary
regulations, and removal of temporary
regulations.
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SUMMARY: This document contains fi-
nal regulations that provide guidance on
the annual fee imposed on covered entities
engaged in the business of manufacturing
or importing branded prescription drugs.
This fee was enacted by section 9008 of
the Patient Protection and Affordable
Care Act, as amended by section 1404 of
the Health Care and Education Reconcil-
iation Act of 2010. This document also
withdraws the Branded Prescription Drug
Fee temporary regulations and contains
new temporary regulations regarding the
definition of controlled group that apply
beginning on January 1, 2015. The final
regulations and the new temporary regu-
lations affect persons engaged in the busi-
ness of manufacturing or importing cer-
tain branded prescription drugs. The text
of the temporary regulations in this docu-
ment also serves as the text of proposed
regulations set forth in a notice of pro-
posed rulemaking (REG-123286-14) on
this subject in the Proposed Rules section
in this issue of the Bulletin.

DATES: Effective Date: These regula-
tions are effective on July 28, 2014.

Applicability Date: For dates of applica-
bility, see §§ 51.11, 51.11T, and 51.6302-
1(b).

FOR FURTHER INFORMATION
CONTACT: Celia Gabrysh at (202) 317-
6855 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information con-
tained in these regulations has been re-
viewed and approved by the Office of
Management and Budget under control
number 1545-2209. The collection of
information in these final regulations is
in 88 51.2(f)(2) and 51.7. Section
51.2(f)(2) requires consents to be main-
tained, in the case of a controlled group
that is not an affiliated group, by the
designated entity and each member of
the controlled group. Section 8 51.7 re-
quires a covered entity that chooses to
dispute its preliminary fee calculation to
provide certain information.

An agency may not conduct or spon-
sor, and a person is not required to re-
spond to, a collection of information un-
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less the collection of information displays
a valid control number.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mate-
rial in the administration of any internal
revenue law. Generally, tax returns and
tax return information are confidential, as
required by section 6103 of the Internal
Revenue Code.

Background

This document contains final regula-
tions that provide guidance under section
9008 of the Patient Protection and Afford-
able Care Act, Public Law 111-148 (124
Stat. 119 (2010)), as amended by section
1404 of the Health Care and Education
Reconciliation Act of 2010, Public Law
111-152 (124 Stat. 1029 (2010)) (collec-
tively the ACA). All references in this
preamble to section 9008 are references to
section 9008 of the ACA. Section 9008
did not amend the Internal Revenue Code
(Code) but cross-references specified
Code sections.

On November 29, 2010, the IRS re-
leased Notice 2010-71, 2010-50 IRB
822, which proposed an approach to im-
plementing the section 9008 fee and re-
quested comments on the proposed ap-
proach. The proposed approach included
an opportunity to report certain informa-
tion to the IRS relevant to the fee calcu-
lation and provided that the IRS would
provide each covered entity with notice of
a preliminary fee calculation. This notice
was modified and superseded by Notice
2011-9, 2011-6 IRB 459, which was re-
leased on January 14, 2011.

On August 18, 2011, the Federal Reg-
ister published temporary regulations re-
lating to the fee on branded prescription
drugs (TD 9544, 76 FR 51245). The Fed-
eral Register also published on the same
day a notice of proposed rulemaking
(REG-112805-10, 76 FR 51310) cross-
referencing the temporary regulations (the
proposed regulations).

In response to the proposed regula-
tions, the Department of the Treasury
(Treasury Department) and the IRS re-
ceived a variety of comments from the
public. All written comments are avail-
able at www.regulations.gov or upon re-
quest. The Treasury Department and the
IRS held a public hearing on November
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9, 2012. After considering the public
comments and the hearing testimony,
the final regulations adopted by this
Treasury decision are generally consis-
tent with the proposed regulations and
also reflect certain minor changes as de-
scribed in this preamble. The corre-
sponding temporary regulations are re-
moved. The final regulations and the
new temporary regulations are discussed
in this preamble.

All references to section 505 are refer-
ences to section 505 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C.
353(b)). Unless otherwise indicated, all
other references to subtitles, chapters,
subchapters, and sections in this preamble
are references to subtitles, chapters, sub-
chapters, and sections in the Code and
related regulations. All references to “fee”
in the final regulations are references to
the fee imposed by section 9008 of the
ACA.

Effect on Other Documents

The following publications are obso-
lete as of July 28, 2014:

Notice 2010-71, 2010-51 IRB 822,
and Notice 2011-9, 2011-6 IRB 459.

Explanation of Provisions and
Summary of Comments

Definitions
Manufacturer or importer

Section 9008(d)(1) defines covered en-
tity as any manufacturer or importer with
gross receipts from branded prescription
drug sales. Section 9008(e) defines
branded prescription drug sales to mean
sales of branded prescription drugs to any
specified government programs or pursu-
ant to coverage under such programs.
These programs are the Medicare Part B
program, the Medicare Part D program,
the Medicaid program, any program under
which branded prescription drugs are pro-
cured by the Department of Veterans Af-
fairs, any program under which branded
prescription drugs are procured by the De-
partment of Defense, and the TRICARE
retail pharmacy program (collectively, the
Programs).

The temporary regulations defined a
manufacturer or importer of a branded
prescription drug as the person identified
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in the Labeler Code of the National Drug
Code (NDC). The NDC is a unique iden-
tifier that is assigned to all drug products
approved by the Food and Drug Admin-
istration (FDA), including a branded pre-
scription drug. The Labeler Code is the
first five numeric characters of the NDC
or the first six numeric characters when
the available five-character code combina-
tions are exhausted.

Commenters asked the IRS to allocate
drug sales to an entity other than the per-
son identified in the Labeler Code of a
drug’s NDC when a covered entity trans-
fers a drug to another covered entity dur-
ing the sales year or engages in a transac-
tion, such as a reorganization or a
bankruptcy, that results in a different en-
tity selling the drug. The final regulations
do not adopt this request. A rule that uses
the Labeler Code to identify the manufac-
turer or importer of a branded prescription
drug provides certainty for both covered
entities and the IRS. The FDA maintains a
database that is available on the FDA
website with information about each
NDC, including its Labeler Code, which
is assigned by the FDA. The IRS refers to
this database to identify the person in the
NDC’s Labeler Code. The IRS encour-
ages covered entities to review and update
their NDC data with the FDA to reflect
changes in the manufacturer or importer
of a branded prescription drug.

Covered Entity and Adjustment Amount

To be a covered entity, a manufac-
turer or importer must have gross re-
ceipts from branded prescription drug
sales. Section 9008(b)(1) requires the
IRS to calculate each covered entity’s
fee each fee year using sales data from
the preceding calendar year. Pursuant to
section 9008(g), the Centers for Medi-
care and Medicaid Services of the De-
partment of Health and Human Services
(CMS), the Department of Veterans Af-
fairs (VA), and the Department of De-
fense (DOD) (collectively, the Agen-
cies) provide sales data to the IRS. For
purposes of calculating the fee, the tem-
porary regulations used the second cal-
endar year preceding the fee year as the
sales year. This rule is necessary be-
cause CMS cannot complete its data
processing within the necessary time
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frame. The temporary regulations fur-
ther provided that, because the use of
the second preceding year as the sales
year, rather than the immediately pre-
ceding year, may affect the amount of
the fee paid by a covered entity, the
annual fee due in every year after 2011
will include an adjustment amount. This
amount will be added (or subtracted), as
appropriate, to (or from) the fee other-
wise payable by the covered entity in the
fee year in which the adjustment is cal-
culated. Because CMS cannot complete
its data processing any earlier, the final
regulations adopt this approach.

A commenter asserted that, under the
temporary regulations, a former covered
entity may not be eligible for an adjust-
ment amount if the entity does not have
any sales in subsequent years and is,
therefore, no longer a covered entity.
According to the commenter, if a cov-
ered entity owes a fee in 2013 based on
2011 sales, but has no sales in 2012 or
later years, then that entity would not
qualify as a covered entity in 2014 be-
cause the temporary regulations do not
provide a mechanism for the entity to
receive an adjustment amount for 2013.
The commenter suggested that if an ad-
justment amount results in a net credit to
the covered entity’s fee, the IRS should
treat the adjustment amount as an over-
payment. The final regulations do not
adopt this suggestion. However, the fi-
nal regulations clarify that an entity is
treated as a covered entity for any year
in which the entity has branded pre-
scription drug sales and for any year for
which those sales must be taken into
account in calculating the fee and deter-
mining the adjustment amount. There-
fore, an entity’s status as a covered en-
tity begins in the first year it has branded
prescription drug sales to the Programs
even though the fee does not take those
sales immediately into account, and
continues until all sales for that entity
have been taken into account for both
fee calculation and adjustment amount
purposes.

For example, assume that an entity had
sales in 2011 with no sales in earlier or
later years. The entity is a covered entity
beginning in 2011. The entity is not liable
for a fee in 2011 or 2012 since those fee
years are based on 2009 and 2010 sales,
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respectively. In 2013, the entity is liable
for the fee based on its 2011 sales. Fur-
thermore, the entity is liable for the ad-
justment amount for the difference be-
tween the 2012 fee for the entity
computed using 2010 sales, which is $0,
and what the 2012 fee would have been
using 2011 sales. Even though the entity
does not have any sales in 2012 or later
years, it will continue to be a covered
entity in 2014 because its 2011 sales must
be taken into account for purposes of de-
termining the adjustment amount relating
to the 2013 fee that applies to the 2014 fee
year. The entity will not be a covered
entity after 2014 because its 2011 sales
will not be taken into account after 2014.
The final regulations include this example.

Controlled Group

In accordance with the statute, the tem-
porary regulations provided that a covered
entity includes a controlled group. The
temporary regulations defined the term
controlled group to mean a group of at
least two covered entities that are treated
as a single employer under section 52(a),
52(b), 414(m), or 414(0). Under the final
regulations, this definition applies through
December 31, 2014. Therefore, this defi-
nition applies for purposes of determining
who is in the controlled group through the
2016 fee year because the fee for the 2016
fee year is based upon data from the 2014
sales year. In this Treasury decision, the
Treasury Department and the IRS are also
issuing new temporary regulations (the
2014 temporary regulations), that define
the term controlled group to mean a group
of two or more persons, including at least
one person that is a covered entity, that are
treated as a single employer under section
52(a), 52(b), 414(m) or 414(0). This new
definition applies beginning on January 1,
2015. Therefore, this definition applies for
purposes of determining who is in the
controlled group beginning with the 2017
fee year because the fee for the 2017 fee
year is based upon data from the 2015
sales year. The broader definition of con-
trolled group in the 2014 temporary reg-
ulations is supported by the statutory lan-
guage and is consistent with how
controlled group rules with similar statu-
tory language are applied, including how
controlled group is defined in § 57.2(c)(1)
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for purposes of the health insurance pro-
viders fee under ACA section 9010. The
Treasury Department and the IRS expect
that the broader definition in the 2014
temporary regulations will primarily im-
pact joint and several liability for the fee
and will not otherwise affect the adminis-
tration of the fee. The final regulations
include conforming changes to the provi-
sion for joint and several liability to clar-
ify that joint and several liability applies
to all members of the controlled group
under either definition of controlled
group, whichever applies.

Designated Entity

The temporary regulations required
each controlled group that files a Form
8947, “Report of Branded Prescription
Drug Information,” to have a designated
entity. A designated entity is the person
within the controlled group that acts on
behalf of the controlled group with re-
gard to the fee. The temporary regula-
tions further provided that if the con-
trolled group, without regard to foreign
corporations included under section
9008(d)(2)(B), is also an affiliated group
that files a consolidated return for fed-
eral income tax purposes, the designated
entity is the common parent of the affil-
iated group identified on the tax return
filed for the sales year. If the controlled
group is not an affiliated group that files
a consolidated return, the temporary
regulations allowed the controlled group
to select its designated entity. However,
if the controlled group did not select a
designated entity, the IRS would select a
member of the controlled group as the
designated entity.

The final regulations modify the tem-
porary regulations to better coordinate
with the consolidated return regulations.
Specifically, the final regulations provide
that the designated entity of a controlled
group, without regard to foreign corpora-
tions included under section 9008(d)(2)(B),
that is a consolidated group (within the
meaning of § 1.1502-1(h)) is the agent for
the group (within the meaning of
§ 1.1502-77).

The temporary regulations required the
designated entity to state under penalties
of perjury that all the covered entities that
are members of the controlled group have
consented to the selection of the desig-
nated entity. The final regulations adopt
this requirement and further require each
member of the controlled group to main-
tain a record of its consent. The final reg-
ulations also require the designated entity
to maintain a record of all of the mem-
bers’ consents. Under the final regula-
tions, this consent requirement does not
apply to a controlled group that is a con-
solidated group (within the meaning of
8§ 1.1502-1(h)). If a controlled group that
is not a consolidated group does not select
a designated entity, the final regulations
provide that the IRS will select a desig-
nated entity and all covered entities in the
controlled group will be deemed to have
consented to the IRS’s selection of a des-
ignated entity.

Orphan Drug Sales

Section 9008(e)(3) provides that the
term branded prescription drug sales
does not include sales of any drug or
biological product with respect to which
a credit was allowed for any taxable
year under section 45C. Section
9008(e)(3) also provides that this exclu-
sion does not apply with respect to any
such drug or biological product after the
date on which such drug or biological
product is approved by the FDA for
marketing for any indication other than
the treatment of the rare disease or con-
dition with respect to which such credit
was allowed. In accordance with the
statute, the temporary regulations gen-
erally defined the term orphan drug to
mean any branded prescription drug for
which any person claimed a section 45C
credit and that credit was allowed for
any taxable year. The temporary regula-
tions further provided that an orphan
drug does not include any drug for
which there has been a final assessment
or court order disallowing the full sec-
tion 45C credit taken for the drug. Ad-
ditionally, in accordance with the stat-
ute, the temporary regulations provided

that an orphan drug does not include any
drug for any sales year after the calendar
year in which the FDA approved the
drug for marketing for any indication
other than the treatment of a rare disease
or condition for which a section 45C
credit was allowed, regardless of
whether a section 45C credit was al-
lowed for the drug before, in the same
year as, or after this FDA approval.
Commenters requested that the final
regulations treat a drug as an orphan
drug if the section 45C credit was “al-
lowable”; that is, the section 45C credit
could have been claimed, but was not
actually claimed. Another commenter
requested that the final regulations ex-
tend orphan drug treatment to any drug
for which the section 45C credit was
allowable but for which a research tax
credit under section 41 was claimed
with respect to a taxable year ending on
or before December 31, 2010. Several
commenters also reasoned that the stat-
utory exception for orphan drugs should
be extended to any drug that has been
designated by the FDA as an orphan
drug. Commenters also requested that
the final regulations extend the orphan
drug exclusion to drug sales for thera-
pies that have only been approved to
treat orphan diseases, and to all products
that are FDA-approved for marketing
solely for rare diseases and conditions.
The final regulations do not adopt these
suggestions because the plain language
of section 9008(e)(3) requires that the
drug be an orphan drug for which the
section 45C credit was actually allowed
rather than merely allowable. The terms
“allowed” and “allowable” have sepa-
rate and distinct meanings throughout
the Code. For example, under section
1016(a)(2), a taxpayer may adjust basis
to the extent the amount was “allowed”
as a deduction in computing taxable in-
come but not less than the amount “al-
lowable.”* In addition, the overwhelm-
ing weight of authority under the case
law interprets the term “allowed” in the
Code to require the taxpayer to have
actually taken the amount into account

Likewise, under section 1250(b)(3), if a taxpayer can establish that the amount “allowed” as a deduction was less than the amount “allowable,” then the amount taken into account for
purposes of a depreciation adjustment is the amount “allowed.” See also section 36B(c)(1)(D) and section 42(j)(5)(A)(i).
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for tax purposes.” The FDA’s mere clas-
sification of a drug as an orphan drug is
not a determining factor because the
plain language of section 9008(e)(3) ap-
plies the exclusion only to sales of drugs
for which a section 45C credit was in
fact allowed.

Commenters also requested that or-
phan drug status be given to a drug for
which a section 45C credit was allowed,
even though the drug had been subse-
quently approved by the FDA for mar-
keting for an indication other than the
treatment of a rare disease or condition
for which a section 45C credit was al-
lowed. The final regulations do not
adopt this suggestion because the plain
language of section 9008(e)(3) indicates
that if a drug is ever approved for an
indication other than the treatment of a
rare disease or condition for which a
section 45C credit was allowed, whether
before, in the same year as, or after a
section 45C credit was allowed for the
drug, sales of that drug are not consid-
ered sales of an orphan drug beginning
in the following sales year. However, a
drug will retain its orphan drug status if
the drug subsequently receives approval
only for another indication for a rare
disease or condition for which a section
45C credit was allowed.

Pre-1984 Generic Drugs

Section 9008(e)(2)(A) defines the term
branded prescription drug to include any
prescription drug the application for
which was submitted to the FDA under
section 505(b). The final regulations track
the statutory language in defining the term
branded prescription drug. Neither the
statute nor the final regulations specifi-
cally refer to or address the treatment of
generic drugs.

On September 24, 1984, Congress en-
acted the Drug Price Competition and Pat-
ent Restoration Act of 1984, Public Law
98-417 (1984) (the 1984 Act). The 1984
Act added section 505(j) to provide an
expedited approval process for generic
drugs. Because an applicant submits an
application for approval of a generic drug
after the 1984 Act under section 505(j)
rather than section 505(b), such a drug is

not a branded prescription drug for pur-
poses of the branded prescription drug fee.

It has come to our attention that, before
the 1984 Act, an applicant submitted an
application for approval of any prescrip-
tion drug under section 505(b), and no
separate statutory process existed for ap-
proval of a generic drug. The Treasury
Department and the IRS request com-
ments on whether a special rule is appro-
priate regarding the treatment of generic
drugs for which applications were submit-
ted under section 505(b) prior to the 1984
Act, including comments on how to dis-
tinguish generic drugs for which applica-
tions were submitted under section 505(b)
prior to the 1984 Act from other prescrip-
tion drugs for which applications were
submitted under section 505(b) prior to
the 1984 Act in a manner that is both
administrable and consistent with section
9008. Any special rule regarding the treat-
ment of these generic drugs would be pro-
spective only.

Comments with regard to this issue
should be submitted in writing and can be
mailed to the Office of Associate Chief
Counsel (Passthroughs and Special Indus-
tries), Re: REG-112805-10, CC;PSI:B7,
Room 5314, 1111 Constitution Avenue,
NW, Washington, DC 20224. All com-
ments received will be available for public
inspection at http://www.regulations.gov
(IRS REG-112805-10).

Information Requested From Covered
Entities

The temporary regulations gave each
covered entity the opportunity to provide
information relevant to the determination
of the fee by annually submitting Form
8947, including information regarding re-
bates. Commenters asked that CMS in-
clude all rebate data in its reports to the
IRS, rather than have the IRS collect re-
bate data from the covered entities on
Form 8947. CMS now includes rebate
data for Medicare and federal Medicaid in
its reports. Therefore, the final regulations
eliminate the provision for separate re-
porting of Medicare and federal Medicaid
rebates by covered entities and Form 8947
no longer requests information on these
rebates. However, CMS does not include

Medicaid state supplemental rebate data.
Until CMS can include Medicaid state
supplemental rebate data in its reports to
the IRS, covered entities will continue to
have the opportunity to submit this rebate
data on Form 8947. Therefore, the final
regulations retain the provision that per-
mits separate reporting of Medicaid state
supplemental rebate data by covered enti-
ties.

A commenter asked whether to include
state-only pharmaceutical program re-
bates on Form 8947 as Medicaid Drug
Rebates. According to CMS, state-only
pharmaceutical programs are not part of
the Medicaid Drug Rebate Program or the
federal Medicaid program. Therefore, the
final regulations specify that the Medicaid
Drug Rebate Program’s calculated
branded prescription drug fee does not
include state-only pharmaceutical sales or
rebates. Accordingly, a covered entity
may not report on its Form 8947 or error
report a rebate paid by the covered entity
in connection with a state-only pharma-
ceutical program.

A commenter asked that the final reg-
ulations provide that a covered entity may
submit an incomplete Form 8947. The
final regulations do not adopt this sugges-
tion. Submission of Form 8947 is volun-
tary. A covered entity that chooses to file
Form 8947, however, must state, under
penalties of perjury, that to the best of the
filer’s knowledge and belief, the informa-
tion provided on Form 8947 is true, cor-
rect, and complete. As in the past, a cov-
ered entity may correct and supplement
information it submitted on Form 8947, if
necessary, by submitting one or more er-
ror reports as part of the dispute resolution
process.

Information Provided by the Agencies

Section 9008(g) requires each Program
to calculate and provide sales data based
on the methodologies described in section
9008(g). Section 9008(b)(3) requires the
IRS to use the data provided by the Pro-
grams to calculate the fee. In accordance
with the statute, the temporary regulations
required the Agencies to provide data to
the IRS on branded prescription drug sales
that occurred during the sales year by Pro-

2See Virginian Hotel Corporation of Lynchburg v. Helvering, 319 U.S. 523, 526 (1943); Flood v. United States, 33 F.3d 1174, 1178 n.5 (9th Cir. 1994); Lenz v. Commissioner, 101 T.C.
260, 265 (1993); Hightower v. Commissioner, T.C. Memo 1982-559.

Bulletin No. 2014-33

349

August 11, 2014



gram and NDC. The temporary regula-
tions also set forth the methodologies used
by the Agencies for calculating the sales
amounts for each Program.

Commenters raised questions about the
descriptions in the temporary regulations
of the methodologies used by the Agen-
cies, asked that these descriptions be clar-
ified, suggested alternative methods of
calculating Program sales data, and re-
quested additional data. In response to
these comments, the final regulations
adopt certain suggestions to include re-
vised descriptions of the data and compu-
tations the Agencies use to calculate
branded prescription drug sales as de-
scribed in the following sections for each
Program. In addition, this preamble pro-
vides further background on the method-
ologies used by the Agencies as described
in the following sections for each Pro-
gram. Because the Agencies have the re-
sponsibility to compute and report the
data described in the statute, the Treasury
Department and the IRS coordinated ex-
tensively with the Agencies in preparing
the additional background information in
the preamble and the revised descriptions
in the final regulations.

Medicare Part D

The temporary regulations provided
that, to determine branded prescription
drug sales amounts for Medicare Part D,
CMS will aggregate the ingredient cost
reported in the “Ingredient Cost Paid”
field and the units reported in the “Quan-
tity Dispensed” field of the Prescription
Drug Event (PDE) records at the NDC
level for each sales year. Section
9008(g)(1)(A) requires Medicare Part D
sales amounts to be reduced by “any per-
unit rebate, discount, or other price con-
cession provided by the covered entity.”

Commenters asked that the final regu-
lations clarify how CMS determines these
net sales amounts. The final regulations
adopt this suggestion. The final regula-
tions clarify that CMS will aggregate the
“Ingredient Cost Paid” field on the PDE
records at the NDC level, reduced by dis-
counts, rebates, and other price conces-
sions provided by the covered entity. To
obtain this information, CMS uses two
main data sources to determine net sales
amounts: the PDE records and the De-
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tailed Direct and Indirect Remuneration
(DIR) Report. CMS obtains information
for these two data sources from Medicare
Part D sponsors.

The final regulations specifically define
“discounts, rebates, and other price con-
cessions provided by the covered entity”
to include, in part, DIR. DIR is any and all
rebates, subsidies, or other price conces-
sions from any source (including manu-
facturers, pharmacies, enrollees, or any
other person) that serve to decrease the
costs incurred by the Medicare Part D
sponsor (whether directly or indirectly)
for the Medicare Part D drug. See 42 CFR
423.308. Thus, DIR includes discounts,
chargebacks, rebates, cash discounts, free
goods contingent on a purchase agree-
ment, up-front payments, and coupons.
DIR also includes goods in kind, free or
reduced-price services, grants, legal judg-
ment amounts, settlement amounts from
lawsuits or other legal action, and other
price concessions or similar benefits.
However, DIR does not include price con-
cessions that CMS does not consider to
directly or indirectly impact drug costs
incurred by the Medicare Part D sponsor.

The final regulations further provide
that DIR includes both DIR reported on
the PDE records at the point of sale and
DIR reported on the Detailed DIR Report.
The temporary regulations provided that,
if CMS does not have Medicare Part D
rebate information for a sales year, then
the IRS will reduce the branded prescrip-
tion drug sales reported for Medicare Part
D by rebates reported by covered entities
on Form 8947. This procedure was neces-
sary for fee year 2011 because CMS did
not have the information necessary to re-
port Medicare Part D sales data net of
DIR. To provide this data to the IRS at the
individual drug level as the statute re-
quires, CMS began to collect DIR at the
NDC level from Medicare Part D spon-
sors for use in the 2012 fee year, which
Medicare Part D sponsors report to CMS
on the Detailed DIR Report. Medicare
Part D sponsors also report DIR on the
PDE records at the point of sale, though
these amounts tend to be nominal. There-
fore, since fee year 2012, CMS has been
reporting its Medicare Part D sales data to
the IRS net of all DIR by deducting from
the Ingredient Cost both DIR reported on
the PDE records at the point of sale and
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DIR reported on the Detailed DIR Report.
The final regulations reflect this approach.
As stated earlier in this preamble, the final
regulations also eliminate the provision
for separate reporting of Medicare Part D
rebates by covered entities on Form 8947.

A commenter requested that the final
regulations clarify the treatment of cover-
age gap discount amounts. The final reg-
ulations adopt this suggestion effective for
fee years beginning in 2014. The Medi-
care Part D coverage gap, also known as
the “donut hole,” is a gap in prescription
drug coverage that is being closed due to
the Affordable Care Act. Part of closing
the coverage gap is the Coverage Gap
Discount Program described in section
1860D-14A of the Social Security Act,
which requires a 50-percent manufacturer-
paid discount on covered brand-name
drugs in certain instances. For fee years
2012 and 2013, CMS did not deduct cov-
erage gap discount amounts from the In-
gredient Cost. This comment, however,
prompted CMS to recharacterize coverage
gap discount amounts as a type of rebate,
discount, or other price concession for
purposes of the fee calculation. Therefore,
beginning with the final fee calculation for
fee year 2014, CMS will report Medicare
Part D sales data to the IRS that is net of
coverage gap discount amounts. The final
regulations reflect this change.

The final regulations also remove the
reference to the “Quantity Dispensed”
field of the PDE records. This field has no
impact on sales because CMS totals the
ingredient cost at the NDC level and de-
termines DIR reported on the PDE records
at the point of sale and DIR reported on
the Detailed DIR Report at the NDC level.
Thus, the unit of reference used by CMS
is consistently at the NDC level.

Commenters suggested that the final
regulations require CMS to exclude sales
in Puerto Rico in determining sales
amounts for Medicare Part D. The final
regulations do not adopt this suggestion.
Section 9008(g) requires each Agency to
report to the IRS the total branded pre-
scription drug sales for each covered en-
tity for each Program. Section 9008 does
not provide any exclusion for sales in
Puerto Rico or any other territory. When
calculating its branded prescription drug
sales data for Medicare Part D, CMS in-
cludes sales, DIR reported on the PDE
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records at the point of sale, and DIR re-
ported on the Detailed DIR Report for all
sales in the United States and its territo-
ries, including the Commonwealth of
Puerto Rico.

Medicare Part B

The temporary regulations provided
that CMS will determine branded pre-
scription drug sales under Medicare Part
B using two data sources. First, CMS will
use the data reported by manufacturers
pursuant to section 1847A(c) of the Social
Security Act (42 U.S.C. 1395w-3a(c)) to
calculate the annual weighted average
sales price (ASP) for each Healthcare
Common Procedure Coding System
code (HCPCS code) for the sales year.
Second, CMS will use the Medicare Part
B National Summary Data File located
at http://www.cms.gov/Research-Statis-
tics-Data-and-Systems/Files-for-Order/
NonldentifiableDataFiles/PartBNation-
alSummaryDataFile.html to obtain the
number of allowed billing units per
HCPCS code for claims incurred during
the sales year. The temporary regulations
further provided separate detailed meth-
ods for CMS to use this data to determine
Medicare Part B sales amounts depending
on whether (1) the HCPCS code consists
solely and exclusively of branded pre-
scription drugs manufactured by a single
entity, (2) the HCPCS code consists of a
mixture of branded prescription drugs
made by different manufacturers and/or a
mixture of branded prescription and ge-
neric drugs, or (3) CMS is unable to es-
tablish a reliable proportion of sales attrib-
utable to each NDC assigned to the
HCPCS code.

Under the third method in the tempo-
rary regulations, if CMS is unable to es-
tablish a reliable proportion of sales attrib-
utable to each NDC assigned to the
HCPCS code, CMS will calculate Medi-
care Part B sales by using Medicare Part
D utilization percentages. A commenter
requested that CMS develop a more accu-
rate backup method. The final regulations
do not adopt this suggestion. In CMS’s
view, the existing backup method is suf-
ficiently reliable. Additionally, CMS did
not anticipate frequent use of this ap-
proach and has not needed to use the
backup method for any fee calculation to
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date. The final regulations do, however,
include a more detailed explanation of
how CMS uses HCPCS codes as well as
an example.

Commenters also expressed concern
about whether Medicare Part B is captur-
ing complete data on what are sometimes
referred to as non-separately payable
drugs. Non-separately payable drugs may
not be directly correlated with a single
specific HCPCS code. Some non-
separately payable drugs are associated
with more than one HCPCS code or are
bundled with services, such as dialysis.
CMS recognizes this concern and makes
extensive effort to gather as complete a
data set as possible. CMS will continue to
work with the data available to capture
non-separately payable drugs.

Medicaid

The temporary regulations provided
that CMS will determine branded pre-
scription drug sales as the per-unit Aver-
age Manufacturer Price (AMP) less the
Unit Rebate Amount (URA) that CMS
calculates based on manufacturer-reported
pricing data multiplied by the number of
units reported billed by the states to man-
ufacturers. Specifically, the temporary
regulations provided that for any covered
entity identified in the first five (or six)
digits of an NDC during any of the four
quarters of a sales year, CMS uses the
following methodology to derive the
branded prescription sales amounts that
account for third-party payers:

Step 1. Report total dollars per NDC
for AMP minus URA, multiplied by the
units reported by a state or states;

Step 2. Determine the percentage of the
total amount reimbursed that is the Med-
icaid amount of that reimbursement; and

Step 3. Multiply the percentage of the
Medicaid amount of that reimbursement
by the dollar figure from step 1 (AMP
minus URA, multiplied by units) to get
the new adjusted sales dollar totals.

The final regulations clarify that CMS
will determine branded prescription drug
sales as the per-unit AMP less the URA that
CMS calculates based on manufacturer-
reported pricing data multiplied by the num-
ber of units reported as paid by the states
rather than as billed by the states.
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Commenters requested that the final
regulations require Medicaid to use the
per-unit ingredient cost paid to pharma-
cies by the states as provided in section
9008(9)(3) instead of AMP in computing
total branded prescription drug sales. The
final regulations do not adopt this sugges-
tion. Medicaid does not have the ability to
use the per-unit ingredient cost paid to
pharmacies by the states because Medic-
aid systems are not designed to track drug
sales data in this manner or obtain this
type of detailed information from the
states. Instead, Medicaid systems track
drug sales data using AMP. AMP is the
best alternative that Medicaid systems
permit and serves as a reasonable proxy
for the per-unit ingredient cost paid to
pharmacies by the states.

The temporary regulations provided
that Medicaid branded prescription drug
sales data will be based on the data re-
ported to CMS during the sales year by
covered entities and the states for drugs
paid for by the states in the Medicaid
Drug Rebate Program during the sales
year. The final regulations clarify that the
sales data is based on the data that covered
entities report for the sales year rather
than the data that covered entities report
during the sales year because some report-
ing for a sales year may occur after that
year ends.

Commenters requested that the final
regulations clarify the meaning of the
phrase “drugs paid for by the states in the
Medicaid Drug Rebate Program” and
whether it includes units paid for under
managed care organization plans. In re-
sponse to this request, the final regulations
specify that “drugs paid for by the states
in the Medicaid Drug Rebate Program”
includes all branded prescription drug
units for which the states bill rebates to
covered entities under the Medicaid Drug
Rebate Program. This program includes,
but is not limited to, units paid for under
various health care plans such as fee for
service, managed care organizations, and
drugs administered in a non-retail setting
such as drugs administered in a physi-
cian’s office, clinic, hospital or other set-
ting. Under the Medicaid Drug Rebate
Program, states provide the required utili-
zation data. States report separate totals
for each NDC for both fee-for-service and
managed care organization utilization
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data. Also, as stated earlier in this pream-
ble, the final regulations specify that the
Medicaid Drug Rebate Program’s calcu-
lated branded prescription drug fee does
not include state-only pharmaceutical pro-
gram sales or rebates.

Commenters asked how a covered en-
tity can ensure that a state has updated its
Medicaid data files to accurately reflect
state rebates. This issue is beyond the
scope of these regulations. However,
since 2011, in the context of the dispute
resolution process, CMS, IRS, and cov-
ered entities have devoted extensive re-
sources to resolving discrepancies be-
tween a state’s reported rebate data that
CMS uses to compute Medicaid’s branded
prescription drug sales data for the IRS
and the rebate data that covered entities
receive from that state. To resolve these
discrepancies on a timely basis, CMS has
established a reconciliation process. To
maximize the effectiveness of this rec-
onciliation process, however, a covered
entity must use the CMS reconciliation
process in a timeframe that allows dis-
crepancies to be resolved before CMS
computes the branded prescription sales
data that it sends the IRS for purposes of
computing a covered entity’s prelimi-
nary fee calculation. A covered entity’s
timely use of the CMS reconciliation pro-
cess will help minimize, if not eliminate,
the errors related to CMS’s Medicaid data
that a covered entity would otherwise in-
clude in its error report. The web address
for this resource is http://medicaid.gov/
Medicaid-CHIP-Program-Information/
By-Topics/Benefits/Prescription-Drugs/
Branded-Prescription-Drug.html.  This
CMS Medicaid Branded Prescription
Drug Fee program webpage also has ad-
ditional information regarding Medicaid
sales data. Covered entities may e-mail
questions to CMS Medicaid regarding the
data used in this program at
MedicaidBPD@cms.hhs.gov with “BPD”
in the e-mail subject line.

Department of Veterans Affairs

The temporary regulations provided
that VA will provide, by NDC, the total
amount paid (net of refunds and rebates,
when they are associated with a specific
NDC) for each branded prescription drug
procured by VA for its beneficiaries dur-
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ing the sales year. For this purpose, a drug
is procured on the invoice (billing) date.
The temporary regulations further pro-
vided that the basis of this information
will be national procurement data reported
during the sales year by VA’s Pharmaceu-
tical Prime Vendor to the VA Pharmacy
Benefits Management Service and Na-
tional Acquisition Center.

A commenter requested that the final
regulations require that the amount of the
IFF and CRF be excluded from VA sales
either by requiring VA to exclude these
amounts from its sales data or by allowing
a covered entity to report these amounts
on its Form 8947. The final regulations do
not adopt this suggestion. According to
VA, these amounts are part of the total
price VA pays to its Pharmaceutical Prime
Vendor and are properly included in the
sales amount.

A commenter requested that the final
regulations confirm that VA sales data
does not include DOD, Coast Guard, In-
dian Health, or other purchases made un-
der the Federal Supply Schedule. VA does
not include in its sales data purchases
made by other agencies. Because the
methodology in the regulations is already
limited to purchases made by VA, the
final regulations do not need further clar-
ification.

Department of Defense

The temporary regulations provided
that, for DOD programs other than TRI-
CARE, DOD will provide, by Labeler
Code, the manufacturer’s name, the NDC,
brand name, and the amount paid (net of
rebates or refunds) for each branded pre-
scription drug procured by DOD during
the sales year. For this purpose, a drug is
procured based upon the date it was or-
dered.

A commenter requested that the final
regulations require that the amount of the
Industrial Funding Fee (IFF) and the Cost
Recovery Fee (CRF) be excluded from
DOD sales, either by requiring DOD to
exclude these fees from its sales data or by
allowing a covered entity to report these
fees on its Form 8947. The IFF and CRF
are administrative fees that are added to
the cost of purchasing under the Federal
Supply Schedule and National Contract
Service. The final regulations do not adopt
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this suggestion. According to DOD, these
fee amounts are part of the total price
DOD pays to procure a drug and are prop-
erly included in the sales amount.

TRICARE

The temporary regulations provided
that DOD will provide, by Labeler
Code, the manufacturer’s name, the
NDC, brand name, and the amount paid
(net of rebates or refunds) for each
branded prescription drug procured by
DOD through the TRICARE retail phar-
macy program (TRICARE) during the
sales year. For TRICARE, a drug is
procured based upon the date it was
dispensed. The amount paid is based on
the submitted ingredient cost paid, ag-
gregated by NDC, for eligible TRI-
CARE claims submitted during the pro-
gram year, minus any refunds or rebates
for the corresponding claims.

Commenters expressed concern that
TRICARE’s drug sales overlap with DOD
and VA and asked that the final regula-
tions address this perceived overlap. The
final regulations do not adopt this sugges-
tion. No overlap exists because TRICARE
only reports sales from its retail pharmacy
network, which is distinct from sales re-
ported by DOD and VA. TRICARE,
DOD, and VA separately maintain and
report their own drug sales data.

Section 51.4T(f) described the TRI-
CARE and DOD methodologies for cal-
culating sales data. Section 51.4(f) contin-
ues to describe the DOD methodology. A
new subsection, § 51.4(g), describes the
TRICARE methodology.

Fee Calculation Including Adjustment

As stated earlier in this preamble, be-
cause the use of the second preceding year
as the sales year, rather than the immedi-
ately preceding year, may affect the
amount of the fee paid by a covered entity,
the temporary regulations provided that
the annual fee due in every year after 2011
will include an adjustment amount. This
adjustment amount will be added (or sub-
tracted), as appropriate, to (or from) the
fee otherwise payable by the covered en-
tity in the fee year in which the adjustment
is calculated.
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A commenter asked that the final reg-
ulations provide for a separate dispute res-
olution process for the adjustment amount
after the final fee calculation because er-
rors reported in the dispute resolution pro-
cess may not be resolved in time to be
reflected in the final fee calculation. The
final regulations do not adopt this sugges-
tion. The adjustment amount is part of the
preliminary fee calculation. Therefore,
each covered entity has an opportunity to
raise disputes regarding the adjustment
amount during the existing dispute reso-
lution process. Moreover, an adjustment
to one covered entity’s final fee calcula-
tion would necessitate a recalculation of
each covered entity’s prior final fee cal-
culation because the fee is an allocated
fee. The final regulations clarify that the
IRS will not make adjustments to a final
fee calculation.

Because the amount of the fee under
the temporary regulations was based on
sales from the second preceding year,
commenters suggested that the final reg-
ulations allow a covered entity to reduce
its fee liability in the same year that the
covered entity experiences an event that
would significantly reduce its sales to
the Programs and make corresponding
adjustments in future years. Such events
may include a drug recall, a loss of
patent exclusivity, or bankruptcy. The
final regulations do not adopt this sug-
gestion. The statute requires the IRS to
determine each covered entity’s branded
prescription drug sales on the basis of
reports submitted by the Agencies and
to uniformly apply the fee determination
rules to each covered entity’s sales data.
The methodology adopted in the final
regulations ensures that the applicable
fee amount is appropriately apportioned
among the covered entities.

In accordance with section 9008(f)(1),
the temporary regulations treated the fee
as an excise tax for purposes of subtitle
F. A commenter suggested that the final
regulations provide for interest pay-
ments for adjustment amounts that are
credited to a covered entity. The final
regulations do not adopt this suggestion.
Instead, the final regulations clarify that
an adjustment amount itself is neither an
overpayment nor an underpayment, but
rather a component of the current year’s
fee. Thus, for purposes of section 6601,
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any increase in the current year’s fee
resulting from any adjustment amount,
along with the remainder of the fee, is
treated as due on the due date for the
current year’s fee. Conversely, for pur-
poses of section 6611, any adjustment
amount that decreases the current year’s
fee is treated as a payment towards the
current fee amount made on the due date
of the current fee year.

Commenters asked that the final regu-
lations clarify whether a covered entity
must file Form 843, “Claim for Refund
and Request for Abatement,” to request
that the IRS calculate an adjustment
amount when a covered entity anticipates
that it is entitled to a positive adjustment
amount. As stated earlier in this preamble,
a positive adjustment amount is not an
overpayment. Accordingly, in response to
this comment, the final regulations clarify
that a covered entity does not file Form
843 to obtain an adjustment amount. The
IRS automatically calculates adjustment
amounts. Additionally, the final regula-
tions clarify that if a covered entity’s ad-
justment amount reduces the fee below
zero and results in an amount due to the
covered entity for the fee year, the IRS
will automatically pay this amount due to
the covered entity.

Another commenter suggested that the
final regulations clarify whether the pe-
riod of limitations on filing a claim set
forth in section 6511 applies to the adjust-
ment amount. Under the final regulations,
section 6511 applies to the fee, but not
separately to the adjustment amount, be-
cause the adjustment amount is merely a
component of the fee. For purposes of
section 6511, any adjustment amount that
decreases the current year’s fee is treated
as a payment towards the current fee
amount made on the due date of the cur-
rent fee year.

Notification and Payment of Fee

The temporary regulations provided
that, no later than August 31%' of each fee
year, the IRS will send each covered en-
tity its final fee calculation for that fee
year. Several commenters suggested that
the IRS send the final fee notice in an
electronic format. The final regulations do
not adopt this suggestion because it is
outside the scope of these regulations.
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However, the final regulations do not pro-
hibit the IRS from using an electronic
format for the final fee notice. Moreover,
at the time these comments were submit-
ted, the IRS was already sending a cov-
ered entity’s sales data with its prelimi-
nary fee notice on a separate CD-ROM in
Microsoft Excel format to each covered
entity that timely requested it. After re-
ceiving these comments, the IRS began
also sending a covered entity’s sales data
with its final notice on a separate CD-
ROM in Microsoft Excel format if the
entity had made a timely request for the
CD-ROM to be sent with its preliminary
fee notice. More information about the
manner for notifying covered entities of
their preliminary and final fee calculations
is contained in Notice 2014-42.

In accordance with section 9008(a)(2),
the temporary regulations provided that
each covered entity must pay its final fee
by September 30" of the fee year. A com-
menter suggested that the final regulations
clarify whether section 7503 applies to the
deadline for fee payment. Section 7503
provides that if the last day for performing
an act required under the authority of the
internal revenue laws falls on a Saturday,
Sunday, or a legal holiday, the perfor-
mance of the act is timely if the act is
performed on the next succeeding day that
is not a Saturday, Sunday, or a legal hol-
iday. The final regulations do not provide
a special rule because section 9008(f)(1)
and the final regulations treat the fee as an
excise tax for purposes of subtitle F.
Therefore, section 7503 applies to the
deadline for fee payment.

Dispute Resolution Process

The temporary regulations provided
for a dispute resolution process that al-
lows a covered entity to submit error re-
ports in response to the preliminary fee
calculation for the IRS to consider before
performing the final fee calculation. The
temporary regulations described the infor-
mation that covered entities must submit.
The final regulations adopt these provi-
sions with the following minor changes
that will allow the IRS to more accurately
process a covered entity’s disputes.

The temporary regulations required
that a Form 2848, “Power of Attorney and
Declaration of Representative” must be
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filed with an error report. The final regu-
lations clarify that a Form 2848 is re-
quired only when the representative is not
an employee of the covered entity who is
authorized under section 6103 or desig-
nated on Form 8947 to discuss the infor-
mation reported on Form 8947.

The temporary regulations required the
name, telephone number, and e-mail ad-
dress (if available) of one or more em-
ployees or representatives with whom er-
rors may be discussed. The final
regulations also require a fax number.

For Program errors, the temporary reg-
ulations required a covered entity to sub-
mit a separate error report for each Pro-
gram with the asserted errors. For non-
Program errors, the temporary regulations
required a covered entity to submit one
error report with all of the non-Program
errors. To streamline the error reporting
process, the final regulations require a
covered entity to combine both Program
and non-Program errors on a single error
report, with each asserted error on a sep-
arate line.

Availability of IRS Documents.

The IRS notices, the revenue proce-
dure, and the temporary regulations cited
in this preamble are published in the In-
ternal Revenue Bulletin and are available
at www.irs.gov. The temporary regula-
tions are also available in the Code of
Federal Regulations.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Or-
der 12866, as supplemented by
Executive Order 13563. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. It is hereby certi-
fied that the collection of information in
these final regulations will not have a
significant economic impact on a sub-
stantial number of small entities. This
certification is based on the fact that the
only collection burden imposed by these
regulations is the requirement to main-
tain a record of consent to the selection
of a designated entity, and this collec-
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tion burden applies only to designated
entities of controlled groups, which tend
to be large corporations, and their mem-
bers. Therefore, a Regulatory Flexibility
Analysis under the Regulatory Flexibil-
ity Act (5 U.S.C. chapter 6) is not re-
quired. Pursuant to section 7805(f), the
notice of proposed rulemaking was sub-
mitted to the Chief Counsel for Advo-
cacy of the Small Business Administra-
tion for comment on its impact on small
business, and no comments were re-
ceived.

Drafting Information

The principal author of these regula-
tions is Celia Gabrysh, Office of the As-
sociate Chief Counsel (Passthroughs and
Special Industries). However, other per-
sonnel from the Treasury Department and
the IRS participated in their development.

* Kk * * Xx

Reporting and recordkeeping require-
ments.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 51 and 602
are amended as follows:

PART 51—BRANDED
PRESCRIPTION DRUG FEE

Paragraph 1. The authority citation for
part 51 continues to read as follows:

Authority: 26 U.S.C. 7805; sec. 9008,
Public Law 111-347 (124 Stat. 119).

Section 51.8 also issued under 26
U.S.C. 6302(a).

Section 51.6302-1 also issued under
26 U.S.C. 6302(a).

Par. 2. Section 51.1 is added to read as
follows:

§ 51.1 Overview.

(a) The regulations in this part 51 are
designated “Branded Prescription Drug
Fee Regulations.”

(b) The regulations in this part 51 pro-
vide guidance on the annual fee imposed
on covered entities engaged in the busi-
ness of manufacturing or importing
branded prescription drugs by section
9008 of the Patient Protection and Afford-
able Care Act (ACA), Public Law 111-
148 (124 Stat. 119 (2010)), as amended by
section 1404 of the Health Care and Ed-
ucation Reconciliation Act of 2010
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(HCERA), Public Law 111-152 (124 Stat.
1029 (2010)). All references in these reg-
ulations to section 9008 are references to
section 9008 of the ACA, as amended by
section 1404 of HCERA. Unless other-
wise indicated, all other section references
are to sections in the Internal Revenue
Code. All references to “fee” in these reg-
ulations are references to the fee imposed
by section 9008.

(c) Section 9008(b)(4) sets an applica-
ble fee amount for each year, beginning
with 2011, that will be apportioned among
covered entities with aggregate branded
prescription drug sales of over $5 million
to government programs or pursuant to
coverage under such programs. Generally,
each covered entity is liable for a fee in
each fee year that is based on its sales of
branded prescription drugs in the sales
year that corresponds to the fee year in an
amount determined by the Internal Reve-
nue Service (IRS) under the rules of this
part.

§ 51.1T [Removed]

Par. 3. Section 51.1T is removed.
Par. 4. Section 51.2T is revised to read
as follows:

8 51.2T Explanation of terms
(temporary).

(@) through (e)(2) [Reserved]. For fur-
ther guidance see § 51.2(a) through (€)(2).

(3) Controlled Group. The term con-
trolled group means a group of two or
more persons, including at least one per-
son that is a covered entity, that is treated
as a single employer under section 52(a),
52(b), 414(m), or 414(0).

(e)(4) through (m) [Reserved]. For fur-
ther guidance see § 51.2(e)(4) through
(m).

Par. 5. Section 51.2 is added to read as
follows:

§ 51.2 Explanation of terms.

(@) In general. This section explains
the terms used in this part for purposes of
the fee imposed by section 9008 on
branded prescription drugs.

(b) Agencies. The term Agencies
means—
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(1) The Centers for Medicare and Med-
icaid Services of the Department of
Health and Human Services (CMS);

(2) The Department of Veterans Af-
fairs (VA); and

(3) The Department of Defense (DOD).

(c) Branded prescription drug—(1) In
general. The term branded prescription
drug means—

(i) Any prescription drug the applica-
tion for which was submitted under sec-
tion 505(b) of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 355(b))
(FFDCA); or

(if) Any biological product the license
for which was submitted under section
351(a) of the Public Health Service Act
(42 U.S.C. 262(a)).

(2) Prescription drug. The term pre-
scription drug means any drug that is sub-
ject to section 503(b) of the FFDCA.

(d) Branded prescription drug sales.
The term branded prescription drug sales
means sales of branded prescription drugs
to any government program or pursuant to
coverage under any such government pro-
gram. However, the term does not include
sales of orphan drugs.

(e) Covered entity—(1) In general. The
term covered entity means any manufac-
turer or importer with gross receipts from
branded prescription drug sales includ-
ing—

(i) A single-person covered entity; or

(ii) A controlled group.

(2) Single-person covered entity. The
term single-person covered entity means a
covered entity that is not affiliated with a
controlled group.

(3) Controlled group— (i) On or be-
fore December 31, 2014. The term con-
trolled group means a group of at least
two covered entities that are treated as a
single employer under section 52(a),
52(b), 414(m), or 414(0).

(ii) After December 31, 2014. For guid-
ance regarding the definition of controlled
group after December 31, 2014, see
8 51.2T(e)(3).

(4) Special rules for controlled groups.
For purposes of paragraph (e)(3) of this
section (related to controlled groups)—

(i) A foreign entity subject to tax under
section 881 is included within a group
under section 52(a) or 52(b); and

(i) A person is treated as being a mem-
ber of a controlled group if it is a member
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of the group on the end of the day on
December 31° of the sales year.

(5) Covered entity status—(i) Rule. An
entity’s status as a covered entity begins
in the first fee year in which the entity has
branded prescription drug sales and con-
tinues each subsequent fee year until there
are no remaining branded prescription
drug sales for that entity to be taken into
account as described in § 51.5(c) or used
to calculate the adjustment amount de-
scribed in § 51.5(e).

(ii) Example. The following example illustrates
the rule of paragraph (e)(5)(i) of this section:

(A) Facts. Entity A is a manufacturer with gross
receipts of more than $5 million from branded pre-
scription drugs sales in 2011. Entity A does not have
any gross receipts from branded prescription drug
sales before or after 2011.

(B) Analysis. Entity A is a covered entity be-
ginning in 2011 because it had gross receipts from
branded prescription drug sales in 2011. For the
2011 fee year, Entity A does not owe a fee because
the 2011 fee is based on sales data from the 2009
sales year. For the 2012 fee year, Entity A does
not owe a fee because the 2012 fee is based on
sales data from the 2010 sales year. Entity A
continues to be a covered entity for the 2012 fee
year because its branded prescription drug sales
from the 2011 sales year have not yet been taken
into account as described in § 51.5(c) and used to
calculate the adjustment amount described in
§ 51.5(e). For the 2013 fee year, Entity A contin-
ues to be a covered entity because a portion of its
branded prescription drug sales from the 2011
sales year are taken into account as described in
§ 51.5(c) for purposes of computing the 2013 fee.
For the 2013 fee year, Entity A is also liable for
the adjustment amount described in § 51.5(e) for
the difference between its 2012 fee computed us-
ing sales data from the 2010 sales year, which is
$0, and what the 2012 fee would have been using
sales data from the 2011 sales year. For the 2014
fee year, Entity A continues to be a covered entity
because a portion of its branded prescription drug
sales for the 2011 sales year are used to calculate
the adjustment amount described in § 51.5(e).
Therefore, for the 2014 fee year, Entity A will
receive an adjustment amount for the difference
between its 2013 fee computed using sales data
from the 2011 sales year, and what the 2013 fee
would have been using sales data from the 2012
sales year, which is $0. After the 2014 fee year,
there are no remaining branded prescription drug
sales to be taken into account as described in
§ 51.5(c) or used to calculate the adjustment
amount described in § 51.5(e) for Entity A. Ac-
cordingly, Entity A is not a covered entity after the
2014 fee year.

(f) Designated entity—(1) In general.
The term designated entity means the per-
son within a controlled group that is des-
ignated to act for the controlled group

regarding the fee by—
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(i) Filing Form 8947, “Report of
Branded Prescription Drug Information”;

(if) Receiving IRS communications
about the fee for the group;

(iii) Filing an error report for the group,
if applicable, as described in § 51.7; and

(iv) Paying the fee to the government.

(2) Selection of designated entity—(i)
Controlled group selection of a desig-
nated entity. Except as provided in para-
graph (f)(2)(ii) of this section, the con-
trolled group may select a person as the
designated entity by filing Form 8947 in
accordance with the form instructions.
The designated entity must state under
penalties of perjury that all members of
the controlled group have consented to
the selection of the designated entity.
The designated entity must maintain a
record of all member consents. Each
member of a controlled group must
maintain a record of its consent to the
controlled group’s selection of the des-
ignated entity.

(i) Requirement for affiliated groups;
agent for the group. If the controlled group,
without regard to foreign corporations in-
cluded under section 9008(d)(2)(B), is also
an affiliated group whose common parent
files a consolidated return for federal in-
come tax purposes, the designated entity is
the agent for the group (within the meaning
of § 1.1502-77 of this title).

(iii) IRS selection of a designated en-
tity. Except as provided in paragraph
(fH)(2)(ii) of this section, if a controlled
group does not select a designated entity
as provided in paragraph (f)(2)(i) of this
section, the IRS will select a member of
the controlled group as the designated
entity for the controlled group. If the
IRS selects the designated entity, then
all members of that controlled group
will be deemed to have consented to the
IRS’s selection of the designated entity.

(g) Fee year. The term fee year means
the calendar year in which the fee for a
particular sales year must be paid to the
government.

(h) Government programs. The term
government programs (collectively “Pro-
grams™), means—

(1) The Medicare Part B program;

(2) The Medicare Part D program;

(3) The Medicaid program;
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(4) Any program under which branded
prescription drugs are procured by the De-
partment of Veterans Affairs;

(5) Any program under which branded
prescription drugs are procured by the De-
partment of Defense; and

(6) The TRICARE retail pharmacy
program.

(i) Manufacturer or importer. The term
manufacturer or importer means the per-
son identified in the Labeler Code of the
National Drug Code (NDC) for a branded
prescription drug.

(i) NDC. The term NDC means the
National Drug Code. The NDC is a unique
identifier that is assigned to all drug prod-
ucts approved by the Food and Drug Ad-
ministration (FDA), including a branded
prescription drug. The Labeler Code is the
first five numeric characters of the NDC
or the first six numeric characters when
the available five-character code combina-
tions are exhausted.

(k) Orphan drugs—(1) In general. Ex-
cept as provided in paragraph (k)(2) of
this section, the term orphan drug means
any branded prescription drug for which
any person claimed a section 45C credit
and that credit was allowed for any tax-
able year.

(2) Exclusions. The term orphan drug
does not include—

(i) Any drug for which there has been a
final assessment or court order disallow-
ing the full section 45C credit taken for
the drug; or

(i) Any drug for any sales year after
the calendar year in which the FDA
approved the drug for marketing for any
indication other than the treatment of a
rare disease or condition for which a
section 45C credit was allowed, regard-
less of whether a section 45C credit was
allowed for the drug before, in the same
year as, or after this FDA designation.

(3) FDA marketing approval for treat-
ment of another rare disease or condition.
If a drug has prior FDA marketing ap-
proval for the treatment of a rare disease
or condition for which a section 45C
credit was allowed, and the FDA subse-
quently gives the drug marketing approval
for the treatment of another rare disease or
condition for which another section 45C
credit was also allowed, the drug retains
its status as an orphan drug provided the
FDA has never approved the drug for
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marketing for any indication other than
the treatment of a rare disease or condition
for which a section 45C credit was al-
lowed.

(4) Examples. The following examples

illustrate the rules of this paragraph (k):

Example 1: Allowance of section 45C credit and
later FDA marketing approval of drug for an indi-
cation other than the treatment of a rare disease or
condition. (i) Facts. Drug A is a branded prescription
drug that was not on the market before 2011. In
2011, a covered entity claimed a section 45C credit
for its qualified clinical testing expenses related to
Drug A. There was no final IRS assessment or court
order that disallowed the full credit for Drug A. In
2012, the FDA approved Drug A for marketing for
an indication other than the treatment of the rare
disease or condition for which the section 45C credit
was allowed and this indication was not for another
rare disease or condition for which a section 45C
was allowed.

(ii) Analysis. In 2011 and 2012, Drug A is an
orphan drug because: first, it was a branded pre-
scription drug for which a person claimed a sec-
tion 45C credit and for which that credit was
allowed for a taxable year; second, there was not
a final assessment or court order disallowing the
full credit taken for the drug; and third, before
2012, the FDA did not approve the drug for mar-
keting for any indication other than the treatment
of a rare disease or condition for which a section
45C credit was allowed. However, Drug A is not
an orphan drug for the 2013 sales year or later
sales years because in 2012 the FDA approved
Drug A for marketing for an indication other than
the treatment of the rare disease or condition for
which the section 45C credit was allowed and this
indication was not for treatment of another rare
disease or condition for which a section 45C credit
was allowed.

Example 2: FDA marketing approval of drug
for an indication other than the treatment of a rare
disease or condition and later allowance of sec-
tion 45C credit. (i) Facts. Drug B is a branded
prescription drug that was not on the market be-
fore 2011. In 2011, FDA approved Drug B for
marketing for the treatment of a rare disease or
condition and also approved Drug B for marketing
for an indication other than the treatment of a rare
disease or condition. In 2012, a covered entity
claimed a section 45C credit for its qualified clin-
ical testing expenses related to Drug B. There was
no final IRS assessment or court order that disal-
lowed the full credit for Drug B.

(i) Analysis. In 2011, Drug B is not an orphan
drug because no section 45C credit was allowed and
because the FDA approved Drug B for an indication
other than the treatment of a rare disease or condi-
tion. In 2012, although the covered entity was al-
lowed a section 45C credit for its qualified clinical
testing expenses related to Drug B and there was no
final IRS assessment or court order that disallowed
the full credit, Drug B still is not an orphan drug
because the FDA had approved the drug in 2011 for
marketing for an indication other than the treatment
of a rare disease or condition for which a section 45C
credit was allowed in 2012. Thus, Drug B is not an
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orphan drug for the 2012 sales year or later sales
years.

Example 3: Allowance of section 45C credit and
subsequent allowance of section 45C credit with no
intervening FDA marketing approval of drug for an
indication other than the treatment of a rare disease
or condition for which a section 45C credit was
allowed. (i) Facts. Drug C is a branded prescription
drug that was not on the market before 2010. In
2010, a covered entity claimed a section 45C credit
for its qualified clinical testing expenses related to
Drug C. In 2012, a covered entity claimed an addi-
tional section 45C credit for its qualified clinical
testing expenses related to Drug C for marketing for
the treatment of a rare disease or condition different
than the one for which the section 45C credit was
claimed in 2010. There was no final IRS assessment
or court order that disallowed the full credit for Drug
C in 2010 or 2012. The FDA has not approved Drug
C for an indication other than the treatment of a rare
disease or condition for which a section 45C was
allowed.

(ii) Analysis. In 2010 and 2011, Drug C is an
orphan drug because: first, it was a branded pre-
scription drug for which a person claimed a sec-
tion 45C credit and for which that credit was
allowed for a taxable year; second, there was not
a final assessment or court order disallowing the
full credit taken for the drug; and third, FDA had
not approved the drug for marketing for any indi-
cation other than the treatment of a rare disease or
condition for which a section 45C credit was al-
lowed. In 2012, Drug C retains its orphan drug
status because another section 45C credit was al-
lowed and the FDA did not approve Drug C for
marketing for any indication other than the treat-
ment of another rare disease or condition for
which a section 45C credit was allowed. Thus,
Drug C is an orphan drug for the 2013 sales year.

(I) Sales taken into account. The term
sales taken into account means branded
prescription drug sales after application
of the percentage adjustment table in
section 9008(b)(2) (relating to annual
sales less than $400,000,001). See
§ 51.5(a)(3).

(m) Sales year. The term sales year
means the second calendar year preced-
ing the fee year. Thus, for example, for
the fee year of 2014, the sales year is
2012.

Par. 6. Section 51.3 is added to read as

follows:

8 51.3 Information requested from
covered entities.

(@) In general. Annually, each covered
entity may submit a completed Form
8947, “Report of Branded Prescription
Drug Information,” in accordance with the
instructions for the form. Generally, the
form solicits information from covered
entities on NDCs, orphan drugs, desig-
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nated entities, rebates, and other informa-
tion specified by the form or its instruc-
tions.

(b) Due date. Form 8947 must be filed
by the date prescribed in guidance in the
Internal Revenue Bulletin.

8§ 51.3T [Removed]

Par. 7. Section 51.3T is removed.
Par. 8. Section 51.4 is added to read as
follows:

§ 51.4 Information provided by the
Agencies.

(@) In general. For each sales year, the
IRS will compile a list of branded pre-
scription drugs by NDC using the data
submitted on Forms 8947 and in error
reports submitted as part of the dispute
resolution process (described in § 51.7)
and, after applying appropriate due dili-
gence, will provide this list to the Agen-
cies. The Agencies will provide data to the
IRS on branded prescription drug sales
that occurred during the sales year by Pro-
gram and NDC. The Agencies will pro-
vide data for use in preparing the prelim-
inary fee calculation (described in §§ 51.5
and 51.6) and may revise or supplement
that data following review of error reports
submitted as part of the dispute resolution
process. The calculation methodology for
calculating the sales amounts for each
Program, including any reasonable esti-
mation techniques and assumptions that
the Agencies expect to use, is described in
this section.

(b) Medicare Part D—(1) In general.
CMS will determine branded prescrip-
tion drug sales under Medicare Part D
by aggregating the ingredient cost re-

ported in the “Ingredient Cost Paid”
field on the Prescription Drug Event
(PDE) records at the NDC level, re-
duced by discounts, rebates, and other
price concessions provided by the cov-
ered entity, for each sales year. CMS
will only include PDE data that Part D
sponsors have submitted by the PDE
submission deadline (within 6 months
after the end of the sales year) and that
CMS has approved for inclusion in the
Part D payment reconciliation.

(2) Discounts, rebates, and other price
concessions—(i) In general. For purposes
of paragraph (b)(1) of this section, the
term discounts, rebates, and other price
concessions means:

(A) Any direct and indirect remunera-
tion (DIR) (within the meaning of para-
graph (b)(2)(B) of this section), which
includes any DIR reported on the PDE
records at the point of sale and any DIR
reported on a Detailed DIR Report (within
the meaning of paragraph (b)(2)(C) of this
section); and

(B) Any coverage gap discount amount
(within the meaning of paragraph (b)(2)(D)
of this section).

(i) Direct and indirect remuneration.
For purposes of paragraph (b)(2)(A)(i) of
this section, the term direct and indirect
remuneration (DIR) has the same mean-
ing as found in the definition of actually
paid in 42 CFR 423.308.

(iii) Detailed DIR Report. For purposes
of paragraph (b)(2)(A)(i) of this section,
the term Detailed DIR Report means the
report containing any DIR (within the
meaning of paragraph (b)(2)(B) of this
section) that is collected yearly from Part
D sponsors at the NDC level.

(iv) Coverage gap discount amount.
For purposes of paragraph (b)(2)(A)(ii) of
this section, the term coverage gap dis-
count amount means a 50-percent
manufacturer-paid discount on certain
drugs under the Coverage Gap Discount
Program described in section 1860D-14A
of the Social Security Act.

(c) Medicare Part B—(1) In general.
CMS will determine branded prescription
drug sales under Medicare Part B using
the following two data sources:

(i) CMS will use data reported by man-
ufacturers pursuant to section 1847A(c) of
the Social Security Act to calculate the
annual weighted average sales price
(ASP) for each Healthcare Common Pro-
cedure Coding System (HCPCS) code for
the sales year.

(i) CMS will use the Medicare Part B
National Summary Data File located at http:/
www.cms.gov/NonldentifiableDataFiles/03
PartBNationalSummaryDataFile.asp to ob-
tain the number of allowed billing units per
HCPCS code for claims incurred during the
sales year.

(2) Calculation—(i) In general. Using
the data described in paragraph (c)(1) of
this section, CMS will determine branded
prescription drugs sales under Medicare
Part B as described in paragraphs (c)(3),
(4), and (5) of this section. CMS reports
sales amounts per HCPCS billing code,
not per NDC. Therefore, a covered enti-
ty’s total Part B sales amounts for all
NDCs in a given HCPCS billing code
appears under only one NDC in each
HCPCS bhilling code and the covered en-
tity’s remaining NDCs in the HCPCS bill-
ing code are listed with a sales amount of
zero.

(ii) Example of a Part B sales report:

HCPCS NDC Part B amount

J9876 12345-6789-01 $789,000
12345-6789-02 0
12345-6789-03 0
12345-6800-80 0
12345-6800-90 0
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(3) HCPCS code; single entity. For
each HCPCS code consisting solely and
exclusively of branded prescription
drugs (as identified by their respective
NDCs) manufactured by a single entity,
CMS will multiply the annual weighted
ASP by the total number of allowed
billing units paid during the sales year to
determine the total sales for all NDCs
associated with the HCPCS code attrib-
uted to Medicare Part B.

(4) HCPCS code; multiple manufactur-
ers and/or multiple drugs—(i) Step one.
For each HCPCS code consisting of a
mixture of branded prescription drugs
made by different manufacturers and/or a
mixture of branded prescription and ge-
neric drugs, CMS will determine—

(A) The annual weighted ASP for the
HCPCS code;

(B) The total number of allowed billing
units paid by Medicare Part B for each
HCPCS code during the sales year;

(C) The names of the entities engaged
in manufacturing each NDC assigned to
the HCPCS code; and

(D) Those entities (if any) identified in
paragraph (c)(4)(C) of this section that are
manufacturing branded prescription drugs
assigned to the HCPCS code.

(ii) Step two. Using the information
from paragraph (c)(4)(i) of this section,
CMS will then do the following:

(A) Calculate the proportion of sales,
expressed as a percentage, attributed to
each NDC assigned to the HCPCS code
by determining the percentage of total
sales reported to CMS by each manufac-
turer of NDC(s) that are assigned to the
HCPCS code. For example, if HCPCS
code JXXXX contains three drugs with a
total of $310,000 sales reported by man-
ufacturers to CMS for the sales year, and
$100,000 was reported for Drug A,
$200,000 was reported for Drug B, and
$10,000 was reported for Drug C, the pro-
portion of sales attributed to each NDC
will be 32.26 percent for Drug A, 64.52
percent for Drug B, and 3.22 percent for
Drug C; and

(B) For each NDC, multiply the prod-
uct of the annual weighted ASP and the
total allowed billing units paid by Medi-
care Part B for the HCPCS code by the
proportion of sales calculated in para-
graph (c)(4)(ii)(A) of this section to deter-
mine the sales reportable to the IRS (that
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is, percentage X (annual weighted ASP X
allowed units) = total sales reported to
IRS for the NDC). The sales for each
manufacturer’s NDCs assigned to a
HCPCS code are summed and the total
sales for each manufacturer’s NDCs in a
HCPCS code will be reported to the IRS.

(5) HCPCS code; unable to establish
a reliable proportion of sales. If CMS is
unable to establish a reliable proportion
of sales attributable to each NDC as-
signed to the HCPCS code using the
method  described in  paragraph
(©)(@)(ii)(A) of this section, CMS will
use Medicare Part D utilization percent-
ages in lieu of the proportion of sales
determined under paragraph
(c)(4)(ii)(A) of this section to perform
the calculation described in paragraph
(c)(4)(ii)(B) of this section.

(d) Medicaid. (1) CMS will deter-
mine the branded prescription drug sales
for Medicaid as the per-unit Average
Manufacturer Price (AMP) less the Unit
Rebate Amounts (URA) that CMS cal-
culates based on manufacturer-reported
pricing data multiplied by the number of
units reported billed by states to manu-
facturers. This data will be based on the
data reported to CMS for the sales year
by covered entities and the states for
drugs paid for by the states in the Med-
icaid Drug Rebate Program for the sales
year. The data will include all branded
prescription drug units for which the
states bill rebates to covered entities un-
der the Medicaid Drug Rebate Program.
This program includes, but is not limited
to, units paid for under various health
care plans such as fee for service, man-
aged care organizations, and drugs ad-
ministered in a non-retail setting such as
drugs administered in a physician’s of-
fice, clinic, hospital or other setting. The
Medicaid Drug Rebate Program’s calcu-
lated branded prescription drug fee does
not include state-only pharmaceutical
program sales or rebates.

(2) For any covered entity identified in
the first five (or six) digits of an NDC
during any of the four quarters of a sales
year, CMS will use the following meth-
odology to derive the sales figures that
account for third-party payers, such as
Medicare Part B:

358

(i) Report total dollars per NDC for
AMP minus URA multiplied by the units
reported by a state or states.

(ii) Determine the percentage of the
total amount reimbursed that is the Med-
icaid amount of that reimbursement. For
example, if the total amount reimbursed is
$100,000, and the Medicaid amount reim-
bursed is $20,000, then the percentage is
20 percent.

(iii) Multiply the percentage of the
Medicaid amount of that reimbursement
(in the example in paragraph (d)(2)(ii) of
this section, 20 percent) by the dollar fig-
ure derived from paragraph (d)(2)(i) of
this section (AMP minus URA multiplied
by units) to get the new adjusted sales
dollar totals.

(e) Department of Veterans Affairs.
VA will determine branded prescription
drug sales to VA by providing, by NDC,
the total amount paid (net of refunds and
rebates, when they are associated with a
specific NDC) for each branded prescrip-
tion drug procured by VA for its benefi-
ciaries during the sales year. For this pur-
pose, a drug is procured on the invoice
(billing) date. The basis of this informa-
tion will be national procurement data re-
ported during the sales year by VA’s
Pharmaceutical Prime Vendor to the VA
Pharmacy Benefits Management Service
and National Acquisition Center. VA
sales data includes the Industrial Funding
Fee and the Cost Recovery Fee because
these amounts are part of the price VA
pays to its Pharmaceutical Prime Vendor
to procure a drug.

(f) Department of Defense. DOD will
determine branded prescription drug sales
to DOD (for DOD programs other than
the TRICARE retail pharmacy program)
by providing, by Labeler Code, the man-
ufacturer’s name, the NDC, brand name,
and the amount paid (net of rebates and or
refunds) for each branded prescription
drug procured by DOD (for DOD pro-
grams other than the TRICARE retail
pharmacy program) during the sales year.
For DOD programs other than the TRI-
CARE retail pharmacy program, a drug is
procured based upon the date it was or-
dered. DOD includes the Industrial Fund-
ing Fee and the Cost Recovery Fee in its
drug sales data because these amounts are
part of the price DOD pays to procure a
drug.
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(9) TRICARE. DOD will determine
branded prescription drug sales to DOD
for the TRICARE retail pharmacy pro-
gram by providing, by Labeler Code, the
manufacturer’s name, the NDC, brand
name, and the amount paid (net of rebates
or refunds) for each branded prescription
drug procured by DOD through the TRI-
CARE retail pharmacy program during
the sales year. For the TRICARE retail
pharmacy program, a drug is procured
based upon the date it was dispensed. The
amount paid is based on the submitted
ingredient cost paid, aggregated by NDC,
for eligible TRICARE retail pharmacy
claims submitted during the program year,
minus any refunds or rebates for the cor-
responding claims.

8 51.4T [Removed]

Par. 9. Section 51.4T is removed.

Par. 10. Section 51.5 is added to read
as follows:

§ 51.5 Fee calculation.

(a) Fee components—(1) In general.
For every fee year, the IRS will calculate
a covered entity’s total fee as described in
this section. The IRS will determine a
covered entity’s total fee by applying, if
applicable, the adjustment amount de-
scribed in paragraph (e) of this section to
the entity’s allocated fee described in
paragraph (d) of this section.

(2) Calculation of branded prescrip-
tion drug sales. Each covered entity’s al-
located fee for any fee year is equal to an
amount that bears the same ratio to the
applicable amount as the covered entity’s
branded prescription drug sales taken into
account during the sales year bears to the
aggregate branded prescription drug sales

of all covered entities taken into account
during the sales year.

(3) Applicable amount. The applicable
amounts for fee years are—

Fee year Applicable amount
2011 $2,500,000,000
2012 $2,800,000,000
2013 $2,800,000,000
2014 $3,000,000,000
2015 $3,000,000,000
2016 $3,000,000,000
2017 $4,000,000,000
2018 $4,100,000,000
2019 and $2,800,000,000
thereafter

(4) Sales taken into account. A covered
entity’s branded prescription drug sales
taken into account during any calendar
year are as follows:

Covered entity’s branded prescription drug
sales during the calendar year that are:

Percentage of branded prescription drug sales
taken into account is

Not more than $5,000,000 0 percent
More than $5,000,000 but not more than 10 percent
$125,000,000

More than $125,000,000 but not more than 40 percent
$225,000,000

More than $225,000,000 but not more than 75 percent

$400,000,000

More than $400,000,000

100 percent

(b) Determination of branded prescrip-
tion drug sales. The IRS will compile
each covered entity’s branded prescription
drug sales for each Program by NDC.
Each NDC will be attributed to the cov-
ered entity identified in the Labeler Code
as of the end of the day on December 31°
of the sales year. For a covered entity that
is a controlled group, this includes all
NDCs in which a member of the covered
entity is identified. For this purpose, the
IRS may revise the list of NDCs as a
result of information received in the dis-
pute resolution process, and the data the
IRS uses to produce the final fee calcula-
tion will include any revisions provided
by the Agencies at the completion of the
dispute resolution process. Each covered
entity’s branded prescription drug sales
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will be reduced by its Medicaid state sup-
plemental rebate amounts in the following
manner. If CMS has Medicaid state sup-
plemental rebate information for a sales
year, CMS will report to the IRS branded
prescription drug sales for Medicaid net of
Medicaid state supplemental rebates. If
CMS does not have complete Medicaid
state supplemental rebate information for
a sales year, the IRS will reduce the
branded prescription drug sales that CMS
reported for Medicaid by Medicaid state
supplemental rebates reported by the cov-
ered entities on Form 8947.

(c) Determination of sales taken into
account. (1) For each sales year and for
each covered entity, the IRS will calculate
sales taken into account. The resulting
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number is the numerator of the ratio de-
scribed in paragraph (d)(1) of this section.

(2) For each sales year, the IRS will
calculate the aggregate branded prescrip-
tion drug sales taken into account for all
covered entities. The resulting number is
the denominator of the ratio described in
paragraph (d)(2) of this section.

(d) Allocated fee calculation. For each
covered entity for each fee year, the IRS
will calculate the entity’s allocated fee by
multiplying the applicable amount from
paragraph (a)(2) of this section by a frac-
tion—

(1) The numerator of which is the cov-
ered entity’s branded prescription drug
sales taken into account during the sales
year (described in paragraph (c)(1) of this
section); and
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(2) The denominator of which is the
aggregate branded prescription drug sales
taken into account for all covered entities
during the same year (described in para-
graph (c)(2) of this section).

(e) Adjustment amount—(1) In gen-
eral. In addition to the allocated fee com-
puted under paragraph (d) of this section,
the IRS will also automatically calculate
for each covered entity an adjustment
amount. An adjustment amount reflects
the difference between the allocated fee
determined for the covered entity in the
immediately preceding fee year, using
data from the second calendar year pre-
ceding that fee year, and what the allo-
cated fee would have been for that entity
for the immediately preceding fee year
using data from the calendar year imme-
diately preceding that fee year. For exam-
ple, for 2014, the adjustment amount for a
covered entity will be the difference be-
tween the entity’s 2013 allocated fee, us-
ing 2011 data, and what the 2013 allo-
cated fee would have been using 2012
data. Although the adjustment reflects a
revision of the prior year’s fee based on
data from the year immediately preceding
the prior fee year, the adjustment is only
taken into account by adding it to or sub-
tracting it from the allocated fee computed
under paragraph (d) of this section for the
current fee year to arrive at the total fee
for the current fee year. An adjustment
amount is treated as a component of the
current year’s fee. For purposes of section
6601, any increase in the allocated fee
computed under paragraph (d) of this sec-
tion for the current fee year resulting from
any adjustment amount, along with the
remainder of the fee, is treated as a fee
liability due on the due date for the current
year’s fee. For purposes of sections 6511
and 6611, any adjustment amount that de-
creases the allocated fee computed under
paragraph (d) of this section for the cur-
rent fee year is treated as a payment to-
wards the current fee liability made on the
due date of the current fee year.

(2) Amounts paid to a covered entity
because of an adjustment amount. If a
covered entity’s adjustment amount re-
duces the fee computed under paragraph
(d) of this section below zero and results
in an amount due to the covered entity for
the fee year, the IRS will pay this amount
due to the covered entity. A covered entity
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does not file Form 843, Claim for Refund
and Request for Abatement, to receive this
amount owed to a covered entity.

§ 51.5T [Removed]

Par. 11. Section 51.5T is removed.
Par. 12 Section 51.6 is added to read as
follows:

8 51.6 Notice of preliminary fee
calculation.

(a) Content of notice. For each sales
year, the IRS will make a preliminary
calculation of the fee for each covered
entity as described in § 51.5. The IRS will
notify each covered entity of its prelimi-
nary fee calculation for that sales year.
The notification to a covered entity of its
preliminary fee calculation will include—

(1) The covered entity’s allocated fee;

(2) The covered entity’s branded pre-
scription drug sales, by NDC, by Pro-
gram;

(3) The covered entity’s branded pre-
scription drug sales taken into account
after application of § 51.5(a)(4);

(4) The aggregate branded prescription
drug sales taken into account for all cov-
ered entities;

(5) The covered entity’s adjustment
amount calculated as described in
§ 51.5(e); and

(6) A reference to the fee dispute res-
olution procedures set forth in guidance
published in the Internal Revenue Bulle-
tin.

(b) Time of notice. The IRS will send
each covered entity notice of its prelimi-
nary fee calculation by the date prescribed
in guidance published in the Internal Rev-
enue Bulletin.

8 51.6T [Removed]

Par. 13. Section 51.6T is removed.
Par. 14. Section 51.7 is added to read
as follows:

8 51.7 Dispute resolution process.

(@) In general. Upon receipt of its pre-
liminary fee calculation, each covered en-
tity will have an opportunity to dispute
this calculation by submitting to the IRS
an error report as described in this section.
The IRS will provide its final determina-
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tion with respect to error reports no later
than the time the IRS provides a covered
entity with a final fee calculation.

(b) Error report information. To assert
that there have been one or more errors in
the drug sales data reported by a Program,
the mathematical calculation of the fee,
the rebate data, the listing of an NDC for
an orphan drug, or any other error, a cov-
ered entity must submit an error report
with each asserted error reported on a
separate line. The report must include the
following information—

(1) Entity name, address, and Em-
ployer Identification Number (EIN) as
previously reported on the Form 8947;

(2) The name, telephone number, fax
number, and e-mail address (if available)
of one or more employees or representa-
tives of the entity with whom the IRS may
discuss the claimed errors. If the represen-
tative is not an employee of the covered
entity who is authorized under section
6103 or designated on Form 8947 to dis-
cuss the information reported on Form
8947 with the IRS, a Form 2848, “Power
of Attorney and Declaration of Represen-
tative,” must be filed with the error report;

(3) For an error in the drug sales data
reported by a Program, the name of the
Program that reported the data, the NDC,
the specific amount of sales data disputed,
the proposed corrected amount, an expla-
nation of why the Agency should use the
proposed corrected data instead, and doc-
umentation of any Program drug sales
data or other information used to establish
the existence of any errors.

(4) For a mathematical calculation er-
ror, the specific calculation element(s) that
the entity disputes and its proposed cor-
rected calculation;

(5) For a rebate data error, the NDC for
the drug to which it relates; a discussion
of whether the data used in the prelimi-
nary fee calculation matches previously
reported Form 8947 data on rebates; and,
if the data used in the preliminary fee
calculation does match the Form 8947
data, an explanation of why the Form
8947 data was erroneous and why the IRS
should use the proposed corrected data
instead;

(6) For the listing of an NDC for an
orphan drug, the name and NDC of the
orphan drug; a discussion of whether the
data used in the preliminary fee calcula-
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tion matches previously reported Form
8947 data on orphan drugs; and, if the data
used in the preliminary fee calculation
does match the Form 8947 data, an expla-
nation of why the Form 8947 data was
erroneous and why the IRS should use the
proposed corrected data instead,;

(7) For any other asserted error, an
explanation of the nature of the error, how
the error affects the fee calculation, an
explanation of how the entity established
that an error occurred, the proposed cor-
rection to the error, and an explanation of
why the IRS or Agency should use the
proposed corrected data instead,;

(8) If an entity is using data to establish
the existence of an error and that data was
not reported on Form 8947 or contained in
the notification of the preliminary fee cal-
culation, a description of what the data is,
how the entity acquired the data, and who
maintains it; and

(9) Documentation of any rebate and
orphan drug data, or other information
used to establish the existence of any er-
rors.

(c) Form, manner, and timing of sub-
mission. Each covered entity must submit
its error report(s) in the form and manner
that is prescribed in guidance published in
the Internal Revenue Bulletin. This guid-
ance will also prescribe the date by which
each covered entity must submit its re-
port(s).

(d) Finality. A covered entity must as-
sert any basis for contesting its prelimi-
nary fee calculation during the dispute
resolution period. In the interest of pro-
viding finality to the fee calculation pro-
cess, the IRS will not accept an error
report after the end of the dispute resolu-
tion period or alter the final fee calculation
on the basis of information provided after
the end of the dispute resolution period.

8 51.7T [Removed]

Par. 15. Section 51.7T is removed.
Par. 16. Section 51.8 is added to read
as follows:

8§ 51.8 Notification and payment of fee.

(a) Notification of final fee calculation.
No later than August 31° of each fee year,
the IRS will send each covered entity its
final fee calculation for that year. In any
fee year, the IRS will base its final fee
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calculation on data provided to it by the
Agencies as adjusted pursuant to the dis-
pute resolution process. The notification
to a covered entity of its final fee calcu-
lation will include—

(1) The covered entity’s allocated fee;

(2) The covered entity’s adjustment
amount calculated as described in § 51.5;

(3) The covered entity’s branded pre-
scription drug sales, by NDC, by Pro-
gram;

(4) The covered entity’s branded pre-
scription drug sales taken into account
after application of § 51.5(a)(4);

(5) The aggregate branded prescription
drug sales taken into account for all cov-
ered entities; and

(6) The final determination with re-
spect to error reports.

(b) Differences in preliminary fee cal-
culation and final fee calculation. A cov-
ered entity’s final fee calculation may dif-
fer from the covered entity’s preliminary
fee calculation because of changes made
pursuant to the dispute resolution process
described in § 51.7. Even if a covered
entity did not file an error report described
in § 51.7, a covered entity’s final fee may
differ from a covered entity’s preliminary
fee because of a change in data reported
by the Agencies after resolution of error
reports, including a change in the aggre-
gate prescription drug sales figure. A
change in aggregate prescription drug
sales data can affect each covered entity’s
fee because each covered entity’s fee is a
fraction of the aggregate fee collected
from all covered entities. A covered enti-
ty’s final fee may also differ from its
preliminary fee calculation because the
data used in the preliminary fee calcula-
tion may have contained inaccurate
branded prescription drug sales informa-
tion that was corrected or updated at the
conclusion of the dispute resolution pro-
cess.

(c) Payment of final fee. Each covered
entity must pay its final fee by September
30" of the fee year. For a controlled
group, the payment must be made using
the designated entity’s EIN as reported on
Form 8947. The fee must be paid by elec-
tronic funds transfer as required by
§ 51.6302-1. There is no tax return to be
filed for the fee.

(d) Joint and several liability. In the
case of a controlled group that is liable for
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the fee, all members of the controlled
group are jointly and severally liable for
the fee. Accordingly, if a controlled
group’s fee is not paid, the IRS will sep-
arately assess each member of the group
for the full amount of the controlled
group’s fee.

§ 51.8T [Removed]

Par. 17. Section 51.8T is removed.
Par. 18. Section 51.9 is added to read
as follows:

§ 51.9 Tax treatment of fee.

(a) Treatment as an excise tax. The fee
imposed by section 9008 is treated as an
excise tax for purposes of subtitle F of the
Internal Revenue Code (Code) (sections
6001-7874). Thus, references in subtitle F
to “taxes imposed by this title,” “internal
revenue tax,” and similar references, are
also references to the fee imposed by sec-
tion 9008. For example, the fee imposed
by section 9008 is assessed (section
6201), collected (sections 6301, 6321, and
6331), enforced (section 7402 and 7403),
subject to examination and summons (sec-
tion 7602), and subject to confidentiality
rules (section 6103) in the same manner as
taxes imposed by the Code.

(b) Deficiency procedures. The defi-
ciency procedures of sections 6211-6216
do not apply to the fee imposed by section
9008.

(c) Limitation on assessment. The IRS
must assess the amount of the fee for any
fee year within three years of September
30" of that fee year.

(d) Application of section 275. The fee
is treated as a tax described in section
275(a)(6) (relating to taxes for which no
deduction is allowed).

§ 51.9T [Removed]

Par. 19. Section 51.9T is removed.
Par. 20. Section 51.10 is added to read
as follows:

§ 51.10 Refund claims.

Any claim for a refund of the fee must
be made by the person that paid the fee to
the government and must be made on
Form 843, “Claim for Refund and Request
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for Abatement,” in accordance with the
instructions for that form.

§ 51.10T [Removed]

Par. 21. Section 51.10T is removed.
Par. 22. Section 51.11T is revised to
read as follows:

§ 51.11T Effective/applicability date.

(a) through (b) [Reserved]. For further
guidance see § 51.11(a) through (b).

(c) Section 51.2T(e)(3) applies to any
fee on branded prescription drug sales that
is due on or after January 1, 2015.

(d) The applicability of 8§ 51.2T(e)(3)
expires on July 24, 2017.

Par. 23. Section 51.11 is added to read
as follows:

§ 51.11 Effective/applicability date.

(a) Except as otherwise provided in
this section, 88§ 51.1 through 51.10 apply
on and after July 28, 2014.

(b) Section 51.2(e)(3) applies on July
28, 2014 through December 31, 2014.

(c) [Reserved]. For further guidance
see 8§ 51.11T(c).

8 51.12T [Removed]

Par. 24. Section 51.12T is removed.
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Par. 25. Section 51.6302-1 is added to
read as follows:

§ 51.6302-1 Method of paying the
branded prescription drug fee.

(a) Fee to be paid by electronic funds
transfer. Under the authority of section
6302(a), the fee imposed on branded pre-
scription drug sales by section 9008 and
8 51.5 must be paid by electronic funds
transfer as defined in § 31.6302-1(h)(4)(i)
of this title, as if the fee were a depository
tax. For the time for paying the fee, see
§ 51.8.

(b) Effective/applicability date. This
section applies on and after July 28, 2014.

§ 51.6302-1T [Removed]

Par. 26. Section 51.6302-1T is re-

moved.

PART 602—OMB CONTROL
NUMBERS UNDER THE
PAPERWORK REDUCTION ACT

Par. 27. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 28. In § 602.101, paragraph (b) is
amended by:

1. Removing the entry for 51.8T from
the table; and
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2. Adding entries, in numerical order,
for 51.2()(2)(ii) and 51.7 to the table
to read as follows:

§ 602.101 OMB Control numbers.

* * * * %

(b) * * %

CFR part or section Current

where identified OMB
and described control no.

* * k* * *

51.2(0)(2) (1) vvovererer e 1545-2209
o3 1545-2209
* * k* * *

John Dalrymple,
Deputy Commissioner for
Services and Enforcement.

Approved July 22, 2014.

Mark J. Mazur,
Assistant Secretary of the Treasury
(Tax Policy).

(Filed by the Office of the Federal Register on July 25, 2014
8:45 a.m., and published in the issue of the Federal Register
for July 28, 2014, 79 F.R. 43699)
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Part lll. Administrative, Procedural, and Miscellaneous

26 CFR 601.105: Examination of returns and claims
for refund, credit, or abatement; determination of
correct tax liability.

(Also 88 36B, 5000A, 1.36B-2, 1.36B-2T, 1.36B-3,
1.36B-3T, 1.5000A-3.)

Rev. Proc. 2014-37

SECTION 1. PURPOSE

This revenue procedure provides in-
dexing adjustments for certain provisions
under sections 36B and 5000A of the In-
ternal Revenue Code. In particular, it up-
dates the Applicable Percentage Table in
§ 36B(b)(3)(A)(i). This table is used to
calculate an individual’s premium tax
credit for taxable years beginning after
calendar year 2014. This revenue proce-
dure also updates the required contribu-
tion percentage in § 36B(c)(2)(C)(i)(I1),
which is used to determine whether an
individual is eligible for affordable
employer-sponsored minimum essential
coverage under § 36B for plan years be-
ginning after calendar year 2014. Addi-
tionally, this revenue procedure cross-
references the required contribution
percentage under § 5000A(e)(1)(A) for
plan years beginning after calendar year
2014, as determined under guidance is-
sued by the Department of Health and
Human Services. This percentage is used
to determine whether an individual is eli-
gible for an exemption from the individual
shared responsibility payment because of
a lack of affordable minimum essential
coverage.

SECTION 2. BACKGROUND

.01 Under § 36B(a), certain taxpayers
are allowed a refundable premium tax
credit to help individuals and families af-
ford health insurance purchased through
an Exchange.

.02 Section 36B(b)(2) provides that a
taxpayer’s premium tax credit is the lesser
of the premiums for the plan or plans in
which the taxpayer or one or more mem-
bers of the taxpayer’s family enroll and
the excess of the premiums for the appli-
cable second lowest cost silver plan cov-
ering the taxpayer’s family, sometimes
called the benchmark plan, over the tax-
payer’s contribution amount. A taxpayer’s
contribution amount is the product of the
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taxpayer’s household income and an ap-
plicable percentage that increases as the
taxpayer’s household income increases.
The applicable percentage is determined
under rules specified in § 36B(b)(3)(A)(i).

.03 Taxpayers must use the percentage
table in § 36B(b)(3)(A)(i) to compute
their applicable percentages. Section
36B(b)(3)(A)(ii) provides that, for taxable
years beginning in 2015, the percentages
in the table under § 36B(b)(3)(A)(i) must
be adjusted to reflect the excess of the rate
of premium growth over the rate of in-
come growth for the preceding calendar
year.

.04 Section 36B(c)(2)(B) provides that
a coverage month does not include any
month with respect to an individual if for
such month the individual is eligible for
minimum essential coverage other than
eligibility for coverage in the individual
market described in § 5000A(f)(1)(C).
Under § 36B(c)(2)(C), an individual is not
treated as eligible for employer-sponsored
minimum essential coverage if the re-
quired contribution with respect to the
plan exceeds 9.5 percent (the Section 36B
Required Contribution Percentage) of the
applicable taxpayer’s household income.
Section 36B(c)(2)(C)(iv) provides that,
for plan years beginning in 2015, the Sec-
tion 36B Required Contribution Percent-
age is updated in the same manner that the
applicable percentage is adjusted under
§ 36B(b)(3)(A)(ii).

.05 Temporary and final regulations re-
leased on July 24, 2014, (T.D. 9683) pro-
vide that the percentages in the Applicable
Percentage Table and the Section 36B Re-
quired Contribution Percentage will be
updated by the ratio of premium growth in
the preceding calendar year to income
growth in the preceding calendar year. See
88 1.36B-2T(c)(3)(v)(C), and 1.36B-
3T(g)(1) of the temporary Income Tax
Regulations.

.06 Sections 1.36B-2T(c)(3)(v)(C) and
1.36B-3T(g)(1) further provide that the
percentages in the Applicable Percentage
Table and the Section 36B Required Con-
tribution Percentage may be further ad-
justed to reflect updates to the data used to
compute the ratio of premium growth to
income growth for the 2014 calendar year
or updates to the data sources used to the
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compute the ratio of premium growth to
income growth.

.07 Starting in 2014, § 5000A provides
for each individual to have minimum es-
sential coverage for each month, qualify
for an exemption, or make a payment (the
individual shared responsibility payment)
when filing his or her federal income tax
return.

.08 Section 5000A(e)(1)(A) provides
that an individual is exempt from § 5000A
for a month if the individual’s required
contribution for minimum essential cover-
age exceeds 8 percent (the Section 5000A
required contribution percentage) of the
individual’s household income. Section
5000A(e)(1)(D) provides that, for plan
years beginning after 2014, the Section
5000A required contribution percentage is
the percentage the Secretary of Health and
Human Services determines reflects the
excess of the rate of premium growth be-
tween the preceding calendar year and
2013 over the rate of income growth for
that period.

SECTION 3. DEFINITIONS

.01 Premium Growth for the Preceding
Calendar Year means the quotient deter-
mined by dividing the projected per en-
rollee spending for employer-sponsored
private health insurance for the preceding
calendar year by the projected per enrollee
spending for employer-sponsored private
health insurance for the calendar year two
years prior. The projections are the Na-
tional Health Expenditure Projections
published by the Centers for Medicare and
Medicaid Services Office of the Actuary.

.02 Income Growth for the Preceding
Calendar Year means the quotient deter-
mined by dividing the projected GDP per
capita for the preceding calendar year by
projected GDP per capita for the calendar
year two years prior. The projections are
the National Health Expenditure Projec-
tions published by the Centers for Medi-
care and Medicaid Services Office of the
Actuary.

.03 Adjustment Ratio means the quo-
tient determined by dividing (1) the pre-
mium growth for the preceding calendar
year by (2) the income growth for the
preceding calendar year.
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.04 Applicable
means the table
8§ 36B(b)(3)(A)(i).

.05 Section 36B Required Contribution
Percentage means the percentage pro-
vided for in 8 36B(c)(2)(C)(i)(I1).

.06 Preceding Year Applicable Per-
centage Table means (1) the preceding
calendar year’s Applicable Percentage Ta-
ble as calculated pursuant to this revenue
procedure, or (2) for the 2015 calendar
year, the Applicable Percentage Table
provided in § 36B(b)(3)(A)(i) and
§ 1.36B-3T(g).

.07 Preceding Year Section 36B Re-
quired Contribution Percentage means
(1) the preceding calendar year’s Section
36B Required Contribution Percentage as
calculated pursuant to this revenue proce-

Percentage Table
provided for in

dure, or (2) for the 2015 calendar year, the
required contribution percentage provided
in § 36B(c)(2)(C)(i)(1l) and § 1.36B-
2T(©)R)W)(C).

SECTION 4. ADJUSTMENT
METHODOLOGY

The Applicable Percentage Table is ad-
justed annually by multiplying each pre-
mium percentage in the Preceding Year
Applicable Percentage Table by the Ad-
justment Ratio. The Section 36B Required
Contribution Percentage is adjusted annu-
ally by multiplying the Preceding Year
Section 36B Required Contribution Per-
centage by the Adjustment Ratio. The Ap-
plicable Percentage Table and the Section
36B Required Contribution Percentage
calculated under this revenue procedure

are rounded to hundredths of a percentage
point.

The Applicable Percentage Table and
the Section 36B Required Contribution
Percentage may be further adjusted to re-
flect updates to the data used to compute
the ratio of premium growth to income
growth for the 2014 calendar year or up-
dates to the data sources used to compute
the ratio of premium growth to income
growth.

SECTION 5. ADJUSTED ITEMS

.01 Applicable Percentage Table for
2015. For taxable years beginning in
2015, the Applicable Percentage Table for
purposes of 8§ 36B(b)(3)(A)(i) and
§ 1.36B-3T(g) is:

Household income percentage of Federal poverty line: Initial percentage Final percentage
Less than 133% 2.01% 2.01%
At least 133% but less than 150% 3.02% 4.02%
At least 150% but less than 200% 4.02% 6.34%
At least 200% but less than 250% 6.34% 8.10%
At least 250% but less than 300% 8.10% 9.56%
At least 300% but not more than 400% 9.56% 9.56%

.02 Section 36B Required Contribution
Percentage for 2015. For plan years be-
ginning in 2015, the required contribution
percentage for purposes of
§ 36B(c)(2)(C)(i)(I) and §& 1.36B-
2T(c)(3)(v)(C) is 9.56%.

.03 Section 5000A Required Contribu-
tion Percentage. As specified in the Mar-
ket Standards for 2015 and Beyond final
rule, 79 Fed. Reg. 30240 (May 27, 2014),
for plan years beginning in 2015, the Sec-
tion 5000A required contribution percent-
age for purposes of 8 5000A(e)(1)(A) and
§ 1.5000A-3(e)(2) is 8.05%.

SECTION 6. EFFECTIVE DATE
This revenue procedure is effective for
taxable years and plan years beginning

after December 31, 2014.

SECTION 7. DRAFTING
INFORMATION

The principal author of this revenue
procedure is Arvind Ravichandran of the
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Office of Associate Chief Counsel (In-
come Tax and Accounting). For further
information regarding this revenue proce-
dure, contact Mr. Ravichandran at (202)
317-4718 (not a toll-free Number).

26 CFR 601.105: Examination of returns and claims
for refund, credit, or abatement; determination of
correct tax liability.

(Also Part 1, § 36B).

Rev. Proc. 2014-41
SECTION 1. PURPOSE

This revenue procedure provides guid-
ance that a taxpayer may use to compute
the deduction under § 162 of the Internal
Revenue Code for health insurance costs
for self-employed individuals and the pre-
mium tax credit allowed under § 36B.

SECTION 2. BACKGROUND
.01 Under § 162(1), a taxpayer who is

an employee within the meaning of
8 401(c)(1)—agenerally, a self-employed
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individual—is allowed a deduction for all
or a portion of the taxpayer’s premiums
paid during the taxable year for health
insurance for the taxpayer, the taxpayer’s
spouse, the taxpayer’s dependents, and
any child of the taxpayer under the age of
27. The deduction allowed under § 162(l)
is limited to the taxpayer’s earned income
from the trade or business with respect to
which the health insurance plan is estab-
lished. A taxpayer’s § 162(l) deduction is
allowed in computing adjusted gross in-
come. See § 62(a)(1).

.02 Section 36B allows a premium tax
credit to taxpayers who enroll in a quali-
fied health plan, as defined in § 1.36B-
1(c) of the Income Tax Regulations, to
assist with the cost of health care cover-
age. The amount of a taxpayer’s premium
tax credit is based on the taxpayer’s
household income as defined in
8 36B(d)(2)(A). A taxpayer’s household
income is calculated using modified ad-
justed gross income. Modified adjusted
gross income is adjusted gross income
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plus certain items enumerated in
§ 36B(b)(2)(B). Consequently, the
amount of a taxpayer’s premium tax credit
is based in part on the amount of the
taxpayer’s adjusted gross income.

.03 Some taxpayers enrolled in a qual-
ified health plan and eligible for the pre-
mium tax credit may also be allowed a
deduction under § 162(I). Section
1.162()-1T of the Temporary Income
Tax Regulations provides rules for tax-
payers who claim a 8 162(l) deduction and
also may be eligible for a § 36B credit for
the same qualified health plan or plans.
Under § 1.162(1)-1T(a)(1), a taxpayer is
allowed a § 162(I) deduction for specified
premiums not to exceed an amount equal
to the lesser of (1) the specified premiums
less the premium tax credit attributable to
the specified premiums, and (2) the sum of
the specified premiums not paid through
advance credit payments and the addi-
tional tax imposed under § 36B(f)(2)(A)
and 8§ 1.36B-4(a)(1) with respect to the
specified premiums after the application
of the limitation on additional tax in
§ 36B(f)(2)(B) and & 1.36B-4(a)(3).
Specified premiums are premiums for a
specified qualified health plan or plans for
which the taxpayer may otherwise claim a
deduction under 8§ 162(I). A specified
qualified health plan is a qualified health
plan, as defined in 81.36B-1(c), covering
the taxpayer, the taxpayer’s spouse, or a
dependent of the taxpayer (enrolled fam-
ily member) for a month that is a coverage
month within the meaning of § 1.36B-
3(c) for the enrolled family member. See
8 1.162(1)-1T(a)(2). If a specified quali-
fied health plan covers individuals other
than enrolled family members, the speci-
fied premiums include only the portion of
the premiums for the specified qualified
health plan that is allocable to the enrolled
family members under rules similar to
8 1.36B-3(h), which provides rules for
determining the amount under § 1.36B-
3(d)(1) when two families are enrolled in
the same qualified health plan. See
8 1.162(1)-1T(a)(2). Specified premiums
not paid through advance credit payments
equal the amount of the specified premi-
ums minus the advance credit payments
attributable to the specified premiums. See
§ 1.162(1)-1T(a)(3).

.04 Taxpayers who receive advance
credit payments for a plan for which
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they claim a 8 162(I) deduction determine
the limit on additional tax under
8 36B(f)(2)(B) using the rules in § 1.36B-
4T (a)(3)(iii). These rules require the tax-
payer to determine whether the taxpayer
can meet the requirements to use a limi-
tation on additional tax by testing the low-
est limitation amount and sequentially
moving up to the highest limitation
amount. To meet the requirements for a
limitation amount, the taxpayer’s house-
hold income as a percentage of the Fed-
eral poverty line must be less than or
equal to the maximum household income
as a percentage of the Federal poverty line
for which that limitation is available. For
these purposes, household income is de-
termined by using a § 162(l) deduction
equal to the sum of specified premiums
for the plan not paid through advance
credit payments and the limitation
amount in addition to any deduction al-
lowable under § 162(1) for premiums
other than specified premiums. If the
taxpayer cannot meet the requirements
for any limitation amount, the limitation
on additional tax in § 36B(f)(2)(B) does
not apply to the taxpayer.

.05 Because the § 162(l) deduction is
allowed in computing adjusted gross in-
come and because adjusted gross income
is necessary for computing the premium
tax credit, the taxpayer must know the
allowable § 162(l) deduction to compute
the premium tax credit. Thus, the amount
of the § 162(l) deduction is based on the
amount of the § 36B premium tax credit,
and the amount of the credit is based on
the amount of the deduction — a circular
relationship. Consequently, a taxpayer el-
igible for both a § 162(l) deduction for
premiums paid for qualified health plans
and a § 36B premium tax credit may have
difficulty determining the amounts of
those items.

SECTION 3. SCOPE

This revenue procedure applies to a
taxpayer who is allowed a deduction un-
der 8 162(1) for the taxable year for spec-
ified premiums, as defined in § 1.162(l)-
1T(a)(2). This revenue procedure is
intended to provide taxpayers with calcu-
lation methods that resolve the circular
relationship between the § 162(l) deduc-
tion and the § 36B tax credit and that
satisfy the requirements of applicable tax
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law. Using the calculations in this revenue
procedure is optional. A taxpayer may
determine amounts of the § 162(l) deduc-
tion and the § 36B tax credit using any
method, provided that the amounts
claimed satisfy the requirements of appli-
cable tax law, including § 36B, § 162(),
and the regulations issued under those
sections.

SECTION 4. DEDUCTION FOR
PREMIUMS OTHER THAN
SPECIFIED PREMIUMS

The calculations in section 5 of this
revenue procedure apply only to specified
premiums, as defined in § 1.162(1)-
1T(a)(2). A taxpayer should not apply the
calculations or the rules in this revenue
procedure to premiums that are not spec-
ified premiums. Examples of premiums
that are not specified premiums are: pre-
miums paid for coverage other than a
qualified health plan; premiums paid for a
qualified health plan other than during a
coverage month; and premiums paid to
cover an individual other than the tax-
payer, the taxpayer’s spouse, or a depen-
dent of the taxpayer. To the extent a tax-
payer may claim a § 162(l) deduction for
premiums that are not specified premiums,
the taxpayer should treat the deductions as
the taxpayer treats all other deductions in
determining adjusted gross income, mod-
ified adjusted gross income, and house-
hold income. See Example 3 of section 7
for an example illustrating the application
of this section 4.

SECTION 5. COMPUTATIONS

A taxpayer described in section 3 of
this revenue procedure may use the calcu-
lations described in this section 5 to de-
termine the amounts of the § 162(I) de-
duction for specified premiums and the
premium tax credit. Taxpayers who re-
ceived advance credit payments should
determine which limit on additional tax
applies by following the rules in § 1.36B-
4T (a)(3)(iii) before performing the com-
putations in this section. Taxpayers may
use either the iterative calculation in sec-
tion 5.01 or the alternative calculation de-
scribed in section 5.02 to compute the
8§ 162(1) deduction for specified premiums
and the premium tax credit. Section 5.03
provides additional detail on applying the
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limitations in § 162(I) when performing
the calculations in sections 5.01 and 5.02.

.01 Iterative calculation

(1) Step 1: Determine adjusted gross
income, modified adjusted gross income,
and household income by taking a
8 162(l) deduction for the amount of spec-
ified premiums after applying the limit in
section 5.03;

(2) Step 2: Compute the premium tax
credit using the adjusted gross income,
modified adjusted gross income, and
household income determined in Step 1;

(3) Step 3: Determine the § 162(l) de-
duction by subtracting the Step 2 premium
tax credit amount from the specified pre-
miums and then applying the limit in sec-
tion 5.03;

(4) Step 4: Compute the premium tax
credit using the adjusted gross income,
modified adjusted gross income and house-
hold income determined by taking into ac-
count the § 162(l) deduction in Step 3;

(5) Step 5: Repeat Step 3 by substitut-
ing the Step 4 premium tax credit for the
Step 2 premium tax credit.

(6) Step 6: If changes in both the
§ 162(1) deduction and the premium tax
credit from Steps 2 and 3 to Steps 4 and 5
are less than $1, use the section 162(l)
deduction and premium tax credit
amounts for the specified premiums deter-
mined in Steps 4 and 5. If the change in
either the § 162(l) deduction or the pre-
mium tax credit from Steps 2 and 3 to
Steps 4 and 5 is not less than $1, repeat
Steps 4 and 5 (using amounts determined
in the immediately preceding iteration)
until changes in both the § 162(1) deduc-
tion and the premium tax credit between
iterations are less than $1.

The taxpayer may claim a premium tax
credit and § 162(1) deduction for the spec-
ified premiums equal to the amounts de-
termined under Step 6. If a taxpayer is
unable to complete Step 6 because
changes between iterations always exceed
$1, the taxpayer should not use the itera-
tive calculation method, but may use the
alternative calculation method in section
5.03 or another method that produces
amounts that satisfy applicable tax law.
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.02 Alternative calculation

(1) Step 1: Determine adjusted gross
income, modified adjusted gross income,
and household income by taking a
8 162(l) deduction for the amount of spec-
ified premiums after applying the limit in
section 5.03;

(2) Step 2: Compute the initial pre-
mium tax credit using the adjusted gross
income, modified adjusted gross income,
and household income determined in Step 1;

(3) Step 3: Determine the § 162(l) de-
duction by subtracting the Step 2 premium
tax credit amount from the specified pre-
miums and then applying the limit in sec-
tion 5.03;

(4) Step 4: Compute the final premium
tax credit using the adjusted gross income,
modified adjusted gross income and
household income determined by taking into
account the § 162(1) deduction in Step 3.

The taxpayer may claim the amount of
the premium tax credit determined under
Step 4 and the amount of § 162(l) deduc-
tion for the specified premiums deter-
mined under Step 3.

.03 Limits on § 162(I) deduction

(1) This section 5.03 applies to the
iterative calculation in section 5.01 and
the alternative calculation in section 5.02.
See Example 1 of section 7 for an example
illustrating this section 5.03.

(2) A taxpayer’s § 162(I) deduction
may not exceed the lesser of:

(A) The taxpayer’s earned income
(within the meaning of § 401(c)) derived
by the taxpayer from the trade or business
with respect to which the health insurance
is established; and

(B) The sum of (1) the specified pre-
miums not paid through advance credit
payments, and (2) the limitation on addi-
tional tax determined under § 1.36B-
4T (@)(3)(iii).

SECTION 6. TAXPAYERS WITH
COVERAGE MONTHS FOR
WHICH NO SECTION 162(I)
DEDUCTION IS ALLOWED

This section 6 applies to taxpayers de-
scribed in section 3 of this revenue proce-
dure who have a premium assistance
amount, as described in § 36B(b)(2) and
8 1.36B-3(d), for one or more coverage
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months for premiums that are not speci-
fied premiums. For example, if a taxpayer
has a premium assistance amount for all
months of a taxable year but, because the
taxpayer began operating a trade or busi-
ness in September of the year, has speci-
fied premiums for just the last four months
of the taxable year, this section 6 applies.
Taxpayers to whom this section 6 applies
should complete Step 3 of the alternative
calculation, and Step 3 and the corre-
sponding succeeding Steps in the iterative
calculation, except substituting “premium
tax credit determined in Step 2 but only
with respect to months in which specified
premiums were paid” for “premium tax
credit determined in Step 2.”

See Example 4 of section 7 for an ex-
ample illustrating the application of this
section 6.

SECTION 7. EXAMPLES

Example 1: In 2014, A, A’s spouse, and their two
dependent children enroll in the second-lowest-cost
silver plan, with an annual premium of $14,000. A is
engaged in a trade or business as a sole proprietor
and has household income (before taking into ac-
count the § 162(l) deduction) of $82,425, which
includes $75,000 of earned income (within the
meaning of § 401(c)) derived by the taxpayer from
the trade or business with respect to which the health
insurance is established. A received $10,500 in ad-
vance credit payments for the year. Because A re-
ceived advance credit payments, A determines which
limitation on additional tax applies under § 1.36B—
4T(a)(3)(iii) and determines that A’s limitation on
additional tax is $2,500. A performs the alternative
calculation as follows:

(1) Step 1. A determines the § 162(l) deduction
after application of the limit in section 5.03. Under
section 5.03, A’s § 162(l) deduction is $6,000, the
sum of (1) the specified premiums not paid through
advance credit payments, $3,500 ($14,000 premiums
— $10,500 of advance credit payments); and (2) the
limitation on additional tax determined under
§ 1.36B-4T(a)(3)(iii), $2,500. A’s Step 1 household
income is $76,425 ($82,425 — $6,000), which is 325
percent of the Federal poverty line for a family of 4
(applicable percentage of 9.5).

(2) Step 2. A’s initial premium tax credit based
on household income of $76,425 is $6,740 ($76,425
X .095 = $7,260; $14,000 — $7,260 = $6,740).

(3) Step 3. A computes the specified premiums
minus the premium tax credit as $7,260 ($14,000 —
$6,740). However, as in Step 1, the limit in section
5.03 applies so that A’s § 162(l) deduction may not
exceed $6,000.

(4) Step 4. A’s household income based on a
§ 162(1) deduction of $6,000 is $76,425. A’s pre-
mium tax credit based on household income of
$76,425 is $6,740 ($76,425 X .095 = $7,260;
$14,000 — $7,260 = $6,740).

A’s allowable § 162(I) deduction is the
amount determined under Step 3, $6,000,
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and A’s premium tax credit is the amount
determined under Step 4, $6,740.

If A chose to use the iterative calculation, the
result would be the same.

Example 2: In 2014, B, B’s spouse, and their two
dependent children enroll in the applicable second-
lowest-cost silver plan, with an annual premium of
$14,000. B is engaged in a trade or business as a sole
proprietor and has household income (before taking
into account the § 162(I) deduction for specified
qualified health plans) of $82,425, which includes
$75,000 of earned income (within the meaning of
§ 401(c)) derived by B from the trade or business
with respect to which the health insurance is estab-
lished. B has no advance credit payments for the
taxable year. B uses the alternative calculation in
section 5.02 to determine the allowable § 162(1)
deduction and premium tax credit as follows:

(1) Step 1. Specified premiums are $14,000 and
B has no advance credit payments. B’s Step 1 house-
hold income is $68,425 ($82,425 — $14,000), which
is 291 percent of the Federal poverty line for a
family of 4 (applicable percentage of 9.24). B’s
§ 162(1) deduction is not limited under section 5.03
because B has more than $14,000 of earned income
from the trade or business and B has no advance
credit payments.

(2) Step 2. B’s initial premium tax credit based
on household income of $68,425 is $7,678 ($68,425
X .0924 = $6,322; $14,000 — $6,322 = $7,678).

(3) Step 3. B’s § 162(l) deduction is $6,322
($14,000 — $7,678). B’s § 162(l) deduction is not
limited under section 5.03 because B has more than
$6,322 of earned income from the trade or business
and B has no advance credit payments.

(4) Step 4. B’s household income is $76,103
($82,425 — $6,322), which is 323 percent of the
Federal poverty line for B’s family size (applicable
percentage of 9.5). B’s premium tax credit based on
household income of $76,103 is $6,770 ($76,103 X
.095 = $7,230; $14,000 — $7,230 = $6,770).

B’s allowable § 162(l) deduction is the amount
determined under Step 3, $6,322, and B’s premium
tax credit is the amount determined under Step 4,
$6,770.

If B instead uses the iterative calculation under
section 5.01, B would repeat Steps 3 and 4 using
premium tax credit and § 162(I) deduction amounts
in the immediately preceding iteration until changes
in the credit and § 162(l) deduction between itera-
tions are less than $1. In this case, B’s allowable
§ 162(l) deduction would be $7,151 and B’s pre-
mium tax credit would be $6,849.

Example 3: Same facts as Example 2, except that
B also enrolls his non-dependent, 26-year old daugh-
ter in individual market coverage not offered on an
Exchange. This coverage has an annual premium of
$3,000. Under § 162(1)(1)(D), B is allowed a deduc-
tion for the premiums for coverage of the non-
dependent 26-year old child. However, because the
daughter is not a dependent, months of coverage for
the daughter are not coverage months, and B may not
receive a premium tax credit for B’s daughter’s
coverage. B uses the alternative calculation in sec-
tion 5.02 to determine the allowable § 162(l) deduc-
tion and premium tax credit as follows:

(1) Because none of the months of coverage for
B’s non-dependent are coverage months, B should

Bulletin No. 2014-33

apply the rule in section 4 first. Under section 4, B
reduces his household income by the § 162(1) deduc-
tion he may claim for the non-dependent—$3,000 —
before performing any calculations in section 5 of
this revenue procedure. B also does not include this
portion of the § 162(l) deduction in performing ei-
ther the iterative or the alternative calculation. Thus,
before performing Step 1 of the alternative calcula-
tion, B begins with household income of $79,425
($82,425 — $3,000) and specified premiums of
$14,000 ($17,000 — $3,000).

(2) Step 1. Specified premiums are $14,000 and
B has no advance credit payments. B’s Step 1 house-
hold income is $65,425 ($79,425 — $14,000), which
is 278 percent of the Federal poverty line for a
family of 4 (applicable percentage of 8.86). B’s
§ 162(1) deduction is not limited under section 5.03
because B has $72,000 of earned income not already
offset by a § 162(l) deduction ($75,000 — $3,000
already deducted above), which is more than
$14,000 and B has no advance credit payments.

(3) Step 2. B’s initial premium tax credit based
on household income of $65,425 is $8,203 ($65,425
X .0886 = $5,797; $14,000 — $5,797 = $8,203).

(4) Step 3. B’s § 162(l) deduction is $5,797
($14,000 — $8,203). B’s § 162(l) deduction is not
limited under section 5.03 because B has more than
$5,797 of earned income from the trade or business
and B has no advance credit payments.

(5) Step 4. B’s household income is $73,628
($79,425 — $5,797), which is 313 percent of the
Federal poverty line for B’s family size (applicable
percentage of 9.5). B’s premium tax credit based on
household income of $73,628 is $7,005 ($73,628 X
095 = $6,995; $14,000 — $6,995 = $7,005). B’s
allowable § 162(l) deduction is $5,797, and B’s
premium tax credit is $7,005. B’s § 162(1) deduction
of $5,797 may be claimed in addition to the $3,000
§ 162(1) deduction for the daughter’s coverage, as
described above.

If B chose to use the iterative calculation, B’s
allowable § 162(1) deduction for specified premiums
would be $6,891and B’s premium tax credit would
be $7,109. B’s § 162(l) deduction of $6,891 would
be allowable in addition to the $3,000 § 162(l) de-
duction for the daughter’s coverage, as described
above.

Example 4: In 2014, C, C’s spouse, and their two
dependent children enroll in the applicable second-
lowest-cost silver plan, with a monthly premium of
$1,000. C is engaged in a trade or business as a sole
proprietor and has household income (before taking
into account the § 162(l) deduction for specified
qualified health plans) of $82,425, which includes
$18,000 of earned income (within the meaning of
§ 401(c)) derived by the taxpayer from the trade or
business with respect to which the health insurance
is established. C has no advance credit payments for
the taxable year. C only operates a business from
September to December. Because C is a taxpayer
described in section 3 and has a premium assistance
amount for one or more coverage months for premi-
ums that are not specified premiums, section 6 ap-
plies to C. C uses the alternative calculation in sec-
tion 5.02 to determine the allowable § 162(1)
deduction and premium tax credit as follows:

(1) Step 1. Specified premiums are $4,000 (4 X
$1,000) and C has no advance credit payments. C’s
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Step 1  household income is  $78,425
($82,425 — $4,000), which is 333 percent of the
Federal poverty line for a family of 4 (applicable
percentage of 9.5). C’s § 162(l) deduction is not
limited under section 5.03 because C has more than
$4,000 of earned income from the trade or business
and does not have advance credit payments.

(2) Step 2. C’s initial premium tax credit based
on household income of $78,425 is $4,550 ($78,425
X .095 = $7,450; $12,000 — $7,450 = $4,550). (3)
Step 3. Under section 6, C completes Step 3 using
“premium tax credit determined in Step 2 but only
with respect to months in which specified premiums
were paid.” C’s Step 2 premium tax credit with
respect to months for which specified premiums
were paid is $1,517 ($4,550 X 4/12 = $1,517).
Thus, C’s § 162(l) deduction is $2,483 ($4,000 —
$1,517). C’s § 162(l) deduction is not limited be-
cause C has more than $2,483 of earned income from
the trade or business and has no advance credit
payments.

(4) Step 4. C’s household income is $79,942
($82,425 — $2,483), which is 339 percent of the
Federal poverty line for C’s family size (applicable
percentage of 9.5). C’s premium tax credit based on
household income of $79,942 is $4,406 ($79,942 X
.095 = $7,594; $12,000 — $7,594 = $4,406).

C’s allowable § 162(l) deduction for specified
premiums is the amount determined under Step 3,
$2,483, and C’s premium tax credit is the amount
determined under Step 4, $4,406.

If C chose to use the iterative calculation, C’s
allowable § 162(l) deduction for specified premiums
would be $2,530 and C’s premium tax credit would
be $4,410.

SECTION 8. EFFECTIVE DATE

This revenue procedure is effective for
taxable years beginning after December
31, 2013.

SECTION 9. DRAFTING
INFORMATION

The principal author of this revenue
procedure is Arvind Ravichandran of the
Office of the Associate Chief Counsel (In-
come Tax and Accounting). For further
information regarding this notice, contact
Mr. Ravichandran at (202) 622-4920 (not
a toll-free number).

26 CFR 601.105: Examination of returns and claims
for refund, credit, or abatement; determination of
correct tax liability.

(Also Part I, §§ 5000A; 1.5000A-4.)

Rev. Proc. 2014-46
SECTION 1. PURPOSE

This revenue procedure provides the

2014 monthly national average premium
for qualified health plans that have a
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bronze level of coverage for taxpayers to
use in determining their maximum indi-
vidual shared responsibility payment un-
der 8 5000A(c)(1)(B) of the Internal Rev-
enue Code and § 1.5000A-4 of the
Income Tax Regulations. This revenue
procedure also provides an explanation of
the methodology used to determine the
monthly national average premium
amount.

SECTION 2. BACKGROUND AND
METHODOLOGY

.01 Under 8 5000A, beginning in 2014,
if a taxpayer or an individual for whom
the taxpayer is liable is not covered under
minimum essential coverage for one or
more months, then, unless an exemption
applies, the taxpayer is liable for the indi-
vidual shared responsibility payment
when filing his or her federal income tax
return. Married individuals who file a joint
return for a taxable year are jointly liable
for any individual shared responsibility
payment for a month included in the tax-
able year. See 88 5000A(b)(3)(B) and
1.5000A-1(c)(3).

.02 The amount of a taxpayer’s
shared responsibility payment is based,
in part, on the number of individuals a
taxpayer is responsible for under
§ 5000A who do not have minimum
essential coverage and who are not ex-
empt. See 88 5000A(c)(3)(B) and
1.5000A-4.

.03 For each taxable year, the individ-
ual shared responsibility payment is the
lesser of (1) the sum of the monthly pen-
alty amounts, or (2) the sum of the
monthly national average bronze plan pre-
miums for the shared responsibility fam-
ily. See 8§ 1.5000A-4(a). Shared respon-
sibility family means, for a month in a
taxable year, all nonexempt individuals
for whom the taxpayer and the taxpayer’s
spouse, if the taxpayer is married and files
a joint return with the spouse, are liable
for the shared responsibility payment un-
der § 5000A for that taxable year. See
§ 1.5000A-1(d)(17).

.04 The monthly national average
bronze plan premium means, for a month
for which a shared responsibility payment
is imposed, 1/12 of the annual national
average premium for qualified health
plans that (1) have a bronze level of cov-
erage, (2) would provide coverage for the
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taxpayer’s shared responsibility family
members, and (3) are offered through Ex-
changes for plan years beginning in a cal-
endar year with or within which the tax-
able year ends. See §§ 5000A(c)(1)(B)
and 1.5000A-4(c).

.05 Regulations issued by the United
States Department of Health and Human
Services (HHS) provide that non-
grandfathered health insurance coverage,
including qualified health plans offered
through Exchanges, may set individual
premiums on the basis of only four fac-
tors: the rating area, age, tobacco use, and
family size. See 45 CFR § 147.102.

.06 A rating area is a geographic region
representing all or a portion of a state that
is established by the state or HHS. See
§ 2701(a)(2) of the Public Health Service
Act (42 U.S.C. § 300gg(a)(2)) and 45
CFR § 147.102(b). Rating areas are gen-
erally defined to include one or more
counties. Rating areas are not necessarily
drawn on the basis of county lines, but, in
almost all cases, individual counties fall
entirely within a single rating area. Ac-
cordingly, the monthly national average
bronze plan premium is based on the
bronze-level qualified health plans avail-
able to qualified residents of each county
or county equivalent in the United States.
To limit the effect of outlier premiums,
the median bronze-level premium in each
county is used in computing the monthly
national average premium. To account for
variations in population between counties
or county equivalents, each county’s or
county equivalent’s median premium is
weighted based upon that county’s or
county equivalent’s population, as deter-
mined by the most recent population esti-
mates available from the United States
Census Bureau.

.07 Section 5000A(c)(1)(B) does not
specify what age should be assumed in
finding the national average bronze plan
premium. HHS regulations concerning
age rating distinguish between coverage
for individuals who are age 21 and older
(adults) and coverage of individuals un-
der age 21. See 45 CFR pt. 147. Pre-
mium rates for adults age 21 and older
may vary by age but not by more than
3:1 for adults in the same rating area and
consistent with a uniform age curve es-
tablished by the state or HHS. See 45
CFR § 147.102(a)(1)(iii). Premiums for
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individuals under age 21 may vary only
if supported by actuarial evidence. See
45 CFR § 147.102(a)(1)(iii). In 2014,
premiums for individuals under age 21
are uniformly lower than premiums for
individuals aged 21 and older for the
same plan. Under the age rating curve
developed by HHS, which is used in
states accounting for approximately 85
percent of the U.S. population, the pre-
mium for individuals under age 21 is set
at 63.5 percent of the premium for indi-
viduals aged 21. Similar ratios are found
in the other states. Thus, premiums for
individuals aged 21 are generally some-
what higher than premiums for individ-
uals under age 21 and are lower than
premiums for most other adults.

.08 To simplify the calculation of the
§ 5000A individual shared responsibility
payment and to help ensure that individ-
uals subject to the limitation on the
amount of the individual shared responsi-
bility payment are generally not liable for
a payment that materially exceeds the in-
dividual’s actual cost of coverage, the
monthly national average bronze plan pre-
mium is based upon the premium charged
to individuals aged 21.

.09 HHS regulations also provide that
premiums may vary, but not by more than
1.5:1 for individuals who use tobacco (as
defined in 45 CFR 147.102(a)(1)(iii)) and
may legally do so under federal and state
law. See 5 CFR § 147.102(a)(1)(iv). Ac-
cording to the Centers for Disease Control
and Prevention, most individuals in the
United States are not tobacco users. To
ensure that the higher health care costs
associated with tobacco use do not raise
the amount of the individual shared re-
sponsibility payment for the majority of
taxpayers who are not tobacco users, the
monthly national average bronze plan pre-
mium does not take into account the
tobacco-use rating factor.

.10 Accordingly, for each nonexempt
individual in a shared responsibility fam-
ily who does not have minimum essential
coverage, the monthly national average
bronze plan premium is determined using
a population-weighted average of the pre-
mium in each county or county equivalent
that would be charged to a 21-year old
individual who does not use tobacco.

.11 Under 45 CFR § 147.102(c)(1),
premiums for family coverage (coverage

Bulletin No. 2014-33



of more than one family member) gener-
ally are determined by finding the pre-
mium for each member of the family and
adding them together, according to the
number of members in the family covered
under the plan. Under these regulations,
the premiums for no more than the three
oldest covered individuals under age 21
may be taken into account in determining
the total family premium. As few affected
families have more than two adults, gen-
erally no more than five family members
are counted in determining the premium
for family coverage. Therefore, consistent
with HHS regulations, in determining a
taxpayer’s monthly national average
bronze plan premium, the age-21 non-
tobacco user premium described above is
multiplied by the number of individuals in
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the shared responsibility family, up to a
maximum of five.

SECTION 3. MONTHLY
NATIONAL AVERAGE BRONZE
PLAN PREMIUM FOR 2014

.01 Monthly National Average Bronze
Plan Premium. For purposes of
§ 5000A(c)(1)(B) and § 1.5000A-4, the
monthly national average premium for
qualified health plans that have a bronze
level of coverage and are offered through
Exchanges in 2014 is $204 per individual.

.02 Maximum Monthly National Aver-
age Bronze Plan Premium. For purposes
of 8 5000A(c)(1)(B) and § 1.5000A-4,
the monthly national average premium for
qualified health plans that have a bronze
level of coverage and are offered through
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Exchanges in 2014 is $1,020 for a shared
responsibility family with five or more
members.

SECTION 4. EFFECTIVE DATE

This revenue procedure is effective for
taxable years ending after December 31,
2013.

SECTION 5. DRAFTING
INFORMATION

The principal author of this revenue
procedure is John B. Lovelace of the Of-
fice of Associate Chief Counsel (Income
Tax and Accounting). For further infor-
mation regarding this revenue procedure,
contact Mr. Lovelace at (202) 317-7006
(not a toll-free number).
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Part IV. Items of General Interest

Notice of Proposed
Rulemaking by Cross-
Reference to Temporary
Regulations

Rules Regarding the Health
Insurance Premium Tax
Credit

REG-104579-13

AGENCY: Internal
(IRS), Treasury.

Revenue Service

ACTION: Notice of proposed rulemaking
by cross-reference to temporary regulations.

SUMMARY: In the Rules and Regula-
tions section of this issue the Bulletin, the
IRS is issuing final and temporary regula-
tions under section 36B of the Internal
Revenue Code (Code) relating to the
health insurance premium tax credit. The
regulations provide guidance to individu-
als who enroll in qualified health plans
through Affordable Insurance Exchanges
(Exchanges) and claim the premium tax
credit, and Exchanges that make qualified
health plans available to individuals and
employers. The text of those temporary
regulations also serves as the text of these
proposed regulations.

DATES: Comments and requests for a
public hearing must be received by Octo-
ber 27, 2014.

ADDRESSES: Send submissions to: CC:
PA:LPD:PR (REG-104579-13), Internal
Revenue Service, POB 7604, Ben Frank-
lin Station, Washington, DC 20044. Tax-
payers also may submit comments elec-
tronically via the Federal eRulemaking
Portal at www.regulations.gov (IRS
REG-104579-13).

FOR FURTHER INFORMATION
CONTACT: Concerning the proposed
regulations, Arvind Ravichandran, (202)
317-4718; concerning submission of com-
ments or to request a hearing, Oluwafun-
milayo Taylor, (202) 317-6901 (not toll-
free numbers).
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SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

Final and temporary regulations in the
Rules and Regulations section of this is-
sue of the Bulletin amend the Income Tax
Regulations (26 CFR Part 1) relating to
section 36B and section 162(l) of the
Code. The final and temporary regulations
provide guidance for individuals who en-
roll in qualified health plans through Af-
fordable Insurance Exchanges (Ex-
changes) and claim the premium tax
credit, and Exchanges that make qualified
health plans available to individuals and
employers. The text of those temporary
regulations also serves as the text of these
proposed regulations. The preamble to the
final and temporary regulations explains
the amendments.

Proposed Effective Date

These regulations are proposed to ap-
ply for taxable years ending after Decem-
ber 31, 2013. See § 1.36B-1(0). Taxpay-
ers must apply the final and temporary
regulations until publication of final reg-
ulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in Exec-
utive Order 12866. Therefore, a regula-
tory assessment is not required. It also has
been determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) does not apply to these regula-
tions, and because the regulations do not
impose a collection of information on
small entities, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the Code,
this regulation has been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment on
its impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations, consideration
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will be given to any comments that are
submitted timely to the IRS as prescribed
in this preamble under “Addresses” head-
ing. The IRS and the Treasury Department
request comments on all aspects of the
proposed rules. All comments will be
available at www.regulations.gov or upon
request. A public hearing will be sched-
uled if requested in writing by any person
that timely submits written comments. If a
public hearing is scheduled, notice of the
date, time, and place for the public hear-
ing will be published in the Federal Reg-
ister.

Drafting Information

The principal authors of these regula-
tions are Arvind Ravichandran, Shareen
Pflanz and Steve Toomey of the Office of
Associate Chief Counsel (Income Tax &
Accounting). However, other personnel
from the IRS and the Treasury Depart-

ment participated in their development.
* k* * X% %

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is pro-
posed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.36B-2 is amended by
revising paragraphs (b)(2) and
(©)(3)(v)(C), and adding paragraph (d) to
read as follows:

§ 1.36B-2 Eligibility for premium tax
credit.

* *k Kk * %

(b) * Kk K

(2) [The text of the proposed amend-
ment to § 1.36B-2(b)(2) is the same as the
text of § 1.36B-2T(b)(2) published else-
where in this issue of the Bulletin].

* k% k% k% Xx

(C) * k% %

(3) * * *

(V) * * *

(C) [The text of the proposed amend-
ment to § 1.36B-2(c)(3)(v)(C) is the same

Bulletin No. 2014-33



as the text of § 1.36B-2T(c)(3)(v)(C) pub-
lished elsewhere in this issue of the Bul-
letin].

* k% k% k% Xx

(d) [The text of the proposed amend-
ment to § 1.36B-2(d) is the same as the
text of § 1.36B-2T(d) published else-
where in this issue of the Bulletin].

Par. 3. Section 1.36B-3 is amended by
revising paragraph (g)(1) and adding para-
graph (m) to read as follows:

§ 1.36B-3 Computing the premium
assistance credit amount.

* Kk Kk * X%

(g) * * *
(1) [The text of the proposed amend-

ment to § 1.36B-3(g)(1) is the same as the
text of § 1.36B-3T(g)(1) published else-
where in this issue of the Bulletin].

* k% % k% Xx

(m) [The text of the proposed amend-
ment to § 1.36B-3(m) is the same as the
text of § 1.36B-3T(m) published else-
where in this issue of the Bulletin].

Par. 4. Section 1.36B-4 is amended

by:

=

Revising paragraph (a)(2)(ii).

Adding paragraph (a)(3)(iii).

3. Inparagraph (a)(4), revising Example
4 and adding Examples 10, 11, 12,
13, and 14.

4. Revising paragraphs
(0)(4).

5. Removing paragraph (b)(5).

6. Redesignating paragraph (b)(6) as
paragraph (b)(5), and revising Exam-
ple 9, and adding Example 10 to
newly redesignated paragraph (b)(5).

7. Adding paragraph (c).

N

(b)@3) and

8§ 1.36B-4 Reconciling the premium tax
credit with advance credit payments.

(a) * x K

(1) * K K

(if) [The text of the proposed amend-
ment to § 1.36B-4(a)(1)(ii) is the same as
the text of § 1.36B—4T(a)(1)(ii) published
elsewhere in this issue of the Bulletin].

* k% k% k% Xx

(3) * Kk K

(iii) [The text of the proposed amend-
ment to § 1.36B—4(a)(3)(iii) is the same as
the text of § 1.36B-4T(a)(3)(iii) published
elsewhere in this issue of the Bulletin].
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(4) [The text of the proposed amend-
ment to 8 1.36B—4, Example 4, Example
10, Example 11, Example 12, Example 13,
and Example 14 of paragraph (a)(4) is the
same as the text of § 1.36B-4T(a)(4),
Example 4, Example 10, Example 11, Ex-
ample 12, Example 13, and Example 14
published elsewhere in this issue of the
Bulletin].

* * % % %

(b) * ok *

(3) [The text of the proposed amend-
ment to § 1.36B—4(b)(3) is the same as
the text of 8 1.36B-4T(b)(3) published
elsewhere in this issue of the Bulletin].

(4) [The text of the proposed amend-
ment to § 1.36B-4(b)(4) is the same as
the text of § 1.36B-4T(b)(4) published
elsewhere in this issue of the Bulletin].

(5) Examples. * * *

[The text of the proposed amendment
to § 1.36B-4, Example 9 and Example 10
of paragraph (b)(5) is the same as the text
of § 1.36B—4T, Example 9 and Example
10 of paragraph (b)(5) published else-
where in this issue of the Bulletin].

(c) [The text of the proposed amend-
ment to § 1.36B-4(c) is the same as the
text of § 1.36B-4T(c) published else-
where in this issue of the Bulletin].

Par 5. Section 1.162(])-1 is added to
read as follows:

§ 1.162(l)-1. Deduction for health
insurance costs of self-employed
individuals.

[The text of the proposed amendment
to § 1.162(l)-1(a) through (c) is the same
as the text of § 1.162(1)-1T(a) through (c)
published elsewhere in this issue of the
Bulletin].

John Dalrymple,

Deputy Commissioner for

Services and Enforcement.

(Filed by the Office of the Federal Register on July 24, 2014,

4:15 p.m., and published in the issue of the Federal Register
for July 28, 2014, 70 F.R. 43622)
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Notice of Proposed
Rulemaking and Notice of
Public Hearing

Method of Accounting for
Gains and Losses on
Shares in Certain Money
Market Funds; Broker
Returns with Respect to
Sales of Shares in Money
Market Funds

REG-107012-14

AGENCY: Internal
(IRS), Treasury.

Revenue Service

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations that provide a sim-
plified method of accounting for gains and
losses on shares in money market funds
(MMFs) that distribute, redeem, and re-
purchase their shares at prices that reflect
market-based valuation of the MMFs’
portfolios and more precise rounding than
has been required previously (floating net
asset value MMFs, or floating-NAV
MMFs). The proposed regulations also
provide guidance regarding information
reporting requirements for shares in
MMFs. The proposed regulations respond
to Securities and Exchange Commission
(SEC) rules that change how certain MMF
shares are priced. The proposed regula-
tions affect floating-NAV MMFs and their
shareholders. This document also contains
requests for comments and provides no-
tice of a public hearing on these proposed
regulations.

DATES: Written or electronic comments
must be received by October 27, 2014.
Outlines of topics to be discussed at the
public hearing scheduled for November
19, 2014, must be received by October 27,
2014.

ADDRESSES: Send submissions to: CC:
PA:LPD:PR (REG-107012-14), Room
5203, Internal Revenue Service, P.O. Box
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered Monday through Friday be-
tween the hours of 8 am. and 4 p.m. to
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CC:PA:LPD:PR (REG-107012-14), Couri-
er’s Desk, Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington,
DC, or sent electronically, via the Federal
eRulemaking portal at www.regulations.
gov (IRS REG-107012-14). The public
hearing will be held in the IRS Audito-
rium, Internal Revenue Building, 1111
Constitution Avenue, N.W., Washington,
DC.

FOR FURTHER INFORMATION
CONTACT: Concerning the proposed
regulations, Grace E. Cho at (202) 317-
6895; concerning submissions of com-
ments, the hearing, and/or to be placed on
the building access list to attend the hear-
ing, Oluwafunmilayo (Funmi) Taylor at
(202) 317-6901 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to 26 CFR part 1 (Income
Tax Regulations) under sections 446 and
6045 of the Internal Revenue Code
(Code). These proposed regulations pro-
vide a method of accounting for gain or
loss on shares in floating-NAV MMFs.
The proposed regulations are intended to
simplify tax compliance for holders of
shares in MMFs affected by SEC regula-
tions that change how certain MMF shares
are priced. See Money Market Fund Re-
form; Amendments to Form PF, Securi-
ties Act Release No. 33-9616, Investment
Advisers Act Release No. 1A-3879, In-
vestment Company Act Release No. IC-
31166, Financial Reporting Codification
No. FR-84 (SEC MMF Reform Rules).

An MMF is a type of investment com-
pany registered under the Investment
Company Act of 1940 (1940 Act) and
regulated as an MMF under Rule 2a-7
under the 1940 Act (17 CFR § 270.2a-7).
Unlike other types of mutual funds,
MMFs have historically sought to keep
stable (typically at $1.00) the prices at
which their shares are distributed, re-
deemed, and repurchased.

To hold itself out to investors as an
MMF, an investment company must meet
the requirements specified in Rule 2a-7,
which, among other things, establishes
limitations as to the maturity, quality, di-
versification, and liquidity of an MMF’s
investments. Generally, an MMF must
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hold a diversified portfolio of short-term,
low-risk, liquid securities. The securities
that an MMF holds generally result in no
more than minimal fluctuations in the
MMF’s net asset value per share (NAV).

Until the SEC MMF Reform Rules
change how certain MMFs price their
shares, Rule 2a-7 permits any MMF
meeting the other requirements of Rule
2a—7 to compute its price per share for
purposes of distribution, redemption, and
repurchase by using either or both of (a)
the amortized cost method of valuation,
and (b) the penny-rounding method of
pricing. Under the amortized cost method,
an MMF’s NAYV is determined by valuing
the fund’s portfolio securities at their ac-
quisition cost, adjusted for amortization of
premium or accretion of discount. Under
the penny-rounding method, an MMF’s
NAYV is rounded to the nearest one percent
in computing the price per share for pur-
poses of distribution, redemption, and re-
purchase. These methods have enabled
MMPFs to maintain constant share prices
except in situations in which the “devia-
tion [of the current net asset value per
share calculated using available market
quotations] from the money market fund’s
amortized cost price per share exceeds %2
of 1 percent” (commonly called “breaking
the buck”). 17 CFR § 270.2a-
7(c)(8)(ii)(B).

The perceived safety and simplicity of
MMFs have led to their widespread use
for cash management purposes. It is there-
fore common for investors to purchase
and redeem MMF shares frequently. An
MMF is often used as an account into
which, or from which, cash is automati-
cally deposited, or withdrawn, on a daily
basis (commonly referred to as a sweep
arrangement). MMFs generally declare
dividends daily and distribute them
monthly. MMF shareholders typically re-
invest these distributions automatically in
the MMF.

In June 2013, the SEC proposed rules
that would change how certain MMF
shares are priced. See Money Market
Fund Reform; Amendments to Form PF,
Securities Act Release No. 33-9408, In-
vestment Advisors Act Release No. I1A-
3616, Investment Company Act Release
No. 1C-30551, 78 FR 36834 (June 19,
2013) (SEC MMF Reform Proposal). The
SEC MMF Reform Rules adopt the gen-
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eral approach of the SEC MMF Reform
Proposal, but include various modifica-
tions in response to comments and com-
bine the two principal reform alternatives.
(These alternatives were Floating Net As-
set Value and Standby Liquidity Fees and
Gates. See SEC MMF Reform Proposal at
36849 and 36878. The proposal included a
number of other possibilities, including a
combination of these two.) The SEC
MMF Reform Rules generally bar the use
of the amortized cost method of valuation
and the use of the penny-rounding method
of pricing, except by government MMFs
and retail MMFs. A government MMF is
an MMF that “invests 99.5 percent or
more of its total assets in cash, govern-
ment securities, and/or repurchase agree-
ments that are collateralized fully.” SEC
MMF Reform Rules, § 270.2a-7(a)(16).
A retail MMF is an MMF that “has poli-
cies and procedures reasonably designed
to limit all beneficial owners of the fund to
natural persons.” Id. § 270.2a—7(a)(25). In
the case of an MMF that is neither a
government MMF nor a retail MMF, the
SEC MMF Reform Rules require the
MMF to value its portfolio securities us-
ing market-based factors and to “compute
its price per share for purposes of distri-
bution, redemption and repurchase by
rounding the fund’s current net asset value
per share to a minimum of the fourth
decimal place in the case of a fund with a
$1.0000 share price or an equivalent or
more precise level of accuracy for money
market funds with a different share price
(e.g. $10.000 per share, or $100.00 per
share).” 1d. 8 270.2a-7(c)(1)(ii). (This
method of computing the price per share
is referred to hereafter as “basis point
rounding.”)

An MMF that uses market factors to
value its securities and uses basis point
rounding to price its shares for purposes
of distribution, redemption, and repur-
chase has a share price that is expected to
change regularly, or “float.” (This fact ex-
plains the origin of the term “floating-
NAV MMF.”) Floating-NAV MMFs
therefore resemble in some respects other
mutual funds that are not MMFs, but they
remain subject to the risk-limiting condi-
tions in Rule 2a-7 and are expected to
continue to fulfill MMFs’ unique role. In
the absence of the simplified method of
accounting proposed in this document,
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current law would require shareholders to
compute gain or loss on every redemption
of shares in a floating-NAV MMF.

Stable share prices simplify the taxa-
tion of transactions in MMF shares be-
cause a shareholder does not realize gain
or loss when a share is redeemed for an
amount equal to its basis. Shareholders
typically will realize gain or loss, how-
ever, on redemptions of floating-NAV
MMF shares. Comments received by the
SEC in response to the SEC MMF Reform
Proposal expressed concern about track-
ing and reporting gains and losses from
shares in floating-NAV MMFs. The com-
menters observed that the frequent pur-
chase and redemption of MMF shares
combined with relatively small changes in
share values could result in tax compli-
ance burdens that, in the opinion of these
commenters, would be disproportionate to
the amounts of gain or loss at issue.

Explanation of Provisions

1. Simplified Method of Accounting for
Floating-NAV MMF Shares (NAV
Method)

Section 446(b) provides that, if no
method of accounting has been regularly
used by the taxpayer, taxable income shall
be computed under a method that, in the
opinion of the Secretary, clearly reflects
income. The term “method of accounting”
includes a taxpayer’s overall method of
accounting and the accounting treatment
of any item. § 1.446-1(a)(1).

In response to concerns regarding the
tax compliance burdens associated with
frequent redemptions of shares in
floating-NAV MMFs, these proposed reg-
ulations describe a permissible, simplified
method of accounting for gain or loss on
shares in a floating-NAV MMF (the net
asset value method, or NAV method). The
NAV method, in the opinion of the Com-
missioner of Internal Revenue, is a
method of accounting that clearly reflects
income from gain or loss on shares in
floating-NAV MMFs. Under this method,
gain or loss is based on the change in the
aggregate value of the shares in the
floating-NAV MMF during a computation
period (which may be the taxpayer’s tax-
able year or certain shorter periods) and
the net amount of the purchases and re-
demptions during the period. More specif-
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ically, the taxpayer’s net gain or loss from
shares in a floating-NAV MMF for a com-
putation period generally equals the value
of the taxpayer’s shares in the MMF at the
end of the period, minus the value of the
taxpayer’s shares in the MMF at the end
of the prior period, minus the taxpayer’s
net investment in the MMF during the
period. The NAV method does not change
the tax treatment of, or broker reporting
requirements for, dividends from floating-
NAV MMFs.

The proposed method simplifies tax
computations by basing them on the ag-
gregate of all transactions in a period and
on aggregate fair market values. Every
floating-NAV MMF must compute these
fair market values for non-tax purposes
regardless of how—or even whether—the
MMF’s shareholders are taxed on transac-
tions in the MMF shares. The NAV
method takes into account changes in
value of floating-NAV MMF shares with-
out regard to realization.

Under the NAV method, the character
of a shareholder’s net gain or loss depends
on the character of the underlying MMF
shares in the shareholder’s hands. If all of
a taxpayer’s floating-NAV MMF shares in
an account would yield capital (or ordi-
nary) gain or loss, then net gain or loss
under the NAV method is also capital (or
ordinary). When shareholders recognize a
net capital gain or loss under the NAV
method, the proposed regulations provide
that this gain or loss is short term. This
holding period convention is necessary
because the aggregation that is part of the
method makes normal holding period de-
terminations impracticable.

Under the NAV method, any basis ad-
justment imposed under internal revenue
law with respect to shares in floating-
NAV MMFs will generally give rise to
gain or loss in the year of the adjustment.
For example, if the basis of shares in a
floating-NAV MMF is reduced under sec-
tion 108(b)(2)(E) as a result of a discharge
of indebtedness or under section 301(c)(2)
as a result of receipt of a distribution that,
in whole or in part, is not a dividend, then
the gain on the shares in the MMF would
be increased (or the loss would be de-
creased) by the amount of the adjustment.
Comments are requested on the appropri-
ate treatment of these or any other basis
adjustments that might be imposed under
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internal revenue law with respect to shares
in floating-NAV MMFs.

Taxpayers may adopt the NAV method
pursuant to rules under § 1.446-1(e) by
use of the NAV method in the Federal
income tax return for the first taxable year
in which the taxpayer holds shares in a
floating-NAV MMF. See Rev. Rul. 90-38
(1990-1 CB 57). Once a taxpayer has
adopted a method of accounting for gains
and losses on shares in floating-NAV
MMFs, any change from that method (in-
cluding a change to or from the NAV
method) is a change in method of account-
ing to which the provisions of section 446
and the accompanying regulations apply.
The proposed regulations provide that the
change is implemented on a cut-off basis.

In addition to requiring some MMFs to
become floating-NAV MMFs, the SEC
MMF Reform Rules also provide that, in
appropriate circumstances, MMFs may
impose liquidity fees. When a liquidity fee
is in place, the proceeds received by any
shareholder that redeems shares are re-
duced by the liquidity fee even though the
redeemed shares may be in an MMF that
uses penny-rounding to price its shares (a
stable-value MMF). Because the cost of
each stable-value MMF share redeemed
(generally $1.00) will exceed the net
amount of proceeds received for that share
($1.00, minus the liquidity fee), these re-
demptions would produce recognized
losses under standard tax accounting. If
the acquisition of other shares causes a
redemption to be a wash sale under sec-
tion 1091, then under section 1091(d), the
acquired shares will have a basis greater
than $1.00.

Because of the rarity of gains and
losses on the shares in stable-value
MMFs, both the MMFs themselves and
their shareholders may lack the systems
necessary to record the losses and to track
the basis of any shares whose basis ex-
ceeds $1.00. In these circumstances, if the
NAV method were available to the stable-
value MMF shareholders, use of that
method would reduce the shareholders’
tax compliance burden. Accordingly,
comments are requested regarding
whether the NAV method should be avail-
able to shareholders of a stable-value
MMF that has imposed a liquidity fee.
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2. Information Reporting for Floating-
NAV MMF Shares

Sections 6045, 6045A, and 6045B estab-
lish certain reporting requirements relating
to securities. Section 1.6045-1(c)(3)(vi)
provides an exception to the broker report-
ing requirement under section 6045 for
shares in an MMF “that computes its current
price per share for purposes of distributions,
redemptions, and purchases so as to stabi-
lize the price per share at a constant amount
that approximates its issue price or the price
at which it was originally sold to the pub-
lic.” Sections 1.6045A-1(a)(1)(v) and
1.6045B-1(a)(5) cross-reference § 1.6045—
1(c)(3)(vi) to provide similar exceptions
from the requirements of sections 6045A
and 6045B, respectively. Comments re-
ceived by the SEC in response to the SEC
MMF Reform Proposal expressed concern
that the existing exception would not apply
to floating-NAV MMFs and suggested that
requiring transaction-by-transaction infor-
mation reporting would impose significant
new costs on floating-NAV MMFs and in-
termediaries. The Treasury Department and
the IRS believe that imposing broker report-
ing requirements on floating-NAV MMFs
would result in administrative burdens that
are not justified in light of the expected
relative stability of floating-NAV MMF
share prices. Therefore, the proposed regu-
lations revise § 1.6045-1(c)(3)(vi) to clarify
that the exceptions under sections 6045,
6045A, and 6045B continue to apply to all
MMFs, including floating-NAV MMFs.

3. Wash Sale Rules

When the SEC MMF Reform Proposal
was issued, commenters expressed con-
cern about the difficulty of applying the
wash sale rules of section 1091 to
floating-NAV MMFs, especially the diffi-
culty of tracking the basis under section
1091(d) of acquired shares. Use of the
NAV method will eliminate those diffi-
culties. Under the NAV method, net gain
or loss is determined for each computation
period, and no gain or loss is determined
for any particular redemption of a taxpay-
er’s shares in a floating-NAV MMF.
Without a determination of loss, a partic-
ular redemption does not implicate the
wash sale rules.
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A shareholder of a floating-NAV MMF
that does not use the NAV method, how-
ever, may experience frequent wash sales.
For a shareholder with a substantial vol-
ume of transactions in floating-NAV
MMF shares, tracking wash sales of MMF
shares could present significant practical
challenges. On July 29, 2013, the IRS
published Notice 2013-48 (2013-31 IRB
120) in response to the SEC MMF Reform
Proposal. The notice proposed a revenue
procedure providing that the IRS would
not treat a loss realized upon a redemption
of a floating-NAV MMF share as subject
to the wash sale rules if the amount of the
loss was not more than one half of one
percent of the taxpayer’s basis in that
share. The IRS received comments indi-
cating that the proposed revenue proce-
dure would not significantly reduce the
tax compliance burdens associated with
applying the wash sale rules to floating-
NAV MMFs because shareholders would
still have to track all wash sales to deter-
mine whether the amount of any particular
wash sale exceeds the 0.5% de minimis
test. The comments requested that
floating-NAV MMFs be exempted en-
tirely from the wash sale rules in section
1091.

Concurrently with these proposed reg-
ulations, the Treasury Department and the
IRS are releasing a final revenue proce-
dure providing that the wash sale rules
will not be applied to redemptions of
shares in floating-NAV MMFs. This rev-
enue procedure will apply to redemptions
of shares in floating-NAV MMFs on or
after the effective date of the SEC MMF
Reform Rules (expected to be 60 days
after their publication in the Federal Reg-
ister).

Proposed Effective/Applicability Dates

These regulations concerning the NAV
method are proposed to apply to taxable
years ending on or after the date of pub-
lication in the Federal Register of a Trea-
sury decision adopting these proposed
regulations as final regulations. Share-
holders of floating-NAV MMFs, however,
may rely on the rules in the regulations
concerning the NAV method for taxable
years ending on or after July 28, 2014, and
beginning before the date of publication in
the Federal Register of a Treasury deci-
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sion adopting these proposed regulations
as final regulations.

These regulations concerning informa-
tion reporting are proposed to apply to
calendar years beginning on or after the
date of publication in the Federal Regis-
ter of a Treasury decision adopting these
proposed regulations as final regulations.
Taxpayers and brokers (as defined in
8§ 1.6045-1(a)(1)) may rely upon the rules
in the regulations concerning information
reporting for calendar years beginning be-
fore the date of publication in the Federal
Register of a Treasury decision adopting
these proposed regulations as final regu-
lations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in Exec-
utive Order 12866, as supplemented by
Executive Order 13563. Therefore, a reg-
ulatory assessment is not required. It also
has been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the regulations
do not impose a collection of information
on small entities, the Regulatory Flexibil-
ity Act (5 U.S.C. chapter 6) does not ap-
ply. Pursuant to section 7805(f) of the
Code, this notice of proposed rulemaking
has been submitted to the Chief Counsel
for Advocacy of the Small Business Ad-
ministration for comments on its impact
on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any written (a signed
original and eight (8) copies) or electronic
comments that are submitted timely to the
IRS as prescribed in this preamble under
the “Addresses” heading. The Treasury
Department and the IRS request com-
ments on all aspects of the proposed rules.
Comments are specifically requested on
the appropriate treatment of basis adjust-
ments that might be imposed under sec-
tions 108(b)(2)(E), 301(c)(2), or any other
provision of internal revenue law with re-
spect to shares in floating-NAV MMFs.
Comments are also requested regarding
whether the NAV method should be avail-
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able to shareholders of a non-floating-
NAV MMF that has imposed a liquidity
fee under § 270.2a-7(c)(2) of the SEC
MMF Reform Rules. All comments will
be available for public inspection and
copying at www.regulations.gov or upon
request.

A public hearing has been scheduled
for November 19, 2014, at 10:00 a.m., in
the IRS Auditorium, Internal Revenue
Service, 1111 Constitution Avenue, N.W.,
Washington, DC. Due to building security
procedures, visitors must enter through
the Constitution Avenue entrance. In ad-
dition, all visitors must present photo
identification to enter the building. Be-
cause of access restrictions, visitors will
not be admitted beyond the immediate
entrance area more than 30 minutes before
the hearing starts. For information about
having your name placed on the building
access list to attend the hearing, see the
“FOR FURTHER INFORMATION
CONTACT?” section of this preamble.

The rules of 26 CFR 601.601(a)(3) ap-
ply to the hearing. Persons who wish to
present oral comments at the hearing must
submit written (signed original and eight
(8) copies) or electronic comments and an
outline of the topics to be discussed and
the time to be devoted to each topic by
October 27, 2014. A period of 10 minutes
will be allotted to each person for making
comments. An agenda showing the sched-
uling of the speakers will be prepared
after the deadline for receiving outlines
has passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of the proposed
regulations is Grace E. Cho, IRS Office of
the Associate Chief Counsel (Financial
Institutions and Products). However, other
personnel from the Treasury Department
and the IRS participated in their develop-
ment.

* k% k% k% %

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is pro-
posed to be amended as follows:
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PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 is amended by adding an entry in
numerical order to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.446-7 also issued under 26
U.S.C. 446. * * *

Par. 2. Section 1.446-7 is added to
read as follows:

§ 1.446-7 Net asset value method for
certain money market fund shares.

(@) In general. This section provides a
permissible method of accounting for gain
or loss on shares in a floating-NAV MMF
(the net asset value method, or NAV
method).

(b) Definitions. For purposes of this
section—

(1) Computation period. The computa-
tion period is the period that a taxpayer
selects for computing gain and loss under
the NAV method for a floating-NAV
MMF. The computation period may be the
taxpayer’s taxable year or a shorter pe-
riod, such as a month, or a number of
months, weeks, or days, provided that—

(i) Computation periods must be of ap-
proximately equal duration (except for
initial or final computation periods in a
taxable year);

(if) Every day during the taxable year
must fall within one, and only one, com-
putation period; and

(iif) Each computation period must
contain days from only one taxable year.

(2) Ending value. The ending value of
a taxpayer’s shares in a floating-NAV
MMF for a computation period is the ag-
gregate fair market value of the taxpayer’s
shares at the end of that computation pe-
riod.

(3) Floating-NAV MMF. A floating-
NAV MMF is an MMF that distributes,
redeems, and repurchases its shares at
prices that are computed by rounding the
MMPF’s current net asset value per share
to a minimum of the fourth decimal place
in the case of an MMF with a share price
at or about $1.0000 or an equivalent or
more precise level of accuracy for an
MMF with a different share price.

(4) Money market fund (MMF). A
money market fund (MMF) is a regulated
investment company that is permitted to
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hold itself out to investors as a money
market fund under Rule 2a-7 under the
Investment Company Act of 1940.

(5) Net investment—(i) In general. The
net investment in an MMF for a compu-
tation period may be a positive amount, a
negative amount, or zero, and is equal
to—

(A) The aggregate cost of shares in the
MMF purchased during the computation
period (including purchases through rein-
vestment of dividends); minus

(B) The aggregate amount received
during the computation period in redemp-
tion of (or otherwise in exchange for)
shares in the MMF if the transaction is
one in which gain or loss would be rec-
ognized.

(ii) Adjustments—(A) Dispositions in
which gain or loss is not recognized. If,
during the computation period, any shares
in an MMF are disposed of in transactions
in which gain or loss would not be recog-
nized, the net investment in the MMF for
the computation period is decreased by
the fair market value of each such share at
the time of its disposition.

(B) Acquisitions other than by pur-
chase. If, during the computation period,
any shares in an MMF are acquired other
than by purchase, the net investment in the
MMF for the computation period is in-
creased by the adjusted basis (for pur-
poses of determining loss) of each such
share immediately after its acquisition. If
the adjusted basis referred to in the pre-
ceding sentence would be determined by
reference to the basis of one or more
shares in an MMF that are being disposed
of by the taxpayer in a transaction that is
governed by paragraph (b)(5)(ii)(A) of
this section, then the basis of each such
disposed share is treated as being the fair
market value of that share at the time of its
disposition.

(6) Starting basis. The starting basis of
a taxpayer’s shares in a floating-NAV
MMF for a computation period is—

(i) Except as provided in paragraph
(b)(6)(ii) of this section, the ending value
of the taxpayer’s shares for the immedi-
ately preceding computation period.

(ii) For the first computation period in
a taxable year, if the taxpayer did not use
the NAV method for the immediately pre-
ceding taxable year, the aggregate ad-
justed basis of the taxpayer’s shares in the
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floating-NAV MMF at the end of the im-
mediately preceding taxable year.

(c) NAV method—(1) Scope. A tax-
payer may use the NAV method described
in this section to determine the gain or
loss for the taxable year on the taxpayer’s
shares in each MMF that, at any time
during the taxable year, was a floating-
NAV MMF at a time when the taxpayer
owned shares in the MMF. If a taxpayer
uses the NAV method for shares in any
floating-NAV MMF for a taxable year, the
taxpayer must use the NAV method for
that taxable year for the shares in every
floating-NAV MMF in which the taxpayer
holds shares. See paragraph (c)(6) of this
section for rules applicable to accounting
method changes.

(2) Net gain or loss for a taxable
year—(i) Determination for each compu-
tation period. Subject to any adjustment
under paragraph (c)(2)(ii) of this section,
the net gain or loss for each computation
period on the shares in a floating-NAV
MMF to which the NAV method applies
equals the ending value, minus the starting
basis, minus the net investment in the
floating-NAV MMF for the computation
period. If the computation produces a re-
sult that is greater than zero, the taxpayer
has a gain for the computation period with
respect to shares in the MMF; if the com-
putation produces a result that is less than
zero, the taxpayer has a loss for the com-
putation period on shares in the MMF;
and if the computation produces a result
that is equal to zero, the taxpayer has no
gain or loss for the computation period on
shares in the MMF.

(ii) Adjustment of gain or loss to reflect
any basis adjustments. If, during a com-
putation period, there is any downward (or
upward) adjustment to the taxpayer’s ba-
sis in the shares in the floating-NAV
MMF under any provision of internal rev-
enue law, then the net gain or loss for the
computation period on shares in the
floating-NAV MMF determined under
paragraph (c)(2)(i) of this section is in-
creased (or decreased) by the amount of
the adjustment.

(iii) Determination of net gain or loss
for each taxable year. The taxpayer’s net
gain or loss for a taxable year on shares in
a floating-NAV MMF is the sum of the
net gains or losses on shares in the
floating-NAV MMF for the computation
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period (or computation periods) that com-
prise the taxable year.

(3) Character—(i) In general. If a tax-
payer uses the NAV method for shares in
a floating-NAV MMF and each of those
shares otherwise would give rise to capital
gain or loss if sold or exchanged in a
computation period, then the gain or loss
from the shares in the MMF is treated as
capital. If a taxpayer uses the NAV
method for shares in a floating-NAV
MMF and each of those shares otherwise
would give rise to ordinary gain or loss if
sold or exchanged in a computation pe-
riod, then the gain or loss from the shares
in the MMF s treated as ordinary.

(i) Mixed character. If a taxpayer uses
the NAV method for shares in a floating-
NAV MMF and those shares would oth-
erwise give rise to both ordinary gain or
loss and capital gain or loss if sold or
exchanged in a computation period, then
all gain or loss from the shares in this
MMF is treated as capital gain or loss.

(iii) Multiple accounts. See paragraph
(c)(5) of this section for the treatment of
multiple accounts.

(4) Holding period. Capital gains and
losses determined under the NAV method
are treated as short-term capital gains and
losses.

(5) More than one account. If a tax-
payer holds shares in a floating-NAV
MMF through more than one brokerage
account, the taxpayer must treat its hold-
ings in each account as a separate
floating-NAV MMF for purposes of the
NAV method and must separately apply
the method to each such account.

(6) Accounting method changes. A
change to or from the NAV method is a
change in method of accounting to
which the provisions of section 446 and
the accompanying regulations apply. A
taxpayer seeking to change to or from
the NAV method must secure the con-
sent of the Commissioner in accordance
with § 1.446-1(e) and follow the admin-
istrative  procedures issued under
8 1.446-1(e)(3)(ii) for obtaining the
Commissioner’s consent to change the
taxpayer’s accounting method. Any
such change will be made on a cut-off
basis. Because there will be no duplica-
tion or omission of amounts as a result
of such a change to or from the NAV
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method, no adjustment under section
481(a) is required or permitted.

(d) Example. The provisions of this
section may be illustrated by the follow-
ing example:

Example. (i) Fund is an MMF. Shareholder is a
person whose taxable year is the calendar year. On
January 1 of Year 1, Shareholder owns 5,000,000
shares in Fund in a single account with an adjusted
basis of $5,000,000.00. On that date, Fund prices its
shares using penny rounding under Rule 2a-7(c)
under the Investment Company Act of 1940. On
February 1 of Year 1, Fund becomes a floating-NAV
MMF. During Year 1, Shareholder receives
$32,158.23 in taxable dividends from Fund and
makes 120 purchases of additional shares in Fund
(including purchases through the reinvestment of
those dividends) totaling $1,253,256.37 and 28 re-
demptions totaling $1,124,591.71. The fair market
value of Shareholder’s shares in Fund at the end of
Year 1 is $5,129,750.00. All of Shareholder’s shares in
Fund are held as capital assets. There is no adjustment
to the basis in Shareholder’s shares in Fund under any
provision of internal revenue law during Year 1.

(ii) Shareholder adopts the NAV method with its
taxable year as the computation period. Sharehold-
er’s net investment in Fund for Year 1 equals
$128,664.66 (the $1,253,256.37 in purchases, minus
the $1,124,591.71 in redemptions). Shareholder’s
gain therefore is $1,085.34, which is the ending value
of Shareholder’s shares ($5,129,750.00), minus the
starting basis of Shareholder’s shares ($5,000,000.00),
minus Shareholder’s net investment in the fund for the
taxable year ($128,664.66). The gain of $1,085.34 is
treated as short-term capital gain. Shareholder’s start-
ing basis for Year 2 is $5,129,750.00. Shareholder must
also include the $32,158.23 in dividends in its income
for Year 1 in the same manner as if Shareholder did not
use the NAV method.

(iii) If Shareholder had instead adopted the cal-
endar month as its computation period, it would have
used the NAV method for January of Year 1, even
though Fund was not yet a floating-NAV MMF.

(e) Effective/applicability date. This
section applies to taxable years ending on
or after the date of publication in the Fed-
eral Register of a Treasury decision
adopting these proposed regulations as fi-
nal regulations. Taxpayers may rely on
this section for taxable years ending on or
after July 28, 2014, and beginning before
the date of publication in the Federal
Register of a Treasury decision adopting
these proposed regulations as final regu-
lations.

Par. 3. Section 1.6045-1 is amended by
revising paragraph (c)(3)(vi) to read as
follows:

8§ 1.6045-1 Returns of information of
brokers and barter exchanges.

* Kk k* * %
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(vi) Money market funds—(A) In gen-
eral. No return of information is required
with respect to a sale of shares in a regu-
lated investment company that is permit-
ted to hold itself out to investors as a
money market fund under Rule 2a-7 un-
der the Investment Company Act of 1940.

(B) Effective/applicability date. Para-
graph (c)(3)(vi)(A) of this section applies
to sales of shares in calendar years begin-
ning on or after the date of publication in
the Federal Register of a Treasury deci-
sion adopting these proposed regulations
as final regulations. Taxpayers and bro-
kers, however, may rely on paragraph
(c)(3)(vi)(A) of this section for sales of
shares in calendar years beginning before
the date of publication in the Federal
Register of a Treasury decision adopting
these proposed regulations as final regu-

lations.
* * * * %

John Dalrymple,

Deputy Commissioner for

Services and Enforcement.

(Filed by the Office of the Federal Register on July 23, 4:15

p.m., and published in the issue of the Federal Register for
July 28, 2014, 79 F.R. 43694)

Notice of Proposed
Rulemaking by Cross-
Reference to Temporary
Regulations.

Branded Prescription Drug
Fee

REG-123286-14

AGENCY: Internal
(IRS), Treasury.

Revenue Service

ACTION: Notice of proposed rulemaking
by  cross-reference to  temporary
regulations.

SUMMARY: In the Rules and Regula-
tions section of this issue of the Bulletin,
the IRS is issuing temporary regulations
relating to the branded prescription drug
fee. This fee was enacted by section 9008
of the Patient Protection and Affordable
Care Act, as amended by section 1404 of
the Health Care and Education Reconcil-

Bulletin No. 2014-33

iation Act of 2010, and the Health Care
and Reconciliation Act of 2010 (collec-
tively the ACA). The proposed regula-
tions modify the definition of controlled
group for purposes of the branded pre-
scription drug fee. The proposed regula-
tions affect persons engaged in the busi-
ness of manufacturing or importing
certain branded prescription drugs. The
text of the temporary regulations also
serves as the text of the proposed
regulations.

DATES: Comments and requests for a
public hearing must be received by Octo-
ber 27, 2014.

ADDRESSES: Send submissions to: CC:
PA:LPD:PR (REG-123286-14), room
5205, Internal Revenue Service, PO Box
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered to: CC:PA:LPD:PR Monday
through Friday between the hours of 8
am. and 4 p.m. to: CC:PA:LPD:PR
(REG-123286-14), Courier’s Desk, In-
ternal Revenue Service, 1111 Constitution
Avenue, NW, Washington, DC, or sent
electronically via the Federal eRulemak-
ing Portal at www.regulations.gov (IRS
REG-123286-14).

FOR FURTHER INFORMATION
CONTACT: Concerning the proposed
regulations, Celia Gabrysh, (202) 317-
6855; concerning submissions of com-
ments and request for a hearing, Oluwa-
funmilayo Taylor, (202) 317-6901 (not
toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

Temporary regulations in the Rules
and Regulations section of this issue of
the Bulletin amend 88 51.2(e)(3) and
51.11(c) of the Branded Prescription Drug
Fee Regulations, 26 CFR Part 51. The text
of those regulations also serves as the text
of these proposed regulations. The pream-
ble to the temporary regulations explains
the amendment.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in Exec-
utive Order 12866, as supplemented by

377

Executive Order 13563. Therefore, a reg-
ulatory flexibility assessment is not re-
quired. It also has been determined that
section 553(b) of the Administrative Pro-
cedure Act (5 U.S.C. chapter 5) does not
apply to these regulations. Because these
regulations do not impose a collection of
information on small entities, a Regula-
tory Flexibility Analysis under the Regu-
latory Flexibility Act (5 U.S.C. chapter 6)
is not required. Pursuant to section
7805(f) of the Internal Revenue Code, this
notice of proposed rulemaking has been
submitted to the Chief Counsel for Advo-
cacy of the Small Business Administra-
tion for comment on its impact on small
business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations, consider-
ation will be given to any comments that
are submitted timely to the IRS as pre-
scribed in this preamble under the “Ad-
dresses” heading. Comments are re-
quested on all aspects of the proposed
regulations. All comments will be avail-
able at www.regulations.gov or upon re-
quest. A public hearing may be sched-
uled if requested in writing by any
person that timely submits written com-
ments. If a public hearing is scheduled,
notice of the date, time, and place for
the hearing will be published in the Fed-
eral Register.

Drafting Information

The principal author of these regula-
tions is Celia Gabrysh, Office of Associate
Chief Counsel (Passthroughs and Special
Industries). However, other personnel
from the IRS and the Treasury Depart-

ment participated in their development.
* *k k% k% %

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 51 is pro-
posed to be amended as follows:
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PART 51—BRANDED
PRESCRIPTION DRUGS

Paragraph 1. The authority citation for
part 51 continues to read in part as fol-
lows:

Authority: Authority: 26 U.S.C. 7805;
sec. 9008, Public Law 111-347 (124 Stat.
119).

Par. 2. Section 51.2 is amended by
revising paragraph (€)(3) to read as

follows:

August 11, 2014

§ 51.2 Explanation of terms.

* k% % X% %

(e) * K Kk

(3) [The text of proposed § 51.2(e)(3)
is the same as the text of § 51.2T(e)(3)
published elsewhere in this issue of the
Bulletin.]

Par. 3. Section 51.11 is amended by
revising paragraph (c) to read as follows:

8 51.11 Effective/applicability date.

* *x k* * %
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(c) [The text of proposed § 51.11(c) is
the same as the text of 8§ 51.11T(c) pub-
lished elsewhere in this issue of the Bul-
letin.]

John Dalrymple,

Deputy Commissioner for

Services and Enforcement.

(Filed by the Office of the Federal Register on July 24, 2014,

4:15 p.m., and published in the issue of the Federal Register
for July 28, 2014, 79 F.R. 43699)
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Definition of Terms

Revenue rulings and revenue procedures
(hereinafter referred to as “rulings’) that
have an effect on previous rulings use the
following defined terms to describe the
effect:

Amplified describes a situation where
no change is being made in a prior pub-
lished position, but the prior position is
being extended to apply to a variation of
the fact situation set forth therein. Thus, if
an earlier ruling held that a principle ap-
plied to A, and the new ruling holds that
the same principle also applies to B, the
earlier ruling is amplified. (Compare with
modified, below).

Clarified is used in those instances
where the language in a prior ruling is
being made clear because the language
has caused, or may cause, some confu-
sion. It is not used where a position in a
prior ruling is being changed.

Distinguished describes a situation
where a ruling mentions a previously pub-
lished ruling and points out an essential
difference between them.

Modified is used where the substance
of a previously published position is being
changed. Thus, if a prior ruling held that a
principle applied to A but not to B, and the
new ruling holds that it applies to both A

Abbreviations

The following abbreviations in current
use and formerly used will appear in ma-

terial published in the Bulletin.
A—Individual.
Acg—Acquiescence.
B—Individual.
BE—Beneficiary.
BK—Bank.
B.T.A—Board of Tax Appeals.
C—Individual.
C.B.—Cumulative Bulletin.
CFR—Code of Federal Regulations.
Cl—City.
COOP—Cooperative.
Ct.D.—Court Decision.
CY—County.
D—Decedent.
DC—Dummy Corporation.
DE—Donee.
Del. Order—Delegation Order.
DISC—Domestic International Sales Corporation.
DR—Donor.
E—Estate.
EE—Employee.
E.O.—Executive Order.
ER—Employer.
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and B, the prior ruling is modified because
it corrects a published position. (Compare
with amplified and clarified, above).

Obsoleted describes a previously pub-
lished ruling that is not considered deter-
minative with respect to future transac-
tions. This term is most commonly used in
a ruling that lists previously published rul-
ings that are obsoleted because of changes
in laws or regulations. A ruling may also
be obsoleted because the substance has
been included in regulations subsequently
adopted.

Revoked describes situations where the
position in the previously published ruling
is not correct and the correct position is
being stated in a new ruling.

Superseded describes a situation where
the new ruling does nothing more than
restate the substance and situation of a
previously published ruling (or rulings).
Thus, the term is used to republish under
the 1986 Code and regulations the same
position published under the 1939 Code
and regulations. The term is also used
when it is desired to republish in a single
ruling a series of situations, names, etc.,
that were previously published over a pe-
riod of time in separate rulings. If the new
ruling does more than restate the sub-

ERISA—Employee Retirement Income Security Act.
EX—Executor.

F—Fiduciary.

FC—Foreign Country.

FICA—Federal Insurance Contributions Act.
FISC—Foreign International Sales Company.
FPH—Foreign Personal Holding Company.
F.R.—Federal Register.

FUTA—Federal Unemployment Tax Act.
FX—Foreign corporation.

G.C.M.—Chief Counsel’s Memorandum.
GE—Grantee.

GP—General Partner.

GR—Grantor.

IC—Insurance Company.

|.R.B.—Internal Revenue Bulletin.

LE—L essee.

LP—Limited Partner.

LR—Lessor.

M—Minor.

Nonacg.—Nonacquiescence.
O—Organization.

P—Parent Corporation.

PHC—Personal Holding Company.
PO—Possession of the U.S.

PR—Partner.

PRS—Partnership.

stance of a prior ruling, a combination of
terms is used. For example, modified and
superseded describes a situation where the
substance of a previously published ruling
is being changed in part and is continued
without change in part and it is desired to
restate the valid portion of the previously
published ruling in a new ruling that is
self contained. In this case, the previously
published ruling is first modified and then,
as modified, is superseded.

Supplemented is used in situations in
which a list, such as a list of the names of
countries, is published in a ruling and that
list is expanded by adding further names
in subsequent rulings. After the original
ruling has been supplemented several
times, a new ruling may be published that
includes the list in the original ruling and
the additions, and supersedes all prior rul-
ings in the series.

Suspended is used in rare situations to
show that the previous published rulings
will not be applied pending some future
action such as the issuance of new or
amended regulations, the outcome of
cases in litigation, or the outcome of a
Service study.

PTE—Prohibited Transaction Exemption.
Pub. L—Public Law.

REIT—Real Estate Investment Trust.
Rev. Proc.—Revenue Procedure.

Rev. Rul.—Revenue Ruling.
S—Subsidiary.

S.P.R—Statement of Procedural Rules.
Stat—Statutes at Large.

T—Target Corporation.

T.C—Tax Court.

T.D.—Treasury Decision.
TFE—Transferee.

TFR—Transferor.

T.1.R—Technical Information Release.
TP—Taxpayer.

TR—Trust.

TT—Trustee.

U.S.C.—United States Code.
X—Corporation.

Y—Corporation.

Z—Corporation.
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Service (REG-138367-06) (TD 9668) 27, 1

Research and experimental expenditures (TD 9680) 32, 254

Tax Credit for Employee Health Insurance Expenses of Small
Employers (TD 9672) 30, 196

Truncated Taxpayer ldentification Numbers (TD 9675) 31, 242

Section 67 Limitations on Estates or Trusts; Change of Effective
Date (TD 9664) 32, 254

Substitute Forms Preparation for Certain Information Returns
(RP 27) 27, 41

Substitute Forms Preparation for Certain Information Returns
(RP44) 32, 274

removed;
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INCOME TAX—Cont.

Underpayment and overpayments, quarter beginning: July 1,
2014 (RR 14) 27, 12

Unrealized gain or loss treatment upon establishment of an
identified mixed straddle (TD 9678) 32, 262

SELF-EMPLOYMENT TAX

Extending religious and family member FICA and FUTA excep-
tions to disregarded entities; regulations regarding the indoor
tanning services excise tax and disregarded entities (TD 9670)
29, 121

Regulations:

26 CFR 1.1361-4, amended; 1.1361-4T, removed,
31.3121(b)(3)-1, amended; 31.3121(b)(3)-1T, removed;
31.3127-1, added; 31.3127-1T, removed; 31.3306(c)(5)-1,
amended; 31.3306(c)(5)-1T, removed; 301.7701-2, amend-
ed; 301.7701-2T, removed; extending religious and family
member FICA and FUTA exceptions to disregarded entities;
regulations regarding the indoor tanning services excise tax
and disregarded entities (TD 9670) 29, 121

SPECIAL ANNOUNCEMENT

Annual Filing Season Program (RP 42) 29, 193
Procedures to Avoid Backup Withholding (RP 43) 32, 273
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The contents of the weekly Bulletins were consolidated semiannually into permanent, indexed, Cumulative Bulletins through the
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Internal Revenue Bulletins are available annually as part of Publication 1796 (Tax Products CD-ROM). The CD-ROM can be
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