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performing services for the peacekeeping efforts in
Bosnia and Herzegovina, Croatia, and Macedonia shall
be entitled to tax benefits in the same manner as if
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Mission of the Service

The purpose of the Internal Revenue Service is to
collect the proper amount of tax revenue at the least
cost; serve the public by continually improving the

Statement of Principles
of Internal Revenue
Tax Administration

The function of the Internal Revenue Service is to
administer the Internal Revenue Code. Tax policy
for raising revenue is determined by Congress.

With this in mind, it is the duty of the Service to
carry out that policy by correctly applying the laws
enacted by Congress; to determine the reasonable
meaning of various Code provisions in light of the
Congressional purpose in enacting them; and to
perform this work in a fair and impartial manner,
with neither a government nor a taxpayer point of view.

At the heart of administration is interpretation of the
Code. It is the responsibility of each person in the
Service, charged with the duty of interpreting the
law, to try to find the true meaning of the statutory
provision and not to adopt a strained construction in
the belief that he or she is “protecting the revenue.”
The revenue is properly protected only when we as-
certain and apply the true meaning of the statute.

quality of our products and services; and perform in a
manner warranting the highest degree of public
confidence in our integrity, efficiency and fairness.

The Service also has the responsibility of applying
and administering the law in a reasonable,
practical manner. Issues should only be raised by
examining officers when they have merit, never
arbitrarily or for trading purposes. At the same
time, the examining officer should never hesitate
to raise a meritorious issue. It is also important
that care be exercised not to raise an issue or to
ask a court to adopt a position inconsistent with
an established Service position.

Administration should be both reasonable and
vigorous. It should be conducted with as little
delay as possible and with great courtesy and
considerateness. It should never try to overreach,
and should be reasonable within the bounds of law
and sound administration. It should, however, be
vigorous in requiring compliance with law and it
should be relentless in its attack on unreal tax
devices and fraud.



Introduction

The Internal Revenue Bulletin is the authoritative instru-
ment of the Commissioner of Internal Revenue for
announcing official rulings and procedures of the Inter-
nal Revenue Service and for publishing Treasury Deci-
sions, Executive Orders, Tax Conventions, legislation,
court decisions, and other items of general interest. It is
published weekly and may be obtained from the Superin-
tendent of Documents on a subscription basis. Bulletin
contents of a permanent nature are consolidated semi-
annually into Cumulative Bulletins, which are sold on a
single-copy basis.

It is the policy of the Service to publish in the Bulletin all
substantive rulings necessary to promote a uniform
application of the tax laws, including all rulings that
supersede, revoke, modify, or amend any of those
previously published in the Bulletin. All published rulings
apply retroactively unless otherwise indicated. Proce-
dures relating solely to matters of internal management
are not published; however, statements of internal
practices and procedures that affect the rights and
duties of taxpayers are published.

Revenue rulings represent the conclusions of the Ser-
vice on the application of the law to the pivotal facts
stated in the revenue ruling. In those based on positions
taken in rulings to taxpayers or technical advice to
Service field offices, identifying details and information
of a confidential nature are deleted to prevent unwar-
ranted invasions of privacy and to comply with statutory
requirements.

Rulings and procedures reported in the Bulletin do not
have the force and effect of Treasury Department
Regulations, but they may be used as precedents.
Unpublished rulings will not be relied on, used, or cited
as precedents by Service personnel in the disposition of
other cases. In applying published rulings and proce-
dures, the effect of subsequent legislation, regulations,

court decisions, rulings, and procedures must be consid-
ered, and Service personnel and others concerned are
cautioned against reaching the same conclusions in
other cases unless the facts and circumstances are
substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on
provisions of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows:
Subpart A, Tax Conventions, and Subpart B, Legislation
and Related Committee Reports.

Part Ill.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and
Subparts. Also included in this part are Bank Secrecy
Act Administrative Rulings. Bank Secrecy Act Administra-
tive Rulings are issued by the Department of the
Treasury’s Office of the Assistant Secretary (Enforce-
ment).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemak-
ing and the disbarment and suspension list included in
this part, none of these announcements are consoli-
dated in the Cumulative Bulletins.

The first Bulletin for each month includes an index for
the matters published during the preceding month.
These monthly indexes are cumulated on a quarterly and
semiannual basis, and are published in the first Bulletin
of the succeeding quarterly and semi-annual period,
respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents U.S. Government Printing Office, Washington, D.C. 20402.



Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 472.—Last-in, First-out Rev. Rul. 96-39 tax years ended on, or with reference to,

Inventories The following Department Store In- June 30, 1996.

26 CFR 1.472-1: Last-in, first-out inventories. ventory Price Indexes for June 1996 The Department Store Inventory Pnce_
were issued by the Bureau of Laborindexes are prepared on a national basis

LIFO; price indexes; department Statistics on July 16, 1996. The indexegnd include (a) 23 major groups of de-
stores. The June 1996 Bureau of Laborare accepted by the Internal Revenugartments, (b) three special combinations
Statistics price indexes are accepted fdBervice, under § 1.472-1(k) of the In-of the major groups—soft goods, durable
use by department stores employing theome Tax Regulations and Rev. Procgoods, and miscellaneous goods, and (c) a
retail inventory and last-in, first-out in- 86—46, 1986—2 C.B. 739, for appropriatestore total, which covers all departments,
ventory methods for valuing inventoriesapplication to inventories of departmentncluding some not listed separately, ex-

for tax years ended on, or with referencetores employing the retail inventory anccept for the following: candy, foods, li-
to, June 30, 1996. last-in, first-out inventory methods for quor, tobacco, and contract departments.

BUREAU OF LABOR STATISTICS, DEPARTMENT STORE
INVENTORY PRICE INDEXES BY DEPARTMENT GROUPS
(January 1941 = 100, unless otherwise noted)

Percent Change from

June June June 1995 to
Groups 1995 1996 June 1996
1. Piece GOOdS. . ...t 522.9 551.1 5.4
2. Domestics and Draperies ..............coveien... 646.7 641.0 -0.9
3. Women’s and Children’s Shoes ................... 624.2 649.3 4.0
4. Men's Shoes ... ... 919.3 895.4 —2.6
5. Infants"Wear .. ... .. 587.9 627.1 6.7
6. Women's Underwear. ...............cien... 515.1 535.4 3.9
7. Women's Hosiery ... 283.3 288.0 1.7
8. Women'’s and Girls’ Accessories .................. 549.5 545.5 -0.7
9. Women'’s Outerwear and Girls’ Wear. .............. 416.3 401.1 —-3.7
10. Men's Clothing ........ ..., 597.5 612.2 25
11. Men's Furnishings. .. ......... ... . i, 562.4 584.5 3.9
12. Boys’ Clothing and Furnishings................... 477.8 485.7 1.7
13. Jewelry . ..o 1004.9 1011.5 0.7
14. NOLIONS. . vt 758.7 774.1 2.0
15. Toilet Articlesand Drugs ... ............ ... ... 859.9 877.8 2.1
16. Furniture and Bedding .......................... 663.1 673.6 1.6
17. Floor Coverings. . ...t 577.0 576.4 -0.1
18. Housewares ......... .. i i 771.8 808.7 4.8
19. Major Appliances ........... ... i 247.2 2455 -0.7
20. Radio and Television. . ............. .. ... ... .... 82.1 79.3 —-3.4
21. Recreation and Educatfon. ..................... 114.0 112.8 -1.1
22. Home Improvemerts . ................c.oounnn.. 122.6 127.4 3.9
23. AULO ACCESSONES. . .. oo et e e 106.8 107.5 0.7
Groups 1-15: Soft Goods .. ... 587.8 592.4 0.8
Groups 16-20: Durable Goods . .......... ... ... ... ..... 462.8 469.7 15
Groups 21-23: MisC. GOOBS . ... ..o 113.9 113.7 —-0.2
Store Totat. .. ... 545.8 550.3 0.8

*Absence of a minus sign before percentage change in this column signifies price increase.

2Indexes on a January 1986=100 base.

3The store total index covers all departments, including some not listed separately, except for the following: candy, foods,
liquor, tobacco, and contract departments.

DRAFTING INFORMATION Assistant Chief Counsel (Income TaxMr. Michaels on (202) 622—-4970 (not a
The principal author of this revenueand Accounting). For further information toll-free call).
ruling is Stan Michaels of the Office of regarding this revenue ruling, contact
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Section 4371.—Imposition of Tax Court's view of the dormant Commerce Clause’sBysiness Machines Corporation (IBM)

scope cannot govern Export Clause interpretatioréhipS products that it manufactures in
Ct.D. 2060 (_:f. Richfield Oil Corp.v. State Bd. of Equaliza- the United States to numerous foreign
tion, 329 U. S. 69, 75-76.

(c) While one may questioihames & Mersey sub_sidiaries and insures thos_e shipmgnts
finding that a tax on policies insuring exports isagainst loss. When the foreign subsid-
functionally the same as a tax on exportatioqary makes the Shipping arrangements
itself, the Government apparently has chosen n P ; !
No. 95-591 to do so here. Under the principles that animat(()e&.l.e SUbSIdIa.ry often _places the !nsurance
the policy of stare decisis the Court declines to With @ foreign carrier. When it does,

UNITED STATES, PETITIONER v. overrule Thames & Mersey long-standing prece- both IBM and the subsidiary are listed

SUPREME COURT OF THE UNITED
STATES

INTERNATIONAL BUSINESS dent, which has caused no uncertainty in commeras beneficiaries in the policy.
MACHINES CORPORATION ;;2' g;gg; transactions, on a theory not argued by |gM filed federal excise tax returns
o , for the years 1975 through 1984, but
- (d) This Court's recent Import-Export Clause . !
[517 U.5.—] cases do not require thathames & Merseyoe reported no liability under § 4371. The

overruled. Meaningful textual differences thatlRS audited IBM and determined that
ON L%IQI'LESFS'?EFIRI’EE%%AL?FLJ%JHE should not be overlooked exist between the Exporthe premiums paid to foreign insurers

Clause and the Import-Export Clause. In finding
APPEALS FOR THE FEDERAL the assessments Michelin Tire Corp.v. Wages were taxable under § 4371 and that

CIRCUIT 423 U.S. 276, andDepartment of Revenue of.IBM_as a named benef!C|ary of the

Wash. v. Association of Wash. Stevedoring Gos.insurance policies—was liable for the

June 10, 1996 435 U. S. 734, valid, the Court recognized that thdax. The IRS assessed a tax against IBM
Import-_Expo_rt Clause's absolute ban on “Impostsior each of those years.

Syllabus or Duties is not a ban on every tax. Because g\, haig the assessments and filed

impost and duty are thus narrower terms than tax, . ; .

Pursuant to § 4371 of the Internal Revenued particular state assessment might be beyond th€fund claims, which the_ !RS denied.
Code, respondent International Business Machindgport-Export Clause’s reach, while an identical BM then commenced suit in the Court
Corporation (IBM) paid a tax on insurance premi-federal assessment might be subject to the Expogf Federal Claims, contending that ap-
ums remitted to foreign insurers to cover ship-Clause. The word “Tax” has a common, a”dglication of § 4371 to policies insuring
ments of goods to its foreign subsidiaries. Wherusually expansive, meaning that should not b t shi t iolated the E +
its refund claims were denied, IBM filed suit in ignored. The Clauses were also intended to sen/S €xport shipments violated the Expor
the Court of Federal Claims, contending thadifferent goals. The Governments policy argu-Clause. The focus of the suit was this
§ 4371's application to policies insuring exportment—that the Framers intended the ExporCourt’s decision inThames & Mersey
sﬁipments_l\_/iolatethhe Eﬁp(ﬁrtbCIeIiuze, Wh,l\Ch Ttate§|ause to ?I?YFOWLyta”e;{iate fthe ftehar of nOftTEFQMarine Ins. Co.v. United States 237
that “[nJo Tax or Duty shall be laid on Articles repression through taxation of southern exports . .
export[eli from any ystate," The court agreed,prohibiting only discriminatory taxes—cannot beY‘J'S' 19 (1915)' in which We_ hek_j tha_t a
rejecting the Government's argument titiames squared with the Clause’'s broad language. ThEEdefral stamp tax on policies insuring
& Mersey Marine Ins. Cov. United States237 better reading is that the Framers sought tenarine risks could not, under the Export
U. S. 19—in which this Court held that a federalalleviate their concerns by completely denying toClause, be constitutionally applied to
stamp tax on policies insuring marine rls_ks'couIdCO'ngfess the_ power to tax exports at all. Se?)olicies covering export shipments. The
not, under the Export Clause, be constitutionally=airbank v. United States181 U. S. 283. United Stat d that th Vsis of
applied to policies covering export shipments— (e) Even assuming thd#lichelin and Washing- nie ates argug a € ana y:_5|s Y
had been superseded by subsequent decisiott Stevedoringjovern the Export Clause inquiry 1hames & Merseyis no longer valid,
interpreting the Import-Export Clause, which statesiere, those holdings do not interpret the Importhaving been superseded by subsequent

in relevant part, “No State shall . . . lay any Export Clause to permit assessment of nondisgecisions interpreting the Import-Export
Imposts or Duties on Imports or Exports.” The criminatory taxes on imports and exports in tra”'CIause—specificaIIy Michelin Tire
Court of Appeals affirmed. sit. k

Held: The Export Clause prohibits assessment9 F. 3d 1234, affirmed. Corp. v. Wages 423 U. S. 276 (1976)’
of nondiscriminatory federal taxes on goods in Tuowas, J., delivered the opinion of the Court, 21d Department of Revenue of Wash.
export transit. in which RemnoquisT, C. J., and O'@nnor  Association of Wash. Stevedoring Gos.

. @ ngile this COLl’Jle_haS strictly inaorceld thescaLia, Souter, and ERever, JJ., joined. 435 U. S. 734 (1978). The Court of
xport Clause’s prohibition against federal taxaennepy, J., filed a dissenting opinion, in which i i

tion of goods in export transit and certain closelyginsgurg, J., joined. SEVENS, g t%ok no part in Federal Claims noted that this Court has
related services and activities, seeg., Thames & the consideration or decision of the case. never overruledThames & Merseyand

Mersey, supra,it has not exempted pre-export 3 <~ Trovas delivered the opin- ruled that application of 8 4371 to poli-

goods and services from ordinary tax burdens or cies insuring goods in export transit
i i icedon of the Court. :
exempted from federal taxation various serviced violates the Export Clause. 31 Fed. Cl.

and activities only tangentially related to the \We resolve in this case whether th
epon poces, sewg, Comel, Come 192 £xport Clause of the Consituton perget (1599 The Cout of Avpeals fo
ohtes the Export. Clause. urdethames & Mits the imposition of a generally appli- 154, (1995). We agreed to hear this

violates the Export Clause undefhames & bl discriminat fed |t
Mersey the Government asks that the case b&abI€, nondiscriminatory rederal tax On.,.. 5 decide whether we should over-
rule Thames & Mersey516 U.S.

overruled because its underlying theory has beeg0oods in export transit. We hold that it
rejected in the context of the Commerce andjoes not.

Import-Export Clauses and those Clauses have (1995)-
historically been interpreted in harmony with the |

Export Clause.

Il
(b) When this Court expressly disavowed its . .
early view that the dormant Commerce Clause Section 4371 of the Internal Revenue The Export Clause states simply and

required a strict ban on state taxation of interstat&0de imposes a tax on insurance premdirectly: “No Tax or Duty shall be laid
commerce,Complete Auto Transit, Incv. Brady, ums paid to foreign insurers that are nobn Articles exported from any State.”
430 U.S. 274, 288-289, it resolved a long strugglesubject to the federal income ta26 U. U.S. Const., Art. |, § 9, cl. 5. We have

over the meaning of the nontextual negatives ¢ § 4371 (1982 ed.). Internationahad few occasions to interpret the lan-
command of that Clause. The Export Clause, oo~~~ ~

the other hand, expressly prohibits Congress fromi The tax does not apply if a policy issued by aDistrict of Columbia, within which such insurer is
laying any tax or duty on exports. These textuaforeign insurer is “signed or countersigned by anauthorized to do business.” 26 U. S. C. § 4373(1)
disparities strongly suggest that shifts in theofficer or agent of the insurer in a State, or in the(1982 ed.).

5



guage of the Export Clause, but ourstruction of the constitutional provisionU.S., at 16, and we found that the tax,
cases have broadly exempted from feds that no burden by way of tax or dutyas applied to charters for exportation,
eral taxation not only export goods, buttan be cast upon the exportation ofwas in substance a tax on the exporta-
also services and activities closely rearticles, and does not mean that articleon; and a tax on the exportation is a
lated to the export process. At the samexported are relieved from the priortax on the exports,id., at 17. Likewise,
time, we have attempted to limit theordinary burdens of taxation which restin Thames & Merseywe found that
term “Articles exported” to permit fed- upon all property similarly situated.” “proper insurance during the voyage is
eral taxation of pre-export goods andCornell, supra at 427. Pace, Turpin one of the necessities of exportation”
services. and Cornell made clear that nondis-and that “the taxation of policies insur-
Our early cases upheld federal assessfiminatory pre-exportation assessmentislg cargoes during their transit to for-
ments on the manufacture of particulado not violate the Export Clause, even ifeign ports is as much a burden on
products ultimately intended for exportthe goods are eventually exported. exporting as if it were laid on the
by finding that pre-export products are At the same time we were defining acharter parties, the bills of lading, or the
not “Articles exported.” SeePace v. domain within which nondiscriminatory goods themselves.” 237 U. S., at 27.
Burgess 92 U. S. 372 (1876)Turpinv. taxes could permissibly be imposed on Shortly after Hvoslef and Thames &
Burgess 117 U. S. 504 (1886)Cornell goods intended for export, we were alsdversey the Court rejected an attempt to
v. Coyne 192 U. S. 418 (1904)Pace making clear that the Export Clauseshield from taxation the net income of a
and Turpin both involved a federal ex- strictly prohibits any tax or duty, dis- company engaged in the export busi-
cise tax on tobacco products. ace criminatory or not, that falls on exportsness.William E. Peck & Co.v. Lowe
though tobacco intended for export wasluring the course of exportation. Se@47 U. S. 165 (1918). In accordance
exempted from the tax, the exemptiorFairbank v. United States 181 U. S. with the analysis set out iTurpin, we
itself was subject to a per-package83 (1901); United Statesv. Hvoslef found both that the tax was nondiscrimi-
stamp charge of 25 cents. When a to237 U. S. 1 (1915);Thames & Mersey natory and that “[ijt is not laid on
bacco manufacturer challenged théMarine Ins. Co.v. United States, supra. articles in course of exportation or on
stamp charge, we upheld the charge olm Fairbank for example, we addressedanything which inherently or by the
the basis that the stamps were designeaifederal stamp tax on bills of lading forusages of commerce is embraced in
to prevent fraud in the export exemptionexport shipments imposed by the Waexportation or any of its processes.” 247
from the excise tax and did not, thereRevenue Act of 1898. The Court foundu. S., at 174.
fore, represent a tax on exports. 92 U.Sthat the tax was facially discriminatory, only a few years later the Court
at 375. When Congress later repealeBairbank, supraat 290, and, though not stryck down the application of a tax on
the 25-cent charge for the exemptiordirectly imposed on the goods beinghe export sale of certain baseball equip-
stamp in a statute that referred to thexported, the tax was nevertheless “iNment. SeeA. G. Spalding & Bros.v.
stamp as an “export tax,” anothereffect a duty on the article transported,"Eqwards 262 U. S. 66 (1923). Although
manufacturer sued to recover the mone$81 U. S., at 294. Consequently, the taxhe tax was clearly nondiscriminatory,
it had paid for the exemption stampsfell directly into the category of forbid- we explained that the goods being taxed
See Turpin, supra Without disturbing den taxes on exports defined Wurpin. had entered the course of exportation
the prior ruling in Pace that the stamp In striking down the tax, we said: when they were delivered to the export
charge was not a tax on exports, 117  “The requirement of the Consti-  carrier. Id., at 70. Because the taxable
U.S., at 505, we eXpIained that the tution is that eXportS should be event' the transfer of t|t|e, occurred at
prohibition of the Export Clause “has free from any governmental bur- the same moment the goods entered the
reference to the imposition of duties on den. The language is ‘no tax or course of exportation, we held that the
goods by reason or because of their duty.’ Whether such provision is  tax could not constitutionally be applied
exportation or intended exportation, or or is not wise is a question of tg the export saleld., at 69-70.
whilst they are being exported,id., at policy with which the courts have ;
507. We said that the plaintiffs would nothing to do. We know histori- Ex-g(;?t g%tr;ega[s)rosﬁrilbci?i)énegggi?\es(tj fg:je_
have had no Export Clause claim even cally that it was one of the com- o5 taxation of goods in export transit
if there had been no exemption from the promises which entered into and 5,4 we have extended that protection t’o
excise because the goods were not in made possible the adoption of the _qriain services and activities closely
the course of exportation and might Constitution. It is a restriction on  ojated to the export process. We have
never be exportedbid. Turpin broadly the power of Congress ... ." 181 ot however exempted pre-export
suggested that the Export Clause prohib- U. S., at 290. godds and services from ordinary  tax
its both taxes levied on goods in the Hvoslef and Thames & Merseydif- | rdens: nor have we exempted from
course of exportation and taxes directefered from Fairbank in that the taxes toqerg) ,taxation various services and
specifically at exports. imposed in those cases—on ship chatyqiivities only tangentially related to the
In Cornell, the Court addressedters and marine insurance, réSpPeCayport process.
whether the Export Clause prohibitedively—did not facially discriminate
application of a federal excise tax onagainst exports. The Court nonetheless M
filed cheese manufactured under conprohibited the application of those gen-
tract for export. Looking to the analysiserally applicable, nondiscriminatory The Government concedes, as it did
set out inTurpin, we rejected the con- taxes to the transactions at issue becaubelow, that this case is largely indistin-
tention that the Export Clause bars apeach tax was, in effect, a tax on exportsguishable fromThames & Merseyand
plication of a nondiscriminatory tax im- The type of charter contract at issue irthat, if Thames & Merseyis still good
posed before the product entered thelvoslefwas “in contemplation of law a law, the tax assessed against IBM under
course of exportation. “The true con-mere contract of affreightment,” 237 8§ 4371 violates the Export Clause. See
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Tr. of Oral Arg. 5; 59 F. 3d, at 1237.imposing direct burdens”). After doring Cos, 435 U. S. 734 (1978),
The parties apparently agree that there iEhames & Mersey the Commerce establish that States may impose gener-
no legally significant distinction be- Clause construction espousedRiobbins ally applicable, nondiscriminatory taxes
tween the insurance policies at issue ifiell out of favor, seeWestern Live Stock even if those taxes fall on imports or
this case and those at issueTihames & V. Bureau of Revenye303 U. S. 250, exports. The Export Clause, the Govern-
Mersey and, accordingly, the Govern-254 (1938) (“It was not the purpose ofment contends, is no more restrictive.
ment asks that we overrul@hames & the commerce clause to relieve those The Import-Export Clause, which is
Mersey. engaged in interstate commerce frontextually similar to the Export Clause,
The Government asserts that the Extheir just share of state tax burden evesays in relevant part, “No State shall
port Clause permits the imposition ofthough it increases the cost of doing the.. lay any Imposts or Duties on Im-
generally applicable, nondiscriminatoryPusiness”), and we expressly disavowegborts or Exports.” U. S. Const., Art. |,
taxes, even on goods in export transithat view in Complete Auto Transit, Inc. § 10, cl. 2. Though minor textual differ-
The Government urges that we have: Brady, 430 U. S. 274, 288—289 ences exist and the Clauses are directed
historically interpreted the Commerce (1977). at different sovereigns, historically both
Import-Export, and Export Clauses in Our rejection in Complete Autoof have been treated as broad bans on
harmony and that we have rejected th&wuch of our early dormant Commercetaxation of exports, and in several cases
theory underlyingThames & Merseyn Clause jurisprudence did not, howeverthe Court has interpreted the provisions
the context of the Commerce andgsignal a similar rejection of our Exportof the two Clauses in tandem. For
Import-Export Clauses. Accordingly, theClause cases. Our decades-long strugglestance, in the Court's first decision
Government contends that our ExporPver the meaning of the nontextualnterpreting the Import-Export Clause,
Clause jurisprudence, symbolized bytegative command of the dormant ComChief Justice Marshall said:
Thames & Mersey has become an merce Clause does not lead to the “The States are forbidden to lay a
anachronism in need of modernizationconclusion that our interpretation of the duty on exports, and the United
The Government asks us to reinterpreiéxtual command of the Export Clause States are forbidden to lay a tax or
the Export Clause to permit the imposiis equally fluid. At one time, the Court duty on articles exported from any
tion of generally applicable, nondis-may have thought that the dormant State. There is some diversity in
criminatory taxes as we have under th&€ommerce Clause required a strict ban language, but none is perceivable
Commerce Clause and, it argues, undéln state taxation of interstate commerce, in the act which is prohibited.”

the Import-Export Clause. but the text did not require that viev.  Brown v. Maryland, 12 Wheat.
The text of the Export Clause, on the 419, 445 (1827).
A other hand, expressly prohibits CongresSee also Kosydar v. National Cash

from laying any tax or duty on exports.Register Cq. 417 U. S. 62, 67, n. 5
The Government contends that ouThese textual disparities strongly sug{1974), Hvoslef, supra, at 13-14,
dormant Commerce Clause jurisprugest that shifts in the Court's view of Cornell, 192 U. S., at 427-428Turpin,
dence has shifted dramatically and thathe scope of the dormant Commercdl7 U. S., at 506-507. The Government
our traditional understanding of the Ex-Clause should not, and indeed cannogrgues that our longstanding parallel
port Clause, which is based partly on amovern our interpretation of the Exportinterpretations of the two Clauses re-
outmoded view of the CommerceClause. Cf.Richfield Oil Corp.v. State quire judgment in its favor. We disagree.
Clause, can no longer be justified. It isBd. of Equalization 329 U. S. 69, In Michelin, we addressed whether a
true that some of our early Export75-76 (1946) (distinguishing accommo-State could impose a nondiscriminatory
Clause cases relied on an interpretatiodations made under the Commercad valorem property tax on imported
of the Commerce Clause that we have&€lause from the express textual prohibigoods that were no longer in import

since rejected. IrFairbank 181 U. S., tion of the Import-Export Clause). transit. Michelin, which imported tires
at 298-300, for example, we analogized from Canada and France and stored
to Robbins v. Shelby County Taxing B them in a warehouse, argued that Geor-

Dist, 120 U. S. 489, 497 (1887), in
which we held that “[ijnterstate com- .
merce cannot be taxed at all [by th
States], even though the same amount
tax should be laid on domestic com
merce, or that which is carried on soIerC h decisi
within the state.” Referring to the cat- r'\r/:.e?]t I.ar_gll__uesc that Vc\)/ur ig’;'anss
egorical ban on taxation of interstate ichelin 1ire g;p.v. ages f .
commerce declared iRobbins we lik- 276 (1976), an epartment o IQevenu(:"revenues as a major source of federal
ened the scope of the CommercmAssoc'm'on of Wash. Steve'revenue; and (iii) preventing disharmony
Clause’s ban on state taxation of inter? The Commerce Clause is an express grant dikely to be caused if seaboard States
state commerce to the Export Clause’§0We' o Congress to *regulate Commerce .. tayad goods coming through their ports.
ban on federal taxation of exports.among the several States.” U. S. Const, At Ig\/lichelin supra at 285-286. The Court
. § 8, cl. 3. It does not expressly prohibit the State ’ at £0ox

Fairbank, supra at 300; see also from doing anything, though we have long recogfound that nondiscriminatory ad valorem
Hvoslef 237 U. S., at 15 (“The court nized negative implications of the Clause thataxes violate none of these policies. A

[in Fairbank found an analogy in the Prevent certain state taxation even when Congreggentury earlier, however, the Court had
has failed to legislate. Sed-ulton Corp. V.

ia could not constitutionally assess ad
alorem property taxes against its im-
ported tires. We explained that “[t]he

-allel modifications in the Export CIauseFramerS of the Constitution ... sought

ontext. More specifically. the Govern—to alleviate three main concerns”: (i)
: P Y, . ensuring that the Federal Government

IrEpeaks with one voice when regulating
foreign commerce; (ii) preserving import

The Government's primary assertior‘s
s that modifications in our Import-
port Clause jurisprudence require par

construction which had been given tq-7 uner 516 U S (1996) (slip op., at ruled that, under the “original package
the commerce clause in protecting intera_s); Quill Corp. v. North Dakota 504 U. S. 298, doctrine,” a State could not impose such
state commerce from state legislatiorso9 (1992). a tax until the goods had lost their
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character as imports and had been incosame under the Export Clause. We notedommand,” Paynev. Tennessee501 U.
porated into the mass of property in thén Washington Stevedorinipat one may S. 808, 828 (1991). Applying that
State. Low v. Austin 13 Wall. 29, 34 question the finding in Thames & policy, we frequently have declined to
(1872). The Michelin Court overruled Merseythat the tax was essentially a taxoverrule cases in appropriate circum-
Low and held that the nondiscriminatoryypon the exportation itself. 435 U. S., astances becausestare decisis “pro-
property tax levied on Michelin's inven- 756 n. 21. We expressed concern thdfotes the evenhanded, predictable, and
tory of imported tires did not violate the [jne basis for distinguishingThames consistent development of legal prin-
Import-Export Clause because it was nog, Mersey is less clear” than for ciples, fosters reliance on judicial deci-
an impost or duty on imports. 423 U. S.,kairbank or Richfield Oil because the sions, and contributes to the actual and
at 301. See alsdimbachv. Hooven & g Perceived integrity of the judicial pro-
Allison Co, 466 U. S. 353 (1984) Mersey arguably “had a value apartcess'" Id., at 827. “[E]ven in constitu-
(reaffirming that Michelin expressly from the value of the goods.” 435 U. S tional cases, the doctrine carries such
overruled the original package doctrineat 756. n. 21 Nevertheless' the GO'Ver"’,persuasive force that we have always
altogether and not merelyow on its ment éppéreﬁtly has choseﬁ not to cha equired a departure from precedent to
facts). lenge that aspect oThames & Mersey e supported by some ‘special justifica-
Two years later, ifWashington Steve-, ihis case. Tr. of Oral Arg. 5, 8-9 40.fion.” ld., at 842 (®UTER J., concur-
doring, we upheld against an Import-\yhen questioned on that implicit con-"9) (quoting Arizona v. Rumsey 467

Export Clause challenge a nondi"scrimi-cessiOn at oral argument, the Governp' S. 203, 212 (1_984)). _
natory state tax assessed against the..: sqmitted that it “chose not to” Though from time to time we have

compensation received by stevedoring e that § 4371 does not impose a taQ€"uléd governing decisions that are
companies for services performed within, " the goods themselvesd., at 9. It unworkable or are badly reagoned,
the State. The Court found that Wash; N | Payne, supra at 827; seeSmith v.

. ) . ; ; would be inappropriate for us to reex .
ington's stevedoring tax did not violate 5 ine in this case, without the benefit\wright, 321 U. S. 649, 665 (1944),
we have rarely done so on grounds not

the policies underlying the Import- e’ hriafi
of the parties’ briefing, whether the%dvance d by the partiesThames &

marine insurance policies ifhames

Export Clause. Unlike the property taxpolicies on which § 4371 is assesse _

at issue inMichelin, the activity taxed 50 5o closely connected to the good ersey has been controlling precedent

by Washington occurred while importsihat the tax is. in essence. a tax o )

and exports were in transit. That faCtexports3 Seeeé id at 27_2é (“[Tlhe does not, mdegd could not, argue that
i e the rule established there is “unwork-

was not dispositive, however, becausgscorq doesn't reveal the sort of statistitS " . . : :
the tax did not fall on the goods them-.5| information Justice Breyer was Sug_able. Despite the dissent’'s speculative

or over 80 years, and the Government

selves: . gesting might be relevant” to determineprOteStat'onS. to _the contrarypost  at
“The levy reaches only the busi- “yhether this is sufficiently indirect that 2. L+ there is simply no evidence that
ness of loading and unloading it's not a tax on exports, . . . because thd hames & Mersevhas caused or will

ships or, in other words, the busi- Government has conceded throughoJ2uS€ uncertainty in commercial export
ness of transporting cargo within  that they are not disputing that this tax! ansactions. The principles that animate
the State of Washington. Despite if discriminatory, is in violation of the Uf Policy of stare decisis caution

the existence of the first distinc-  Constitution”). against overruling a long-standing prece-
tion, the presence of the second giare gecisisis a “principle of dent on ad theo(rjy lf)Ot argdued by tf:‘_e
leads to the conclusion that the policy,” Helveringv. Hallock, 309 U. S. parties, and we decline to do so in this

Washington tax 'is not a prphibited 106, 119 (1940), and not “an inexorable '
Impost or Duty’ when it violates

none of the policies [that animate 3The Court has never held that the Export Clause 2

the | tE t Cl Wash- prohibits only direct taxation of goods in export Wh he G d .
the Import-Expor ause].Was transit. In Brown v. Maryland 12 Wheat. 419 at the Government does argue is
ington Stevedoring, supfat 755. (1827), Chief Justice Marshall expressed in dictdhat our Import-Export Clause cases re-

Relying onCanton R. Cov. Rogan 340 his skepticism that a federal occupational tax orguire us to overruléThames & Merse'Sy
U. S. 511 (1951), which upheld a tax orgxporters could pass scrutiny under the Expop/e have good reason to hesitate before

d . Clause. Id., at 445 (“[W]ould government be : ;
the gross receipts of a railroad thaberrl:witted to shield its(el[f f]roLrjn th% j\ijst censure toadOptlng the analysis of our recent

operated a marine terminal and tranSwhich this attempt to evade the prohibitions of thelMPOrt-Export .Cl_ause cases into our
ported imports and exports, we ruled irconstitution would expose it, by saying that thisExport Clause jurisprudence. Though we
Washington Stevedorinthat taxation of Wwas a tax on the person, not on the article, anghgye frequently interpreted the Clauses

. . sthat the legislature had a right to tax occupa _
transportation services, whether by ralltions?,,). In Fairbank, Hvoslef and Thames & together, seesupra at 9-10, our more

road_ on the dOCkS. or bY SteYedoreWersey we struck down taxes that were not* The dissent suggests that “the Court assumes the
loading and unloading ships, did notassessed directly on goods in export transit, bustatute to be invalid rather than deciding it to be
relate to the value of the goods andvhich the Court found to be so closely related aso.” Post at 2. We make no such assumptions.
could not be considered imposts ng be effectively a tax on the goods themselvesRather, we begin with a longstanding decision
. e have never repudiated that principle, buthat, by all accounts, controls this case. Even the
duties on the goods themselves. 43 either have we ever carefully defined how weGovernment agrees that Congress enacted a law
u.S., at 757. decide whether a particular federal tax is suffi-whose application in this case directly contravenes
ciently related to the goods or their value toour holding in Thames & MerseyWe sit not to
1 violate the Export Clause. To the extent the issueondemn § 4371, but rather to determine whether
was raised in the petition for certiorari, theit is to be saved by overruling binding precedent.
A tax on policies insuring exports is GOVﬁrnmen_t faileéi trc: adfdresrs] the ki)ssuc(ja in ic}s_ brée? Thekdis_ser(ljt s_l(Jj_ggesti trrmlat we mgke a _“serious
- - the merits and therefore has abandoned it. Seristake” in deciding whether a nondiscriminatory
not, premsely speaklng, the same as g;sters ‘N’ Things, Ltdv. United States511 U. tax on goods violates the Export Claugmst at
tax on exports, bufThames & Mersey 5. (1994) (slip op., at 15Russellv. 19. We do not agree that it is a mistake to address
held that they were functionally theunited States369 U. S. 749, 754, n. 7 (1962). the arguments actually advanced by the parties.
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recent Import-Export Clause cases, osive® meaning in favor of an Export by delegates to the Federal Convention
which the Government relies, cautionClause decisional rule in which a tax isfrom the Southern States, who feared
that meaningful textual differences existot a “Tax” unless it discriminates that the Northern States would control
and should not be overlooked. The Exagainst exports. ConsequentMichelin Congress and would use taxes and du-
port Clause prohibits Congress fromand Washington Stevedqringvhich held ties on exports to raise a disproportion-
laying any “Tax or Duty” on exports, that the assessments in guestion wewte share of federal revenues from the
while the Import-Export Clause preventd!ot “Imposts or Duties” at all, do not South. See 2 M. Farrand, The Records
the States from laying any “Imposts orlogically validate the assessment at issuef the Federal Convention of 1787, pp.
Duties” on imports or exports. In both IN this case, which, by all accounts95, 305-308, 359-363 (rev. ed. 1966).
Michelin and Washington Stevedoring "€MaiNs & Tax” . The Government argues that this “nar-
we left open the possibility that a par- It is not intuitively obvious that row historical purpose” justifies a nar-
ticular state assessment might not IorOF1\i/||chel|n’s three-pronged ana_ly3|s of therow interpretation of the te>_<t_anq that
erly be called an impost or duty, and ramers’ concerns is .rea!ly_Jus_t anot_heappllcatlon of 8 4371 to po_I|C|es_ insur-
thus would be beyond the reach ,of thavay of stating a'nc.)nd|scr|m|nat|on prin-ing exports does not conflict with the
| E t Cl hil dentical iple. But even if it were, the Govern- p0I|C|es_ embodied in the Claus_e. Brief
mport-txport L1ause, whiie an 1denticalyant cannot reasonably rely ddichelin - for United States 32-34. While the
federal assessment might properly bg, govern the Export Clause becauseriginal impetus may have had a narrow
called a tax and would be subject to thgyichelin drew its analysis around thefocus, the remedial provision that ulti-
Export Clause. Though we found inpprase “Imposts or Duties” and ex- mately became the Export Clause does
Michelin that a nondiscriminatory statepressly excluded the broader ternmot, and there is substantial evidence
property tax does not transgress theTax” that appears in the Export from the Debates that proponents of the
policy dictates of the Import-Export Clause.Michelin marked a more permis- Clause fully intended the breadth of
Clause, we also recognized that thgive approach to state taxation under thecope that is evident in the language.
Import-Export Clause is “not written in Import-Export Clause only by distin- See,e. g, 2 Farrand, Records of the
terms of a broad prohibition of everyguishing the presumptively stricter lan-Federal Convention, at 220 (Mr. King:
‘tax,”” and that impost and duty are guage of the Export Clause. We agreéln two great points the hands of the
narrower terms than tax. 423 U. S., awith the Government thaMichelin in- Legislature were absolutely tied. The
290-293. InWashington Stevedoringve forms our decision in this case, but noimportation of slaves could not be pro-
likewise rejected the assertion that thén & way that supports the Government'shibited—exports could not be taxed");
Import-Export Clause absolutely prohib-Position. It is simply no longer true tha_tld., at 305 (“Mr. Mason urged the
its all taxation of imports and exports.the Court perceives no substantive difnecessity of connecting with the power
435 U. S., at 759. We said that “theference between the two Clauses. of levying taxes ... that no tax should
term ‘Impost or Duty’ is not self- We are similarly hesitant to adopt thebe laid on exports”);id., at 360 (Mr.
defining and does not necessarily enlMPOrt-Export Clause's policy-basedElseworth [sicl: "There are solid rea-
compass all taxes” and that the respor@naysis without some indication that thesons agst. Congs taxing exports hid.
dents’ argument to the contrary ignored Pt Clause was intended to alleviatd"Mr. Butler was strenuously opposed to
“the central holding ofMichelin that the he same "evils” to which the Import- & power over exports’)id., at 361 (Mr.
absolute ban is only of ‘Imposts oy Export Clause was directed. Unlike theSherman: “It is best to profllblt the
Duties’ and not of all taxes.Tbid Import-Export Clause, which was |n-.Nat|onaI legislature in all cases”)d., at
T St tended to protect federal supremacy 862 (“Mr. Gerry was strenuously op-
The distinction between imposts oOrinternational commerce, to preserve fedposed to the power over exports”).
duties and taxes is especially pertinenéral revenue from import duties and The Government argued for a differ-
in light of the peculiar definitional imposts, and to prevent coastal Stategnt narrow interpretation of the Export
analysis we chose iMichelin. Finding with ports from taking unfair advantageClause inFairbank See 181 U. S., at
substantial ambiguity in the phrase “Im-of inland States, seMlichelin, supra at 292-293. Arguing that the Debates ex-
posts or Duties,” we *“decline[d] to 285-286, the Export Clause serves noneressed a primary interest in diffusing
presume it was intended to embracef those goals. Indeed, textually, thesectional conflicts, the Government
taxation that does not create the evilExport Clause does quite the opposite. Itirged the Fairbank Court to interpret
the Clause was specifically intended tgpecifically prohibits Congress fromthe Export Clause to permit taxation of
eliminate.” Michelin, supra at 293-294. regulating international commerce‘the act of exportation or the document
We entirely bypassed the etymologicafirough export taxes, disallows any atevidencing the receipt of goods for
inquiry into the proper meaning of thetempt to raise federal revenue fromexport, for these exist with subs’tantlal
terms *impost” and “duty,” and instead €XPOrts, and has no direct effect on theiniformity throughout the country.ld.,
created a regime in which those termd/ay the States treat imports and exportsit 292. We rejected that argument;
are conclusions to be drawn from an_ AS @ purely historical matter, the °If mere discrimination between

S : Export Clause was originally proposed the States was all that was con-
examination into whether a particular templated, it would seem to follow

assessment “was the tvpe of exactiof Though Michelin discusses “taxes” in terms of
yb very exaction,” 423 U. S., at 290, it also that anad valoremtax upon all

that was regarded as o.bjelctlopable bé;F;Jggests that at the time of the Founding “prob- €Xports would not be obnoxious to
the Framers of the Constitution.” 423 U.aply only capitation, land, and general property ~this constitutional prohibition. But
S., at 286. We are not prepared to sayxactions were known by the term ‘tax' rather gyrely under this limitation Con-

that the word “Tax” is “sufficientl than the term ‘duty,’ "id., at 291. In any event, .
y the Michelin Court understood that the terms used gress can Impose an export tax

f’imbigu_ous'” id., at 293, that we may ;e Export Clause were broader than those used Ne€ither on one article of export,
ignore its common, and usually expanin the import-Export Clause. nor on all articles of export.lbid.
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As in Fairbank we think the text of the discriminatory property tax to goods still Section 6323.—Validity and Priority
constitutional provision provides a bettelin import or export transit. 423 U. S., atAgainst Certain Persons
decisional guide than that offered by the290 (compliance with the Import-Export
Government. The Government's policyClause may be secured “by prohibitingCt'D' 2059
argument—that the Framers intended thﬁhe assessment of even nondiscrimina-
- SUPREME COURT OF THE
Export Clause to narrowly alleviate thetory property taxes on [import or export] UNITED STATES
tion of southern exports by prohibiting thyoygh the State when the tax is as- No. 95-323

only discriminatory taxes—cannot €sessed”). See alsovirgini :
: . ginia Indonesia
squared with the broad'language of th 0. v. Harris County Appraisal Dist. UNITED STATES, PETITIONER v.
Clause. The better reading, that adopte, 10 S. W. 2d 905, 915 (Tex. 1995) THOMAS R. NOLAND, TRUSTEE

by our earlier cases, is that the Framer, nvalidating application of a nondis- FOR DEBTOR FIRST TRUCK

sought to alleviate their concerns by . - LINES, INC.
completely denying to Congress theSriminatory ad valore_m property tax to £17 US._
power to tax exports at all. goods in export transit). -~
We also declined to endorse the Gov-gN WRIT OF CERTIORARI TO THE
3 ernment’s theory inWashington Steve- UNITED STATES COURT OF

Even assuming thatMichelin and doring. After reciting that the Court in APPEALS FOR THE SIXTH CIRCUIT
Washington Stevedoringovern our Ex- Canton R. Cohad distinguishedhames

port Clause inquiry in this case, the& Mersey, Fairbank and Richfield Oil May 13, 1996
Government's argument falls short of itswe pointed out that in those cases “the
goal. Our holdings inMichelin and state [or Federal Government] had taxed Syllabus

Washingtoln Stevedorindp not _l’eaCh the gither the goods or activity so connected The Internal Revenue Service filed claims in the
facts of this case and, more importantlyyith the goods that the levy amountedd@nkruptcy Court for taxes, interest, and penalties

do not interpret the Import-Export Jhat accrued after debtor First Truck Lines, Inc.,
P P P to a tax on the goods themselves'sought relief under Chapter 11 of the Bankruptcy

Cl_au_se to permit assessment of no”d'%ashington Stevedoringd35 U. S., at code but before the case was converted to a
criminatory taxes on imports and €x-zgs " 51 \we expressly declined toChapter 7 bankruptey. The court found that all of
ports I Fepscneln e & L sca e uesion o he appicabliy T, A T L iy o2
in transit. The tax inWashington Steve- Of the Michelin approach when a Statess s03(o)(1)(C) and 507(a)(L), but held that the

doring burdened imports and exportsdlreCtIy taxes imports or exports inpenalty claim was subject to “equitable subordina-

. . X St Ttransit,” id., at 757, n. 23, because,tion” under § 510(c), which the court interpreted
while they were still in transit, but it did s giving it authority not only to deal with

not fall directly on the goods them- a'thOEJgh the goods m“ that case were Iriiequitable Government conduct, but also to adjust
selves. This case, as it comes to us, is tgansit, the tax fell on “a service distinct a statutory priority of a category of claims. The

hybrid in which the tax both burdensfrom the goods and their valuejtl., at court's decision to subordinate the penalty claim to

. . 1the claims of the general unsecured creditors was
exports du”ng transit and—as the GOV]S?' Thus, contrary to the GoVemmentéaffirmed by the District Court and the Sixth

ernment concedes and our earlier casé9ntention, this Court's Import-EXport circyit, which concluded that postpetition,
held—is essentially a tax on the good$-lause cases have not upheld the valichonpecuniary loss tax penalty claims are suscep-
themselves. The Government argues tha’aty of generally applicable, nondiscrimi- tible to subordination by their very nature. _
Michelin andWashington Stevedorifgy natory taxes that fall on imports or_ Held A bankrupicy court may not equitably

. . . . . subordinate claims on a categorical basis in dero-
erally applicable, nondiscriminatoryleave us free to follow the expressguage of § 510(c), principles of statutory con-
taxes that fall directly on exports intextual command of the Export Clausestruction, and legislative history clearly indicate

- : f o - Congress’s intent in its 1978 revision of the Code
transit. Brief for United States 32to prohibit the application of any tax to use the existing judge-made doctrine of equi-

(Michelin and Washington Stevedoring“laid on Articles exported from any table subordination as the starting point for decid-

“demonstrate that, when a generallygiate.” ing when subordination is appropriate. By adopt-
applicable, nondiscriminatory tax is at ing “principles of equitable subordination,”
issue, the mere fact that the tax applies T, § 510(c) allows a bankruptcy court to reorder a

. tax penalty when justified by particular facts. It is
mport process does ot provde.a con e conclude that the Export Clauseio et tat Congrss mean 1o gve cours soe
stitutional immunity from taxation”). If d0es not permit assessment of nondigz "Cc e ‘siatte that would give courts leeway
this contention is to succeed, the GoyCriminatory ff—'deral taxes on goods iNproad enough to allow subordination at odds with
ernment at the very least must show thaqxpor_t transit. Reexamlnatlon of the‘the_ congressional ordering of priorities by category
our Import-Export Clause jurisprudencedUestion whether a particular assessmefstim p;?,f’atf’v'fer'“athioﬁﬁ”ig“ e,}];;'i?y Siatte wou d
now permits a State to impose a nondison @n activity or service is so closely P priority

ted to th d t t'1 rovision’s operation at the same level at which
criminatory tax directly on goods in connected 1o the goods as 10 amount Bongress operated when it made its characteristi-

import or export transit. We think the & tax on the goods themselves musdally general judgment to establish the hierarchy
; i i f claims in the first place, thus delegatin

vernment has fail make thafWait another day. We decline to overof clai ot place, lelegating
SGhoovsing ent has failed to ake t a?u|e Thames & MerseyThe judgment of ledislative revision, not authorizing equitable ex-

ception. Nonetheless, just such a legislative type
The Court has never upheld a stat%e Court of Appeals for the Federal

. - . of decision underlies the reordering of priorities
tax assessed directly on goods in impor ircuit is affirmed. here. The Sixth Circuit's decision runs directly

: : . _ It is so ordered. counter to Congress's policy judgment that a
or export transit. InMichelin, we sug postpetition tax penalty should receive the priority
gested that the Import-Export Clause of an administrative expense. Since the Sixth
would invalidate application of a non- Circuit's rationale was inappropriately categorical
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in nature, this Court need not decide whether @quitable subordination under § 510fc). The judge-made doctrine of equitable
Eg;‘z[j‘i‘zt"bifg%”g Q;i: f;‘;vaybse fé”duifargld't‘s)lrjb’;“rfj'iln so doing, the Court read that sectiorsubordination predates Congress’s revi-
y be equiably to provide authority not only to dealsion of the Code in 1978. Relying in

nated. M g .
with inequitable conduct on the Governart on our earlier cases, see,g.,

48 7. 3d 210, reversed and remanded. ! i omstockv. Group of Institutional In-
SouTER, J., delivered the opinion for a unani- ment's part, but also to adjust a statutor)ﬁ . P

mous Court. priority of a category of claims. The Vestors, 335 U. S. 211 (1948&epperv.
Bankruptcy Court accordingly weighedLitton, 308 U. S. 295 (1939)Taylor v.
JUSTICE SOUTER delivered the opinion the relative equities that seemed to flowptandard Gas & Elec. Cp.306 U. S.

of the Court. from what it described as “the Code's307 (1939), the Fifth Circuit, in its

: - : : ; influential opinion inin re Mobile Steel
The issue in this case is the scope ofreference for compensating actual los 0. 563 F. 2d 692, 700 (CA5 1977),

a bankruptcy court's power of equitableclaims,” and subordinated the tax PeN— Sarved that the application of the
subordination under 11 U.S.C. § 510(c)alty claim to those of the general unse- . ppiic

) S . . . doctrine was generally triggered by a
Here, in the absence of any finding ofcured creditorsin re First Truck Lines, showing that the creditor had engaged in
inequitable conduct on the part of thelnc, 141 B. R. 621, 629 (SD Ohio

o . “some type of inequitable conduct.”
Government, the Bankruptcy Court sub1992). The District Court affirmedin- ;oo Steeldiscussed two further con-

ordinated the Government's claim for aternal Revenue Service Noland, 190 iions relating to the application of the
postpetition, noncompensatory tax _penB- R. 827 (_SD_Oh'O 1993)' _ , doctrine: that the misconduct have “re-
alty, which would normally receive first ~ After reviewing the legislative history gyjted in injury to the creditors of the
priority in bankruptcy as an “adminis- of the 1978 revision to the BankruptCypankrupt or conferred an unfair advan-
trative expense,” §8 503(b)(1)(C), Code and several recent appeals Casggye on the claimant,” and that the
507(a)(1). We hold that the bankruptcyon equitable subordination of tax penalsypordination “not be inconsistent with
court may not equitably subordinateties, the Sixth Circuit affirmed, as well. the provisions of the Bankruptcy Act.”
claims on a categorical basis in deln re First Truck Lines, Inc.48 F. 3d |hig, This last requirement has been read
rogation of Congress’s scheme of priori-210 (1995). The Sixth Circuit stated thalas a “reminder to the bankruptcy court
ties. it did that although it is a court of equity, it is
In April 1986, First Truck Lines, Inc., “not see t_he fairness or t_he_justice not free_ to adjust the legally valid claim
voluntarily filed for relief under Chapter N permitting the Commissioner's ~ of an innocent party who asserts the
11 of the Bankruptcy Code, and in the claim f_or tax penalties, which are claim in go_od faith merely bec_au_se th_e
subsequent operation of its business as a not_belng assessed because of pe- court perceives that the result is inequi-
debtor-in-possession incurred, but failed cuniary Iosses to thg Internal Rev- ta_ble.” DeNataIe & Abram, The Doc-
to discharge, tax liabilities to the Inter- €NUe Service, to enjoy an equal or trine of Equitable Subordination as Ap-
nal Revenue Service. First Truck moved higher priority with claims based plied to Nonmanagement Creditors, 40
to convert the case to a Chapter 7 ©N the extension of value to the Bus. Law. 417, 428 (1985). The district
liquidation in June 1988, and in August debtor, whether_ secured or not. courts and courts of appeals have gener-
1988 the Bankruptcy Court granted that Fur;her, assessing tax penalties a_llly followed the Mobile Steelfqrmula}—
motion and appointed respondent Tho- against the estate of a debtor no tion, In re Baker & Getty Financial
mas R. Noland as trustee. The liquida- Ipnger in existence serves no puni- Services, InG.974 F. 2d 712, 717 (CA6
tion of the estate’s assets raised insuffi- V€ Purpose. Because of the na- 1992). .
cient funds to pay all of the creditors. ture of postpetition, nonpecuniary Although Congress included no ex-
After the conversion. the IRS filed loss tax penalty cl_alms ina Chf_;lp- plicit criteria for equitable subordination
claims for taxes. interest. and penalties ter 7 case, we believe such claims when it enacted § 510(c)(1), the refer-
that accrued aftér the Cﬁapter 11 filing are suscepuble_ to subordination. ence in § 51(_)(0)_ to “pnnmples.of equi-
but before the Chapter 7 conversion, and To hold ot_her\lee would be to table su_bordln_atlon,” clearly |nd|cate_s
although the parties agreed that, the allow cred|tors_ who hqve _sup- co_ng_ressmnal intent at least to start W_|th
claims. for taxes and interest were en- ported the busmgss during its at- existing doctrine. Th!s _conclu3|on is
tited to priority as administrative ex- tempt to reorganize to be_ penal- confirmed both by prlnc_lples .of statu-
penses, §§ 503(b), 507(a)(1), and ized once that effort has failed and tory construction, seeMidlantic Nat.
726(a)(i)1 they disagr7eed about tHe ri- there is not enough to go around.” Bank v. New Jersey Dept. of Environ-
ority to ’be given tax penalties. The Id., at 218. mental Protection 474 U. S. 494, 501

N i 1986) (“The normal rule of statutory
Bankruptcy Court determined that theSe€ alsdBurdenv. United States917 F. ( e : ;
penaltie?s {Iike the taxes and interest)?d 115, 120 (CA3 1990)Schultz Broad- construction is that if Congress intends
were administrative expenses undefay Innv. United States912 F. 2d 230, for legislation to change the interpreta-
§ 503(b) but held them to be subject 1234 (CA8 1990);In re Virtual Network tion of a judicially created concept, it

1 Section 507(a)(1) provides, in relevant part: “(a)SerViceS Corp. 902 F. 2d 1246, 1250 hmakefsnthatdinttﬁ'm Sﬁ)eCiﬁ%h Thet- C?urt

: Lol - “/(CA7 1990). We granted certiorari tonas followe IS rule with particular
The following expenses and claims have p”F’”ty((j termin t)h ? riat f theare in construing the scope of bank-
in the following order: (1) First, administrative d€E € the appropriate scope o

expenses allowed under section 503(b) of this titlpower under the Bankruptcy Code tguptcy codifications”) (Pitation Omi_tted?’
... " Under § 503(b)(1), administrative expensessubordinate a tax penalty, 516 U. S. _ and by statements in the legislative
include “any tax . . . incurred by the estate” (with £1995)' and we now reverse. ~history that Congress “intended that the

certain exceptions not relevant here), as well a; term ‘principles of equitable subordina-
“any fine [or] penalty ... relating to [such] a tax 2 Section 510(c) provides that “the court may ...

" Section 726(a)(1) adopts the order ofunder principles of equitable subordination, subor—tlon follow existing case law a”‘i' lea\_/e
payment specified in § 507 for Chapter 7 proceeddinate for purposes of distribution all or part of antO the courts development of this prin-
ings. allowed claim ... .” ciple,” 124 Cong. Rec. 32398 (1978)
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(Rep. Edwards); see alsd., at 33998 the statute would delegate legislative The Sixth Circuit, to be sure, invoked
(Sen. DeConcini). In keeping with pre-revision, not authorize equitable excepa more modest authority than legislative
1978 doctrine, many Courts of Appealgion. We find such a reading improbablerevision when it relied on statements by
have continued to require inequitablén the extreme. “Decisions about thethe congressional leaders of the 1978
conduct before allowing the equitablefreatment of categories of claims inCode revisions, see 48 F. 3d, at 215,
subordination of most claims, see,g., bankruptcy proceedings ... are not dic217-218, and it is true that Representa-
In re Fabricators, Inc, 926 F. 2d 1458, tated or illuminated by principles of tive Edwards and Senator DeConcini
1464 (CA5 1991);In re Bellanca Air- equity and do not fall within the judicial stated that “under existing law, a claim
craft Corp, 850 F. 2d 1275, 1282-1283power of equitable subordination ... ."is generally subordinated only if [the]
(CA8 1988), although several have don®urden 917 F. 2d, at 122 (Alito, J., holder of such claim is guilty of inequi-
away with the requirement when theconcurring in part and dissenting intable conduct, or the claim itself is of a
claim in question was a tax penalty. Seepart). status susceptible to subordination, such
e.g., Burden, supraat 120; Schultz, ~ j,5t such a legislative type of deci-2S @ penalty or a claim for damages
supra at 234;In re Virtual Network, gjon however, underlies the Bankruptcy?fising from the purchase or sale of a
supra, at 1250. Cou’rt’s reordéring of priorities in ques_security of the debtor.” 124 Cong. Rec.

Section 510(c) may of course bejon here, as approved by the Distric32398 (1978) (Rep. Edwards); see also
applied to subordinate a tax penaltycqrt and the Court of Appeals. Despitdd-, at 33998 (Sen. DeConcini). But their
since the Code’'s requirement that nguage in its opinion about requiring gemarks were not statements of existing
Chapter 7 trustee must distribute assei§y|ancing of the equities in individuall@w and the Sixth Circuit's reliance on
‘in the order specified in ... section .,ces the Court of Appeals actuall;}he unexplained reference to subordi-
507," (which gives a first priority t0 cqnciyded that “postpetition, nonpecuninated penalties ran counter to this
administrative expense tax penalties) i%ry loss tax penalty cIaims”’ are “sus- Court’s previous endorsement of priority
subject to the qualification, “[e]xcept as ceptible to subordination” by their very freatment for postpetition tax penalties.
provided in section 510 of this title «q5tire” 48 F. 3d at 218. And al- SeeNicholasv. United States384 U. S.

- .11 U.S.C. § 726(a). Thus, "prin- 6,9k the court said that not every ta78, 692-695 (1966). More fundamen-
ciples of equitable subordination” MaY penalty would be equitably subordi-tally, statements in legislative history
allow a bankruptcy court to reorder anaieq ibid., that would be the inevitable Cannot be read to convert statutory lee-
tax penalty in a given case. It is aImostresu“' of éonsistent applications of theway for judicial development of a rule
as clear that Congress meant to givg, e employed here, which depends nd®" particularized exceptions into del-
courts some leeway to develop the docs, individual equitieé but on the supposﬁgated authority to revise statutory cat-
trine, 124 Cong. Rec. 33998 (1978)edly general unfaimess of satisfyingggorization, untethered to any obligation
rather than to freeze the pre-1978 law i”postpetition nonpecuniary loss tax!© preserve the coherence of substantive
place. The question is whether thahonairy claims” before the claims of acongressional judgments.

I(?ew"?‘y 1S brode:jd en_o#grrwl to allow Sl4bor'i;;eneral creditor. Given our conclusion that the Sixth
o;r&zt;i%r; ?):‘ Sriorsiti\(,avét b; C%tggr;%rfssmna The Court of Appeals's decision thusCircuit's r?t!onale was mappr(;)prlateOI‘y
The answer turns on Congress’s propluns directly counter  to Con'gressvsc%tegoréca |nhnar1]ture, vt\)/e rl:ee ot de-
able intent to preserve the distinctionp"-)IICy judgment that a postpetition taxclee tolay W lstder ad.an ruptcy c(:jourt
between the relative levels of generalitP€nalty should receive the priority of angn;st awa|y§ n CLe ttor 'm;)slcon gj ct
at which trial courts and Iegis;latures""dm'mstrat've expense, 11 U'S'C'd-e oredavt\:/al(;n rr?aﬁ; r;eeqwtf; yt;su or
respectively function in the normal 88 503(b)(1)(C), 507(a)(1), and 726(a)- natec. Ve do hold tat (in fhe absence
;1)_ This is true regardless of Noland'sof & need to reconcile conflicting con-

course. Hence, the adoption in § 510(c) '\ o1 “ihat the Bankruptcy Courtdressional choices) the circumstances

of “principles of equitable subordina- e at prompt a court to order equitable
tion” permits a court to make exceptionsmade a distinction between compensdhat promp !

- EXC tory and noncompensatory tax penaltiesubordination must not occur at the
to a general rule when justified byforythis was itsehPa categoricalpdistinc-'evel of policy choice at which Congress

ggrltlcbjlarsfagtzsi ngzcmlgfﬂ;v' I?_lq\r/]vles tion at a legislative level of generality.itself operated in drafting the Bank-
. S. 321, 329 (1944) (*The es- ndeed, Congress recognized and enfUPtcy Code. CfIn re Ahlswede516 F.
sence of equity jurisdiction has been thé ' S . 2d 784, 787 (CA9) (‘{Tlhe [equity]
f the Chancellor to do equit plc_)yed that_d_lstlnctlon elsewhere_l_n th g X
pover o 49 oririty provisions: Congress specificallychancellor never did, and does not now,
and to mould each decree to the necessf > ¥ B o O P Y exercise unrestricted power to contradict
ties of the particular case”). But if the assigned 8th priority to certain compen p
. satory tax penalties, see § 507(a)(8)(Gptatutory or common law when he feels

provision also authorized a court to L > § )
conclude on a general, categorical Ieveaimd 12th priority to prepetition, noncom-§§ 348(d), 503(b)(1). Although § 348(d) provides

. i t a “claim against the estate or the debtor that
that tax.p_enalt_|es should not be treateg?enssatory penalties, see § 726(2)(1), aﬁag?ses after the order for relief but before conver-
as administrative expenses to be paid™” sion in a case that is converted under section 1112,
first, it would empower a court to 3Noland argues that “although the penalties atl208, or 1307 of this title, other than a claim
modify the operation of the priority issue arose postpetition,” this claim should bespecified in section 503(b) of this title, shall be

. viewed as a prepetition penalty because a “reorgareated for all purposes as if such claim had arisen
statute at the same |F{V€| at Wh'Ch Conﬁized debtor is in many respects similar to ammediately before the date of the filing of the
gress operated when it made its charagrepetition debtor ... [and] the conversion ofpetition,” the claim for priority here is “specified
teristically general judgment to establisHthis] case to chapter 7 was tantamount to thén section 503(b)" and Congress has already
the hierarchy of claims in the first p|ace_filing of a new petitiong’ I?]rie;forhl‘\’cespondent 16, determined tha} it is InoEj to be treated r:ike

. g n. 7. But we agree with the Sixth Circuit, seere  prepetition penalties. Noland may or may not have
That_|s, th,e d|§t|nct|on b_etween CharacT:irst Truck Lines, Inc.48 F. 3d 210, 214 (1995), a valid policy argument, but it is up to Congress,
teristic legislative and trial court func- that the penalties at issue here are postpetitionot this Court, to revise the determination if it so
tions would simply be swept away, andadministrative expenses pursuant to 11 U. S. Gchooses.
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a fairer result may be obtained bythese circumstances is three years and that the T@&ourt under 26 U.S.C. § 6512(b)(3)(B),
application of a different rule”), cert. “0u7 dhqlt'jhgjr'll'sailc(tilgnrtt?aivlgsardr?scriiecf:ijgr?.to awarg @Nd decide whether the Tax Court can
denied sub nom. Stebbins. Crocker , yefund of taxes p;id more“tjhan wo years prio@Ward a refund of taxes paid more than
Citizens Nat. Bank 423 U.S. 913 1o the date on which the Commissioner mailed thdW0 years prior to the date on which the
(1975); In re Columbia Ribbon Cp.117 taxpayer a notice of deficiency, if, on the date thaCommissioner of Internal Revenue
F. 2d 999, 1002 (CA3 1941) (courtthe notice was mailed, the taxpayer had not yefajled the taxpayer a notice of defi-

“ e L filed a return. In these circumstances, the appli-.. .
cannot “set up a subclassification of " oo-back period under § 6512(b)(3)(B) isCIENCY; when, on the date the notice of

claims ... and fix an order of priority wo years. deficiency was mailed, the taxpayer had
for the sub-classes according to its (a) Section 6512(b)(3)(B) forbids the Tax Courtnot yet filed a return. We hold that in
theory of equity”). to award a refund unless it first determines thathese circumstances the 2-year look-

o the taxes were paid “within the [look-back] period ; ;
In this instance, Congress could ha\/e\l\/hich would be applicable under sectionbaCk period set forth in § 6512(b)(3)(B)

but did not, deny noncompensatoryssii(h)(2) ... if on the date of the mailing of the 2PPli€s, and the Tax Court lacks juris-
postpetition tax penalties the first prior-notice of deficiency a claim [for refund] had beendiction to award a refund.
ity given to other administrative ex-filed.” Section § 6511(b)(2)(A) in tumn instructs |
penses, and bankruptcy courts may ncS't‘?3 court to a.pp'fYI a 3 year '°9k‘(§’a§k peggfl'f a
take it upon themselves to make thal %a';Z;Z from ?ﬁeri?m“getheyrefum W;as)’ During 1987, respondent Robert F.
categorical determination under theied,” while § 6511(b)(2)(B) specifies a 2-year LUNDY and his wife had $10,131 in
guise of equitable subordination. Theook-back period if the refund claim is not filed federal income taxes withheld from their
judgment of the Court of Appeals isWithin that 3-year period. The Tax Court properlyyages. This amount was substantially
reversed, and the case is remanded f@gggegeé';‘asgyaej‘gf'os"g'?:;'Leeeggdlg‘goLaﬂ‘iyjépore than the $6,594 the Lundys actu-
further proceedings consistent with thishe notice of deficiency ?Nas mailed), Lundy hadaﬁy owed in taxes for that year, but the
opinion. not filed a tax return, and, consequently, a claim-undys did not file their 1987 tax return
It is so ordered. filed on that date would not be filed within the when it was due, nor did they file a
3-year period described in § 6511(a). Lundy'Sretyrn or claim a refund of the overpaid
taxes were withheld from his wages, so they areg‘,jlxeS in the succeeding two and a half

. PP . deemed paid on the date his 1987 tax return wa
Section 6512.—Limitations in Case ;0 (April 15, 1988), which is more than two Y€ars. On September 26, 1990, the

of Petition to Tax Court years prior to the date the notice of deficiency wasCommissioner of Internal Revenue

> mailed. Lundy is therefore seeking a refund ofmailed Lundy a notice of deficiency,

Ct.D. 2058 taxes paid outside the appl_icgbl_e Ipok—back perioq,nforming him that he owed $7,672 in
and the Tax Court lacks jurisdiction to award a . .

SUPREME COURT OF THE refund. additional taxes and interest for 1987

UNITED STATES (b) Lundy suggests two alternative interpreta@nd that he was liable for substantial

tions of 8 6512(b)(3)(B), neither of which is penalties for delinquent filing and negli-
No. 94-1785 persuasive. Lundy first adopts the Fourth Circgit‘sgent underpayment of taxes, see 26 U.
COMMISSIONER OF INTERNAL ~YieW: which is that the applicable ook back periods "¢ g5 6651(a)(1) and 6653(1).

is determined by reference to the date that th
REVENUE, PETITIONER v. ROBERT taxpayer actually filed a claim for refund, and Lundy and his wife mailed their joint

F. LUNDY argues that he is entitled to a 3-year look-bac
516 U.S period because his late-filed 1987 tax retur ax return fo_r 1987 to the Internal
i contained a refund claim that was filed within Reévenue Service (IRS) on December 22,

three years from the filing of the return itself. This1990. This return indicated that the
ON WRIT OF CERTIORARI TO THE interpretation is contrary to the requirements of thq_undys had overpaid their income taxes
UNITED STATES COURT OF statute and leads to a result that Congress coulﬂ)r 1987 by $3,537 and claimed a

APPEALS FOR THE FOURTH not have intended, as it in some circumstances .
subjects a timely filer of a return to a shorterf€fund in that amount. Two days after

CIRCUIT limitations period in Tax Court than a delinquentthe return was mailed, Lundy filed a
January 17, 1996 filer. Lundy’s second argument, that the “claim” timely petition in the Tax Court seeking
Clor.‘te”;f"zted by § 6512(b)(3)(3}2 can only .fbe 3 redetermination of the claimed defi-

claim filed on a tax return, such that a uniform _. )

Sy”abus 3-year look-back period applies under that section(,:IenCy and a refund of the couples

Respondent Lundy and his wife withheld fromiS Similarly contrary to the language of the statuteOVverpaid taxes. The Comr_mssmner filed
their 1987 wages substantially more in federal (€) This Court is bound by § 6512(b)(3)(B)'s an answer generally denying the allega-
income taxes than they actually owed for thaf@nguage as it is written, and even if the Courttions in Lundy’s petition. Thereafter, the
year, but they did not file their 1987 tax returnwere persuaded by Lundy's policy-based arg“‘sparties negotiated towards a settlement

when it was due, nor did they file a return orments for applying a 3-year look-back period, th - -
claim a refund of the overp?allid taxes in theCourt is not free to rewrite the statute simplyOf the claimed deficiency and refund

succeeding 2% years. On September 26, 1990, ttRecause its effects might be susceptible of imclaim. On March 17, 1992, the Commis-
Commissioner of Internal Revenue mailed LundyProvement. sioner filed an amended answer ac-
. nor:ic? o c:]eficien((j:y l;cl)rd1387. some three45OF-C?JﬂN805R6Y Seve(;zlais-ered the opinion of the knowledging that Lundy had filed a tax
months later, the Lundys filed their joint 1987 tax " s i
return, which claimed a refund of their overpaidCourt, in which ReHnQuist, C. J., and 8aLlA, return .and. that Lundy claimed to have
taxes, and Lundy filed a timely petition in the Tax KENNEDY, SOUTER GINSBURG, and Brever, JJ., overpaid his 1987 taxes by $3,537.

i inati imedoined. Sevens, J., filed a dissenting opinion. - . .
Court seeking a redetermination of the claimed S, g op The Commissioner contended in this

deficiency and a refund. The Tax Court held thatfHomas, J., filed a dissenting opinion, in which .
where, as here, a taxpayer has not filed a ta®TEVENS, J., joined. amended pleading that the Tax Court

return by the time a notice of deficiency is mailed, , . lacked jurisdiction to award Lundy a
and the notice is mailed more than two years after ‘.JU_STICE O’ConNoR delivered  the refund. The Commissioner argued that if
the date on which the taxes are paid, a 2-yea@Pinion of the Court. a taxpayer does not file a tax return

§'Ogg'f‘f;(‘g)k@)?g;'°gngpf,{':scouu”r?‘j;0§§ jbjr'isii'ct%n In this case, we consider the “look-before the IRS mails the taxpayer a
to award a refund. The Fourth Circuit reversedPa@ck” period for obtaining a refund of notice of deficiency, the Tax Court can

finding that the applicable look-back period inOverpaid taxes in the United States Tawonly award the taxpayer a refund of
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taxes paid within two years prior to theRevenue Service (IRS) under 26 U. Sence § 6511(a)). If the claim is not filed
date the notice of deficiency wasC. § 6511} That section contains two within that 3-year period, then the tax-
mailed. See 26 U.S.C. § 6512(b)(3)(B)separate provisions for determining thepayer is entitled to a refund of only that
Under the Commissioner’s interpretationimeliness of a refund claim. It first “portion of the tax paid during the 2
of § 6512(b)(3)(B), the Tax Court establishes diling deadline: The tax- years immediately preceding the filing
lacked jurisdiction to award Lundy apayer must file a claim for a refundof the claim.” § 6511(b)(2)(B) (incorpo-
refund because Lundy's withheld taxesyyithin 3 years from the time the return rating by reference § 6511(a)).
were deemed paid on the date that higas filed or 2 years from the time the Unlike the provisions governing re-
igg; tax rgttérglswstsl dueh.(ﬁp_nl 15, tax was paid, whichever of such periodgund suits in United States District
than ?t\’/vgeeears befo(re)(tr?é \éivatlg thlz ?o?ir:qxpires the later, or if no return wasCourt or the United States Court of
was mallgd (September 26 1990) ﬁled by the taxpayer, within 2 years Federal Claims, which make tlmely fil-
' ' from the time the tax was paid.”ing of a refund claim a jurisdictional
The Tax Court agreed with the posi-§ 6511(b)(1) (incorporating by referenceprerequisite to bringing suit, see 26
tion taken by the Commissioner and§ 6511(a)). It also defines twélook- U.S.C. § 7422(a);Martin v. United
denied Lundy's refund claim. Citing anback” periods: If the claim is filed States 833 F. 2d 655, 658-659 (CA7
unbroken line of Tax Court cases adoptswithin 3 years from the time the return 1987), the restrictions governing the Tax
ing a similar interpretation of § 6512-wjas filed,” ibid., then the taxpayer is Court's authority to award a refund of
(b)(3)(B), e.g. Allenv. Commissioner entitied to a refund of “the portion of overpaid taxes incorporate only the
99 T. C. 475, 479-480 (1992%aluska he tax paid within the 3 years immedi-jook-back period and not the filing

v. Commissioner 98 T. C. 661, 665 ately preceding the filing of the claim.” deadline from § 6511. See 26 U.S.C.
(1992); Berry v. Commissioner97 T. C. g 6511(h)(2)(A) (incorporating by refer- § 6512(b)(3F Consequently, a taxpayer
339, 344-345 (1991)Whitev. Commis- ——— ) !

sioner 72 T. C. 1126, 1131-1133 (1979)1|n relevant part, 26 U. S. C. § 6511 providesswho seeks a refund in the Tax Court,

. . “(a) Period of limitation on filing claim like respondent. does not need to actu-
(renumbered statute)}osking v. COM-  cjaim for credit or refund of an overpayment of P ;

missioney 62 T. C. 635, 642-643 (1974) any tax imposed by this title in respect of which@lly file a claim for refund with the IRS;
(renumbered statute), the Tax Court helthx the taxpayer is required to file a return shall bdhe taxpayer need only show that the tax

that if a taxpayer has not filed a taxfiled by the taxpayer within 3 years from the timeto be refunded was paid during the

f - . the return was filed or 2 years from the time the ; _ ;
return by the time the notice of def"tax was paid, whichever of such periods expires":lppllcalble look-back period.

Ciency is mailed, and the notice iSthe later, or if no return was filed by the taxpayer,2 In relevant part, 26 U. S. C. § 6512(b) provides:

mailed more than two years after thewithin 2 years from the time the tax was paid. *“(1) Jurisdiction to determine

date on which the taxes are paid, th&laim for credit or refund of an overpayment of Except as provided by paragraph (3) and by
_ ; any tax imposed by this title which is required tosection 7463, if the Tax Court finds that there is

!OOK back perlod under 8§ 6‘IE':I'Z(b)(B)(B)be paid by means of a stamp shall be filed by theno deficiency and further finds that the taxpayer

is two years and the Tax Court IaCkstaxpayer within 3 years from the time the tax washas made an overpayment of income tax for the

jurisdiction to award a refund. 65 TCM paid. same taxable year ... in respect of which the
3011, 3014-3015, RIA TC memo 993, “(b) Limitation on allowance of credits and Secretary determined the deficiency, or finds that
278 (1993)_ refunds there is a deficiency but that the taxpayer has

“(1) Filing of claim within prescribed period made an overpayment of such tax, the Tax Court
The Court of Appeals for the Fourth No credit or refund shall be allowed or madeshall have jurisdiction to determine the amount of
; ; T ;_after the expiration of the period of limitation such overpayment, and such amount shall, when
CILCIUIt Irevlfli)sedé flndl.n% that tr?e app!l prescribed in subsection (a) for the filing of athe decision of the Tax Court has become final, be
caple look- f':lC period In these CIlclaim for credit or refund, unless a claim for creditcredited or refunded to the taxpayer.
cumstances is three years and that the refund is filed by the taxpayer within such .
Tax Court had jurisdiction to award period. “(3) Limit on amount of credit or refund
Lundy a refund. 45 F. 3d 856, 861 “(2) Limit on amount of credit or refund No such credit or refund shall be allowed or

“(A) Limit where claim filed within 3-year made of any portion of the tax unless the Tax
(1995)' Every other Court of _Appeals to eriod Court determines as part of its decision that such
have addressed the questlon _has al-|f the claim was filed by the taxpayer during the portion was paid—
firmed the Tax Court’s interpretation of 3-year period prescribed in subsection (a), the “(A) after the mailing of the notice of defi-
§ 6512(b)(3)(B), seeDavison v. Com- amount of the credit or refund shall not exceed theiency,
missioner 9 F. 3d 1538 (CA2 1993) portion of the tax paid within the period, immedi- “(B) within the period which would be appli-

. . L ately preceding the filing of the claim, equal to 3cable under section 6511(b)(2), (c), or (d), if on
(u_npgbllshed disposition)illen v. Com- years plus the period of any extension of time forthe date of the mailing of the notice of deficiency
missioner 23 F. 3d 406 (CAG6 1994) filing the return. If the tax was required to be paida claim had been filed (whether or not filed)
(unpublished disposition);Galuska V. by means of a stamp, the amount of the credit ostating the grounds upon which the Tax Court
Commissioner5 F. 3d 195, 196 (CA7 refund shall not exceed the portion of the tax paidinds that there is an overpayment, or

1993). Richardsv. Commissioner37 F within the 3 years immediately preceding the *“(C) within the period which would be appli-

. filing of the claim. cable under section 6511(b)(2), (c), or (d), in
3d 587, 589 (CA:.I-O. 1994); see also «g) Limit where claim not filed within 3-year respect of any claim for refund filed within the
Rossmanv. Commissioner 46 F. 3d period applicable period specified in section 6511 and

1144 (CA9 1995) (unpublished disposi- If the claim was not filed within such 3-year before the date of the mailing of the notice of
; i period, the amount of the credit or refund shall notdeficiency”
tion) (gﬁlrml.ng O.n otherlgro?]nds). ])Il_\/e exceed the portion of the tax paid during the 2 “(i) which had not been disallowed before that
granted certiorari to resolve the con ICtvyears immediately preceding the filing of thedate,
515 U. S.___(1995), and now reverse. claim. “(ii) which had been disallowed before that
“(C) Limit if no claim filed date and in respect of which a timely suit for
Il If no claim was filed, the credit or refund shall refund could have been commenced as of that
: not exceed the amount which would be allowabledate, or
A taxpayer S_eek,mg a reflﬁ'nd Of_over_under subparagraph (A) or (B), as the case may “(iii) in respect of which a suit for refund had
paid taxes ordinarily must file a timely pe it claim was filed on the date the credit orbeen commenced before that date and within the
claim for a refund with the Internal refund is allowed.” period specified in section 6532.”

14



In this case, the applicable look-backefund is only two years. 88 6511(b)-deficiency must be mailed within three
period is set forth in & 6512(b)(3)(B), (2)(B) and 6512(b)(3)(B). years from the date the tax return is
which provides that the Tax Court can- In this case, we must determine whicliled. See 26 U. S. C. 8§ 6501(a) and
not award a refund of any overpaidof these two look-back periods to apply6503(a)(1);Badaraccov. Commissioner
taxes unless it first determines that théVhen the taxpayer fails to file a tax464 U. S. 386, 389, 392 (1984). There-
taxes were paid: return when it is due, and the Commisfore, if the taxpayer has already filed a
sioner mails the taxpayer a notice ofreturn (albeit perhaps a faulty one), any
deficiency before the taxpayer getslaim filed “on the date of the mailing
around to filing a late return. The Fourthof the notice of deficiency” would nec-
Circuit held that a taxpayer in thisessarily be filed within three years from
situation is entitled to a 3-year look-the date the return is filed. In these
back period if the taxpayer actually filescircumstances, the applicable look-back
a timely claim at some point in the period under § 6512(b)(3)(B) would be
) . litigation, seeinfra, at 10-11, and re- the 3-year period defined in § 6511(b)-

finds that there is an overpay- gpondent offers additional reasons fof2)(A), and the Tax Court would have

ment. o applying a 3-year look-back period, segurisdiction to award a refund.

The analysis dictated by § 6512(b)-infra, at 13-17. We think the proper Therefore, in the case of a taxpayer
(3)(B) is not elegant, but it is straight- application of § 6512(b)(3)(B) insteadwho files a timely tax return, § 6512-
forward. Though some courts have adrequires that a 2-year look-back periodb)(3)(B) usually operates to toll the
verted to the filing of a “deemed pe applied. filing period that might otherwise de-
claim,” see Galuska 5 F. 3d, at 196; We reach this conclusion by follow- prive the taxpayer of the opportunity to
Richards 37 F. 3d, at 589, all thating the instructions set out in § 6512-seek a refund. If a taxpayer contesting
matters for the proper application of(b)(3)(B). The operative question isthe accuracy of a previously filed tax
§ 6512(b)(3)(B) is that the “claim” whether a claim filed “on the date of return in Tax Court discovers for the
contemplated in that section be treate¢he mailing of the notice of deficiency” first time during the course of litigation
as the only mechanism for determiningyould be filed “within 3 years from the that he is entitted to a refund, the
whether a taxpayer can recover a refundime the return was filed.” Sesupra taxpayer can obtain a refund from the
Section 6512(b)(3)(B) defines the look-at 7; § 6512(b)(3)(B) (incorporating Tax Court without first filing a timely
back period that applies in Tax Court bygg 6511(b)(2) and 6511(a)). In the caselaim for refund with the IRS. It does
incorporating the look-back provisionsef a taxpayer who does not file a re-not matter, as it would in district court,
from § 6511(b)(2), and directs the Taxiurn before the notice of deficiencysee § 7422 (incorporating §§ 6511),
Court to determine the applicable periods mailed, the claim described inthat the taxpayer has discovered the
by inquiring into the timeliness of ag§ 6512(b)(3)(B) could not be filed entittement to a refund well after the
hypothetical claim for refund filed “on “within 3 years from the time the return period for filing a timely refund claim
the date of the mailing of the notice ofwas filed.” No return having been filed, with the IRS has passed, because
deficiency.” there is no date from which to measur&8 6512(b)(3)(B) applies “whether or not

To this end, § 6512(b)(3)(B) directsthe 3-year filing period described in[a claim is] filed,” and the look-back
the Tax Court's attention to § 6511(b)-§8 6511(a). Consequently, the claim conperiod is measured from the date of the
(2), which in turn instructs the court totemplated in § 6512(b)(3)(B) would notmailing of the notice of deficiencybid.
apply either a 3-year or a 2-year look-be filed within the 3-year window de- Nor does it matter, as it might in a
back period. See 8§ 6511(b)(2)(A) andscribed in 8 6511(a), and the 3-yearefund suit, see 26 CFR § 301.6402—-
(B) (incorporating by reference look-back period set out in § 6511-2(b)(1) (1995), whether the taxpayer has
§ 6511(a)); seesupra at 5. To decide (b)(2)(A) would not apply. The appli- previously apprised the IRS of the pre-
which of these look-back periods tocable look-back period is instead thecise basis for the refund claim, because
apply, the Tax Court must consult thedefault 2-year period described in26 U. S. C. § 6512(b)(3)(B) posits the
filing provisions of 8§ 6511(a) and ask§ 6511(b)(2)(B), which is measuredfiling of a hypothetical claim “stating
whether the claim described byfrom the date of the mailing of thethe grounds upon which the Tax Court
§ 6512(b)(3)(B)—a claim filed “on the notice of deficiency, see § 6512(b)(3)-finds that there is an overpayment,”
date of the mailing of the notice of (B). The taxpayer is entitled to a refund8 6512(b)(3)(B).
deficiency”—would be filed “within 3 of any taxes paid within two years prior Section 6512(b)(3)(B) treats delin-
years from the time the return wasto the date of the mailing of the noticequent filers of income tax returns less
filed.” See § 6511(b)(2)(A) (incorporat- of deficiency. charitably. Whereas timely filers are
ing by reference § 6511(a)). If a claim Special rules might apply in somevirtually assured the opportunity to seek
filed on the date of the mailing of the cases, see.g, § 6511(c) (extension of a refund in the event they are drawn
notice of deficiency would be filed time by agreement); § 6511(d) (speciainto Tax Court litigation, a delinquent
within that 3-year period, then the look-limitations periods for designated items)filer's entitlement to a refund in Tax
back period is also three years and thbut in the case where the taxpayer ha€ourt depends on the date of the mail-
Tax Court has jurisdiction to award afiled a timely tax return and the IRS ising of the notice of deficiency. Section
refund of any taxes paid within threeclaiming a deficiency in taxes from that6512(b)(3)(B) tolls the limitations pe-
years prior to the date of the mailing ofreturn, the interplay of 88 6512(b)(3)(B)riod, in that it directs the Tax Court to
the notice of deficiency. 88 6511(b)-and 6511(b)(2) generally ensures thamneasure the look-back period from the
(2)(A) and 6512(b)(3)(B). If the claim the taxpayer can obtain a refund of anylate on which the notice of deficiency is
would not be filed within that 3-year taxes against which the IRS is assertinghailed and not the date on which the
period, then the period for awarding aa deficiency. In most cases, the notice ofaxpayer actually files a claim for re-
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“within the period which would

be applicable under section
6511(b)(2) ... if on the date of
the mailing of the notice of defi-
ciency a claim had been filed
(whether or not filed) stating the
grounds upon which the Tax Court



fund. But in the case of delinquentthe Fourth Circuit held, must be definedpayer who dutifully files a tax return
filers, § 6512(b)(3)(B) establishes onlyin terms of the date that the taxpayewhen it is due, but does not initially
a 2-year look-back period, so the delinactually filed a claim for refund.Ibid. claim a refund. We think our interpreta-
quent filer is not assured the opportunity“[T]he three-year limitation period ap- tion of the statute achieves an appropri-
to seek a refund in Tax Court: If theplies because Lundy filed his claim forate and reasonable result in this case:
notice of deficiency is mailed more thanrefund ... within three years of filing The taxpayer who files a timely income
two years after the taxes were paid, théis tax return”). Thus, under the Fourthtax return could obtain a refund in the
Tax Court lacks jurisdiction to award Circuit's view, Lundy was entitled to a Tax Court under § 6512(b)(3)(B), with-
the taxpayer a refund. 3-year look-back period becauseout regard to whether the taxpayer has
The Tax Court properly applied thisLundy's late-filed 1987 tax return con-actually filed a timely claim for refund.
2-year look-back period to Lundy’'s casetained a claim for refund, and that claimSeesupra at 8-9.
As of September 26, 1990 (the date thevas filed within three years from thelf it is the actual filing of a refund claim
notice was mailed), Lundy had not filedfiling of the return. Ibid. (taxpayer en- that determines the length of the look-
a tax return. Consequently, a claim filedtitted to same look-back period thatback period, as the Fourth Circuit held,
on that date would not be filed within would apply in district court). the filer of a timely income tax return
the 3-year period described in 8§ 6511Contrary to the Fourth Circuit’s interpre-might be out of luck. If the taxpayer
(a), and the 2-year period from 8 65114ation, the fact that Lundy actually filed does not file a claim for refund with his
(b)(2)(B) applies. Lundy’s taxes werea claim for a refund after the date ontax return, and the notice of deficiency
withheld from his wages, so they arewhich the Commissioner mailed the no-arrives shortly before the 3-year period
deemed paid on the date his 1987 takice of deficiency has no bearing infor filing a timely claim expires, see 26
return was due (April 15, 1988), see 26letermining whether the Tax Court had). S. C. 88 6511(a) and (b)(1), the
U. S. C. § 6513(b)(1), which is morejurisdiction to award Lundy a refund.taxpayer might not discover his entitle-
than two years prior to the date theSeesupra at 6. Once a taxpayer files ament to a refund until well after the
notice of deficiency was mailed (Sep-petition with the Tax Court, the Tax commencement of litigation in the Tax
tember 26, 1990). Lundy is thereforeCourt has exclusive jurisdiction to deter-Court. But having filed a timely return,
seeking a refund of taxes paid outsidenine the existence of a deficiency or tathe taxpayer would be precluded by the
the applicable look-back period, and theaward a refund, see 26 U. S. Cpassage of time from filing an actual
Tax Court lacks jurisdiction to award 8 6512(a), and the Tax Court’s jurisdic-claim for refund “within 3 years from
such a refund. tion to award a refund is limited tothe time the return was filed,” as
m those circumstances delineated 8 6511(b)(2)(A) requires. § 6511(b)(2)-
§ 6512(b)(3). Section 6512(b)(3)(C) is(A) (incorporating by reference
In deciding Lundy’s case, the Fourththe only provision that measures the§ 6511(a)). The taxpayer would there-
Circuit adopted a different approach tdook-back period based on a refundore be entitled only to a refund of taxes
interpreting § 6512(b)(3)(B) and appliedclaim that is actually filed by the tax- paid within two years prior to the
a 3-year look-back period. Respondenpayer, and that provision is inapplicablemailing of the notice of deficiency. See
supports the Fourth Circuit's rationale,here because it only applies to refundg 6511(b)(2)(B); 45 F. 3d, at 861-862
but also offers an argument for applyingclaims filed “before the date of the (taxpayer entitled to same look-back
a uniform 3-year look-back period undemailing of the notice of deficiency.” period as would apply in district court,
§ 6512(b)(3)(B). We find neither posi-§ 6512(b)(3)(C). Under 8§ 6512(b)(3)-and look-back period is determined
tion persuasive. plThe Fourth Circuit(B), which is the provision that doesbased on date of actual filing). It is
held that: apply, the Tax Court is instructed tounlikely that Congress intended for a

“[T]he Tax Court, when applying

the limitation provision of § 6511-

(b)(2) in light of & 6512(b)(3)-

(B), should substitute the date of
the mailing of the notice of defi-

ciency for the date on which the
taxpayer filed the claim for re-

fund, but only for the purpose of
determining the benchmark date
for measuring the limitation period
and not for the purpose of deter-
mining whether the two-year or
three-year limitation period ap-
plies.” 45 F. 3d, at 861.

consider only the timeliness of a claimtaxpayer in Tax Court to be worse off
filed “on the date of the mailing of the for having filed a timely return, but that
notice of deficiency,” not the timelinessresult would be compelled under the
of any claim that the taxpayer mightFourth Circuit's approach.

actually file. Lundy offers an alternative reading of
The Fourth Circuit’s rule also leads to athe statute that avoids this unreasonable
result that Congress could not haveesult, but Lundy’s approach is similarly
intended, in that it subjects the timely,defective. The main thrust of Lundy’s
not the delinquent, filer to a shorterargument is that the “claim” contem-
limitations period in Tax Court. Under plated in § 6512(b)(3)(B) could be filed
the Fourth Circuit’s rule, the availability “within 3 years from the time the return
of a refund turns entirely on whether thewas filed,” such that the applicable
taxpayer has in fact filed a claim forlook-back period under § 6512(b)(3)(B)
refund with the IRS, because it is thewould be three years, if the claim were

In other words, the Fourth Circuit helddate ofactual filing that determines the itself filed on a tax return. Lundy in fact
that the look-back period isneasured applicable look-back period underargues that Congress must have intended
from the date of the mailing of the 8 6511(b)(2) (and, by incorporation,the claim described in § 6512(b)(3)(B)
notice of deficiency i(e., the taxpayer is § 6512(b)(3)(B)). See 45 F. 3d, at 861to be a claim filed on a return, because
entitled to a refund of any taxes paidseesuprg at 11. This rule might “elimi- there is no other way to file a claim for
within either two or three years prior tonate[] the inequities resulting” from ad- refund with the IRS. Brief for Respon-
that date), but that that date is irrelevanhering to the 2-year look-back period,dent 28, 30 (citing 26 CFR § 301.6402—
in calculating thelength of the look- 45 F. 3d, at 863, but it creates an eve(a)(1) (1995). Lundy therefore argues
back period itself. The look-back period,greater inequity in the case of a taxthat § 6512(b)(3)(B) incorporates a uni-
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form 3-year look-back period for Tax altogether in the very next section of thesupra at 8-9. But that does not mean
Court cases: If the taxpayer files astatute. The interrelationship and clos¢hat Congress intended that § 6512(b)-
timely return, the notice of deficiency proximity of these provisions of the (3)(B) would always preserve taxpayers’
(and the “claim” under § 6512(b)(3)- statute “presents a classic case for ambility to seek a refund. Indeed, it is
(B)) will necessarily be filed within plication of the ‘normal rule of statutory apparent from the face of the statute that
three years of the return and the look€onstruction that identical words used inCongress also intended 8§ 6512(b)(3)(B)
back period is three years; if the tax-different parts of the same act ardo act sometimes as a bar to recovery.
payer does not file a return, then thdntended to have the same meaning.’ To this end, the section incorporates
claim contemplated in § 6512(b)(3)(B)Sullivan v. Stroop 496 U. S. 478, 484 boththe 2-year and the 3-year look-back
is deemed to be a claim filed with, and(1990) (quotingSorensorv. Secretary of periods from § 6511(b)(2), and we must
thus within three years of, a return andlreasury 475 U. S. 851, 860 (1986)assume (contrary to Lundy’s reading,
the look-back period is again three(internal quotation marks omitted). which provides a uniform 3-year period,
years. Like the Fourth Circuit's ap- The regulation Lundy cites in support ofsee suprg at 13-14) that Congress in-
proach, Lundy’s reading of the statutehis interpretation, 26 CFR § 301.6402-tended for both those look-back periods
has the convenient effect of ensurindg(a)(1) (1995), is consistent with ourto have some effect. CBadaracco 464
that taxpayers in Lundy’s position caninterpretation of the statute. That regulal. S., at 405 (Stevens, J., dissenting)
almost always obtain a refund if theytion states only that a claim must “[ijn (“Whatever the correct standard for
file in Tax Court, but we are bound bygeneral” be filed on a return,bid., construing a statute of limitations ...
the terms Congress chose to use wheniitviting the obvious conclusion thatsurely the presumption ought to be that
drafted the statute, and we do not thinkhere are some circumstances in which some limitations period is applicable”).
that the term “claim” as it is used in claim and a return can be filed sepa{Emphasis deleted.)

§ 6512(b)(3)(B) is susceptible of therately. We have previously recognized Lundy also suggests that our interpre-
interpretation Lundy has given it. Thethat even a claim that does not complytation of the statute creates a disparity
Internal Revenue Code does not defingvith federal regulations might suffice tobetween the limitations period that ap-
the term “claim for refund” as it is used toll the limitations periods under the Taxplies in Tax Court and the periods that
in 8 6512(b)(3)(B), cf. 26 U.S.C. Code, seege.g, United Statesv. Kales apply in refund suits filed in district
§ 6696(e)(2) (“For purposes of section314 U. S. 186, 194 (1941) (“notice court or the Court of Federal Claims. In
6694 and 6695 . .. [tlhe term ‘claim for fairly advising the Commissioner of thethis regard, Lundy argues that the claim
refund’ means a claim for refund of, ornature of the taxpayer’s claim” tolls the for refund he filed with his tax return on
credit against, any tax imposed by sublimitations period, even if “it does not December 28 would have been timely
titte A”), but it is apparent from the comply with formal requirements of thefor purposes of district court litigation
language of § 6512(b)(3)(B) and thestatute and regulations”), and we musbecause it was filed “within three years
statute as a whole that a claim forassume that if Congress had intended tirom the time the return was filed,”
refund can be filed separately from aequire that the “claim” described in § 6511(b)(1) (incorporating by reference
return. Section 6512(b)(3)(B) provides§ 6512(b)(3)(B) be a “claim filed on a § 6511(a)); see also Rev. Rul. 76-511,
that the Tax Court has jurisdiction toreturn,” it would have said so explicitly. 1976—2 Cum. Bull. 428, and within the
award a refund to the extent the tax- IV 3-year look-back period that would ap-
payer would be entitled to a refund “if ply under 8§ 6511(b)(2)(A). Petitioner
on the date of the mailing of the notice Lundy offers two policy-based argu-disagrees that there is any disparity,
of deficiency a claim had been filed.” ments for applying a 3-year look-backarguing that Lundy’s interpretation of
(Emphasis added.) It does not state, gseriod under 8§ 6512(b)(3)(B). He ar-the statute is wrong and that Lundy’s
Lundy would have it, that a taxpayer isgues that the application of a 2-yearclaim for refund would not have been
entitled to a refund if on that date “aperiod is contrary to Congress’ broadconsidered timely in district court. See
claim and a return had been filed.” intent in drafting & 6512(b)(3)(B), Brief for Petitioner 12, 29-30 and n. 11
Perhaps the most compelling evidencgvhich was to preserve, not defeat, dciting Miller v. United States38 F. 3d
that Congress did not intend the termtaxpayer’s claim to a refund in Tax473, 475 (1994)).

“claim” in § 6512 to mean a “claim Court, and he claims that our interpreta- We assume without deciding that
filed on a return” is the parallel use of tion creates an incongruity between théundy is correct, and that a different
the term “claim” in § 6511(a). Section limitations period that applies in Taxlimitations period would apply in district
6511(a) indicates that a claim for refundCourt litigation and the period thatcourt, but nonetheless find in this dis-
is timely if it is “filed by the taxpayer would apply in a refund suit filed in parity no excuse to change the limita-
within 3 years from the time the returndistrict court or the Court of Federaltions scheme that Congress has crafted.
was filed,” and it plainly contemplates Claims. Even if we were inclined to The rules governing litigation in Tax
that a claim can be filed even “if no depart from the plain language of theCourt differ in many ways from the
return was filed.” 26 U.S.C. § 6511(a). statute, we would find neither of theserules governing litigation in the district
If a claim could only be filed with a arguments persuasive. court and the Court of Federal Claims.
return, as Lundy contends, these provi- Lundy correctly argues that CongresSome of these differences might make
sions of the statute would be senselesstended § 6512(b)(3)(B) to permit tax-the Tax Court a more favorable forum,
cf. 26 U. S. C. § 6696 (separatelypayers to seek a refund in Tax Court inwhile others may not. Compare 26 U. S.
defining “claim for refund” and “re- circumstances in which they might oth-C. § 6213(a) (taxpayer can seek relief
turn”), and we have been given noerwise be barred from filing an adminis-in Tax Court without first paying an
reason to believe that Congress meartative claim for refund with the IRS. assessment of taxes) witlrlora v.
the term “claim” to mean one thing in This is in fact the way § 6512(b)(3)(B) United States362 U.S. 145, 177 (1960)
§ 6511 but to mean something elseperates in a large number of cases. S€28 U.S.C. § 1346(a)(1) requires full

17



payment of the tax assessment beforey the statutory language, and it is dmprovement.”Badaracco 464 U. S., at
taxpayer can file a refund suit in dis-distinction Congress could rationally398. Applying § 6512(b)(3)(B) as Con-
trict court); and compare 26 U.S.C.make. As our discussion of § 6512-gress drafted it, we find that the appli-
§ 6512(b)(3)(B) (Tax Court must as-(b)(3)(B) demonstrates, sesuprg at cable look-back period in this case is
sume that the taxpayer has filed a clain-9, all a taxpayer need do to preservgyo years, measured from the date of
“stating the grounds upon which thethe ability to seek a refund in the Taxthe mailing of the notice of deficiency.
Tax Court” intends to award a refund) Court is comply with the law and file a accordingly, we find that the Tax Court
with 26 CFR § 301.6402—2(b)(1) (1995)timely return. lacked jurisdiction to award Lundy a
(claim for refund in district court must We are bound by the language of thafind of his overwithheld taxes. The
state grounds for refund with specific-statute as it is written, and even if thejudgment is reversed.

ity). To the extent our interpretation ofrule Lundy advocates might “accor[d]

§ 6512(b)(3)(B) reveals a further dis-with good policy,” we are not at liberty It is so ordered.
tinction between the rules that apply in“to rewrite [the] statute because [we]
these fora, it is a distinction compelledmight deem its effects susceptible of
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Part Il. Treaties and Tax Legislation

Subpart B.—Legislation and
Related Committee Reports

from a combat zone from members of
the Armed Forces).

(7) Section 6013(f)(1) (relating to
joint return where individual is in
missing status).

(8) Section 7508 (relating to time
An Act to provide that members of the for performing certain acts postponed
Armed Forces performing services for by reason of service in combat zone).
the peacekeeping efforts in Bosnia and (b) QUALIFIED HAzARDOUS DuTY
Herzegovina, Croatia, and MacedonigAREA.—For purposes of this section, the
shall be entitled to tax benefits in theterm “qualified hazardous duty area”
same manner as if such services wemmeans Bosnia and Herzegovina, Croatia,
performed in a combat zone, and foror Macedonia, if as of the date of the
other purposes. enactment of this section any member of

Be it enacted by the Senate and Housthe Armed Forces of the United States is
of Representatives of the United States @ntitled to special pay under section 310
America in Congress assembled, of title 37, United States Code (relating
to special pay; duty subject to hostile
fire or imminent danger) for services
performed in such country. Such term

PERFORMING SERVICES IN includes any such country only during
CERTAIN HAZARDOUS DUTY AREAS.  the period such entitlement is in effect.

(2) GENERAL RULE.—For purposes of Solely for purposes of applying section
the following provisions of the Internal /908 Of the Internal Revenue Code of

Revenue Code of 1986, a qualified_lg%v in the case of an individual who

hazardous duty area shall be treated if§ Performing services as part of Opera-
the same manner as if it were a combaion Joint Endeavor outside the United

zone (as determined under section 112t@tes while deployed away from such
of such Code): |nd|V|duaIs.permanent duty station, the
(1) Section 2(a)(3) (relating to spe-t€m qualified hazardous duty area

cial rule where deceased spouse wdgcludes, during the period for which
in missing status). such entitlement is in effect, any area in

(2) Section 112 (relating to the Which such services are performed.

exclusion of certain combat pay of (C) EXCLUSION OF COMBAT PAY
members of the Armed Forces). FROM WITHHOLDING LIMITED TO
(3) Section 692 (relating to incomeAMOUNT EXCLUDABLE FROM GROSS
taxes of members of Armed Forces odANCOME.—Paragraph (1) of section
death).

Public Law 104-117
104th Congress, H.R. 2778
March 20, 1996

SECTION 1. TREATMENT OF
CERTAIN INDIVIDUALS

(1) IN GENERAL—Subsection (b)
of section 112 of such Code (relating
to commissioned officers) is amended
by striking “$500” and inserting “the
maximum enlisted amount”.

(2) MAXIMUM ENLISTED AMOUNT .—
Subsection (c) of section 112 of such
Code (relating to definitions) is
amended by adding at the end the
following new paragraph:

“(5) The term ‘maximum enlisted
amount’ means, for any month, the
sum of—

“(A) the highest rate of basic
pay payable for such month to any
enlisted member of the Armed
Forces of the United States at the
highest pay grade applicable to en-
listed members, and

“(B) in the case of an officer
entitled to special pay under section
310 of title 37, United States Code,
for such month, the amount of such
special pay payable to such officer
for such month.”.

(e) EFFECTIVE DATE.—

(1) IN GENERAL—EXcept as pro-
vided in paragraph (2), the provisions
of and amendments made by this
section shall take effect on November
21, 1995.

(2) WITHHOLDING.—Subsection
(8)(5) and the amendment made by
subsection (c) shall apply to remu-
neration paid after the date of the
enactment of this Act.

3401(a) of the Internal Revenue Code oBEC. 2. EXTENSION OF INTERNAL

(4) Section 2201 (relating to mem-1986 (defining wages) is amended byREVENUE SERVICE USER FEES.

bers of the Armed Forces dying ininserting before the semicolon the fol-

combat zone or by reason of combatlowing: “to the extent remuneration for

zone-incurred wounds, etc.). such service is excludable from gros
(5) Section 3401(a)(1) (definingincome under such section”.

wages relating to combat pay for (d) INCREASE IN COMBAT PAY EX-

members of the Armed Forces). CLUSION FOR OFFICERS TO HIGHEST
(6) Section 4253(d) (relating to the AMOUNT APPLICABLE TO ENLISTED PER-

taxation of phone service originatingSONNEL—
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Subsection (c) of section 10511 of the

Revenue Act of 1987 is amended by
striking “October 1, 2000” and by in-
serting “October 1, 2003".

Approved March 20, 1996.




Part IV. Items of General Interest

Notice of Proposed Rulemaking SUPPLEMENTARY distributee corporation is a shareholder
and Notice of Public Hearing INFORMATION: of the distributing corporation. Gener-

) ] ally, a corporate shareholder’s ability to
Section 1059 Extraordinary Background create an artificial loss is reduced if all
Dividends f the distributing corporation’s earnings

This document contains proposecP

CO-9-96 amendments to the Income Tax Regula@nd profits are accumulated while the

tions (26 CFR part 1) relating to thedistribut_ee_cor_poration is a shareholder
AGENCY: Internal Revenue Serviceextraordinary dividend provisions under©f the distributing corporation.
(IRS), Treasury. section 1059 of the Internal Revenue Section 1059(e)(1) expands the scope
Code. Section 1059 was added by thef the extraordinary dividend definition
ACTION: Notice of proposed rulemak- Deficit Reduction Act of 1984, Public in section 1059(c) by disregarding the
ing and notice of public hearing. Law 98-369. One of the purposes oholding period and threshold rules for
_ ~section 1059 is to prevent a corporateertain distributions. Generally, section
SUMMARY: This document contains shareholder from creating an artificial1059(e)(1) provides that a non pro rata
proposed regulations relating to certaioss on stock. See General Explanatiofedemption or a partial liquidation that
distributions made by corporations toof the Revenue Provisions of the Deficitis treated as a dividend under section
certain corporate shareholders. The prdReduction Act of 1984. 301 is an extraordinary dividend to

posed regulations are necessary to Section 1059(a) generally requires avhich section 1059(a) applies without
clarify that certain distributions in re- corporation that receives an extraordiregard to the threshold percentage or the
demption of stock are treated as extraomary dividend on stock it has not heldperiod the taxpayer held such stock. See
dinary dividends notwithstanding provi-for at least two years before the divi-General Explanation of the Tax Reform
sions that otherwise might exempt thedend announcement date to reduce itgct of 1986 Joint Committee on Taxa-
distributions  from extraordinary divi- basis (but not below zero) immediatelyjon 100th Cong., 1st Sess. (May 4
dend treatment. Corporations that rebefore any sale or disposition of thegg7y ’ '

ceive a distribution in redemption ofstock by the nontaxed portion of the , ,
stock may be affected if the regemptiorﬂiVidend (generally, the amount of the fThﬁseh regulations addredss the quest2|on
is either part of a partial liquidation of dividends received deduction). If theOf whether section 1059(d)(6) or (e)(2)
the redeeming corporation or is not prd'ontaxed portion of the dividend ex-applies to a distribution otherwise
rata as to all shareholders. This docuCeeds basis, the excess generally f§eated as an extraordinary dividend un-
ment also provides notice of a publicré@ied as additional gain ‘recognizedler section 1059(e)(1). The IRS and
hearing on these proposed regulationg\'hen the stock is sold. Section 1059(c)lreasury Department believe that apply-
generally defines an extraordinary divi-ing those provisions to section
DATES: Written comments and outlinesdend as a dividend that equals or ex1059(e)(1) is inconsistent with the pur-
of topics to be discussed at the publicceeds the th_reshold percentage of thpose of section 1059 and may create
hearing scheduled for Wednesday, C)C,[Ot_axpayer’s adjusted basis in such stocknappr_opriate consequences, §uch as ba-
ber 2, 1996, must be received by Sep- Sections 1059(d)(6), (€)(1), and (e)(2plS Sh'ft'ng.Fh.at eliminates gain or cre-
tember 16, 1996. were enacted as part of the Tax Refornates an artificial loss.

Act of 1986. Each of those sections Accordingly, these regulations clarify
ADDRESSES: Send submissions toaffects the definition of extraordinary that neither section 1059(d)(6) nor sec-
CC:DOM:CORP:R (CO-9-96), roomdividends contained in section 1059(C)ion 1059(e)(2) applies to a distribution
5228, Internal Revenue Service, POE>ection 1059(d)(6) generally excludegreated as an extraordinary dividend un-
7604, Ben Franklin Station, Washington@n extraordinary dividend from sectionyer section 1059(e)(1). In finalizing
DC 20044. In the alternative, submis-1059(a) treatment if the distributee is an,oqe regulations, the IRS and Treasury
sions may be hand delivered betweeﬁnglnalt_sharef&olt?]er of the d'Stgbu“r}%Department will consider comments that
the hours of 8 am. and 5 p.m. to:corporation and the earnings and profits istributi i i -
CC:DOM:CORP:R (CO-9-96), Couri-from which the dividend is paid are?igﬁtrfggg?szq? L:govcﬁicdhe?ﬁgb:d IIiZafi?)(r:]
er's Desk, Internal Revenue Serviceattributable solely to the original share- PP

1111 Constitution Avenue NW. Wash-holder. Section 1059(e)(2) generally ex f section 1059(d)(6) or (€)(2) is appro-

ington, DC. The public hearing will be cludes a dividend from extraordinaryPriate or to which section 1059(e)(1)
held in room 3313, Intenal Revenuedividend treatment if it is a “qualifying Otherwise should not apply.
Building, 1111 Constitution Avenue dividend.” A dividend generally is a These regulations also address the
NW., Washington, DC. qualifying dividend if the distributee and question of whether an exchange treated
distributing corporations are affiliated atas a dividend under section 356(a)(2) is
FOR FURTHER INFORMATION CON- the time of the distribution and thesubject to section 1059(e)(1). These
TACT: Concerning the hearing, Mike distribution is out of affiliated year regulations clarify that for purposes of
Slaughter, Regulations Unit, Assistanearnings and profits. Both sectionssection 1059(e)(1), an exchange under
Chief Counsel (Corporate), at (202)1059(d)(6) and (e)(2) contemplate thasection 356(a)(1) is treated as a redemp-
622-7190 (not a toll-free number). Con-+the distribution that otherwise would betion and, to the extent any amount is
cerning the proposed regulations, Richan extraordinary dividend subject to sectreated as a dividend under section
ard K. Passales at (202) 622—7530 (ndion 1059(a) is derived from earnings356(a)(2), it is treated as a dividend
a toll-free number). and profits accumulated while theunder section 301.
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Explanation of Provisions beyond the Internal Revenue Building (b) ReorganizationsFor purposes of
.. _lobby more that 15 minutes before thesection 1059(e)(1), an exchange under
Propqsed 8 1_.1059(e)—1(a) prowdeﬁeaﬁi/ng starts. section 356(a§(i§ i)s treated as ag redemp-
that neither section 1059(d)(6) nor sec- The ryles of 26 CFR 601.601(a)(3)tion and, to the extent any amount is
tion 1059(e)(2) will prevent any distri- gop1y 19 the hearing. treated as a dividend under section
bution treated as an extraordinary divi- Persons that wish to present oraBse(a)(2), it is treated as a dividend

dend under ‘section 1059(e)(1) from,mments at the hearing must submifnder section 301.

being treated as an extraordinary divis, .
! Y oritten comments by September 16, (c) Effective date.This section ap-
lies to distributions announced (within

denclj(._For example, if a retlzllerr%ptiog I%{1996 and submit an outline of the
stock is not pro rata as to all shareholdz, .’ : .

ers, any amount treated as a divident pics to be dlscussec_i and_ the time to b e meaning of section 1059(d)(5)) on
or after June 17, 1996.

under section 301 is treated as an ex: . :
traordinary dividend regardless oﬁlggslght (8) copies) by September 16,

whether the dividend is a qualifying A p;eriod of 10 minutes will be allot-

dividend. -
ted to each person for making com-
Proposed 8 1.1059(e)-1(b) providegpents. P 9
that for purposes of seCt.Ion 1059(6)(1).’ An agenda showing the scheduling Oéune 17, 1996, 8:45 a.m., and published in the
an exchange under section 356(a)(1) ie speakers will be prepared after thessue of the Federal Register for June 18 1996, 61
treated as a redemption and, 10 th@eaqjine for receiving outlines hasFR. 30845)
extent any amount is treated as a d""bassed. Copies of the agenda will be
dend under section 356(a)(2), it iSyyailable free of charge at the hearingNOtice of Proposed Rulemaking
treated as a dividend under section 301. and Notice of Public Hearing
. Drafting Information .
Proposed Effective Date Mark-to-Market for Dealers in
. The principal author of these regula-Securities; Equity Interests in
These regulations are proposed tons js Richard K. Passales, Office ofRelated Parties and the
apply to distributions announced on oOfassistant Chief Counsel (Corporate)pealer-Customer Relationship

Margaret Milner Richardson,
Commissioner of Internal Revenue.

Filed by the Office of the Federal Register on

after June 17, 1996. IRS. However, other personnel from the
. IRS and Treasury Department partici1-32-95
Special Analyses pated in their development. _
It has been determined that this notice % xx AGENCY: Internal Revenue Service

of proposed rulemaking is not a signifi- (IRS), Treasury.

cant regulatory action as defined in EQProposed Amendments to the

12866. Therefore, a regulatory assesRegulations

ment is not required. It also has been A dinalv. 26 CFR C1 ]

determined that section 553(b) of the Accordingly, part 1 1S pro- - Thi i

Administrative Procedure Act ((5) U.S.c.posed to be amended as follows: SUMMARY: This document contains
2 proposed regulations that make mark-to-

chapter 5) and the Regulatory Flexibilitypart 3 NcOME TAXES market accounting inapplicable to most
Act (5 U.S.C. qhapter 6) do not apply to L equity interests in related entities. The
these regulations, and, therefore, a Paragraph 1. The authority citation for :

Regulatory Flexibility Analysis is not part 1 is amended by adding an entry irgefgulatéonsl also relate to th? definition
required. Pursuant to section 7805(f) ohumerical order to read as follows: ?da I ealer in securities 0_:_ certalqn
the Internal Revenue Code, this notice Authority: 26 U.S.C. 7805 * * * ¢ erz u:cor_ne tax purposes. To qualify
of proposed rulemaking will be submit-Section 1.1059(e)-1 also issued undesS @ ea_ertln secutr_ltles, a'ttr?xpayter must
ted to the Chief Counsel for Advocacyog y.S.C. 1059(e)(1) and (€)(2). * * * Egage n rrénsac Iclmtf?‘ with cus OmiLS-
of the Small B.usw)ess Administration fo.r Par. 2. Section 1.1059(e)-1 is adde € proposed regulations concern the
comment on its impact on small busi-, read as follows: xistence of dealer-customer relation-

ACTION: Notice of proposed rulemak-
ing and notice of public hearing.

ness. ships. The Revenue Reconciliation Act
§ 1.1059(e)-1 Non pro rata redemp-Of 1993 amended the applicable tax law.
Comments and Public Hearing tions. These regulations provide guidance for

i taxpayers that engage in securities trans-
Before these proposed regulations are (a) In general. Section 1059(d)(6) actions. This document also provides
adopted as final regulations, considertexception where stock held during ennotice of a public hearing on these
ation will be given to any written com- tire existence of corporation) and sectioroposed regulations.
ments (a signed original and eight (8)1059(e)(2) (qualifying dividends) do not
copies) that are submitted timely to thespply to a distribution treated as anDATES: Written comments and outlines
IRS. All comments will be available for extraordinary dividend under sectionof oral comments to be presented at a
public inspection and copying. 1059(e)(1). For example, if a redemppublic hearing scheduled for October 15,
A public hearing has been scheduledion of stock is not pro rata as to all1996, at 10 a.m., must be received by
at 10 a.m. on Wednesday, October Zshareholders, any amount treated as September 18, 1996.
1996, room 3313, Internal Revenue Serdividend under section 301 is treated as
vice, 1111 Constitution Avenue NW. an extraordinary dividend regardless oADDRESSES: Send submissions to:
Washington, DC. Because of access revhether the dividend is a qualifying CC:DOM:CORP:R (FI-32-95), room
strictions, visitors will not be admitted dividend. 5228, Internal Revenue Service, POB
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7604, Ben Franklin Station, Washingtonallow taxpayers to make this election inments are met: (1) the security is ac-
DC 20044. In the alternative, submis-this manner, the information will be tively traded on a national securities
sions may be hand delivered betweenrequired by the IRS to determineexchange or through an interdealer quo-
the hours of 8 am. and 5 p.m. towhether the election has been made, artdtion system; and (2) the taxpayer who
CC:DOM:CORP:R (FI-32-95), Couri- will be used for that purpose. The likelymarks owns less than 5 percent of all
er's Desk, Internal Revenue Servicerespondents will be businesses that filshares or interests of the same class.
1111 Constitution Avenue NW., Wash-consolidated tax returns. If taxpayers ar€omments are requested as to whether it
ington, DC 20224. The public hearinga|iowed to make the election, responsess appropriate to allow any equity inter-
will be held in the Commissioner's g this collection of information will be ests in related parties to be marked to
Conference Room, room 3313, Internaleqyired to obtain the benefit of havingmarket, and, if so, whether the proposed
Revenue Building, 1111 Constitutiongats a5 a dealer in securities detefimitations are the most appropriate
Avenue NW., Washington, DC 20224.ined without regard to certain inter-ones. The provisions in this document
FOR FURTHER INFORMATION CON- Company transactions. concerning these issues are referred to

TACT: Concerning the regulations, Jo Books or records relating to a collec-Pelow in this preamble as the repro-

Lynn L. Ricks, (202) 622-3920, ortion of information must be retained asposed regulations.

Robert B. Williams, (202) 622-3960;long as their contents may become ma- When commenting on the temporary

concerning submissions and the hearingerial in the administration of any inter-and proposed regulations, taxpayers

Michael Slaughter, (202) 622-7190 (nohal revenue law. Generally, tax returnsasked the IRS to provide guidance on

toll-free numbers). and tax return information are confiden-whether certain transactions are entered
tial, as required by 26 U.S.C. 6103.into with customers for purposes of

%%%Pé',&XTEgLARY Estimated total annual reporting burdensection 475. Whether transactions are
' 6,000 hours. entered into with customers can affect
Paperwork Reduction Act The estimated annual burden per respo0th Whether a taxpayer is a dealer in

dent varies from .25 hour to 1 hour S€cuUrities subject to mark-to-market ac-

The collection of information con- depending on individual circumstancescounting (see section 475(c)(1)) and
tained in this notice of proposedwith an estimated average of .5 hourswhether a dealer may exempt a security
rulemaking has been submitted t0 thggtimated number of respondentsfrom mark-to-market treatment (see

Office of Management and Budget for 15 goo. section 475(b)(1)(A) and (B) and
review in aqcordance with the Paper‘Estirr}ate d annual frequency of re-§ 1.475(b)-1T(a)).
\évg(gl;)l.?eductmn Act of 1995 (44 U.S.C. sponses: once in the existence of each !N '€SPonse to these comments, on
. . respondent. anuary 4, 1995, the IRS published
Comments on the collection of infor- proposed regulations [(FI-42—-94) (60
mation should be sent to the Office OfBackground FR 397)] stating that whether a taxpayer
Management and Budget, Attn: Desk is transacting business with customers is

Officer for the Department of the Trea- This document contains proposedietermined based on all of the facts and
sury, Office of Information and Regula-regulations under section 475 of thecircumstances (see proposed § 1.475(c)—
tory Affairs, Washington, DC 20503, |nternal Revenue Code, which required(c), reproposed as § 1.475(c)-1(a)).
with copies to the Internal Revenuemark-to-market accounting for certainThese proposed regulations also provide
Service, Attn: IRS Reports Clearancejealers in securities. Section 475 washat the term dealer in securities in-
Officer, T:FP, Washington, DC 20224.added by section 13223 of the Revenueludes a taxpayer that, in the ordinary
Comments on the collection of informa-Reconciliation Act of 1993, Pubic Law course of its trade or business, regularly
tion should be received by August 19,103-66, 107 Stat. 481, and is effectivéholds itself out as being willing and able
1996. for all taxable years ending on or afterto enter into either side of a transaction
An agency may not conduct or spon-December 31, 1993. enumerated in section 475(c)(1)(B) (see
sor, and a person is not required to Temporary and proposed regulation®roposed § 1.475(c)-1(c)(2), reproposed
respond to, a collection of informationpyblished on December 29, 1993, [58s 8 1.475(c)-1(a)(2)).
unless the collection of information dis-FR 68798] provide that stock in a On March 4, 1996, the IRS published
plays a valid control number. 50-percent-controlled subsidiary (and inNotice 96-12 (1996-10 I.R.B. 29), stat-
The collection of information is de- terests in 50-percent-controlled partnering that the IRS intended to publish
scribed in the Explanation of Provisionsships and trusts) are deemed properlgdditional proposed regulations concern-
section of the Preamble (rather thandentified as held for investment anding when transactions with related par-
being included in the text of the pro-thus are excluded from mark-to-marketies may be transactions with customers
posed regulations). The Preamble reaccounting. The IRS is reproposing thifor purposes of section 475. Notice
quests comments on whether the finalule with two changes. First, the IRS96-12 also described the substance of
regulations should permit taxpayers tdias concluded that the rationale for theules that the proposed regulations were
elect to disregard certain inter-companyule applies equally to equity interests inexpected to contain. The rules were
transactions in determining status as &ost related persons and not just texpected to be proposed to be effective
dealer in securities. The preamble alspersons controlled by the taxpayer. Sedor taxable years beginning on or after
indicates that, if the election is allowedond, after considering various comment§ebruary 20, 1996. The proposed regu-
to be made, it is expected that taxpayerseceived, the IRS determined that thidations in this document generally reflect
would make it by attaching a statementule prohibiting marking a security tothe substance that was described in
to a tax return. If the final regulations market should not apply if two require- Notice 96-12.
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Explanation of Provisions tended until the date the prohibition onthan 5 percent of interests of that class
marking ceases to apply. (If the taxpayeand even if the interests are actively
Prohibition against marking equity had identified the security by the origi-traded.
interests in related persons nal deadline, the extension, of course, is Some commenters suggested there
. . . irrelevant.) If the identification is not should be no per se rule treating certain
The reproposed regulations identifyy,a4e on ‘or before the deadline (as seecurities as held for investment, but
certain assets that are inherently invesky;onded), new changes in value arstead there should be a rebuttable
ments and, thus, may not be marked en into account under the mark-topresumption to this effect for these
market under section 475. The new ruleg,aet method, but recognition of ap-items. Other commenters proposed to
retain the provision in the temporary, eciation and depreciation that occurreddd, or delete, a variety of items to or
regulations that prevents marking certanﬁ,h”e the security was not being markedrom those deemed to be per se held for
insurance products to market, but theys g gpended. This is the approacinvestment. The reproposed regulations

differ from the temporary regulations in5qonteq by section 475(b)(3) for securido not adopt these suggestions.
the provisions that prevent the markingias™ that lose their exemption from

of certain equity interests. Under they ,ik-to-market treatment. The repro-Consolidated Returns

temporary regulations, the prohibitionposed rule is to apply b
! - ) . y both when the
against marking applies only if the, opibition on marking ceases becaus?eUnder both the temporary and the

dealer in securities controls the issuer of¢ : proposed regulations, there are situa-
LD o . a change in facts and when the. : ;
an equity interest (whether it is stock iNorohibition on marking ceases becau%‘ons in which the mark-to-market

a corporation or an interest in a widely, ; : I ethod may apply to a consolidated
held or publicly traded partnership 0rg:e%Jﬁ{;sc%\éigﬁegeé%ﬂgtisg'flveIy trade group member’s stock held by another
trust). The reproposed regulations ex-|n"sm “under the reproposed regul member of the group. This may result in
pand the scope of this treatment o thafons “the following assets held by Sthe recognition of duplicate gain or loss.
mark-to-market accounting cannot bejealer in securities are deemed to bgCf MNStance, if a common parent marks
used for equity interests in many related, coery identified as held for invest- FO market stock in a subsidiary to reflect
issuers. (For these purposes, the reproggan: (1) stock in a corporation (or gincreases in the value of the subsidiary
posed regulations incorporate by refers o tnarship or beneficial ownership in-SOCK owned Dby the parent resulting
ence the relevant relations described ifrest in a widely held or publicly tradedTOM appreciation in the value of the
sections 267(b) and 707(b)(1).) The rép,rnership or trust) to which the tax-Subsidiary's assets, the parent will rec-
proposed regulations also narrow theyaver s related (other than certairfPdZ€ 9ain on that stock under the
scope of this prohibition against mark-sctively-traded stock or interests); andn2/kto-market method. The subsid-
ing so that mark-to-market accountingy' an annuity, endowment, or life insur-2'Y'S Subsequent sale of the assets wil
can be used for certain actively-traded oo contract. The provision concerin replicate that gain at the subsidiary
securities, regardless of the dealer’s relane"second category of assets continug vel. The gains will generate duplicate
tion to the issuer of the security, if the;y pa proposed to apply to all taxabled ock basis increases undgr section 475
dealer owns less than five percent of theears ending on or after December 3]{'3_1nd § 1.1502-32(b), creating the poten-
securities. The IRS is particularly inter-1993" The ryles concerning the firstial for an offsetting loss when the stock
ested in receiving comments on theaeqory of assets, however, are pros subsequently marked down to fair
scope of the reproposed rules’ exceptiOBosed to prohibit dnly those 'marks tc)market value under section 475. Section
to the general prohibition on marking to,,2 ket that would have occurred on or- 1202720, however, may disallow any
market equity interests in a related peryfier June 19. 1996. If the prohibitions.ticz oﬁsett:jng |0~:’]S- C?mmeaf:jts afet;]n-
son. against marking begins to apply to a/tcd regarding how to address the
These reproposed regulations a|S§gcurity solely %ecagse of thigpe%/fective"’moma“es these rules may produce.
contain rules to cover situations where @ate rule, then (unlike the situation . .
security begins, or ceases, to be subjegihen the onset f)f the prohibition isThe dealer-customer relationship
to this deemed-identification rule. First,caused by a change in facts) the security These proposed regulations clarify
if a security is being marked to marketis not marked to market immediatelythat a taxpayer’s transactions with mem-
and then, as a result of a change imefore the prohibition begins. bers of its consolidated group or other
facts, the regulations prohibit the secu- |n general, the provision allowing related persons may be transactions with
rity from continuing to be marked to certain actively-traded securities to becustomers for purposes of section 475.
market, the regulations require that thenarked to market even when the issuefhus, a taxpayer may be a dealer in
security be marked as of the close obf the security is related is proposed tsecurities for purposes of section 475
business on the last day before the daye effective for marks to market on oreven if its only customer transactions
when the prohibition on marking first after June 19, 1996. Thus, this effectiveare transactions with members of its
applies. date is the same as the effective date inonsolidated group. In enacting section
Second, the reproposed regulationthe reproposed regulations for the gend75, Congress adopted a taxpayer-by-
also cover situations in which the regu-eral prohibition on marking to markettaxpayer approach to determining dealer
lations have prohibited a security fromsecurities issued by a related persorstatus, rather than the single-entity ap-
being marked to market and then theJntil the reproposed regulations are fi-proach embodied in § 1.1502-13.
prohibition on marking ceases to applynalized, however, all equity interests An example in the proposed regula-
In these cases, the deadline for thé&sued by controlled entities continue tdions clarifies that, for purposes of sec-
taxpayer to identify the security underbe subject to the temporary regulationstion 475, transactions do not fail to be
section 475(b)(2) as exempt from markprohibition against being marked totransactions with customers solely be-
to-market treatment is generally ex-market, even if the dealer owns lessause the parties enter into them with
23 1996-34 I.R.B.



other than arms-length pricing termsMiscellaneous B. Williams, Office of Assistant Chief

Under section 482 and the regulations gounsel (Financial Institutions & Prod-
NI f the 1 1

thereunder, however, the district directo Some of the 1993 and 1995 propose cts). However, other personnel from

may make allocations between or amon the IRS and Treasury Department par-

the members of the group if he or sheSpecial Analyses ticipated in their development.

determ|_nes that a me_mber has not re- It has been determined that this notice
ported its true taxable income.

_ of proposed rulemaking is not a signifi-Proposed Amendments to the Regula-
These proposed regulations generall¢ant regulatory action as defined in ECtions

reflect the substance of the rules set2866. Therefore, a regulatory assess- , .
forth in Notice 96-12 (1996-10 L.R.B.ment is not required. It also has been ~°cordingly, 26 CFR part 1 is pro-

29). In response to taxpayer commentsgjetermined that section 553(b) of th osed to be amended as follows:
however, certain language in NoticeAdministrative Procedure Act (5 U.S.C.PART 1—INCOME TAXES
96-12 has been clarified. Because ofhapter 5) and the Regulatory Flexibility L
these changes, although the rules deict (5 U.S.C. chapter 6) do not apply to aiaiagargpphrolp;ozgz %”nth\]‘);%;r';agonl;;%%
scribed in Notice 96-12 were expectedhese regulations, and, therefore, 4. "«1"rFp 401 is further amended by’
to be proposed to be effective for tax-Regulatory Flexibility Analysis is not evising the entries for “Section
able years beginning on or after Februrequired. Pursuant to section 7805(f)_0é 475(b)-1", “Section 1.475(b)—-2", and
ary 20, 1996, these proposed regulationde Internal Revenue Code, this noficeg, ion 1 475(b)—4” to read as follows:
are to be effective for taxable yearsOf proposed rulemaking will be submit- Authority: 26 U.S.C. 7805. * * * '
beginning on or after June 20, 1996. Iffed 1o the Chief Counsel for Advocacy g o, 1.475(b)-1 also issued under
there are any situations in which theof the Small Business Administration for26 U.S.C. 475(a) and 26 U.S.C. 475(e).
Section 1.475(b)-2 also issued under

éegulations are reordered.

proposed rules lead to a different resulfOmment on its impact on small busi-

from that which would be reached undef"€S: 26 U.S.C. 475(b)(2) and 26 U.S.C.

the rules described in the notice, acomments and Public Hearing 475(e). * * *

taxpayer may reasonably and consis- ¢ h d lati Section 1.475(b)-4 also issued under

tently apply the rules described in the dBeto(rjet esfe plropos? . regu at|on§dar§6 U.S.C. 475(b)(2), 26 U.S.C. 475(e),

notice for any taxable year beginning onat.Op € " %S Ina rtegu a 'Ons.it ConslO€rang 26 U.S.C. 6001. * * *

or after February 20, 1996, and befor%'on will be given 10 any written COm- — par 2 Section 1.475-0, as proposed

June 20, 1996. ents (a signed original and eight (8}, january 4, 1995 (60 FR 401), is
' ) copies) that are submitted timely to the, 1 anded by:

Under these regulations, a taxpaye[Rs. All comments will be available for ~ 1~ Ravising the heading and entries
may be a dealer in securities base@ublic inspection and copying. for '§ 5 14%5(b)—1 1435@_2 and
solely on transactions with other mem- A public hearing has been scheduleq 475(b)—4l , L ,
bers of its consolidated group. The IRSor October 15, 1996, at 10 a.m. in the "5 Reviéing the entries under
requests comments on whether certai@ommissioner’'s Conference Room§§ 1.475(c)-1 and 1.475(c)-2.
consolidated groups should be allowedoom 3313, Internal Revenue Building,” 3 Removing the entries under
to disregard inter-member transactiond111l Constitution Avenue NW., Wash-g 1 475(e) 1.
in determining a member’s status as #&gton, DC 20224. Because of accesS e revisions read as follows:
dealer in securities. For instance, destrictions, visitors will not be admitted
group might be allowed to disregardbeyond the Internal Revenue Building§ 1.475-0 Table of contents.
inter-member transactions if the grouplobby more than 15 minutes before the L
considered as a single corporationhearing starts. .
would not be a dealer in securities for The rules of 26 CFR 601.601(a)(3)3 1:475(b)-1 Scope of exemptions from
purposes of section 475. It is likely thatapply to the hearing. mark-to-market requirement.
the election, if permitted by the final Persons that wish to present orala) Securities held for investment or not
regulations, would be made by attachingomments at the hearing must submikeld for sale.
an appropriate statement to the taxpaywritten comments and submit an outlingqb) Securities deemed identified as held
er’s return. (See the Paperwork Reducof the topics to be discussed and theor investment.
tion Act section of this preamble, whichtime to be devoted to each topic (signed (1) In general.
requests comments on the burden th&riginal and eight (8) copies) by Sep- (2) Relationships

might be imposed by this requirement.fember 18, 1996. (i) General rule

The IRS hereby requests comments on A period of 10 minutes will be allot- (i) Attribution

the desirability and potential terms anded to each person for making com- (i) Trusts treated as partnerships
conditions of any such election. Com-ments. (3) Securities traded on certain estab-

ments could also address whether such An agenda showing the scheduling ofished financial markets.

an election should apply in determiningthe speakers will be prepared after the (4) Changes in status.

whether a taxpayer had made more tha@eadline for receiving outlines has (i) Onset of prohibition against
negligible sales for purposes of repropassed. Copies of the agenda will benarking.

posed § 1.475(c)-1(c). Further, the IRSvailable free of charge at the hearing.  (ii) Termination of prohibition
requests comments on whether the elec: against marking.

tion should be available only to groups (i) Examples

that have not made a separate-entity The principal authors of these regula{c) Securities deemed not held for in-
election under § 1.1221-2(d)(2). tions are Jo Lynn L. Ricks and Robertvestment.
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(1) General rule for dealers in no-8 1.475(c)-2 Definitions—Security. (3) Securities traded on certain

tional principal contracts and deriva- established financial market®aragraph
tives. (@) In general. (b)(1)(i) of this section does not apply
(2) Exception for securities not ac-(b) Synthetic debt held by a taxpayer ago a security if—
quired in dealer capacity. a result of an integrated transaction (i) The security is actively traded
(d) Special rules. under § 1.1275-6. within the meaning of § 1.1092(d)-1(a)
(1) Stock, partnership, and beneficialc) Negative value REMIC residuals.taking into account only established fi-
ownership interests in certain controlledd) Special rules. nancial  markets identified in
corporations, partnerships, and trusts. § 1.1092(d)-1(b)(1)(i) or (ii) (describing
(i) In general. oo national securities exchanges and

(i) Control defined. . interdealer quotation systems), and
(iii) Applicability. 8 1.475(e)-1 FEffective dates. (i) The taxpayer owns less than 5
(2) [Reserved] Par. 3. Section 1.475(b)-1 as propercent of all of the shares or interests
3 o .+ posed on December 29, 1993 (58 FRN the same class. _
ﬁoi.izi(itr:)gminlfsxemptlons |dentifica 68798), is amended by revising para- (4) Changes in status(i) Onset of
' graph (b) and adding paragraph (d) t@rohibition against marking-(A) Once

(a) Identification of the basis for ex-read as follows: a security begins to be described in
emption. paragraph (b)(1) of this section and for
(b) Time for identifying a security with § 1.475(b)-1 Scope of exemptions frorgo long as it continues to be so de-
a substituted basis. mark-to-market requirement. scribed, section 475(a) does not apply to
(c) Securities involved in integrated the security in the hands of the taxpayer.
transactions under § 1.1275-6. ror o (B) If a security has not been
(1) Definitions. (b) Securities deemed identified adimely identified under section 475(b)(2)
(2) Synthetic debt held by a taxpayemeld for investmert(1) In general.The and, after the last day on which such an
as a result of legging in. following items held by a dealer in identification would have been timely,
(3) Securities held after legging out.securities are per se held for investmerfhe security begins to be described in
o within the meaning of section 475(b)-Paragraph (b)(1) of this section, then the

. iy 1)(A) and are deemed to be properlyd€aler must recognize gain or loss on
1.475(b)-4 Exemptions—Transitional /. - i i i -
?ssues. (b) P |‘dent|f|ed as such for purposes of secthe security as if it were sold for its fair

tion 475(b)(2)— market value as of the close of business
(a) Transitional identification. i) Except as provided in paragraphef the last day before the security begins
(1) Certain securities previously iden—(b)(3) of this section, stock in a corpora-to be described in paragraph (b)(1) of
tified under section 1236. tion, or a partnership or beneficial own-this section, and gain or loss is taken
(2) Consistency requirement for Otherership interest in a widely held or INto account at that time.
securities. publicly traded partnership or trust, to (i) Termination of prohibition
(b) Corrections on or before January 3lynich the taxpayer has a relationshidainst marking.If a taxpayer did not
1994. specified in paragraph (b)(2) of thistimely identify a security under section
(1) Purpose. section; or 475(b)(2) and paragraph (b)(1) of this

(2) To conform to § 1.475(b)-1(a). section applies to the security on the last
(i) Added identifications. federal income tax purposes as an anndlay on which such an identification
(i) Limitations. ity, endowment, or life insurance con-would have been timely but it thereafter
(3) To conform to § 1.475(b)-1(c). tr5ct (see sections 817 and 7702). ceases to apply—
(c) Effect of corrections. (2) Relationships—(i) General rule. (A) An identification of the se-

3 RN . i - : e : curity under section 475(b)(2) is timely
guﬁiizs(c) 1 Definitions—Dealer in se ;’rr;epr:e(lz;l(%r)ls;rlgs_speufled in this paraif made on or before the: tose of the

. . . day paragraph (b)(1) of this section
(a) Dealer-customer relationship. (A) those described in section .- 0 apply; and

(i) A contract that is treated for

(1) [Reserved]. 267(0)(2), (3), (10), (A1), or (12); or (B) Unless the taxpayer timely
(2) Transactions described in section _ (B) those described in  sectionyonifies” the security under section
475(c)(1)(B). 707(b)(L)(A) or (B). . 475(b)(2) (taking into account the addi-
() In general. (i) Attribution. The relationships (ional” time for identification that is
(i) Examples. desqubed in paragr_aph (b)(_2)(|)_of th'sprovided by paragraph (b)(4)(ii)(A) of
(3) Related parties. section are determined taking into acyyis section), section 475(a) applies to
(i) In general. count sections 267(c) and 707(b)(3), @ghanges in value of the security after the
(i) Example. appropriate. cessation in the same manner as under
(b) Sellers of nonfinancial goods and (iii) Trusts treated as partner- section 475(b)(3).
services. ships. For purposes of this paragraph (jii) Examples.These examples illus-

(c) Taxpayers that purchase securitief)(2), the phrase partnership or trust igrate this paragraph (b)(4):
but do not sell more than a negligiblesubstituted for the word partnership in Example 1. Onset of prohibition against mark-

portion of the securities. sections 707(b)(1) and 707(b)(3), and ég—(A) Facts.Corporation H owns 75 percent of
(1) Exemption from dealer status.reference to beneficial ownership interihi‘;"hisnto‘ir'jeo“nfg;%?r:gt'oé?v saec?fﬂel'?s(i?fﬁ”“%sn
(2) Negllglble portion. est is added to eaph refergnce to c:apn&ecembeIr 1, 1995D acquired less than half of
(3) Special rules. interest or profits interest in those SeCthe stock in corporation. D did not identify the

(d) Issuance of life insurance productstions. stock for purposes of section 475(b)(2). On July
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17, 1996, H acquired from other persons 70 (A) Stock in a corporation that the either side of a transaction enumerated

percent of the stock oK. As a result,D and X i ; : ;
became related within the meaning of paragrapﬁaxpayer controls (within the meaning ofin section 475(c)(1)(B).

(b)(2)(i) of this section. The stock oK is not paragraph (d)(1)(ii) of this section); or (ii) E)gamples. The foIIowing' ex-
described in paragraph (b)(3) of this section (B) A partnership or beneficial own- amples illustrate the rules of this para-
(concerning securities traded on certain establishedrship interest in a widely held orgraph (a)(2). In the following examples,

financial markets). ; ; ; .
. . . publicly traded partnership or trust thatB is a bank:
(8) Holding. Under paragraph (b)(4)() of this the taxpayer controls (within the mean- Example 1. Bregularly offers to enter into

section,D recognizes gain or loss on i§ stock - . .
: . . ; = ; _interest rate swaps with other persons in the
as if the stock were sold for its fair market valueing of paragraph (d)(1)(ii) of this sec ordinary course of its trade or business. is

at the close of business on July 16, 1996, and thtion). willing to enter into interest rate swaps under

gain or loss is taken into account at that time. As (i) Control defined. Control means which it either pays a fixed interest rate and

with any application of section 475(a), proper . . Lo } . h
adjustmgm i‘;pmade in the amount of (ar)]y gaif]’ .the ownership, directly or indirectly receives a floating rate or pays a floating rate and
loss subsequently realized. After July 16 1996through persons described in sectioffceives a fixed rateB is a dealer in securities

’ ; under section 475(c)(1)(B), and the counterparties

section 475(a) does not apply Bs X stock while 267(b) (taking into account se(:tionalre its customers.
D and X continue to be related to each other. 267(c)), of— Example 2. B in the ordinary course of its

Example 2. Termination of prohibition against : -
marking'pretained securities id(fntified as h(gld for (A) 50 percent or more of the totaltrade or business, regularly holds itself out as

investment—(A) Facts.On July 1, 1996, corpora- combined voting power of all classes ofPeing willing and able to enter into either side of

; : ; . positions in a foreign currency with other banks in
tion H owned 60 percent of the stock of corpora-stock entitled to vote; or the interbank marketB's activities in the foreign

Goler im Seeuriies within the meaning. o tection_(B) 50 _percent or more of the currency make it a dealer in securities under
475(c)(1). Thus,D and Y are related within the capital interest, the profits interest, orsection 475(c)(1)(B), and the other banks in the

meaning of paragraph (b)(2)(i) of this section.the beneficial ownership interest in thenterbank market are its cgstomers. )
Also on July 1, 1996D acquired, as an invest- widely held or publicly traded partner- Example 3. Bengages in frequent transactions
ment, 10 percent of the stock 8f The stock ofY Ship or trust. in a foreign currency in the interbank market.

is not described in paragraph (b)(3) of this section ... : - . Unlike the facts inExample 2 however,B does
(concerning securities traded on certain established (iif) Applicability. The rules of this not regularly hold itself out as being willing and

financial markets). WheiD acquired its shares of paragraph (d)(]_) app|y only before theable to enter into either side of positions in the

Y stock, it did not identify them for purposes of date 30 days after final regulations orforéign currency, and all oB's transactions are
driven by its internal need to adjust its position in

section 475(b)(2). On December 27, 199B.  thig subject are published in thieederal e currency. No other circumstances are present

identified its shares ofY stock as held for egister - h -
investment under section 475(b)(2). On DecembeREYISter. to suggest thatB is a dealer in securities for

30, 1996,H sold all of its shares of stock iN to (2) [Reserved]. purposes of section 475(c)(1)(BR's activity in

an uelad pry A 3 s Y cexolo P 4. Section 1.475(0)-2, as prof et Syenty dos el 2 2 st

E)t:e)(zr)(?il)at)efdthi\évig:eigﬁotrl;lle meaning of paragrapiposed on December 29, 1993 (58 FRyq its transactions in the interbank market are not
(B) Holding. Under paragraph (b)(4)(i)(A) of 68798), is redesignated as § 1.475(b)—4ransactions with customers.

this section, identification of th¥ shares is timely ~ Par. 5. Section 1.475(b)-4, as pro- (3) Related parties—(i) In general. A
if done on or before the close of December 30posed on January 4, 1995 (60 FR 404)axpayer’'s transactions with members of
1996. BecauseD timely identified its ¥ shares g raqesignated as § 1.475(b)—2. its consolidated group or with other

under section 475(b)(2), it continues to refrain . . .
from marking to ma(lrlzgzt)itsY stock after Decem- ~ Par. 6. Section 1.475(c)-1, as proselated persons may be transactions with

ber 30, 1996. posed on December 29, 1993 (58 FRustomers for purposes of section 475.
Example 3. Termination of prohibition against 68798), and amended on January 40r example, transactions enumerated in
marking; retained securities not identified as held1995 (60 FR 405), is amended as folsection 475(C)(1)(B) between members

for investment-(A) Facts. The facts are the same . .
as in Example(z)above except thaD did not lows: of a consolidated group are transactions

identify its stock inY for purposes of secton 1. Paragraph (c) is removed. with customers if, in the ordinary course

475(b)(2) on or before December 30, 1996. Thus, 2 Paragraphs (a) and (b) are rede&f its business, the taxpayer holds itself
D did not timely identify these securities under; ut as being willing and able to engage
section 475(b)(2) (taking into account the addi-'gnated as paragraphs (b)and (C)’ rESpe% these transactions on a regular basis.

tional time for identification provided in paragraph tively. b dealer o
(b)(4)(ii)(A) of this section). 3. New paragraph (a) is added to read* {@xpayer may be a dealer in securities

(B) Holding. Under paragraph (b)(4)(ii)(B) of ag follows: within the meaning of section 475(c)(1)
this section, section 475(a) applies to changes in even if its only customer transactions

value of D's Y stock after December 30, 1996, in L . i ith other members of
i 1.475(c)-1 Definitions—Dealer in se-2€ transactions with o
the same manner as under section 475(b)(3). Thug, - ( ) its consolidated group.

any appreciation or depreciation that occurrecurities. s .
while the securities were prohibited from being (i) Example.The following example
marked to market is suspended. Further, section (a) Dealer-customer relationship. illustrates this paragraph (a)(3):

475(a) applies only to those changes occurring\hether a taxpayer is transacting busi- Example. Risk management transactien&)
after December 30, 1996. ness with customers is determined offfacts. HG a hedging center, provides interest rate

* * * * * the basis of all of the facts and Circum_hedges to all of the members of its consolidated
group. Because of the efficiencies created by

(d) Special rules—(1) Stock, partner- Stances. having a centralized risk manager, group policy
ship, and beneficial ownership interests (1) [Reserved]. prohibits members other thaHC from entering
in certain controlled corporations, part- (2) Transactions described in sectionM© derivative interest rate positions with outside
. . . parties. HC regularly holds itself out as being
nersh!ps, qnd trusts-(i) In generaI.The. 475(c)(1)(B)—(_|) In general. For pur- willing and able to, and in fact does, enter into
foIIovv_lr_lg items held by a dealer in poses Qf section 475(0)(1)(8), the_ termeither side of interest rate swaps with its fellow
securities are per se held for investmerdealer in securities includes, but is notmembersHC periodically computes its aggregate
within the meaning of section limited to, a taxpayer that, in the Ofdi-”gft';”,ﬂ é‘”é‘ozsedggts;?ﬁepv‘atsgs';n"t";h iﬁtnouirr]]gritsetd
475(b)(1)(A) gnd are deemed to benary course of the taxpayer’s trade ofate positions with persons that are not members
properly identified as such for purposesusiness, regularly holds itself out as the consolidated group. Becaus€ attempts to

of section 475(b)(2)— being willing and able to enter into operate at cost and the terms of its swaps do not
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factor in any risk of default by the affiliateiC's (2) Except as provided elsewhere in (h) Section 1.475(c)-1(a) (concerning
f‘hffe”r']attﬁzyrevgggﬁ feocrgﬁl‘g’hf?ég‘gf Jﬁ‘r’gzgf ;@;";?his paragraph (d)(2), § 1.475(b)-1(b)(1the dealer-customer relationship), except
dealer. ?concerning securities deemed identifiedor § 1.475(c)-1(a)(1), (a)(2)(i), and
(2) Holding. BecauseHC regularly holds itself as held for investment) applies to tax{a)(3), applies to taxable years beginning
out as being wiling and able to enter intoable years ending on or after Decembegn or after January 1, 1995. Section

HE o 5 dosler In Secunties for putposes of seigLr 1993. . 1.475(c)-1(a)(2)(ii) and (a)(3) (concem-
475(c)(1)(B) and the other members are its cus. () Section 1.475(b)-1(b)(1)()) (cON-ing certain aspects of the dealer-
tomers. cerning equity interests issued by &ystomer relationship) apply to taxable

«x &k w related person) applies on or after Jun@ears peginning on or after June 20,
19, 1996. If, on June 18, 1996, ajggg.

Par. 7. Section 1.475(c)-2, as pro iy i to- : . .
posed on December 29, 1993 (58 Féiggﬂminls erjlzjecénto th?]aerki[g mfi\g;eé (i) Section 1.475(c)-1(b) (concerning

! X ' sellers of nonfinancial goods and ser-
68798), and amended on January 4 1.475(b)-1(b)(1) begins to apply to>: ,

1995 (60 FR 405), is amended as folthe security solely because of the effecy/S) and (c) (concerning taxpayers that
lows: tive dates in this paragraph (d)(2) (ratheFurChase securities but do not sell more
1. Paragraphs (b), (c), and (d) arghan because of a change in facts), theﬁean a negligible portion of the securi-
redesignated as paragraphs (c), (d), anfle rules of § 1.475(b)-1(b)(4)()(A) ies) applies to taxable years ending on

(b), respectively. (concerning the prohibition against®" 2fter December 31, 1993, :

2. Paragraph (a) and newly desigmarking) apply, but § 1.475(b)—1(b)- @) Section 1.475(c)-1(d) (concerning
nated paragraph (c) are revised by reg)(iy(B) (imposing a mark to market on the issuance of life insurance products)
moving the phrase “paragraph (b)" eachihe day before the onset of the prohibi@PPlies to taxable years beginning on or
place it appears and replacing it Withon) does not apply. after January 1, 1995.

“paragraph (c)” each place it appeared. (jj) Section 1.475(b)-1(b)(2) (con- (k) Section 1.475(c)-2 (concerning

3. Newly designated paragraph (d) igerning relevant relationships for pur-the definition of security) applies to
revised by removing the phrase “paraposes™ of determining whether equitytéxable years ending on or after Decem-
graphs (a)(3) and (b)" and replacing itinterests in related persons are prohibPer 31, 1993. Note, however, that, by its
with “paragraphs (a)(3) and (c)". Newly jteq from being marked to market) ap-terms, § 1.475(c)-2(a)(3) applies only
designated paragraph (d) is further repjies on or after June 19, 1996. to interests or arrangements that are
vised by removing the phrase “this (iii) Section 1.475(b)-1(b)(3) (con- @cquired on or after January 4, 1995,
paragraph (c)(1)).” and replacing it with cerning certain actively-traded securiand that the integrated transactions to
the phrase ‘“this paragraph (d)(1))."ties) generally applies on or after Junavhich 8 1.475(c)-2(b) applies will exist

4. Newly designated paragraph (b) isjg "1996, to securities held on or afteonly after the effective date of
revised by removing the words “Seethat date. In the case, however, of 1.1275-6.

§ 1.475(b)-4(c)” and replacing themgecyrities described in § 1.475(b)— (I) Section 1.475(d)-1 (concerning

with the words “See § 1.475(b)-2(c)". 1(d)(1)()) (concerming equity intereststhe character of gain or loss) applies to
Par. 8. Section 1.475(e)-1, as projssyed by controlled  entities), taxable years ending on or after Decem-

posed on December 29, 1993 (58 FRy 1 475(b)-1(b)(3) applies on or afterber 31, 1993.

68798), and amended on January 4pe date thirty days after final regula-

1995 (60 FR 405), is revised to read agons on this subject are published in the Margaret Milner Richardson,

follows: Federal Registerto securities held on Commissioner of Internal Revenue.

: or after that date. If § 1.475(b)-1(b)(1)
8 1.475(e)-1 Effective dates. i - . ) )
" ceases o apply 0 a secuty by uitue off? ¥ 5, O5,% 1 f fede o

(a) Section 1.475(a)-1 (concerninghe operation of this paragraph (d)(2)(ii).issue of the Federal Register for June 20, 1996, 61
mark-to-market for debt instruments) apthe rules of § 1.475(b)-1(b)(4)(ii) apply F.R. 31474)
plies to taxable years beginning on otto the cessation.
after January 1, 1995. (iv) Except to the extent provided in Notice of Proposed Rulemaking
(b) Section 1.475(a)-2 (concerningparagraph (d)(2)(i) of this section,and Notice of Public Hearing
marking a security to market upon dis-§ 1.475(b)-1(b)(4) (concerning changes . ..
position) applies to dispositions or ter-in status) applies on or after Jun 19Definition of Structure
minations of ownership occurring on 0r1996. PS-39-93
after January 4, 1995. (e) Section 1.475(b)-2 (concerning
(c) Section 1.475(a)-3 (concerningthe identification requirements for ob-AGENCY: Internal Revenue Service
acquisition by a dealer of a securitytaining an exemption from mark-to- (IRS), Treasury.
with a substituted basis) applies to secumarket treatment) applies to identifica- '
rities acquired, originated, or enteredions made on or after January 4, 1995ACTION: Notice of proposed rulemak-
into on or after January 4, 1995. (f) Section 1.475(b)-3 (concerninging and notice of public hearing.
(d) Section 1.475(b)-1 (concerningexemption of securities in certain
the scope of exemptions from the marksecuritization transactions) applies to seSUMMARY: This document contains
to-market requirement) applies as folcurities acquired, originated, or enteregroposed regulations relating to deduc-
lows: into on or after January 4, 1995. tions available upon demolition of a
(1) Section 1.475(b)-1(a) (concerning (g) Section 1.475(b)-4 (concerningbuilding. These proposed regulations re-
securities held for investment or nottransitional issues relating to exemp{flect changes to the law made by the
held for sale) applies to taxable yeargions) applies to taxable years ending ofax Reform Act of 1984 and affect
ending on or after December 31, 1993or after December 31, 1993. owners and lessees of real property who
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demolish buildings. This document alscstructure.” These proposed regulations A public hearing has been scheduled

provides notice of a public hearing ondefine what “structure” means for pur- for October 9, 1996, in the Commission-

these regulations. poses of section 280B. er's Conference Room. Because of ac-

cess restrictions, visitors will not be

admitted beyond the Internal Revenue
uilding lobby more than 15 minutes
efore the hearing starts.

DATES: Written comments, requests togyplanation of Provisions
appear and outlines of topics to be _ .
discussed at the public hearing sched- These DFOPOS(f?d regulations fdeflne th
uled for October 9. 1996, must beterm “structure” for purposes of section

. ' ' o0 : The rules of 26 CFR 601.601(a)(3)
received by September 19, 1996. 280B as a building and its structural%Pply to the hearing.

o components as those terms are define :
ADDRESSES: Send submissions toin § 148_1(e) of the Income Tax Regu_ Persons that wish to present oral

CC:DOM:CORP:R (PS-39-93), roomjations. Thus, under section 280B, fomments at the hearing must submit
5228, Internal Revenue Service, POBrycture will include only a building W/itten comments and an outline of the
7604, Ben Frankiin Station, Washingtonand its structural components and nofoPics t0 be discussed and the time to be
DC 20044. In the alternative, SmeiS'Other inherent|y permanent StructuregeVOte.d to eaCh 'topIC (Slgned Ol’lglnal
sions may be hand delivered betweegych as oil and gas storage tanks, blaglgd eight (8) copies) by September 18,
the hOUI’S Of 8 a.m. and 5 pm to:furnaceS, and Coke ovens. 96. . . i
CC:DOM:CORP:R (PS-39-93), Couri- The proposed regulations rely on th A period of 10 minutes will be allot-

er's Desk, Internal Revenue Servicejegisiative history underlying the 1984 ed to each person for making com-

1111 Constitution Avenue NW., Wash-anq 1986 Acts, which refer repeatedly tgnents. . .
' An agenda showing the scheduling of

ington, DC. buildings rather than to structures geners - speakers will be prepared after the
FOR FURTHER INFORMATION coN- &lly. In addition, the legislative history

) - : o, deadline for receiving outlines has
TACT: Concerning the regulat|ons,°f the 1984 Act discusses the d'mCUItypassed. Copies of the agenda will be

B d P. H (202 622—311050f applying thg intent test of § 1.165-37 "~ .
C(()arzzg:ning sub?r?i/ses?i/ong anznl the hearingﬁf the regulations, which applies to the?V@!lable free of charge at the hearing.

Christina V: ez, (202) 622-6803 (noHemolition of buildings, and indicates ; i
tollf:‘?eleanuasbcgs)z. (202) ( that the newly added language is meanl?ra]ctlng Information

to eliminate this difficulty. The principal author of these regula-
SUPPLEMENTARY _ tions is Bernard P. Harvey, Office of
INFORMATION: Proposed effective date Assistant Chief Counsel (Passthroughs

é";md Special Industries). However, other
ersonnel from the IRS and Treasury
epartment participated in their devel-

opment.

The regulations are proposed to b
effective on and after the date that fina
This document contains proposedegulations are filed with the~ederal

regulations under section 280B of theRegister.
Internal Revenue Code. Section 280B ] oroor
was added by the Tax Reform Act ofSpecial Analyses

1976, Public Law 94-455, 2124(b), 90 It has been determined that this noticgjons

S.tat'. .1520' 1918 (Oct. 4, 1976), andof proposed rulemaking is not a signifi- ) ]
significant amendments were made Q.+ requlatory action as defined in EO Accordingly, 26 CFR part 1 is pro-

the provision by the Economic Recovery) 5gqq “Therefore, a regulatory asses$0sed to be amended as follows:
Tax Act of 1981, Public Law 97-34, ment is not required. It also has beerbarT 1__INCOME TAXES
212(d)(2)(C) and (e)(2), 95 Stat. 172.

determined that section 553(b) of the
239 (Aug. 13, 1981) (1981 Act) and the L - : T
Tax Reform Act of 1984. Public Law Administrative Procedure Act (5 U.S.C. Paragraph 1. The authority citation

chapter 5) and the Regulatory Flexibilityfor part 1 continues to read in part as

22_316:8 41061%838 AS'E{at. .|f194' .%047 (‘IJU|¥Act ?5 U.%.C. chapter %) do n)gt apply tgfollows:
We’re r0\2id(ed in thg EI:ax rF%E?c;rlr?]nArc:L: i?these regulations, and, therefore, a Authority: 26 U.S.C. 7805 * * *
1986 DP blic Law 99-514 1978(h 100Regulatory Flexibility Analysis is not Par. 2. Section 1.280B-1 is added to
o ,20lé|5 C2984 (O(:t - 198(”5) )6198 equired. Pursuant to section 7805(f) ofead as follows:
A t. A P o I X t d " he Internal Revenue Code, this notice N

c). As originally enacted, Section ¢ hoqed rylemaking will be submit-§ 1.280B—1 Demolition of structures.
2808 required any costs or losses Nted to the Chief Counsel for Advocacy

;‘;']”efer?i?ieﬁcﬁ?sutgtriffszpfctﬂfgwgugﬂi|§-f°f the Small Business Administration for
y ( comment on its impact on small busi-

Background

Proposed Amendments to the Regula-

(a) In general.Section 280B provides
that, in the case of the demolition of any

ing or structure meeting certain require- ess structure, no deduction otherwise allow-
ments) to be capitalized into the lan ' able under chapter 1 of subtitle A shall
upon which the demolished structurecomments and Public Hearin be allowed to the owner or lessee of
was located. The 1981 Act modified the g such structure for any amount expended

definition of certified historic structure Before these proposed regulations arfor the demolition or any loss sustained
for purposes of section 280B from aadopted as final regulations, consideren account of the demolition, and that
building or structure meeting certaination will be given to any written com- the expenditure or loss shall be treated
requirements to a building (or its struc-ments (a signed original and eight (8)as properly chargeable to the capital
tural components) meeting certain recopies) that are submitted timely to theaccount with respect to the land on
qguirements. The 1984 Act substitutedRS. All comments will be available for which the demolished structure was lo-
“any structure” for “certified historic public inspection and copying. cated.
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(b) Definition of structure.For pur- DATES: The public hearing will be held hearing be prepared to discuss examples
poses of section 280B, the terstruc- on Wednesday, September 4, 1996, bef situations in which global interest
ture means a building, as defined inginning at 10:00 a.m. Requests to speaketting would be appropriate.

§ 1.48-1(e)(1), and the structural comand outlines of oral comments must be Persons who wish to speak at the
ponents of that building, as defined inreceived by August 30, 1996. hearing should submit, not later than
§ 1.48-1(e)(2). _ _ _August 30, 1996, an outline of the oral

(c) Effective date.This section ap- ADDRES.SES: The public hearing will commen'gs/testlmony tq be preserjted at
plies with respect to demolitions occur-Pe held in Room 2615 of th_e I_nternalthe hearing and the time they wish to
fing on or after the date that the finaiRevenue Service, 1111 Constitution Av-devote to each subject.
regulations are filed with theFederal enue, N.W., Washington, D.C. 20044. Each speaker (or group of speakers
Register. Requests to speak and outlines of orakpresenting a single entity) will be

comments should be submitted either bilimited to 10 minutes for an oral presen-
Margaret Milner Richardson, mail to: tation exclusive of the time consumed

Commissioner of Internal Revenue. Intérnal Revenue Service by the questions from the panel for the
P.O. Box 7604, Ben Franklin Station government and the answers thereto.
SFiled 1%)/ tlfgeg esOﬁEisCisOf the FegeralblRigi;»te_r ?rr: Attn: CC:DOM:CORP:T:R:IT&A Because of controlled access restric-
une y , Ol a.m., ana publisned In e i i -
issue of the Federal Register for June 20, 1996, 61 (Br‘f,’mCh 1)’ Room 5228 tions, atfendees cannot be admitted be
FR. 31473) Washington, D.C. 20044, yond the lobby of the Internal Revenue
. or electronically via the Service InternetBUIIdIng until 9:45 a.m. .
Interest Netting Study site at: An agenda showing the scheduling of

}heil' speakers  will télefmad?h after the
outlines are received from the persons
SUMMARY: This announcement pro- comments. html. test!fying. Copies of the agenda will _be
vides notice that a public hearing will beFOR FURTHER INFORMATION CON- available free of charge at the hearing.
held in connection with a study of TACT: Christina Vasquez of the Regula-
“global interest netting” being con- tions Unit, Assistant Chief Counsel
ducted by the Internal Revenue Servic¢Corporate), (202) 622—-6808 (not a toll-

Announcement 96-75 http://www.irs.ustreas.gov/prod/tax_regs

Rev. Proc. 96-36; Correction

and Treasury.. Notice 96-18, 1996—14ree call). Announcement 96-76

I.R.B. 27 (April 1, 1996), described a

number of legal and policy issues arisinggUPPLEMENTARY This announcement is a correction to
from global interest netting, as well asINFORMATION: Rev. Proc. 96-36, 1996-27 |.R.B. 11,

administrative concerns relating to the . . .. which provides specifications for filing

Service’s computer system capability to. 1he Subject of the public hearing iSpqrms 1098, 1099, 5498, and W-2G.
implement global interest netting. Noticeth® l€gal, policy, and administrative is-The final page of the document was
96-18 invited public comment on theseSUes relating to global interest nettingomitted. This label page is referred to in
issues and requested that written conn addition, the Service and Treasurypart A, Section 9.11 and should have
ments be submitted by June 30, 199gequest that persons who speak at thgppeared in Part F, Section 3.

29 1996-34 |.R.B.
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Definition of Terms

Revenue rulings and revenue procedureés modified because it corrects a pubmore than restate the substance of a
(hereinafter referred to as “rulings”) lished position. (Compare witamplified prior ruling, a combination of terms is
that have an effect on previous rulingsand clarified, above). used. For examplenodified and super-
use the following defined terms to de- Obsoleteddescribes a previously pub-seded describes a situation where the
scribe the effect: lished ruling that is not considered desubstance of a previously published rul-
Amplified describes a situation whereterminative with respect to future transing s being changed in part and is
no change is being made in a priorctions. This term is most commonlysontinued without change in part and it
publl_shed position, but the prior posltl_onuseq in a rgllng that lists previouslyis desired to restate the valid portion of
is being exten_ded_to apply to a varlatl_orpubllshed rulings that are obsoleteq beme previously published ruling in a new
of the fact situation set forth therein.cause of changes in law or regulatmns',u“ng that is self contained. In this case
Thus, if an earlier ruling held that aA ruling may also be obsoleted becausrﬁne iousl ; T g
L . X ; previously published ruling is first
principle applied to A, and the newthe substance has been included in reg\l odified and then. as modified. is su-
ruling holds that the same principle alsdations subsequently adopted. ’ '
applies to B, the earlier ruling is ampli- Revoked describes situations whereperSEded' . S ]
fied. (Compare withmodified below). the position in the previously published Supplementeds used in situations in
Clarified is used in those instancesruling is not correct and the correctwhich a list, such as a list of the names
where the language in a prior ruling isposition is being stated in the newof countries, is published in a ruling and
being made clear because the languagaling. that list is expanded by adding further
has caused, or may cause, some confu- Supersededdescribes a situation hames in subsequent rulings. After the
sion. It is not used where a position in avhere the new ruling does nothing moredriginal ruling has been supplemented
prior ruling is being changed. than restate the substance and situatigi¢veral times, a new ruling may be
Distinguished describes a situation of a previously published ruling (or Published that includes the list in the
where a ruling mentions a previouslyrulings). Thus, the term is used tooriginal ruling and the additions, and
published ruling and points out an estepublish under the 1986 Code andupersedes all prior rulings in the series.
sential difference between them. regulations the same position published Suspendeds used in rare situations to
Modified is used where the substancainder the 1939 Code and regulationsshow that the previous published rulings
of a previously published position isThe term is also used when it is desireavill not be applied pending some future
being changed. Thus, if a prior rulingto republish in a single ruling a series ofaction such as the issuance of new or
held that a principle applied to A but notsituations, names, etc., that were previamended regulations, the outcome of
to B, and the new ruling holds that itously published over a period of time incases in litigation, or the outcome of a
applies to both A and B, the prior ruling separate rulings. If the new ruling doesService study.

Abbrevia‘tions E.O—Executive Order. PHC—Personal Holding Company.
ER—Employer. PO—Possession of the U.S.

The following abbreviations in current use andERISA—Emponee Retirement Income Security Act. PR—Partner.

formerly used will appear in material published in

the Bulletin. EX—Executor. PRS—Partnership.

A—Individual. F—Fiduciary. PTE—Prohibited Transaction Exemption.
Acg—Acquiescence. FC—Foreign Country. Pub. L—Public Law.

B—Individual. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.
BE—Beneficiary. FISG—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
BK—Bank. FPH—Foreign Personal Holding Company. Rev. Ruk—Revenue Ruling.
B.T.A—Board of Tax Appeals. F.R—Federal Register. S—Subsidiary.

C.—Individual. FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedural Rules.
C.B—Cumulative Bulletin. FX—Foreign Corporation. Stat—Statutes at Large.

CFR—Code of Federal Regulations. G.C.M—Chief Counsel’s Memorandum. T—Target Corporation.

Cl—City. GE—Grantee. T.C—Tax Court.

COOPR—Cooperative. GP—General Partner. T.D—Treasury Decision.
Ct.D—Court Decision. GR—Grantor. TFE—Transferee.

CY—County. IC—Insurance Company. TFR—Transferor.

D—Decedent. I.R.B—Internal Revenue Bulletin. T..LR—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.

DE—Donee. LP—Limited Partner. TR—Trust.

Del. Order—Delegation Order. LR—Lessor. TT—Trustee.

DISG—Domestic International Sales Corporation.M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.

E—Estate. O—Organization. Y—Corporation.

EE—Employee. P—Parent Corporation. Z—Corporation.
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