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EMPLOYEE PLANS

Notice 98-1, page 42.

Nondiscrimination testing; section 401(k) and section
401(m). This notice describes nondiscrimination testing with
respect to cash or deferred arrangements under section
401(k) as well as employer matching and employee contribu-
tions under section 401(m) of the Code.

EXCISE TAX

T.D. 8740, page 4.

REG-102894-97, page 59.

Temporary and proposed regulations under section 6302 of
the Code relate to the availability of the safe harbor deposit
rule based on look-back quarter liability and affect persons
required to make deposits of excise taxes.

T.D. 8741, page 6.

REG-109704-97, page 60.

Temporary and proposed regulations under section 9812 of
the Code relate to mental health parity requirements im-
posed on group health plans.
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state in 1998. For this purpose, “state” includes the District of
Columbia and the possessions of the United States.

Notice 98-3, page 48.
Elections under section 7704(g). This notice provides the
requirements for making and revoking an election under sec-
tion 7704(g) of the Code. This election allows grandfathered
publicly traded partnerships to avoid being treated as corpora-
tions for federal tax purposes.

Notice 98-5, page 49.

Foreign tax credit abuse. Treasury and the Service expect to
issue regulations that will disallow foreign tax credits for foreign
taxes paid or accrued in connection with certain abusive trans-
actions.

Notice 98-6, page 52.

Notice on section 685. Guidance is provided on Qualified
Funeral Trust (QFT) eligibility requirements, election procedures,
and simplified reporting requirements.

Notice 98-7, page 54.

Information reporting; interest on education loans. Pay-
ees of interest that may be deductible by the payor as qualified
education loan interest are informed of their information report-
ing requirements for 1998 under section 6050S of the Code,
as added by the Taxpayer Relief Act of 1997.



Mission of the Service

The purpose of the Internal Revenue Service is to collect
the proper amount of tax revenue at the least cost; serve
the public by continually improving the quality of our prod-

Statement of Principles
of Internal Revenue
Tax Administration

The function of the Internal Revenue Service is to adminis-
ter the Internal Revenue Code. Tax policy for raising revenue
is determined by Congress.

With this in mind, it is the duty of the Service to carry out that
policy by correctly applying the laws enacted by Congress;
to determine the reasonable meaning of various Code provi-
sions in light of the Congressional purpose in enacting them;
and to perform this work in a fair and impartial manner, with
neither a government nor a taxpayer point of view.

At the heart of administration is interpretation of the Code. It
is the responsibility of each person in the Service, charged
with the duty of interpreting the law, to try to find the true
meaning of the statutory provision and not to adopt a
strained construction in the belief that he or she is “protect-
ing the revenue.” The revenue is properly protected only
when we ascertain and apply the true meaning of the statute.

ucts and services; and perform in a manner warranting
the highest degree of public confidence in our integrity, effi-
ciency, and fairness.

The Service also has the responsibility of applying and
administering the law in a reasonable, practical manner.
Issues should only be raised by examining officers when
they have merit, never arbitrarily or for trading purposes.
At the same time, the examining officer should never hesi-
tate to raise a meritorious issue. It is also important that
care be exercised not to raise an issue or to ask a court to
adopt a position inconsistent with an established Service
position.

Administration should be both reasonable and vigorous. It
should be conducted with as little delay as possible and
with great courtesy and considerateness. It should never
try to overreach, and should be reasonable within the
bounds of law and sound administration. It should, howev-
er, be vigorous in requiring compliance with law and it
should be relentless in its attack on unreal tax devices and
fraud.



Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents of a permanent nature are consoli-
dated semiannually into Cumulative Bulletins, which are sold
on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury’s Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemaking
and the disbarment and suspension list included in this part,
none of these announcements are consolidated in the Cumu-
lative Bulletins.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a quarterly and
semiannual basis, and are published in the first Bulletin of the
succeeding quarterly and semiannual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.



Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 901.—Taxes of Foreign  Deposits of Excise Taxes obliggtions for a calendar quarter by-de
Countries and of Possessions of  AGENCY: Internal Revenue ServiceP?S!ting an amount equal to the person’
United States (IRS), Treasur excise tax liability reported on the return

’ y for the second preceding quarter (the

Guidance is provided as to whether a foreign tax CTION: T lati look-back quarter). For this purpose, the
iti i i i . lemporary regulations. . L
credit is allowed with respect to foreign taxes paid® p y reg tax liability for the look-back quarter

or accrued in connection with certain abusive trans must be modified to take into account an
actions. See Notice 98-5, page 49. SUMMARY: This document contains' . . y
increase in rates in the current quarbet

temporary regulations relating to the e
availability of the safe harbor deposit rulethe safe harbor does not specifically ad

Section 1397E.—Credit to based on look-back quarter liability annEssosr E[EZ f:frfs?;ttgri::tagftrgﬁnetxﬁraegfg(
Holders of Qualified Zone affects persons required to make deposi oice 97-15, 1997-8 |.R.B. 23, and sec

Academy Bonds of excise taxesThis document also cen

What is the 1998 qualiied J ) %ains temporary regulations relating t
at is the qualitied zone academy bon .
national limitation for each State, the District of-Co oor stocks taxes andfatts persons Ai

lumbia, and the possessions of the United State?.ble for those taxesThe regulations im
See RevProc. 98-9, page 56. plement certain changes made by th
Small Business Job Protectidyct of
1996 (the 199@\ct) and theAirport and
Section 6011.—General Airway Trust FundTax Reinstatement
Requirement of Return, Ar;Ct of 199|7 (the 1£|99Act). The ter:d of
. these regulations also serves as the text
Statement, or List REG-102894-97, page 59.

tion 2(f) of the 199Act provide that the
Gook-back safe harbor shall not apply with
respect to any tax unless the tax was im
%osed throughout the look-back period.
The temporary regulations modify the
look-back safe harbor rules to reflect this
change. Under the temporary regulations,
the general look-back safe harbor of
zf10.6302(c)—1(c)(2) is modified for a
class of tax that includes a tax that was
not in efect at all times during the look-

26 CFR 301.60-2T Requied use of magnetic back quarter (grin the case of an alterna
i ) : i fedti . .
media (temporay) DATES: These regulations arefeftive five method tax, that was not infett at

. . . : December 29, 1997. For dates of applica ,, .. .
What information reporting requirements apply. ilit §§40.6302 1Tand all times during the look-back quarter and
to payees of education loan interest for 1998 undé)rI iy, see : (C)_ an

the month preceding the look-back quar
40.6302(c)-2T
o oty yer e 00020 (o). The safe harbar does not apply 10

that class of tax unless, for each semi
monthly period, the deposit is not less
than the greater of (1) 1/6 of the net tax li

FOR FURHER INFORMATION CON-
TACT: Ruth Hofman (202) 622-3130

Section 6050H.—Returns (not a toll-free call). ability reported for the class of tax for the
Relating to Mortgage Interest . look-back quarteror (2) the sum of (i) 95
Received in Trade or Business SUPPLEMENRRY INFORMATION: percent ofqthe net tax liability incurred
From Individuals Backgound with respect to new or reinstated taxes
during the semimonthly period, and (ii)
26 CFR 1.6050H-1: Informatiorepotting of This document contains amendments tg/6 of the net tax liability reported for all
?Qﬁr',ﬁgj‘,??n'g‘fv‘?ﬁﬁgﬁce'“’d natrade orbusiness  the ExciseTax Procedural Regulationsother taxes in the class for the look-back

(26 CFR part 40) that implement certaifjuarter Also, the section 4681 tax
What information reporting requirements applychanges made by the 199@t and the (ozone-depleting chemicals) look-back

to payees of education loan interest for 1998 (in]1997Act. safe harbor provided under §40.6302(C)—

cluding those secured by real property) under P : ; . fp . . .
§ 60505 of the Code, as added by Tagpayer Re The aviation excise taxes that expire@(b)(2) is modified in a similar manner if

lief Act of 1997. See Notice 98-7, page 54. on December 31, 1995, were reinstated Qe tax liability for the quarter includes i
the 1996Act for the period fromAugust apility for any chemical that was not sub

27 through December 31, 1996, by thgect to tax at all times during the look-
1997 Act for the period from March 7 pack quarter

through September 30, 1997, and were The new rules apply to liabilities for
extended, with modifications, for the -pe new or reinstated taxes incurred after+eb

26 CFR 40.6302(c)-1Use of government riod from October 1, 1997, through Sepruary 28, 1997.
depositaries (temporgy. tember 30, 2007.

Section 6302.—Mode or Time
of Collection

Fuel Floor Stocksaxes

Section 1609(h) of the 199%ct im-
Sections 40.6302(c)-1(c)(2) andposes a floor stocks tax on aviation fuel
DEPARTMENT OF THE TREASURY  40.6302(c)-2(b)(2) (relating to deposit(other than gasoline) on which tax was im
Internal Revenue Service safe harbors) currently provide, generallyposed by section 4091 befohaigust 27,
26 CFR Part 40 that a person can satisfy excise tax depodi996, and that is held on the first moment

TD. 8740 Deposit Safe Harbor Rules

January 20, 1998 4 1998-3 |.R.B.



of that date by any person. Section 2(d) of Authority: 26 U.S.C. 7805 * * * for all other taxes in the class for the look-
the 1997Act imposes a floor stocks tax on Par 2. Section 40.0-17s added to back quarter

aviation gasoline and aviation fuel (otheread as follows: (C) Effective date.This paragraph
than gasoline) on which tax was imposed ) (c)(2)(iv) applies to tax liabilities for new
by section 4081 or 4091 before March 7340-0-1TIntroduction (temporgy). or reinstated taxes incurred after February
1997, and that is held on the first moment (a) through (f). [Reserved] 28, 1997, except that paragraph (c)(2)(iv)

(A)(2) of this section applies only for eal

of that date by any person. (g) Applicability to floor stocks taxes. ,oF
ndar quarters beginning after December

The temporary regulations provide thaIl'he regulations in this part 40 also appl

the_ rules set_f(_)rth n 26 CF_R_ part 40-(re, iy respect to floor stocks taxes impose
lating to administrative provisions for eer

. ) ) _ - on articles subject to a tax described in (€)(3) through (f)(4). [Reserved)]
tain excise taxes, including the excisg 0-1(a), beginningpril 1, 1991 (f)(5) Taxes excluded; floor stocks

taxes on aviation fuels) also apply te re Par 3. Section 40.601a)-1Tis added taxes. No deposit is required in the case

lated floor stocks taxesThus, persons-i to read as follows: of any floor stocks tax described in

able for floor stocks taxes on aviation 840.0-1T(qg), beginningpril 1, 1991.
fuels must file returns reporting thoses40.601(a)-1T Returns (temporay). Par 5. Section 40.6302(c)-2% added
taxes in accordance with the provisions of . to read as follows:
26 CFR part 40. (a)(2) through (a)(2)(ii). [Reserved] _

(a)(2)(iii) Floor stocks taxeturn. Are-  §40.6302(c)-2TSpecial tle for use of
SpecialAnalyses turn reporting liability for a floor stocks Government depositaries under section

tax described in §40.0-1T(g) is a returd#681 (temporay).
. A for the calendar quarter in which the tax .
sury decision is not a significant regUIato%ayment is due and not for the calendar Eg;(tzr;r(ﬁ;;g&éz?f(ii;(g()).n [E)(:ng\\//fﬁ%emi

action as defined in EO 12868 herefore, . . o .
a regulatory assessment is not required qyarter in which the liability for tax is 4n cals—(A) Applicability. The safe harbor
. curred, beginningpril 1, 1991. '

also has been determined that section . ) rule of 840.6302(c)-2(b)(2)(i) is modified
553(b) of theAdministrative Procedure OI:s;dd'éssfiﬁgsvns_‘m'6302(0)_]l§ added for any calendar quarter in which a per
Act (5 U.S.C. chapter 5) does not apply t(g ' sons liability for section 4681 tax includes

It has been determined that tAiea

these regulations and, because these- reguo.6302(c)-1TUse of Government liability with respect to any new chemical.
lations do not impose on small entities epositaries (temporg). For this purpose, a new chemical is any
collection of information requirement, the chemical that was not subject to tax at all

Regulatory FlexibilityAct (5 U.S.C. chap (&) through (c)(2)(iii). [Reserved] times during the look-back quarter
ter 6) does not applyTherefore, a Regula  (¢)(2)(iv) Modification for new orein-  (B) Modification. The safe harbor rule
tory Flexibility Analysis is not required. stated taxes-(A) Applicability. The safe of §40.6302(c)-2(b)(2)(i) does not apply
Pursuant to section 7805(f) of the Internaharbor rule of §40.6302(c)-1(c)(2)(i) isunless the deposit of section 4681 taxes for
Revenue Code, these temporary regulanodified for any calendar quarter ineach semimonthly period in the calendar
tions will be submitted to the Chief Coun which a persos liability for a class of tax quarter is not less than the greater of—
sel forAdvocacy of the Small Businessincludes liability for any new or reinstated (1) 1/6 of the net tax liability reported
Administration for comment on their im tax. For this purpose, a new or reinstategnder section 4681 for the look-back
pact on small business. tax is— quarter; or
(1) Any tax (including an alternative  (2) The sum of—
method tax) that was not infett at all (i) 95 percent of the net tax liability-in
The principal author of these regulatimes during the look-back quarter; and curred under section 4681 with respect to
tions is Ruth Hdfnan, Ofice of Assistant (2) Any alternative method tax that washe new chemical during the semimonthly
Chief Counsel (Passthroughs and SpeciHPt in gfect at all times during the monthperiod; and
Industries). Howeverother personnel preceding the look-back quarter (i) 1/6 of the net tax liability reported
from the IRS andrreasury Department (B) Modification. The_safe harbor rule under section 4681 with respect to all
participated in their development. of 840.6302(c)-1(c)(2)(i) does not applyother chemicals for the look-back quarter
to a class of tax unless the deposit of taxes(C) Effective date. This paragraph

Drafting Information

FooROFFF in that class for each semimonthly periodb)(2)(iii) applies to tax liabilities for new
Adoption ofAmendments to the in the calendar quarter is not less than ttghemicals incurred after February 28,
Regulations greater of— 1997.

) ) (1) 1/6 of the net tax liability reported Michael P Dolan,
Accordingly, 26 CFR part 40 is for the class of tax for the look-back quar Acting Commissioner of
amended as follows: ter; or Internal Revenue.
PART 40—EXCISETAX (2) The sum of— . Approved November 6, 1997.
PROCEDURALREGULATIONS (i) 95 percent of the net tax liability-in
curred with respect to new or reinstated Donald C. Lubick,
Paragraph 1.The authority citation for taxes during the semimonthly period; and ActingAssistant Seetary of
part 40 continues to read in part asdais: (i) 1/6 of the net tax liability reported the Teasuy.
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(Filed by the Ofice of the Federal Register on De ment of Labor; Health Care Financingpublic that OMB has approved these in
cember 24, 1997, 8:45 a.m., and published in thagministration, Department of Healthformation collection requirements under
g;iﬁq?fetgseg‘;deral Register for December 29, 19921, 4 Human Services. the Paperwork Reductiofct of 1995.
The Departments have submitted a copy
ACTION: Interim rules with request for of this rule to OMB for its review of the

. . . comments. ' i '
Section 6721 .—Failure to File mformatl(_)n _collect|ons. Interested per
c t Inf tion Ret ) ~sons are invited to send comments regard
orrect information Returns SUMMARY: This document contains,g these burdens or any other aspect of

interim rules governing parity betweenpese collections of information on or-be
medical/sugical benefits and mentalfye February 23, 1998.

health benefits in group health plans ang,mments. written comments on these
What information reporting requirements applyhealth insurance coveragefered by interim rules are invited and must be re
to payees of education loan interest for 1998 undgegsyers in connection with a group heam&eived by the Departments on or before
§ 60508 of the Code, as added byTaepayer Re 1o - The rules contained in this docu March 23. 1998
lief Act in 1997. See Notice 98-7, page 54. . Marc , .
ment implement changes made to certain

provisions of the Internal Revenue CodaDDRESSES: Comments on the infer

26 CFR 301.6721-1: Failerto file corect
information eturns.

Section 6722 .—Failure to of 1986 (Code), the Employee Retifemeﬂhatioq collection requirements should be
Furnish C P Income SecurityAct of 1974 (ERISAor  sent directly to:

urnis orrect Payee Act), and the Public Health Serviéect i f Inf i d Reaulat
Statements (PHSAct) enacted as part of the MentaoMTice of Information and Regulatory

Health ParityAct of 1996 (MHR) and A& .
payee statements. the Taxpayer Relief Act of 1997. ice of Management and Budget

Interested persons are invited to submffo0m 10235 o
What information reporting requirements applycomments on the interim rules for considN€W Executive Cffce Building

to payees of education loan interest for 1998 undoération by the Department of tiieeasury Washington, DC 20503

6050S of the Code, dded by Thi R fnA- -
Igi;ef Act 0f0199$. SZeestcz 9:—7 );/)agipSaZ.er ° the Department of Labpand the Depart Attention: HCA Desk Oficer

ment of Health and Human ServicesHealth Care Financingdministration
(Departments) in developing final rulesOffice of Financial and Human
Section 9812.—Parity in gh_e rulej cczn;cjamed in th|st, d_ocurt;ner_]t atrResources ' |
Application of Certain Limits to €ing adopted on an Interim Dbasis ®lanagement Planning addalysis Staff
Mental Health Benefits ensure that sponsors and administrators Rlhom C2-26-17

group health plans, participants and bengggg Security Boulevard

26 CFR 54.9812—1Parity in the application of  1C/@r€s, States, and issuers of groupgitimore, MD 21244-1850
certain limits to mental health benefits (tempgiar ~ health insurance coverage have timelgiiantion: John Burke

gwdgnce concerning compliance with the Written comments on other aspects of
requirements of MHR.

26 CFR 301.6722-1: Failerto furnish carect

TD. 8741 the interim rules should be submitted with
DATES: Effective date. The interim @ Signed ori.ginal an_d t_hree copies (except
DEPARTMENT OF THE TREASURY  rules are déctive January 1,1998. for electronic submissions sent to the In
Internal Revenue Service Applicability dates.The requirements €nal Revenue Service (IRS)) to any of
26 CER Part 54 of MHPA and the interim rules apply tothe addresses specified belolor conve
group health plans and health insurandd€NC€: comments may be addressed to
DEPARTMENT OF LABOR issuers dering health insurance cover any of the Departments. Comments ad
Pension and Welfare Benefits age in connection with a group healttfiressed to any Department will be shared

Administration plan for plan years beginning on or afteW¥ith the other Departments.
59 CER Part 2590 January 1, 1998. MH®includes a sun -Comments to the IRS can be addressed
set provision under which the MiARe- to:
DEPARTMENT OF HEALTH AND quirements do not apply to benefits foCC:DOM:CORP:R (REG-109704-97)
HUMAN SERVICES services furnished on or after Septembgtoom 5228
30, 2001. Internal Revenue Service

Information collectionAffected parties POB 7604, Ben Franklin Station
are not required to comply with the infor washington, DC 20044.
mation collection requirements in thes
interim rules until the Departments pub

Health Care Financing
Administration

45 CFR Part 146
?n the alternative, comments may be
Interim Rules for Mental Health lish in the Federal Register the Ccmtmpand-dehvered between the hours of 8

Parity numbers assigned to these informatioft™ and 5 p.m. to:

AGENCIES: Internal Revenue Service,collection requirements by the @k of CC:DOM:CORP:R (REG-109704-97)
Department of th@reasury; Pension andManagement and Budget (OMB). PubliCouriers Desk

Welfare BenefitsAdministration, Depart cation of the control numbers notifies thénternal Revenue Service

January 20, 1998 6 1998-3 |.R.B.



1111 ConstitutiorAvenue, NW Human Services &ites at 200 Indepen  apply to health insurance issuesstax
Washington DC 20224 denceAvenue, SWashington, DC from  payer that fails to comply with these pro
Alternatively, taxpayers may transmit8:30 am. to 5:00 p.m. V|s(|jons mzti_y bzgzlétgeitt:ﬁ(;oa:jn excise tax
comments electronically via the IRS-In uncer section 0 €.
N ey FOR FURTHER INFORMA TION « The MHRA provisions in ERISAjener

ternet site at: http://wwivs.ustreas.gov/ CONTACT: Terese Klitenic. Health Care
prod/tax_regs/comments.htm| Financin Aaministration D;a artment of aly apply fo all group healih plans

Comments to the Department of Labo g ,» Dep other than governmental plans, church

can be addressed to: [—|ealt'h and Human Servif:es, at (410) 786- p|an-s'-and certain other p|an§'.h-ese
1565; Mark ConngrPension antiVelfare  provisions also apply to health insur

U.S. Department of Labor BenefitsAdministration, Department of ance issuers thatfef health insurance
Pension andlVelfare Benefits Labor, at (202) 219-4377; or Rus¥ein-  coverage in connection with such
Administration heimer Internal Revenue Service, Depart group health plans. Generaltie See
200 ConstitutiorAvenue, NW ment of theTreasuryat (202) 622-4695.  retary of Labor enforces the MIAP
Room N-5669 Customer sefice informationIndivid- provisions in ERISA, except that no
Washington, DC 20210 uals interested in obtaining a copy of the enforcement action may be taken by
Attention:MHPA Comments Department of Labds booklet entitled the Secretary against issuers. How

Alternatively comments may be hand-de “Questions anénswers: Recent Changes ever individuals may generally pursue
livered between the hours of 9 a.m. and ¥ Health Care Law which includes in actions against issuers under ERISA

p.m. to the same address. formation on MHR, may call the follow  and, in some circumstances, under
Comments to the Department of Healtfing toll-free number: 1-800-998-7542. State law

and Human Services can be addressed thPPLEMENTARY » The MHRA provisions in the PH3ct
Health Care Financingdministration INFORMA TION: generally apply to health insurance is
Department of Health and Human suers that dér health insurance cover
Services A. Background age in connection with group health
Attention: HCRA-2891-IFC . plans and to certain State and local
PO. Box 26688 The Mental Health Paritict of 1996  governmental plans. States, in the first

(MHPA) was enacted on September 26, instance, enforce the PH&t with re-

_ 1996 (Pub. L. 104-204,10 Stat. 2944).  spect to issuers. Only if a State does
In the alternative, comments may b&iHPA amended the Employee Retire not substantially enforce any previ
hand-delivered between the hours of 8:3gent Income SecuritAct of 1974 sjons under its insurance laws will the

Baltimore, MD 21207

a.m. and 5:00 p.m. to either: (ER|SA) and the Public Health Service Department of Health and Human Ser
Act (PHSAct) to provide for parity in the  vices enforce the provisions, through
Room 309-G application of certain dollar limits on  the imposition of civil money penalties.
Hubert Humphrey BU|Id|ng mental health benefits with dollar limits Moreover no enforcement action may
200 Independendkvenue, SW on medical/sugical benefits. Provisions e taken by the Secretary of Health and
Washington, DC 20201 implementing MHR were later added to Human Services against any group

the Internal Revenue Code of 1986 health plan except certain State and

or (COdE) under thé’axpayer ReliefAct of local governmenta| p|ans_
Room C5-09-26 1997 (Pub. L. 105-34). The interim rules being issued today by
7500 Security Boulevard 1. Regulatoy Responsibility the Secretaries of thgeasuryLabor and
Baltimore, MD 21244-1850 Health and Human Services have been

All submissions to the Internal Rev  The provisions of MHR are set forth developed on a coordinated basis by the
enue Service will be open to public-inin Chapter 100 of Subtitle K of the Codepepartments. In addition, these interim
spection and copying in Room 162111 Part 7 of Subtitle B ofitle | of ERISA, rules take into account comments re
ConstitutionAvenue, NW Washington, andTitle XXVII of the PHSAct.! The ceived by the Departments in response to
DC from 9:00 a.m. to 4:00 p.m. Secretaries of th@reasury Labor and the request for public comments on

All submissions to the Department ofH€alth and Human Services share jurisHPA published in théederal Register
Labor will be open to public inspectiondiction over the MHR provisions. These on June 26, 1997 (62 FR 34604). Except
and copying in the Public Documentgrovisions are substantially similax to the extent needed to reflect the statu
Room, Pension and/elfare BenefitAd-  cept as follows: tory differences described above, the in
ministration, U.S. Department of Labor. The MHFA provisions in the Code gener terim rules of each Department are sub
Room N-5638, 200 Constitutiovenue,  ally apply to all group health plans othestantively identical. Howevethere are
NW, Washington, DC from 8:30 a.m. to than governmental plans, but they do ndtertain non-substantive tifences. The
5:30 p.m. interim rules reflect certain stylistic dif

All submissions to the Department ofichapter 100 of Subtitle K of the Code, Part 7 of€rences in language and structure to-con
Health and Human Services will be opeSubtitle B ofTitle | of ERISA, andTitle XXVII of  form to conventions used by a particular
to public inspection and copying in Roong‘grtggnst/;gngirfoﬁgg%‘i’lit%gpgf ?;;‘ét?H'I’;X;?”C%Qpar_tment.These diferences have been
309-G of the Department of Health antpyp. L. 104-191. minimized and any diérences in word

1998-3 I.R.B 7 January 20, 1998



ing are not intended to create any substaof the PHSAct. Furthey the conference tion, or scope of mental health benefits

tive difference. report to MHRA states that the applicationunder a plan (or coverage) except as
_ of these preemption provisions shouldpecifically provided in regard to parity of
2. Preemption of State Laws permit the operation of any State law oaggregate lifetime dollar limits and -an

5 Provision that requires more favorablewual dollar limits3

The McCarran-FgusonAct of 194 |featment of mental health benefits under
Pub. L. 79-15) exempts the business i ifati imits anal
( ) P ealth insurance coverage than that ré- Adgregate Lifetime Limits anéinnual

insurance from federal antitrust regulatio Limits

to the extent that it is regulated by th@u;_rﬁd under thel:\/ll-mspirciwsllonsm .
States and indicates that no federal law | US: 9enerailya staté law that ¥€ = ypger MHR and the interim rules, a

should be interpreted as overriding Stat%mreS more favorable treatment of mentayqp health plan (or health insurance
insurance regulation unless it does so egealth benefits under health insurancgoyerage dered in connection with a
plicitly. Section 514(a) of ERISpre cOVerage dered by issuers would not begrqp health plan) providing both med

empts State laws relating to employeBreeMPted by the provisions of MAP jcqysugical benefits and mental health
and the interim rules.

benefit plans (including group health benefits may comply with the MARpar
plans).  Section 731 of ERIS&nd see B, Overview of MHPA and the Interim 1Y requirements in any of the following
tion 2723 of the PH&ct provide that Part Rules general ways:

7 of Subtitle B ofTitle | of ERISA and e The p|an (Or Coverage) may Comp|y by

PartA of Title XXVII of the PHSAct (in- The MHFA provisions are Set_ forth in oy including any aggregate lifetime

cluding the MHR provisions) do not in Section 9812 of the Code, section 712 of 4| 1ar |imit or annual dollar limit on

any way afect or modify section 514 of ERISA, and section 2705 of the PABL.  janta| health benefits.

ERISAwith respect to group health plansMHPA and the interim rules apply t0 &, The plan (or coverage) may comply by
Section 514(b)(2) of ERIS#aves from 9roup health plan (or health insurance jyn4sing a single aggregate lifetime or

preemption any State law that regulateSOVerage dered by issuers in connection  5nn | dollar limit on both medical/sur

insurance. Howevewsection 731(a) of With @ group health plan) that provides gica| penefits and mental health bene

ERISA and section 2723(a) of the pPHLOth medical/sgical benefits and mental  fii in a4 way that does not distinguish

Act preempt State insurance laws relatinBealth benefits. . . between the two.

to health insurance issuers in connection "€ MHFA provisions provide for par , the plan (or coverage) may comply by

with group health insurance coverage Y in the application of aggregate lifetime imposing an aggregate lifetime dollar

the extent such laws “prevent the applicadollar limits, and annual dollar limits, b€ |imit or annual dollar limit on mental

tion of’ Part 7 of Subtitle B ofitle | of WeEN mental health benefits and med heqh penefits that is not less than the
ERISA or PartA of Title XXVII of the 12/sugical benefits, 1f a 9foup health “aggregate lifetime dollar limit or annual
PHSAct, including the MHR provisions, P'an Ofers two or more benefit packages iy fimit on medical/sgical benefits.
(There is no corresponding provision i under the plan, the requirements of |, the case of a plan (or coverage) under

the Code.) In this regard, the conferencd A and the interim rules apply sepa. ypich aggregate lifetime dollar limits

rately t h kagé&.he interim rul -
report to HIRA states that the conferees ) © cacl! Pac agahe interim rules oy annual dollar limits dfér for cate

generally intended the narrowest preemp
tion of State laws with regard to health in

with respect to the provisions of Part 7 o
Subtitle B ofTitle | of ERISAand ParA
of Title XXVII of the PHSAct.2 Conse

. e
surance issuers (not group health planrél

make clear that the MHPrequirements  yories of medical/sgical benefits, the
apply regardless of whether the mental plan (or coverage) may comply by <al

alth benefits are administered sepa ¢jating a weighted average aggregate
tely under the plan. In addition, the in

erim rules make clear that the MAIRe-
quirements in ERISAnd the PH3Act

lifetime dollar limit or weighted aver
age annual dollar limit for mental health
benefits. The weighted average must

apply both to group health plans and t0 ¢ pased on a formula in the interim
uently the conference report to HAR . .
a ¥ P health insurance issuerdering coverage | jes that takes into account the limits

states that State laws with regard to healh ; ;
, - connection with a group health plan. 4 giferent categories of medical/sur
insurance issuers that are broader than MHPA and the interim rules do not-re gical benefits, g

federal requirements in certain areagjre a group health plan (or health insur . o
would not “prevent the application of” 5, coverage fefred in connection with In addition, under MHR and the interim

the provisions of Part 7 of Subtitle B ofy group health plan) to provide mentaf“les’ benefits for treatment of substance
Title | of ERISAor PartA of Title XXVII  health benefits. In addition. MAPand aPuse or chemical dependency may not be

2However the preemption is broader for the statutothe interim rules do not fafct the terms 3 _
ry requirements of section 701 of ERI8Ad section i . . . In response to the Depar;merrlsguest for public
2701 of the PH@ct that limit the application of pre 5_‘”9' conditions ('”C'“d'”g .COSt Sharlngcomments on MHR published in theFederal
existing condition exclusions. Under these broaddimits on the number of visits or days ofRregister (62 FR 34604), the Equal Employment
provisions, State laws cannot ‘fif” from the pre  coverage, requirements relating to mecOpportunity Commission (EEOC) noted that the
existing condition exclusion requirements of section . . . Americans with DisabilitiesAct (ADA) prohibits
701 of ERISAor section 2701 of the PH&t except ical ne-cessn;yreq.uwer-nents tha_t pz_a't'entsdisability-based distinctions (including such distinc
as specifically permitted by section 721(b)(2) ofor providers obtain prior authorization fortions relating to the provision of mental health bene
ERISA and section 2723(b)(2) of the PH®t. treatment, and requirements relating tfits) in employeiprovided health insurance plans
These provisions permit a State to impose on health. . L ) unless the plan otherwise falls within the protections
insurance issuers certain stricter limitations relatin rimary care p_hyS'C'angeferrals for of sectin 501(c) of th&DA. The aDAis within the

to preexisting condition exclusions. reatment) relatlng to the amount, duraregulatory jurisdiction of the EEOC.
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counted in applying an aggregate lifetim@ne percent.This exemption is available insured plan in which the partially insured
or annual dollar limit that applies sepaonly if the requirements of paragraph (fportion is pooled for rating purposes, the
rately to mental health benefits. are met. If a plan térs more than one costs of the pool should be allocated-pro
benefit package, the exemption is appliegortionally among the pool members by
separately to each benefit package.- Exeasonable methods, including propor
cept as provided in the transition periodional enrollment. Additional provisions
(a) Small Employer Exemption described in paragraph (h), a plan must paragraph (f) describe the baseline for

_ _ implement the parity requirements for thejetermining those costs that are attribut
The parity requirements under MAP first plan year beginning on or after Januaple solely to compliance with the parity

and the interim rules do not apply to anry 1, 1998, and must continue to complyequirements, the base period used to cal
group health plan (or health insuranceith the parity requirements until Sep cyjate whether a plan may claim the ex
coverage dered in connection with a tember 30, 2001 (the sunset date in pargmption, and how long the exemption ap
group health plan) for any plan year of graph (i)) unless the plan satisfies the e
small employer The term “small em emption described in paragraph (f
ployer” is defined as an employer whaHowever the exemption is not fefctive
employed an average of at least 2 but nghtil 30 days after the notice requiremen
more than 50 employees on business daysparagraph (f)(3) are satisfied.
during the preceding calendar year and The interim rules, in paragraph (f)(2), . .
who employs at least 2 employees on thgescribe the ratio of twoeermgs uF')sed(?(-g (395615'[ S .consecutl':/e ca'l[ﬁndbar mont.hz.
first day of the plan yedr termine if a plan (or coverage) has exper}, OWever In no Zven mzy 2e 5 alsgeg%encr)]
For purposes of the small employer exenced a cost increase of one percent 8(rag|n ]E)rlor to epte]rc'n her il (tl s
emption, all persons treated as a singl@ore. The first term is the total cost-in orc Of enactment of the Mental Healt
employer under subsections (b), (), (Mkurred under parity (including both men ;:;Z;/)Ad (Pub. L. 104-204,10 Stat.

and (o) of section 414 of the Code (23| health costs and medical/gical Bof health ol i
U.S.C. 414) are treated as one employefosts). The second term is the total cost —c0'€ @ group heaith plan may claim

In addition, if an employer was not in-eXincurred under parity reduced by the costi'® ON€-Percent increased cost exemption,
istence throughout the preceding calend@gquired solely to comply with parity 't Must furnish participants and
year whether the employer is a smallemcosts required solely to comply with par Peneéficiares with a notice of the plesr
ployer is determined on the average AUMty include mental health claims thatSX€mption from the parity requirements
ber of employees the employer reasoRyguid have been denied absent ameniat includes the information described in
ably expects to employ on business daygents required to comply with parite paragraph (f)(3)(i). A plan may satisfy
during the current calendar yedfinally,  5qministrative costs related to thosdhis requirement by providing participants
any reference to an employer in the smalljaims. and other administrative costs a@nd beneficiaries with a summary of mate
employer exemption includes a referencgiptable to complying with the parity-re i@l reductions in covered services or ben
toa predecessor of the employer quirements_ Premium payments are n(ﬂﬁts, under 29 CFR 2520104b—3(d), if it

considered in this calculationThe ratio includes all the information required by
is expressed by the following formula: ~ paragraph (f)(3)(i). Howevethis exemp

2. Exemptions fsim the Requaments of
MHPA

blies once it is claimedThe base period
) must begin on the first day in any plan
year that the plan complies with the re
tauirements of paragraph (b)(1)(i) of this
section and must extend for a period of at

(b) Increased Cost Exemption

The second exemption from the MNP tion under MHR is not efective until at
requirements applies to group healt IE >1.01000 least 30 days after the notice is sent to the
plans (or health insurance coverage ofE — (CE +AE) participants and beneficiaries and the ap

fered in connection with a group healthg represents the incurred expendituregmpriate federal agency even if the notice
plan) if the application of the MHPpar during the base periocCE represents the is incorporated into a summary of material
ity requirements described in paragrapglt,ﬂims incurred during the base perioaeductions in covered services or benefits.
(b)(2)(i)° results in an increase in the co at would have been denied under the A group health plan that is not subject
under the plan (or coverage) of at leasf s of the plan absent plan amendmeni@ Part 7 of Subtitle B dfitle | of ERISA,

4Secti 9831 f the Code, ti 732 f . . . ;
ERIoA B secbon 2721(5) of the PHQ provea Guirements of paragraph (b)(1)()AE  Of Title | of ERISAthat chooses not to-n

an exception that applies under the MHprovi-  represents administrative costs related gprporate the information in paragraph
sions as well as under provisions added byMAIP - ¢|aims in CE and other administrative ()(3)(i) into a summary of material re

and the Newbornsand MothersHealth Protection . . . . . . '
Act of 1996.The exception applies to any groupCOSts attributable to complying with theductions in covered services or benefits

health plan (and health insurance coverafmed in - parity requirements of paragraphwhich must be furnished to participants

connection with a group health plan) for any pla : n neficiari nd th ropri f
year if, on the first day of the plan ye#re plan has r(b)(l)(l) and beneficiaries and the appropriate ed

fewer than 2 participants who are current employees. Examples illustrate how the rule is-aperal agency), may use the following
SAngl feferﬁnC_e toa palrticylar pa;ragraph in ;his preplied in the case of a self-funded plan, aodel to satisfy the notice requirement
amble to the interim rules Is a reference to the eorr . . . . .
sponding paragraphs in each of the DeIO‘,jlrtmem‘i\,ully insured plap, and a partially |ns.uredJnder paragraph (f)(3) of the interim
interim rules. plan. Moreoverin the case of a partially rules:
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NOTICE OF GROURHEALTH PLAN’'S EXEMPTION FROMTHE MENTAL HEALTH PARITY ACT

* DESCRIPTION OF THE ONE PERCENT INCREASED COST EXEMPTION — This notice is required to be pio-
vided to you underthe requirements of the Mental Health ParityAct of 1996 (MHPA) because the goup health plan
identified in Line 1 below is claiming the one pegent increased cost exemption ém the requirements of MHFA. Under
MHPA, a group health plan ofering both medical/surgical and mental health benefits generally can no longeet annual
or aggregate lifetime dollarlimits on mental health benefits that ae lowerthan any such dollarlimits for medical/surgk
cal benefits. In addition, a plan that does not impose an annual aggregate lifetime dollarlimit on medical/surgical ben
efits generally may not impose such a limit on mental health benefits. Howeyergroup health plan can claim an ex
emption from these equirements if the plans costs incease one pearent or more due to the application of MHRA's
requirements.

This notice is to inform you that the goup health plan identified in Line 1 below is claiming the exemption &im the re-
quirements of MHFA. The exemption is eflective as of the date identified in Line 4 below Since benefits undewour
group health plan may change as of the date identified in Line 4 it is imptant that you contact your plan administrator
or the plan representative identified in Line 5 below to see how yourenefits may be aflected as a esult of your group
health plan’s election of this exemption fom the requirements of MHFA.

Upon submission of this notice by you (oyour representative) to the plan administratoror the person identified in Line
5 below the plan will provide you oryour representative, fee of charge, a summar of the information upon which the
plan’s exemption is based.

1. Name of the group health plan and the plan number (PN):

2. Name, address, and telephone number of plan administrator responsible for providing this notice:

3. For single-employer plans, the name, address, telephone niftifferent from Line 2) and employer identification nrum
ber (EIN) of the employer sponsoring the group health plan:

4. Efective date of the exemption (at least 30 days after the notices are sent):

5. For further information, call:

To claim the one-percent increased cogtlan that is a nonfederal governmentafor notices to the Department of fhea
exemption, a group health plan that is plan also must furnish to the Departmergury, church plans should mail the notice
church plan (as defined in section 414(e)f Health and Human Services a copy db:
of the Code) also must furnish to the-Dethe notice sent to participants and benefpice of theAssistant Commissioner
partment of th@reasury a copy of the no ciaries that satisfies the requirements gf,;mination
tice sent to participants and beneficiarieparagraph (f)(3)()). In all cases, the-eXgyamination Programs CP:EX:E
that satisfies the requirements of paraeemption is not déctive until 30 days after 1117 Constitutiomvenue, NW
graph (f)(3)(i). To claim the one percentnotice has been sent both to pamCipa”Washington, DC 20224
increased cost exemption, a group healtind beneficiaries and to the appropriatgention: MHRA one-percent cost
plan subject to Part 7 of Subtitle BTfle federal agency Any notice submitted to exemption notice
| of ERISA also must furnish to the Be the Department of Labor or Health and )
partment of Labor a copy of the noticeHuman Services will be available for pubFOr notices to the Department of Lapor
sent to participants and beneficiaries thdic inspection. plans should mail the notice to:
satisfies the requirements of paragraph The Secretaries have designated thHeublic Documents Room
(f)(3)(i). To claim the one percent-in following addresses for delivery of thesd?ension andiVelfare Benefits
creased cost exemption, a group healtiotices: Administration
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U.S. Department of Labor health insurance issuersfafing health A group health plan satisfies this transi

Room N-5638 insurance coverage in connection with don period notice requirement only if the
200 ConstitutioAvenue, NW group health plan) for plan years beginplan provides notice to the applicable-fed
Washington, DC 20210 ning on or after January 1, 1998. MAIP eral agency and posts such notice at the
Attention: MHFA one-percent cost includes a sunset provision under whickocation(s) where documents must be
exemption notice the MHFA requirements do not apply tomade available for examination under
For notices to the Department of Healtpenefits for services furnished on or aftesection 104(b)(2) of ERISAnd the regu

and Human Services, plans should marpeptember 30, 2001_. _ lations t_hereundef'r (_§2520.104b—_1(b)(3)).

However for requirements of this sec The notice must indicate the planhtent
tion other than the one-percent increasdd use the transition period by 30 days
cost exemption, the interim rules providefter the first day of the plan year begin
a limitation on enforcement actions inmning on or after January 1, 1998, but in no
paragraph (h)(2). Under that paragraplevent later than March 31, 1998. For a
no enforcement action can be taken bgroup health plan that is a church plan,
any of the Secretaries against a groughe applicable federal agency is the-De

Finally, to claim the one percent-in health plan (or issuer) that has sought feartment of thelreasury For a group
creased cost exemption, a plan (or issuecbmply in good faith with the require health plan that is subject to Part 7 of Sub
must make available to participants anchents of section 9812 of the Code,-seditle B of Title | of ERISA, the applicable
beneficiaries (or their representatives), otion 712 of ERISA, and section 2705 offederal agency is the Department of
request and at no clgg, a summary of the PHSAct with respect to a violation Labor For a group health plan that is a
the information described in paragraphhat occurs before the earlier of the firshonfederal governmental plan, the applic
(H(4). An individual who is not a partici day of the first plan year beginning on oable federal agency is the Department of
pant or beneficiary and who presents after April 1, 1998, or January 1, 1999.Health and Human Services. In all cases,
notice described in paragraph (f)(3)(i) iCompliance with the requirements of theéhe notice must include the date; the name
considered to be a representative. For thisterim rules is deemed to be good faitlof the plan and the plan number; the
purpose, individually identifiable infer compliance with the requirements of secname, address, and telephone number of
mation in the notice may be redactedtion 9812 of the Code, section 712 othe plan sponsor or plan administrator; the
The summary of information must-in ERISA, and section 2705 of the PA8Bt.  employer identification number (in the
clude the incurred expenditures, the base With respect to the increased cost excase of single-employer plans only); the
period, the dollar amount of claims-in emption, the interim rules provide inindividual to contact for further informa
curred during the base period that woulgaragraph (h)(3) a transition period fotion; the signature of the plan administra
have been denied under the terms of tteompliance with the requirements ofor; and the date signed. In addition, the
plan absent amendments required to corparagraph (f). Under paragraph (h)(3), nootice must be provided at no cparto
ply with parity, and the administrative ex enforcement action will be taken against participants and beneficiaries (or their
penses attributable to complying with theyroup health plan (or issuer) that is sulbrepresentatives) within 15 days after re
parity requirements. In no event should fect to the MHR requirements prior to ceipt of a written or oral request for such
summary of information include individu April 1, 1998 solely because the plan hagotification, but in no event does the-no
ally identifiable information. claimed the increased cost exemptiotice have to be provided before it has been

Civil money penalties as described ininder section 9812(c)(2) of the Code,-sesent to the applicable federal agenéor
regulations at 45 CFR 146.184(d) applyion 712(c)(2) of ERISA, or sectionthis purpose, plans may use the following
to an issuer or nonfederal governmenta705(c)(2) of the PH®\ct based on as model:
plan that fails to satisfy the requirementsumptions inconsistent with the rules
of paragraph (f). under paragraph (f) of the interim rules,
3 MHR\s Effective Date and Sunset provided that th(_a plan is_ amended to eom
Provision ply with the parity requirements no later

than March 31, 1998 and the plan com

The MHRA provisions are generally plies with the notice requirements in para

effective for group health plans (andgraph (h)(3)(ii).

the notice to:

Health Care Financingdministration
7500 Security Boulevard
Baltimore, MD 21244-1850
Attention: Insurance Standards:
Exemptions
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NOTICE OF GROURHEALTH PLAN'S USE OFTRANSITION PERIOD

* IMPOR TANT — This notice is required to be piovided if a group health plan uses the transition period undethe re-
quirements of the Mental Health ParityAct (MHPA). Under MHPA, a group health plan ofering both medical/surgical
and mental health benefits generally can no longeset annual oraggregate lifetime dollarlimits on mental health benefits
that are lowerthan any such dollarlimits for medical/surgical benefits. In addition, a plan that does not impose an annual
or aggregate lifetime dollarlimit on medical/surgical benefits generally may not impose such a limit on mental health ben
efits. However a group health plan can claim an exemption fom these equirements if the plans costs incease one per
cent or more due to the application of MHRA's requirements. UnderMHPA, a plan that claimed the one perent in-
creased cost exemption prioto the issuance of the MHR interim r egulations based on assumptions inconsistent with th
MHPA interim r egulations may delay compliance with the parity equirements of MHRA until a date no laterthan March
31, 1998.

D

This notice is to inform you that the plan is utilizing the MHRA transition period and that the plan is delaying compliance
with the parity r equirements of MHRA until a time no later than March 31, 1998.

1. Name of the group health plan and the plan number (PN):

2. Name, address, and telephone number of plan administrator responsible for providing this notice:

3. For single-employer plans, the name, address, telephone nifdiéierent from Line 2), and employer identification num
ber (EIN) of the employer sponsoring the group health plan:

4. For further information, call:

5. Signature of plan administrator: Date:

The Secretaries have designated th&ttention: MHRA transition period notice Part 7 of Subtitle B ofitle | of ERISA,
following addresses for delivery of theg,, otices to the Department of Healtjdnd ParA of Title XXVII of the PHSAct,
notices: and Human Services, plans should maiftcluding the MHR provisions.
For notices to the Department of ffil@a 1, notice to: Under Section 553(b) of th&dminis-

sury, plans should mail the notice to: Health C - nadministrati trative Proceduréct (5 U.S.C. 551et
ea are Financingdministration ;
Office of theAssistant Commissionger - seq) a general notice of proposed rule
7500 Security Boulevard making is not required when an agency

Examination ;
Baltimore, MD 21244-1850 for good cause, finds that notice and pub

Examination Programs CP:EX:E Attention: Insurance Standards: ) ! i
1111 ConstitutionAvenue, NW Exemptions lic comment thereon are impracticable,

Washington, DC 20224 unnecessanor contrary to the public in
Attention: MHFA transition period C. Interim Rules and Request for terest. , _
notice Comments These rules are being adopted on an in

) terim final basis because the Secretaries
For notices to the Department of.the Section 9833 of the Code (formerlyhave determined that without prompt
Labor, plans should mail the notice t0:  gaction 9806), section 734 of ERISr- guidance some members of the regulated

Public Documents Room merly section 707), and section 2792 ofommunity may not know what steps to
Pension andlVelfare Benefits the PHSAct provide, in part, that the Sec take to comply with the MH® require

Administration retaries of th@reasuryLabor and Health ments, which may result in an adverse im
U.S. Department of Labor and Human Services may promulgate anyact on participants and beneficiaries with
Room N-5638 interim final rules as they determine areegard to their mental health benefits
200 ConstitutiorAvenue, NW appropriate to carry out the provisions ofinder group health plans and the pretec
Washington, DC 20210 Chapter 100 of Subtitle K of the Codetions provided under MHR Moreover
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MHPA’s requirements will &ct the reg ered in crafting the ruleThe Depart nomic impact of the MHR, which this
ulated community in the immediate-fu ments invite interested persons to submitile implements, with special emphasis
ture. comments for consideration in the develon the one percent cost exemption. It

MHPA's requirements arefettive for opment of the final rules implementingquantifies the number of plans and indi
all group health plans and for health inthe MHFA. Consistent with the R¥ the viduals who might be &cted by the ex
surance issuers fefing coverage in con Departments encourage the public to-sulemption rule, illustrating the exemptisn’
nection with such plans for plan years bemit comments that accomplish the statedffect in the context of other statutory
ginning on or after January 1, 1998. Plapurpose of the MHR and minimize the MHPA provisions. It separately considers
administrators and sponsors, issuers, ampact on small entities. Specificallye the impact of regulatory discretion exer
participants and beneficiaries, will needvelcome comments addressing the incised by the Departments in connection
guidance on the new statutory provisionpact of the MHR's 1 percent cost exemp with this rule.
before MHR\'s efective date. As noted tion for plans and issuers that can demon
earlier these interim rules take into-ac strate that implementation of the parity a. Overall Impact of the MHR
count c;omments received by the Deparrules would raise their expenditures by In general, the MHR may have both
ments in response to the request for publimore than one percentVe also welcome . T

. . : : direct and indirect écts on group health

comments on MHR published in the comments addressing the operation of thqans lan sponsors. and plan paftici
Federal Registeron June 26, 1997 (62 MHPA provision requiring that plansp » Pl P » and p P
FR 34604). For the foregoing reasongjsing diferential aggregate lifetime Orpants. Direct éécts may include broader
the Departments find that the publicatiornnual limits for various categories of-overage OT mental h_ealth treatments and
of a proposed regulation, for the purposbenefits use a weighted average of suc‘»‘r‘f_soClateol Increases in mental healt_h ben
of notice and public comment thereondifferential limits to calculate the overall STt Payments. Indirect &icts may i

would be impracticable, unnecessagd aggregate lifetime and annual limits f0tCIUde the steps employers who sponsor
plans may take to reduce orfgdt their

contrary to the public interest. the plan. . ) )
expenditures attributable to compliance
D. Regulatory Flexibility Act E. Executive Order12866 — with the MHR, such as amending, cur
. Departments of Laborand Health and  tailing or dropping mental health benefits
The Regulatory FlexibilityAct (5 {yman services or other components of compensation, as
U.S.C. 601et. seq)(RFA) requires an well as participantsiesponses to any ex

agency to publlis_h a regqlatory flexibility The Oficg of Maqagement and BUdg?tpenditure increases that are passed to
analysis describing the impact of a prohas determined this rule to be a majgf,om,
posed rule which the agency determinesile, as well as an economically signifi
would have a significant impact on a subcant regulatory action under Section 3(fDirect Efects
stantial number of small entitiesThe of Executive Order 12866The following ] )
RFA requires that the agency present aanalysis fulfils the requirement under the 1he most direct éct of the MHR is
initial regulatory flexibility analysis and Executive Order to assess the economffoader health insurance coverage for
seek public comment on its analysis wheimpact of major and economically sigaifi Mental health treatment. In many health
the agency publishes a general notice @nt regulatory actions. plans, mental health coverage is more re
proposed rulemaking (NPRM) under sec Executive Order 12866 requires agersStrictive than medical/sgical coverage
tion 553 of theAdministrative Procedures cies to assess the costs and benefits @€ to lower annual and/or lifetime dollar
Act (5 U.S.C. 553t seq). (APA). Under available regulatory alternatives, andimits, more restrictive limits on visits and
the RFA, small entities include small when regulation is necessary select Stays, and other plan provisions. For ex
businesses, non-profit ganizations and regulatory approaches that maximize némple, a recent survey of employee bene
governmental agencies. For our purbenefits (including potential economic /it plans by Hay/Huggins illustrates the
poses, under the REStates and individ environmental, public health and safetglifferences in plan terms and lower dollar
uals are not considered small entitieeffects; distributive impacts; and equity)limits of mental health services and med
However small employers and smallSection 3(f) of the Executive Order 12866cal/sugical services.The survey re
group health plans are considered smaikquires agencies to prepare a regulatopprted that indemnity plans typically im
entities. impact analysis for any rule which ispose a lifetime limit of $50,000 for
Since these rules are issued as interideemed a “significant regulatory action’mental health benefits. On the other
final rules, and not as an NPRM, a formahccording to specified criteria, includinghand, medical/sgical benefits of a typi
regulatory flexibility analysis has notwhether the rule may have an annual e€al indemnity plan provide a lifetime limit
been prepared. Nonetheless, in the difect on the economy of $100 million orof $1,000,000.
cussion below on the rukimpact on the more or certain other specifiedfegdts; or Requiring fuller coverage of mental
regulated communitythe Departments whether the rules raise novel legal or-pohealth treatment will increase mental
present an analysis addressing many afy issues arising out of the President’health benefit payments and associated
the same issues otherwise required by thiorities. plan expenditures. Some of this increase
RFA, including the likely impact of the  This analysis was conducted by the Dewill be paid by plan sponsors, and some
interim rule on small entities, and a dispartments of Labor and Health andwill be paid by participants in the form of
cussion of regulatory alternatives considHuman Services. It discusses the -ecincreased premiums and/or reductions in
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other compensationAside from any in separate visit limits for outpatient mentahouse, LLPanalysis conducted for the
creased administrative costs involvedhealth treatment (U.S. Bureau of Labobepartments. Only 4 percent ofeafted
these plan expenditure increases generaBiatistics, Employee Benefits in Mediunplans are expected to be faced with in
represent one side of transfer paymentnd Lage Private Establishments, 1993)creases from the MHPof 1.5 percent or
rather than erosion in overall social welPlans that impose non-dollar limits ormore, according to the same analysis.
fare. In other words, additional plan-exmental health benefits may face smalleBecond, the lgest expenditure increases
penditures arising from the MiAPare expenditures increases from the MHP  and therefore the most aggressive re
balanced by additional benefits paid for Many plans currently subject mentalsponses will be associated with plans that
mental health services. One result will beéealth benefits to separate cost shariftave the tightest dollar caps today—that
that some money that would have beeprovisions. Among full-time participants is, with plans that would have provided
spent on other goods or services will bin medium and lage private establish the most restrictive coverage anyway
spent instead on mental health services. ments in 1993, 15 percent were subject to Other efects resulting from the MH®
The direct eects of the MHR will in  separate coinsurance rates and 4 percenay include plan sponsors dropping men
turn cause other fefcts due to subsequentwere subject to separate copayment raté® health coverage altogethar drop
responses by fcted employers (in their for inpatient mental health care, while 5%ing or curtailing other health benefits or
capacity as plans sponsors) and partichercent and 18 percent were respectivefomponents of compensation. Such-cur
pants. subject to separate coinsurance and ctailments could include shifting some of
payment rates for outpatient mental healtte cost of benefits to employees, for ex
care. Cost sharing generallyfeafts plan ample in the form of increased participant
There are numerous ways in whictexpenditures in two ways. First, by shiftpremium contributions for health bene
plan sponsors &cted by the MHR  ing some payments for services to pasticfits. Participants, in turn, might respond
might react. Some might take no actio@nts, cost sharing directly reduces th® premium increases by dropping their
other than to remove or increase dolla@xpenditures bome by plans. Second, jealth benefits or electing less expensive
limits on mental health benefits. Otherdncreasing the price of services faced bplans. As with plan sponsor amendments
might make other changes to their ment&articipants, cost sharing reduces th® mental health benefits, such responses
health benefits in order to reduce cisef quantity of services that participants-deby plan sponsors and participants are ex
expenditure increases from compliancéand. Because of both of these mech@ected to be modest and/or rare, given the
with MHPA. The statute explicitly pre Nisms, plans that have more cost sharirgenerally small direct éécts of the
serves p|an Sponsongght to provide no for mental health benefits will not be im MHPA on plan expendltures-
mental health benefits, or to set the “termgacted as much by the MARas plans
and conditions (including cost sharingthat have parity in cost sharing.
limits on numbers of visits or days of cov Many plans use HMO-style manage The Congressional Budget fide
erage, and requirements relating to mednent techniques to control mental healtfCBO) estimated that the MIAR direct
ical necessity) relating to the amount; duoenefit expenditures. Plans that haveffect would be to increase health plan ex
ration, or scope of mental healttHMO-style mental health “carve-outs”penditures by 0.4 percent on aggregate.
benefits,” except with respect to annual dput no mental health limits are likely to(See Congressional Budget fafe,
lifetime dollar limits. Some plan designpay less for mental health benefits thanCBOs Estimates of the Mental Health
options would be associated with lowefee-forservice plans with low dollar lim Parity Amendments to th&A/HUD Ap-
plan expenditure increases from compliits that are impermissible under theyropriation Bill, as Passed in the Senate,”
ance with the MHR. The statute also MHPA. For example, a FFS plan withSeptember 10, 1996.This assumes that
provides an “increased cost exemptionutilization review and an annual mentaplan sponsors make no changes to their
under which the statute “shall not applyhealth limit of $10,000 averages $6.51 pgslans other than to raise or eliminate-dol
if its application “results in an increase inmember per month, while an unlimitedar limits on mental health benefits con
the cost . . . of at least 1 percent” (ERISAcarve out” plan pays $6.12, according tgistent with the MHR's parity require
Section 712(c)(2)). Plan sponsorg: a PriceWaterhouse LLRactuarial model ments. Howeversome plan sponsors
sponses to the MHPmay lessen their ex developed for the Departments based anay make other changes to their plans in
penditures associated with compliancghe same data as above. order to reduce or fsfet the impact of the
that is, their responses may reduce the There are a number of reasons why tHdHPA on their expenditures. For exam
amount of transfers arising from thepermissible plan designs outlined hergle, some plan sponsors might amend,
MHPA. should have little negativefett on exist curtail, or drop mental health benefits or
For example, many mental health plangyg mental health coverage. First, théealth benefits in generaliaking into ae
currently have non-dollar limitsAccord modest expenditure increases necessitatedunt the likely incidence of such plan
ing to the U.S. Bureau of Labor Statisticshy the MHRA would be unlikely to sponsor responses to the MJEEBO es
among full-time participants at private-esprompt many major design change&s timated that the true aggregate increase in
tablishments with 100 or more employeesoted belowapproximately 10 percent ofhealth plan expenditures attributable to
in 1993, 55 percent were subject to sepaffected plans will face increased expenthe MHRA would only be 0.16 percent.
rate day limits for inpatient mental healthditures under the MHP of at least one  Combining these figures with those
treatment, and 43 percent were subject fgercent, according to the Priddater from an earlier CBO analysis, the Depart
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ments calculate that, in dollar terms, therand LLR September 1996). C&esti and covered lives that would be exempted
total annual direct impact of the MIAP mated that the MHPwould increase plan from the MHRA.
would be to increase aggregate healtbxpenditures by 0.12 percent per plan on The Departments considered options
plan expenditures by $1.16 billion, not acaverage before taking into account any resoncerning the interpretation of the one-
counting for plan sponsor responses to reponses by plan sponsor3aking plans percent cost exemption and how it should
duce that impact.Accounting for those sponsorsresponses into account ande implemented. In general, they consid
responses, the actual increase in annuading the same response assumption ated (1) whether the eligibility for the €x
aggregate health plan expenditures wouldBO, C&L estimated that plan expendi emption should be determined retrospec
be $464 million. It should be noted thatures would increase by less than 0.08vely or prospectively and what, if any
these figures do not account for thgercent. In dollar terms, these increasdgles should be established with respect to
MHPA's increased cost exemption, its exwould amount to $348 million and $139how eligibility should be determined, (2)
emption of firms with 50 or fewer em million respectively whether eligibility should be contingent
ployees, the incidence of managed care Unlike CBO, C&L considered four dif on afirmative approval from an enforee
plans whose added cost under the MHPferent delivery systems: fee-fgervice mentagency or simply subject to possible
would be smaller than those of managegith standard utilization review on typicalreéview by such an agengynd (3)
fee for service plans, or for plans that armedical services, fee-fegervice with Whether plan sponsors electing exemp
separately subject to state requiremengpecialized mental health utilization- retions should be required to notify partici
equal or greater than the MAB. The view, PPO and POS plans with specialPants and/or enforcement agencies of this
Departmentsestimates, reported belpw ized mental health utilization reviewnd action and/or to disclose to these parties
incorporate these adjustments. HMO and carve-out mental health p|an5¢vidence documenting eligibility for the
CBO also reports the Joint CommitteeJnder each delivery system, Cé&lso €Xemption. They also considered the-ad
on Taxations estimate that the MHP considered a variety of annual dollar 4im Ministrability of each option, seeking to
will reduce federal revenues by $560-milits ranging from $10,000 to unlimitedPalance the costs and benefits to plans and
lion over six years. CBO explains thaamounts, rather than assuming that aarticipants, as well as the benefits and
most of the 0.16 percent increase in plaglans in the delivery system provided th&urdens of the regulatory scheme on the
expenditures would be shifted back t@ame level of benefits. federal government.

employees as lower pahus eroding the The Departments performed additionakero/nrospective Determination
income and payroll tax bases. On an aguantitative analysis, generally analogous
nual basis, the MHPwould increase ex to CBOs, in the course of assessing the The options considered ranged from a
penditures for federal annuitantsealth jmpact of the regulatory discretion-re purely retrospective interpretation to a
benefits by $30 million, CBO reports. -Fi flected in this rule.The additional analy purely prospective one, and included in
nally, the MHR\'s impact on nonfederal sjs suggests that the direct impact of thiermediate interpretations that blend these
governmental entities would amount tQHPA, not accounting for plan sponsorstwo approaches.
$50 million, while its impact on the pri responses, would be to increase annualUnder a purely retrospective interpreta
vate sector would probably exceed $1ogggregate health plans expenditures Bion, the one percent increased cost ex
million, according to CBO. 0.29 percent or $653 million. Underemption would be based on actually in
The CBO estimates were based on @go’s assumption regarding plan sponcurred expenditures increases, measured
typical fee-forservice indemnity plan sor responses to reduce the added expégtrospectively after implementation of
with customary management techniquegiture, actual added expenditures woulthe statute. In other words, all plans must
to control expenditures, and not on plangmount to $261 million.The Depart comply and provide parity of annual
with other types of delivery systemsments did not attempt to independentlnd/or lifetime dollar limits of mental
such as Health Maintenancedaniza quantify such responses. Howevtre health and medical services for the first
tions (HMOs), Preferred Provider @  pepartments estimate that if all plans eliyear beginning with the start of a plan
nizations (PPOs), or Point-of-Serviceyiple for the one percent cost exemptiodfear on or after January 1, 1998. If during
(POS) plans. In fact, plans usingfélit  eyercise it, the increase in plan expendihe first yeara plan experiences increases
ent delivery systems will face @fent 1res would be reduced from 0.29 perced expenditures equal to one percent or
expenditure increases under the MHP ;5 o 14 percent or $310 millioriThe De More as a result of complying with the
For example, HMOs, which typically partmentsanalysis is detailed below statute, that plan would then be eligible to

contract with health care providers at-dis exercise an exemption from the MAP
counted rates and tightly manage utiliza c. Exercise of Regulatory Discretion for subsequent plan years.

tion, will face smaller increases under theyna percent Cost Exemption The calculation for determining the
MHPA. percent increase would be based on the

Coopers & lybrand (C&L) also esti The main area in which the agenciesatio of the increase in plan expenditures
mated the impact of the MHAP(Ronald exercised regulatory discretion is in eonto the total plan expenditures, that is, both
E. Bachman, “AnActuarial Analysis of nection with the one percent cost increaseedical and mental health expenditures.
S. 2031,The Mental Health Paritct of exemption. Alternative regulatory inter For self-insured plans, the numerator
1996,” prepared for thAmerican Psy pretations can impact the outcome of theould be the actual value of mental health
chologicalAssociation. Coopers &y- number of plans, firms, policyholders,claims paid in excess of the previous plan
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limits. For example, if the annual mentamaximize the availability of the exemp Notification and Disclosure
health limit were $10,000 and the medtion, and therefore might result in both the ) )
ical/sugical were $1,000,000, then theleast incidence of parity in lifetime and . 1he Departments also exercised discre
sum of all mental health claims paid irannual dollar limits and the least inci i in requiring notice and disclosure in
excess of $10,000 would be included inlence of other plan actions to reduce GONNEction with the one percent increased
the numerator of the ratio used for thaoffset expenditure increases arising frorf0St €xemption.The rule requires plans
plan in calculations related to the one-pethe MHRA. exercising the one percent increased cost
cent exemption.The denominator for ~ Other interpretations were also consid®Xeémption during all or part of the first
self-insured plans would be the total valuered, some closer to a purely retrospecti@Harter of 1998 under the ruldransition
of medical and mental health claims- exinterpretation and others closer to a pureljroVisions to notify the federal govern
cluding mental health claims in excess dfrospective one. For example, one intefNent, and to post a copy of this notice at
$10,000. If the result is an increase of oneretation might allow plans to prospecthe workplace. It further requires plans
or more percent, the plan would be- extively determine their eligibility and exer Otherwise exercising the exemption te no
empt from complying with the statute incise the exemption, but only based uponty Participants and the federal govern
any other year until the statute sunsets imarrowly constrained analysis of theifMent, and to disclose on request to these
2001. Because there is a lag between than prior experience, taking into accounparties summary documentation of the
time that claims are incurred and the timenly the potential added expenditure fronplans'eligibility for the exemption..
they are reported, complete data needdte MHRA associated with participants Notifications and disclosures will be of
for the calculation might not be availablevhose past mental health claims reachétenéfit to participantsThey will help as
until three or six months after the end ofr nearly reached MHRprohibited dot  Sure planstompliance with the MHR,
the first plan year under the MAPWith lar limits. Interpretations closer to the2nd will promote participantsinder
respect to fully insured plans, the caleulapurely retrospective view would lessertanding of their and their planstatus
tion would be slightly dierent. To the the availability of the exemption, andunder the MHR. Moreover by promot
extent that difierent plansiexperiences therefore might result in both greater inciing participantsunderstanding, notifiea
are pooled for purposes of setting premidence of parity in lifetime and annual eoltions and disclosures will inform partici
ums, their eligibility for the exemption lar limits and lesser incidence of othePants’choices among plans and their
would depend on their pooled experiencBlan actions to reduce orfsét expendi feedback to plan sponsors, thereby foster
under MHR, rather than on each plan’ ture increases arising from the MAP INg more vigorous competition among
individual experience. those closer to the purely prospectivé.’Ian sponsors and ISsuers to provide bepe
The purely retrospective interpretatior¥iew would do the opposite. fits attractive to participants at competi
would minimize the availability of the ex ~ The approach adopted under this ruldive prices.The cost of these notifications
emption, and therefore might result ifeferenced above, can be characterized @gd disclosures is outlined below

both the greatest incidence of parity ifnodified retrospective approach, base
lifetime and annual dollar limits and theon a relatively brief base period. It is in
greatest incidence of other plan actions t§nded to assure the accurate measure The Departments also exercised discre
reduce or dbet the increase in expendi ment of increased costs while minimizingjon in developing rules that specify when
tures arising from the MH® It would the burden on plan sponsors who wish tglans may impose separate dollar limits on
also assure that all plan elections to exefXercise the exemption as soon as accthental health benefits equal to the
cise the one percent increased cost ek@te measurements can be made. It alggsighted average of limits imposed on
emption are based on actual experien@ssures that all plan elections to exercisher benefit categories, and in how this
under the MHR's parity requirements the one percent increased cost exemptigfiighted average may be calculated. In
and not on projections or estimates ofre based on actual experience under th@neral, the rules provide that such mental
such experience. MHPA's parity requirements and not omegajth limits may be imposed if the benefit
Under a purely prospective interpretaProjections or estimates of such expericategories to which separate limits apply
tion, the a plan would be eligible for the€nce.The rule eases compliance burdengecount for at least one-third of total plan
exemption prospectively if its expected?y Providing a transition period undereypenditures and are comparable in scope
additional expenditures from the M@p Which certain plans whose plan yearg, mental health benefitsThe average is
act equaled or exceeded one percent of R§9in during the first quarter of 1998 cag|culated by weighting each applicable
expected total expenditures absent tHxercise the exemption untipril 1, jimit to reflect its share of total plan expen

a/eightedAverage Limits

MHPA. A self-insured plan would project 1998. ditures. Any unlimited categories are fig
these figures, relying on available dat%xemptionAuthority ured into the average by using in place of a
and actuarial projection methoda.fully limit a reasonable estimate of the maxi

insured plan would compare legitimate This rule provides that plans may determum plan expenditure that could possibly
premium quotes with and without the-exmine their own eligibility for the exemp be incurred in connection with all such-cat
emption to determine if the dédrence tion and, if eligible, exercise the exempegories, and weighting this estimate to re
equals or exceeds one percenthe tion, without afirmative approval from flect the proportion of total plan expendi
purely prospective interpretation wouldany enforcement agency tures attributable tall such categories.
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Alternative rules might have permittedBenefits Survey and the Health and-Readded expenditures would amount to
more, feweror different plans to impose tirement Study provided a proportionateb261 million. Expenditures could be
such limits on mental health benefitshbreakdown of plans and individuals insmaller still as a result of self-insured
and/or resulted in calculated averages thatich firm size group across plan typesonfederal governmental plansght to
were higher or lowerFor example, if un  (HMO, PPO, and fee for service). Like opt out of compliance and the MAR
limited categories were treated as havingiise, data from KPMG and Foster Hig one percent increased cost exemption,
infinite limits, then the weighted averagegins surveys were used to divide insuredhich are not accounted for in the forego
of category limits would equal infinity from self-insured plans. ing estimates. Recall also that these ex
and the option of imposing a weighted av Second, the Departments narrowed thgenditures represent transfer payments
erage limit on mental health benefits effocus to plans décted by the MHR. and not social costs.
fectively would be foreclosed. In con Approximately 296,000 plans, sponsored :
trast, if limits applicable to benefitby 136,000 employers and covering31 One Percent Cost Exemption
categories narrower in scope than mentaiillion individuals, would be directly af  The efect of this rule will be to pro
health benefits could be averaged te afected by the MHR. This excludes firms pipit all covered plans from imposing-an
rive at the permissible mental health limitwith fewer than 50 employees (which ar@ual or lifetime dollar limits on mental
plans might be able to impose very lovexempt under ERISSection 712 (¢)(1)), health benefits that are lower than limits
limits on very narrow benefit categoriesplans already covered by state mandat%posed on medical and giral benefits
with little effect on coverage of these €atto provide parity in annual and lifetimeqyring at least seven months of the first
egories but with the result of a lower perdollar limits (based on C&land Hay plan year beginning on or after January 1,
missible mental health benefit limit. Huggins reports of the incidence offdif 1998, Specificallyafter six months, the

ential limits—roughly 29,000 plans wereryle permits plans to exercise an exemp
excluded here), and insured plans in 1§on as soon as they document a cost in
Because the Departments exercisedfates that, independent of the MRS crease of one percent or more and provide
regulatory discretion in connection withof January 1, 1998 will require parity3p days notice to participants and thefed
the one percent cost exemption, it is-ne@duivalent to or surpassing that requiregral government.
essary to quantify the number of plans elPy the MHRA. (Those 13 states are: Indi  Exactly when a given plan will become
gible for the exemption.This requires ana, Maryland, Minnesota, Montanaeligible to elect the one percent increased
both estimates of the fatted universe Arkansas, Colorado, Connecticut, Mainegost exemption will depend on the timing
and estimates of the distribution of-im Missouri, New Hampshire, North Gar of its increased costs and its documenta
pacts within that universe. CBO reporte@lina, Rhode Island, an@iexas.). Some tion of those costs. In many cases, plans’
universe estimates but did not estimatef the plans identified here asfefted increased costs under the MMRill not
the distribution of impacts. C&lpro- may not be décted. The MHRA permits equal or exceed one percent until more
vided a distribution but not universe estiself-insured nonfederal governmentaihan the initial six months have elapsed.
mates.Thus, neither source provides thélans to opt out of complianceThis i For example, added costs from the
necessary basis for estimating the reach efudes roughly 22,000 plans coveringHPA's provision restricting the use of
the one percent cost exemptiofio ad about 18 million individuals. It also ex annual dollar limits on mental health ben
dress this gap, the Departments, assistéfpts plans whose costs increase by oeits would likely be concentrated late in
by PriceWaterhouse LLPcombined the percentor more, as enumerated below the plans yearwhen some participants
CBO and Cé&Lanalyses with other datato Third, the Departments estimated thevould otherwise have reached these-lim
produce relevant national estimates, agverall impact of the MHR as follows: its. In addition, plans that utilize this rule’
follows. affected planspotential increases in men transition period may not befaéted by
First, the Departments estimated th&al health expenditures under the MHP the MHR\'s provisions until after the first
relevant universe at 3.0 million plansequal $653 million, or 0.29 percent of afthree months of the plan year have
sponsored by 2.8 million employers eovfected plans$226 billion in total expen elapsed. Therefore, these may be less
ering 145 million individuals.To derive ditures. (The 0.29 percent figure idikely to incur added costs of one percent
these estimates, we tallied the number denchmarked to CB®'estimate that the or more until later in the plan ygaor
group health plan policyholders and-deaverage cost increase for indemnity plansntil a subsequent plan year (in which
pendents by firm size from the Censuwould be 0.4 percent, but it is adjusted tthey would be décted by the MHR be-
Bureaus March 1996 Current Populationreflect C&L's assessment of the relativgyinning on the first day of the plan year).
Survey Census enterprise data providethagnitude of cost increases forfeient Whether eligible plans wishing to-re
average firm sizes in each size categorplan types. The $226 billion figure is duce the direct impact of the MIARwill
allowing us to estimate the number of-embenchmarked to CB®'$290 billion uni opt to pursue the exemption or opt for al
ployers covering these individuals.verse, but reduced proportionately te reternative responses will depend on each
KPMG Peat Marwicks 1997 survey pro flect the Departmerg’estimate of the pro plan’s particular circumstances and priori
vided the average number of plans pgrortion of the total universe that isties.
firm in each size group, supporting estiaffected by the MHR.) Under CBOs as The Departments estimated the number
mates of the number of plans. Data fromumption regarding plan sponsor actionsf affected plans with potential increases
the Bureau of Labor StatisticEmployee to reduce the added expenditure, actuaf at least one percent. Roughly 30,000

d. Impact of Regulatory Discretion
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plans, or about 10 percent of a plans af Fifth, the estimates presented in thisited above). Assuming each notice +e
fected by MHRR, potentially would be el analysis are conservative; actual expendjuires 2 minutes of labor at $per hour
igible for the one-percent increased cogtires arising from compliance with theplus $0.50 for postage and materials, total
exemption. That is, all else being equal, MHPA are likely to be less than reportedcosts would amount to up to $4.3 million
complying with the MHR would in- here. In particularthe estimates may un or more probably $931,000. (These as
crease 30,000 plansxpenditures by at derstate the reach and codeefiveness sumptions reflect plansibility to satisfy
least one percentThese plans cover of managed mental health programs thahis notice requirement through the provi
about 5 million policyholders andLdmil-  will exist during the years that the MAP sions of a separately required summary of
lion individuals. This is the universe po is in efect (See Roland Sturm, “How Ex material modifications, as well as avail
tentially afected by the provisions of thispensive is Unlimited Mental Health Careability of a model notice to the govern
rule that address the one percent increas€dverage Under Managed CarePAMA  ment, which together essentially elimi
cost exemption. Nov. 12, 1997—¥4l. 278 No. 18). nate separate preparation burdens under

In assessing the impact of this rule, the Sixth, because plan expenditure inthis requirement and help minimize orgo
Departments considered the economicreases under the MARaside from in ing burdens.)
consequences of its provisions implecreases in administrative expenses) are With respect to requirement for group
menting the one percent cost exemptiottansfers, the availability and use of théealth plans to notify the federal govern
Several factors are likely to fatt the exemption does not change aggregate sment of use of the transition period, and
magnitude of those consequences. cial welfare. Howeverthe availability to post these notices in the workplace,

First, under any interpretation, only 10and use of the exemption doegeaf the only those plans whose plan years begin
percent of MHR-affected plans (or size and incidence of transfers across adfluring the first three months on 1998 and
30,000 plans) could become eligible fofected parties. who are potentially eligible for the one
the exemption, and only some of those Finally, this rule preserves the availabil percent cost exemption are potentially af
would elect to exercise itThe estimated ity of most of this savings under the ondected by this provision.These notices
30,000 plans that would could become epercent exemption—certain eligible plansvould be filed and posted within 30 days
igible for the one-percent cost exemptiomre permitted to exercise the exemptioar less of the beginning of the plan year
represents the upper limit of the numbeafter seven months, thereby operatingo all would be filed in 1998. Based on
of plans that would actually exercise theinder the exemption for up to 38 of the 4annual reports filed with the Department
exemption. Many of the potentially eligi months during which the MH®PIs in ef of Labor, the Departments estimate that 60
ble plans are likely to forego the exempfect. percent of all eligible plans, accounting
tion in favor of other permitted actioné. This rule also requires certain noticegor 72 percent of participants in such
survey of 300 lage firms conducted by and disclosures by plans exercising thplans, begin their plan years during these
William M. Mercer, Inc., found that fewer one percent increased cost exemptiomonths. This amounts to 18,000 plans,
than 2 percent intended to pursue the ofithe Departments undertook to estimateepresenting the maximum number of no
percent increased cost exemption. - Exhe paperwork burdens associated wittices that would be filed. Extrapolating
trapolated to the Departmentstimated these provisions, as well as the burden asom the Mercer survey cited above, about
plan universe, this suggests that 6,00€ociated with determining whether a plad,000 of these plans might intend to -pur
plans, or 22 percent of the 30,000 that aiie eligible for the exemptionThese esti sue the exemption, representing a more
potentially eligible, would pursue the -ex mates are summarized below probable number of notices to be filed.
emption. The estimates reported immediatelApplying the same per unit cost assump

Second, expenditure increases from thigelow are for all plans ffcted by the no tions as above to the filing and posting of
MHPA will generally be modest, even fortice and disclosure provisions of this rulethese notices, the cost of these notices
plans potentially eligible for the one per The Paperwork ReductioAct (PRA) would be no more than $8,000 and more
cent cost exemptionTheir potential ex analysis that follows is presented sepdikely $2,000. These assumptions reflect
penditure increase would be $332 milliorately for afected private-sector plansthe availability of a model notice, the use
on a base of $23 billion in total expendiand for plans sponsored by nonfederalf which eliminates preparation costs and
tures, or 1.47 percent overall. governmental employers, which are unddrelps minimize ongoing burdens.

Third, as noted above, plans can be déhe jurisdictions of the Departments of With respect to the requirement for
signed in ways that lessen these expendiabor and of Health and Human Serviceglans to disclose on request summary in
ture increases. respectively formation documenting the planéligibil-

Fourth, the 2,215 self-insured nonfed With respect to the notice to partici ity for the one percent increased cost ex
eral governmental plans that might-bepants and beneficiaries and to the federamption, the number of such disclosures
come eligible for the one percent cost exgyovernment by plans exercising the onwill depend on the volume of requests.
emption are separately permitted to ogiercent cost exemption, the maximun®©ne might expect requests to arise most
out of the MHR entirely, thereby exer possible number of such notices is apcommonly when participants are at or near
cising an alternative exemption withproximately 5.0 million (reflecting all plans’dollar limits. Hay Huggins esti
equivalent dkct. These plans cover 1.8plans potentially eligible to elect the-ex mates for the Congressional Research Ser
million individuals, or 16 percent of indi emption), while a more likely figure is 1.1vice (See Roland Sturm, “How Expensive
viduals in potentially eligible plans. million (reflecting the Mercer survey is Unlimited MentaHealth Care Coverage
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Under Managed Care?JAMA, Nov. 12, insured nonfederal governmental plans Third, not all plans that are permitted to
1997—\0l. 278 No. 18) suggest that 0.73night become eligible for the one percenimpose weighted average limits on mental
percent of participants on average incutost exemption.These plans are sepa health benefits will elect to do so.

mental health claims of more tharmately permitted to opt out of the MWP  Fourth, some plans that under the rule
$10,000—a typical annual limit—in aentirely, thereby exercising an alternativeare not permitted to impose weighted av
given year The Departments adjusted thissxemption with equivalent ffct, and erage limits on mental health benefits,
figure to reflect the estimated relationshigvithout becoming subject to the calculaunder an alternative approach, might have
between increased expenditures under thien, notice, and disclosure requirementseen permitted to impose only a relatively
MHPA for plans eligible for the one per These plans cover 1.8 million individualshigh limit. As such, their expenditure-in
cent increased cost exemption ane iror 16 percent of individuals in potentiallycreases from the MHPmight have been

creased expenditures under the MHBr  eligible plans. nearly the same with a weighted average
all affected plans, concluding that 3.74 limit on mental health benefits as with no
percent of participants in plans eligible foMVeightedAverage separate limit on such benefits. Consider

e Glaims of more than $10,000 In 5. The conomic impact of the Departa Plan with a $500,000 anpual cap on al
iven year Assuming that this pro ortionme.nts exercise of d|'scret|on in the P i ’ g
given yes ming prop weighted average rule is also expected f &/l outpatient care, and a $25,000 an
of participants in dp'|an|3 electlnghthe-exbe modest. nual cap on mental health benefits. Under
mption r i r maxi . . . interi
o mumber of such disdloeure requosts FiTst separate limits for benefit cate e Interim rules, such a plan could not
would be 186,000, while a more probabld°" €S other than mental health are nct'?“p gn g on
,VUY, ery common. For example, among fulial health benefitsAny separate limit on

figure would be 40,000. Given the sam¢ e employees at establishments witiental health care would have to be at

per unit cost assumptions as above, the g5, oo least $750,000, or at least $500,000 for
sociated costs would be $161,000 ango0 Of more employees participating in

$35,000, respectively non-HMO group health plans in 1993,|np1at|$nt tcare an|o_|| aé Itiast I:}3258,000 for
Finally, with respect to plan determina qnl_y a fraction were SUbJe(’Tt to sepqrat@‘?tf?j'te'”_ bl h? ;;an e

tions of eligibility for the one percent-in limits for many major benefit categorle_s.m' . ollmtpl?se ak\;v;a]lg eb e czp,

creased cost exemption, the Departmenf" €xample, just 14 percent were subjefoweverit still would have been require

expect that plans wishing to exercise thE? Separate limits for inpatient gary o Increase its mental health cap from
one percent increased cost exemption #fSt 13 percent were subject to such limitg25,000 to some amount between
their service providers will revise theirfOr outpatient sugery and only about one $250,000 and $500,000, depending on the

: in four were subject to separate limits folVe€ights. .

?;?TZTSS&%? (;?Ct?]rg S?;:;n;?;;);:gmboth inpatient and €ite physician visits ~ Finally, as with the one percent cost ex
costs attributable to the MHAP The (U.S. Bureau of Labor Statistics, Em emption and with the MH® generally
number of plans performing such funcPloyee Benefits in Medium and lge Pr the w&pzct of regula’:ory _ﬁllks)cretlé)n lndtge
tions in-house that might wish to exercis¥ate Establishments, 1993). “Separat§®'gniec average ruie witt be reduced be
the exemption is estimated to be no thakimits” in this context include not only cause self-insured nonfederal governmen
5,346 and more probably 1,14ZThe dollar limits, but also non-dollar limits, tal pIags can opt odut, theIMﬁB ad?)edd
number of service providers (includingSUch as inpatient day or outpatient ViSi?.Xpend lture is mﬁ esl,t, P anshcar'\lme €
health insurance issuers and third parjmits, as well as dferential coinsurance S'9Ned N Ways that lessen the M
administrators) that will perform this rates, copayments, or deductibl@here added expenditure, and the estimates pre

function for plans that wish to exercisdore, the proportion with separate dollapented here are conservative.

the exemption is estimated to be 1,77imits that would permit imposition of a £ \ynfynded Mandates ReformAct of
(including 400 third party administrators,weighted average limit on mental health ggg

650 health insurers, 645 HMOs, and 7§enefits would be even smallem addt
Blue Cross Blue Shield ganizations). tion, such separate limits are even less The Unfunded Mandates Reforfrct

Assuming a start up cost of $5,000 per atommon in HMOs. of 1995 (FL. 104—4) requires agencies to
fected entitythe total start-up cost associ Second, discretion exercised in th@repare several analytic statements before
ated with determining plansligibility to  weighted average rulefatts plansabil- proposing any rules that may result in an
exercise the exemption amounts to $14i¢/ to impose weighted average limits omual expenditures of $100 million by
million to $35.6 million, to be amortized mental health benefits only at the igiar  state, local and tribal governments or the
over 10 years beginning in 1998. In other words, compared with the-apprivate sector These rules are not subject
The estimates of the numbers and cospsoach set forth in the rule, alternative apto the Unfunded Mandates Reforkct

of notices, disclosures and calculationproaches would have increased or ddecause they are interim final rules.
reported above, and below in connectionreased the proportion of plans that ardowever consistent with the policy em
with the Paperwork Reductiokct, may able to impose weighted average limitdodied in the Unfunded Mandates Reform
be high with respect to nonfederal govand the dollar level of calculated averageAct, the regulation has been designed to
ernmental plansAn estimated 2,215 self- by only a small amount. be the least burdensome alternative for
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state, local and tribal governments, anthis emegency processing public infor 1. Notice to Paticipants and

the private sectowhile achieving the eb mation collection request (ICR), consist Beneficiaries and the Federal

jectives of the MHR. ing of three distinct ICRs to the fife of Government of Electing One Rent
Management and Budget (OMB) for-re  Increased Cost Exemption

G. Small Businezs Regulator . view and clearance under the Paperwork
Enforcement and Fairnes#\ct of 1995. ReductionAct of 1995 (Pub. L. 104-13, - Department of Labor

The Administrator of the Cfice of In- 44 U.S.C. Chapter 35]The Departments 1o pepartment of Labpas part of its
formation and Regulatorffairs of the Nave asked for OMB clearance as soon @§tinying efort to reduce paperwork and
Office of Management and Budget ha®ossible, and OMB approval is antici ;o5,qndent burden, conducts a preclear
determined that this is a major rule fopated by the applicablefettive date. 5,00 consultation program to provide the
purposes of the Small Business Regula These regulations contain three -disyenera) public and Federal agencies with
tory Enforcement Fairnegs:t of 1996 (5 tinct ICRs. The first ICR is a notice to an opportunity to comment on proposed
U.S.C. Section 80&t. seq(SBREM). participants and beneficiaries and to thg, /. continuing collections of informa

The Secretaries have determined that tiigderal government of the planélection ;. in accordance with the Paperwork
effective date of these interim final rules if the exemption from the MH®s provi - o tionAct of 1995 (Pub. L. 104-13
January 1, 1998. Pursuant to Sectio$ions due to an increase in cost under tf)& U.S.C. Chapter 35) and 5 CF7R
808(2) of SBREKR, the Secretaries find, plan of at least one percent attributable t5_)320_11. This program helps to ensure
for good cause, that notice and public-presompliance with these provisiond.plan = - requested data can be provided in the
cedure thereon are impracticable, unnece®ay satisfy this requirement by provid ..o+ sormat reporting burden (time
sary and contrary to the public interest. ~ ing participants and beneficiaries with @ g0y r;esources) is minimized

These rules are adopted on an interimotice of material reductions in covere ollection instruments are clearly under,
final basis because the Secretaries hagervice or benefits, under the Departmenyt ' . 4 1o impact of collection-re
determined that without prompt guidance®f Labors regulations at 29 CFR SeCtionquirer;lents on respondents can be prop
some members of the regulated commu2520.104b— 3(d), that includes the im‘orerly assessed. Currentihe Pension and
nity may have difculty complying with mation in paragraph (f)(3)(i) of this-n Welfare Benef.itsﬁxdministration is solie
the MHRA requirements, which may +e terim final rule regarding issuing a noticeIting comments concerning the proposed
sult in an adverse impact on participant® participants and beneficiaries of thecollection of information. Notice to Par
and beneficiaries with regard to theiplan’s exemption from these parity-re ticipants and Beneficiari,es and the Fed
mental health benefits under group healthyuirements. Before the one percent ineral Government of Electing One Percent
plans and the protections provided undereased cost exemption isfegtive, the Increased Cost Exemption capy of the
MHPA. Moreover MHPA's requirements plan must also notify the federal govern .
will affect the regulated community in thement. For this purpose, the group healtﬂrOposed ICR can 'be obtamed.by contact
immediate future. plan may either send the Department 1 the gmployee “Stef‘d below in the eon
MHPA's requirements arefettive for Labor a copy of the summary of materiziaCt SeCt'on of the no.t|ce.. .
all group health plans, and for health inreductions in covered services or benefits Informatloh collection: a[éct_ed parties
surance issuers fefing coverage in con sent to participants and beneficiariesire not required to .(I:orr?ply with the ICRSf
nection with such plans for plan years becontaining the plan number and the pIa'E these rules until the Department o
ginning on or after January 1, 1998. Plagponsors employer identification num abor publishes in the Fe_deral Register
administrators and sponsors, issuers am@r or the plan (or coverage) may use thihe control numbers assigned to these
participants and beneficiaries will neecbepartmentsmodel notice in this interim = <> Y OMB. The publication of the
guidance on the new statutory provisionginal rule which has been developed fof "ol numbers notifies the public that
before MHR\'s efective date. As noted  this purpose. OMB has approved these ICRs under the
earlier these interim rules take into-ac  The second ICR is a summary of the in” 2PErWork ReductioAct of 1995. The
count comments received by the Deparformation used to calculate the piiifr Department has _asked for OMB cIearanc_e
ments, in response to the request for-pureased costs under the MAlRor pur- S S00N as possible, and OMB approval is
lic comments on MHR published in the poses of electing the one percenantlmpated by the applicablefettive
Federal Registeron June 26, 1997 (62increased cost exemption, which the plafate: _

FR 34604). For the foregoing reasons, theust make available to participants and Dates: Written comments must be sub
Departments find that notice and pUb”Cbeneficiaries, on request at no aer m|tt§d to the dfce listed in the addressee
comment would be impracticable, unAec  The third ICR is a notice of a groupSection below on or before February 20,

essary and contrary to the public interestealth plars use of the transition period.1998- The Department of Labor is partic

The rule requires plans exercising the on@arly interested in comments which:
percent increased cost exemption during evaluate whether the proposed collec
all or part of the first quarter of 1998 tion of information is necessary for the
under the rules transition provisions to proper performance of the functions of
The Department of Labor and the -Denotify the federal government, and to post the agencyincluding whether the infer
partment of thélreasury have submitteda copy of this notice at the workplace. mation will have practical utility;

H. Papemwork Reduction Act—The
Department of Labor and the
Department of the Treasuty
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» evaluate the accuracy of the agescyManagement and Budgétitn: Desk Of 54.9812-1Ta group health plan electing
estimate of the burden of the proposeficer for the Department of thEreasury the one percent exemption is obligated to
collection of information, including the Office of Information and RegulatoAf- provide a written notice of that election to
validity of the methodology and as fairs, Washington, DC 20503, with copiesparticipants and beneficiaries and to the
sumptions used; to the Internal Revenue Serviédgtn: IRS federal government of the planélection

» enhance the qualityutility, and clarity Reports Clearance @der, T:FP, Wash of the exemptionA plan may satisfy this
of the information to be collected; and ington, DC 20224. Comments on the-colrequirement by providing participants and

» minimize the burden of the collection oflection of information should be receivedeneficiaries with a notice of material re
information on those who are to-re on or before February 20, 1998. In lightluctions in covered service or benefits,
spond, including through the use of apof the request for OMB clearance by theinder the Department of Labsrregula
propriate automated, electronic, meeffective date of the MH®, submission tions at 29 CFR section 2520.104b-3(d),
chanical, or other technologicalof comments within the first 30 days isthat includes the information in paragraph
collection techniques or other forms ofncouraged to ensure their consideratioff)(3)(i) of this interim final rule regard
information technologye.g., permitting Comments are specifically requested-coring issuing a notice to participants and
electronic submissions of responses. cerning: beneficiaries of the plas’exemption
Addressee: Gerald B. Lindrew@ffice Whether the proposed collection of infrom these parity requirement$o satisfy

of Policy and Research, U.S. Departmerﬁ?rmation is necessary for the proper-pethe requirement to notify the federal gov

of Labor Pension andVelfare Benefits formance of the functions of the Internabrnment, a group health plan may either

Administration, 200 ConstitutioAv- Revenue Service, including whether theend the Department a copy of the sum

enue, Room N-5647Vashington, DC information will have practigal utility; mary of material _reductions in c_O\_/ered

20210. Telephone: 202-219-4782 (this is The accuracy of the estimated burdeservices or benefits sent to participants

not a toll-free number). Fax: 202-219associated with the proposed collection aind beneficiaries, containing the plan

4745, information; number and the plan sponsoemployer

How to enhance the qualitytility, and identification numberor the plan may use
ii. Department of th@reasury clarity of the information to be collected; the Departmens’ model notice in this in
The collection of information is in How to minimize the burden of com terim final rule which has been developed
54.9812—1T This information is required Plying with the proposed collection of-in for this purpose. Based on past experi
by the interim final rules so that partici formation, including the application ofence, the stéfoelieves that most of the
pants will be informed about their rightsautomated collection techniques or othematerials required to be issued under this
under MHR, and so that participants andforms of information technology; and notice procedure will be prepared by eon
beneficiaries, and the federal government, Estimates of capital or start up costs anlact service providers such as insurance
will receive notice of a plas’election of COsts of operation, maintenance, and- pucompanies and third-party administrators.
the one percent increased cost exemptiothase of services to provide information.

The likely respondents are business or I. Background:MHPA generally re

other forprofit institutions, non-profitinsti  quires that group health plans provide-par Agencies: U.S. Department of Labor

tutions, small businesses oganizations, ity in the application of dollar limits to Pension antlVelfare Benefité\dministra
and Taft-Hartley trusts. Responses to thighental health and medical/gizal bene tion; U.S. Department of tHEreasury In-
collection of information are required tofits. The statute exempts plans from thigernal Revenue Service.

obtain the benefit of the exemption. requirement if its application results in an Title: Notice to Participants and Bene
Books or records relating to a collecincrease in the cost under the plan or-co¥iciaries and the Federal Government of

tion of information must be retained agrage of at least one perceiithis regula Electing One Percent Increased Cost Ex

long as their contents may become matekion requires a plan electing this exemptioemption

ial in the administration of any internalto notify participants and beneficiaries and OMB Number: XXXXXXX

revenue law Generally tax returns and the federal government of the plarélee  Affected Public: Individuals or house

tax return information are confidential, agion of the exemptioriThis ICR covers this holds; Business or other fprofit; Not-

Type of Review: New

required by 26 U.S.C. 6103. notification requirement. for-profit institutions; Group health plans.
Comments on the collection of infor Il. CurrentActions: Under 29 CFR  Frequency: On occasion
mation should be sent to thef@e of 2590.712 (f)(3)(i) and (i), and 26 CFR Burden:
Year Total Total Responses AverageTime Burden Hours Cost
Respondents (range) per Response (range) (range)
(range) (range)
1998 - - - - -
1999 5,612 to 25,446 813,505 to 3.8MM | 2 minutes 6,324 to 29,605 $705,037
to $3.3MM
2000 - - - - -
TOTALS 5,612 to 25,446 813,505 to 3.8MM 2 minutes 6,324 to 29,605 $705,037
to $3.3MM
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Comments submitted in response to this proper performance of the functions ofngton, DC 20224. Comments on the-col

notice will be summarized and/orin the agencyincluding whether the infer lection of information should be received
cluded in the request for OMB approval  mation will have practical utility; on or before February 20, 1998. In light
of the ICRs; they will also become a mate evaluate the accuracy of the agescyof the request for OMB clearance by the
ter of public record. estimate of the burden of the proposedffective date of the MHR, submission

collection of information, including the of comments within the first 30 days is
validity of the methodology and as encouraged to ensure their consideration.
sumptions used; Comments are specifically requested-con
enhance the qualitwtility, and clarity cerning:
of the information to be collected; and  Whether the proposed collection of in
« minimize the burden of the collection offormation is necessary for the proper-per

The Department of Labpas part of its  information on those who are to-re formance of the functions of the Internal
continuing efort to reduce paperwork and spond, including through the use of apRevenue Service, including whether the
respondent burden, conducts a preelear propriate automated, electronic, meinformation will have practical utility;
ance consultation program to provide the chanical, or other technological The accuracy of the estimated burden
general public and Federal agencies with collection techniques or other forms ofissociated with the proposed collection of
an opportunity to comment on proposed information technologye.g., permitting information;
and/or continuing collections of informa  electronic submissions of responses. ~ How to enhance the qualtytility, and
tion in accordance with the Paperwork addressee: Gerald B. Lindredffice clarity of the_in_formation to be collected;
ReductionAct of 1995 (Pub. L. 104-13, of policy and Research, U.S. Department How to minimize the burden of com
44 U.S.C. Chapter 35) and 5 CFRyf Lahor Pension antelfare Benefits PYiNd With the proposed collection of-in
1320.11. This program helps to ensuréagministration, 200 ConstitutioAvenue, oFmation. including the application of
that requested data can be provided in thggom N-5647 Washington, DC 20210. automated collection techniques or other
desired format, reporting burden (timerelephone: 202-219-4782 (this is not 4™ Of information technology; and
and financial resources) is minimizedio|l-free number). Fax: 202-219-4745, Estimates of capital or start up costs and

2. Calculation and Disclosuer of
Documentation of Eligibility for
Exemption .

i. Department of Labor

collection instruments are clearly under costs of opergtion, maint.ena.nce, an.oL pur
stood, and the impact of collection-re ii. Department of th@reasury chase of services to provide information.
quirements on respondents can be prop . Background:MHPA generally re

The collection of information is in Sec quires that group health p|ans provide

Welfare BenefitsAdministration is soli¢ 107 24-9812—1T This information is re parity in the application of dollar limits to
8U|red by the interim final rules so thatmental health and medical/gigal bene

iting comments concerning the proposed_ .. : . . S )
collection of information, Disclosure of P2ricipants will be informed about theirfits. The statute exempts plans from this

Documentation of Eligibility for Exemyp rights under MHR, and so that partiei requirement if its application results in an
tion. A copy of the proposed ICR can pdants and beneficiaries may receive icrease in the cost under the plan or-cov
obtained by contacting the employe Sr:Jme:afybOf ﬂ;e_tlnfﬁmsatlonf UrF]JOH whicherage of at least one percefthis regula
; ; ; e plan based It election of the one-pekion requires plans wishing to elect this
Irl]itt?cde.below In the contact section of e increased cost exemptioihe likely ~exemption to calculate their increased
Information collection: décted parties respo'nde'-nt:?‘ are busmes.s'or pthep fOtostg according to c_ertain_rules. I fF‘”her
are not required to comply with the ICRé)rOflt |nst|t_ut|ons, non-proflt In.S'[ItutIOI’lS, requires plans electing this exemption to
in these rules until the Department o mall businesses or ganizations, and disclose to participants and beneficiaries
Labor publishes in the Federal Regist faft-Hartley trusts. Responses to this-color their representatives), on request, and
the control numbers assianed to th SEction of information are required to-ob at no chage, a summary of the informa
>1gn ©X&in the benefit of the exemption. tion upon which the exemption was
ICRs by OMB. The .p.ubllcatlon O.f the ~Books or records relating to a collec based.This ICR covers this disclosure-re
control numbers notifies the public that, | - it 0rmation must be retained agjuirement.
OMB has approveq these ICRs under thI%ng as their contents may become mater 1l. CurrentActions: Under 29 CFR
Paperwork ReductioAct of 1995. The iy i the administration of any internal2590.712(f)(2) and 26 CFR 54.9812+1T
Department has _asked for OMB Cle""r"’mcr(;evenue law Generally tax returns and a group health plan wishing to elect the
as soon as possible, and-OMB approval t8x return information are confidential, aone percent exemption must calculate
anticipated by the applicablefettive required by 26 U.S.C. 6103. their increased costs according to certain
date. ) Comments on the collection of infor rules. Under 29 CFR 2590.712(f)(4) and
Dates: Written comments must be sub 561 should be sent to the flee of 26 CFR 54.9812—1Ta group health plan
mitted to the dice listed in the addresseey;,nagement and Budgetitn: Desk Of  electing the one percent exemption is ob
section below on or before February 2Qicer for the Department of thEreasury ligated to disclose to participants and ben
1998. The Department of Labor is paric ofice of Information and RegulatoRf-  eficiaries (or their representatives), on re
ularly interested in comments which: 55 \Washington, DC 20503, with copiesquest and at no chge, a summary of the
 evaluate whether the proposed colledo the Internal Revenue Serviéétn: IRS information on which the exemption was
tion of information is necessary for theReports Clearance €@der, T:FP, Wash  based.

erly assessed. Currentihe Pension and

January 20, 1998 22 1998-3 I.R.B.



Type of Review: New plans wishing to exercise the one percesuming a cost of $5,000 perfedted en
Agencies: U.S. Department of Laborincreased cost exemption or their servicéty, the total cost associated with deter
Pension antlVelfare Benefitd\dministra providers will revise their automatedmining plans’eligibility to exercise the
tion; U.S. Department of tHEreasuryIn-  claim record systems to facilitate calculaexemption amounts to $12.5 million to
ternal Revenue Service. tion of the plansincreased costs attribut $30.1 million, to be amortized over 10
Title: Calculation and Disclosure ofable to the MHR. The number of plans years beginning in 1998.
Documentation of Eligibility for Exemyp performing such functions in-house that Disclosure burden: In addition to the
tion might wish to exercise the exemption igalculation burden, plans wishing to elect
OMB Number: XXXXXXX estimated to be no than 4,489 and motée one percent increased cost exemption
Affected Public: Individuals or house probably 958. The number of service will incur a burden in connection with
holds; Business or other fprofit; Not- providers (including health insurance isdisclosure requests from participants, as
for-profit institutions; Group Health suers and third party administrators) thadetailed below
Plans. will perform this function for plans using
Frequency: On occasion service providers that wish to exercise the
Calculation burden: It is expected thagexemption is estimated to be 1,778s-

Year Total Total Responses Average Burden Hours | Cost

Respondents (range) Time per (range) (range)

(range) Response
1998 - - - - -
1999 5,612 to 25,466 30,188 to 140,412 2 minutes 23510 1,101 $26,163 to $121,690
2000 5,612 to 25,466 30,188 to 140,412 2 minutes 23510 1,101 $26,163 to $121,690
TOTALS 5,612 to 25,466 60,377 to 280,824 2 minutes 470 to 2,201 $52,326 to $243,381

Comments submitted in response taollection of information, Notice of collection of information, including the
this notice will be summarized and/or in Group Health Plas’Use ofTransition Pe validity of the methodology and as
cluded in the request for OMB approvatiod. A copy of the proposed ICR can be sumptions used;
of the ICRs; they will also become a matobtained by contacting the employee enhance the qualitwtility, and clarity

ter of public record. listed below in the contact section of the of the information to be collected; and
notice. * minimize the burden of the collection of

3. Notice of Goup Health Plars Use of Information collection: décted parties information on those who are to-re
Transition Period, and Posting are not required to comply with the ICRs spond, including through the use of ap
Thereof in these rules until the Department of propriate automated, electronic, me
Labor publishes in the Federal Register chanical, or other technological
i. Department of Labor the control numbers assigned to thesecollection techniques or other forms of

The Debartment of Lab it of its 'CRS by OMB. The publication of the  information technologye.g., permitting
1€ Jepartment of Labpas part ot ., niy61 numbers notifies the public that electronic submissions of responses.

continuing efort to reduce paperwork and ) ,
OMB has approved these ICRs under the Addressee: Gerald B. Lindrewffice

respondent burden, conducts a preecle : .
ance consultation program to provide thalsaperwork ReductioAct of 1995. The of Policy and Research, U.S. Department

general public and Federal agencies withcPariment has asked for OMB clearancsf | apor, Pension andVelfare Benefits
an opportunity to comment on proposed> S°°" possible, and OMB approval jgdministration, 200 ConstitutioAv-
and/or continuing collections of informa anticipated by the applicablefeétive enue, Room N-5647AVashington, DC
tion in accordance with the Paperworlgate' . 20210. Telephone: 202-219-4782 (this is
ReductionAct of 1995 (Pub. L. 104-13, Dates:Written comments must be stbnot a toll-free number). Fax: 202-219-
44 U.S.C. Chapter 35) and 5 CFF\m'tted to the dfce listed in the addressee4745.

. section below on or before February 20
1320.1.. This program helps to ensure . T
that requested rc)JIatS\ can be I;:J)rovided int 98. The Department of Labor is partic Department of th&reasury

desired format, reporting burden (timé’I arly interested in comments which: The collection of information is in Sec
and financial resources) is minimizeds evaluate whether the proposed colledion 54.9812—-1T This information is re
collection instruments are clearly under tion of information is necessary for thequired by the interim final rules so that
stood, and the impact of collection-re proper performance of the functions oparticipants will be informed about their
quirements on respondents can be prop the agencyincluding whether the infer rights under MHR, and so that plans
erly assessed. Currenthhe Pension and mation will have practical utility; electing the one percent increased cost ex
Welfare BenefitsAdministration is solie e« evaluate the accuracy of the agescyemption during all or part of the first quar
iting comments concerning the proposed estimate of the burden of the proposeter of 1998 under the rulesansitionpro-
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visions will notify the federal government Whether the proposed collection of inrule’s transition provisions must notify

and post the notice in the workplac&he formation is necessary for the proper-pethe federal government and to post a copy

likely respondents are business or othdormance of the functions of the Internabf the notice in the workplaceThis ICR

for-profit institutions, non-profit institu Revenue Service, including whether theovers this notification requirement.

tions, small businesses organizations, information will have practical utility; Il. CurrentActions: Under 29 CFR

andTaft-Hartley trusts. Responses to this The accuracy of the estimated burdef590.712(h)(3)(ii) and 26 CFR 54.9812—

collection of information are required toassociated with the proposed collection dfT, group health plans electing the one

obtain the benefit of the exemption. information; percent increased cost exemption during
Books or records relating to a colec How to enhance the qualitytility, and all or part of the first quarter of 1998

tion of information must be retained alarity of the information to be collected; under the rules transition provisions must

long as their contents may become mater How to minimize the burden of com notify the federal government. Based on

ial in the administration of any internalplying with the proposed collection of-in past experience, the stdfelieves that

revenue law Generally tax returns and formation, including the application of most of the materials required to be issued

tax return information are confidential, asautomated collection techniques or othaunder this notice procedure will be pre

required by 26 U.S.C. 6103. forms of information technology; and pared by contract service providers such
Comments on the collection of informa  Estimates of capital or start up costss insurance companies and third-party

tion should be sent to the fiak of Man and costs of operation, maintenance, aratiministrators.

agement and BudgeAttn: Desk Oficer purchase of services to provide informa Type of Review: New

for the Department of thEreasury Office  tion. Agencies : U.S. Department of Labor

of Information and Regulatorffairs, I. Background:MHPA generally re Pension andlVelfare Benefitg\dministra

Washington, DC 20503, with copies to theuires that group health plans providéion; U.S. Department of thEreasury In-

Internal Revenue ServicAttn: IRS Re parity in the application of dollar limits to ternal Revenue Service.

ports Clearance @¢€er, T:FB, Washing mental health and medical/giizal bene Title: Notice of Group Health Plagy’

ton, DC 20224. Comments on the colledfits. The statute exempts plans from thi¢Jse ofTransition Period

tion of information should be received orrequirement if its application results in an OMB Number: XXXXXXX

or before February 20, 1998. In light ofncrease in the cost under the plan or-cov Affected Public: Individuals or house

the request for OMB clearance by the eferage of at least one percefitis regula holds; Business or other fprofit; Not-

fective date of the MH&, submission of tion requires a notice of group healttfor-profit institutions; Group Health

comments within the first 30 days is-enplan’s use of transition period, underPlans.

couraged to ensure their considerationvhich plans electing the one percent in Frequency: On occasion

Comments are specifically requested-corcreased cost exemption during all or part Burden:

cerning: of the first quarter of 1998 under the

Year Total Total Responses Average Burden Hours Cost
Respondents (range) Time per (range) (range)
(range) Response

1998 3,348 to 15,193 3,348 to 15,193 2 minutes 19to 89 $1,514 to $6,910

1999 - - - - -

2000 - - - - -

TOTALS 3,348 to 15,193 3,348 to 15,193 2 minutes 19to 89 $1,514 to $6,910

Comments submitted in response tand Budget (OMB) for review and ap * Recommendations to minimize the
this notice will be summarized and/or inproval. In order to fairly evaluate information collection burden on the
cluded in the request for OMB approvailvhether an information collection should  affected public, including automated
of the ICRs; they will also become a matbe approved by OMB, section collection techniques.
ter of public record. 3506(c)(2)(A) of the PRAequires that Therefore, we are soliciting public cem
we solicit comment on the following-is ment on each of these issues for the infor
sues. mation collection requirements discussed

e Whether the information collection isbelow

I. Paperwork Reduction Act—
Department of Health and Human

Services necessary and useful to carry out the Section 146.136 of this document eon
Under the Paperwork Reductiéat of proper functions of the agency; tains three distinct information collection

1995 (PRA), agencies are required to-pro * The accuracy of the agensyésti requirements, as summarized below:

vide a 60-day notice in théederal Reg mate of the information collection Type of Information Requesttew collee

ister and solicit public comment before a  burden; tion.

collection of information requirement is * The quality utility, and clarity of the Title of Information CollectionMental

submitted to the Gite of Management information to be collected; and Health ParityAct of 1996; Information
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Collection Requirements Contained in 4%arity requirements by reason of an opts notice requirements by using the

CFR 146.136; HCA-2891-IFC. out under regulations at 45 CFR 146.180nodel exemption notice described above
Form Number:HCFA-R-223 (OMB ap must furnish participants and beneficiain this preamble.
proval #: 0938-XXXX) ries with a notice of the plamexemption  In addition, the nonfederal governmen

Use: The information collection require from the parity requirements based on intal plan (or issuer providing coverage to
ments contained in this interim final rulecreased costsA plan may satisfy this re such a plan) must also furnish to the-De
will help ensure that sponsors and admirquirement by providing participants andoartment of Health and Human Services a
istrators of group health plans notify theébeneficiaries with a notice of material re notice similar to the notice sent to parici
required individuals/entities of a plan’ ductions in covered services or benefitpants and beneficiaries before the exemp
exemption from the MHR parity require under 29 CFR 2520.104b-3(d), that intion is efective. For this purpose, the
ments and make the data used to calculateudes the information in paragraptplan may either send the Department the
the exemption available tofatted indi (f)(3)(i). Even though a plan generally issummary of material reductions in cov
viduals and entities. not required to furnish a material reducered services or benefits sent to pattici
FrequencyOn occasion. tion in covered services or benefits for 6@ants and beneficiaries, or the plan (er is
Affected Public:States, businesses omays, in no case will the exemption be efsuer) may use the model described above.
other for profit, not-foiprofit institutions, fective until 30 days after the notice idn all cases, the exemption is nofeetive
Federal Government, individuals orsent to participants and beneficiaries. Famtil 30 days after notice has been sent.
households. this purpose, a plan that does not furnish Burden:

Notification Requiements:Nonfederal the summary of material reductions in

governmental plans, not exempt from theovered services or benefits may satisfy

Year Total Total Average Burden Cost
Respondents Responses Time per Hours (range)
(range) (range) Response (range)
(range)
1998 - - - - -
1999 890 to 4,092 261,000 to 1.2 MM 2 minutes 2,133t09,975| $226,000
to $1.1 MM
2000 - - - - -
TOTALS 890 to 4,092 261,000 to 1.2 MM 2 minutes 2,133t09,975 $226,000
to $1.1 MM

Availability of documentationNonfed section. The summary of data must-in have been denied under the terms of the
eral governmental plans that take the exlude the incurred expenditures (includplan absent amendments required to-com
emption, or issuers that provide coverageg identification of the portion of the ply with parity, and the administrative ex
for such plans, must make available ttotal representing claims and the portiopenses attributable to complying with the
participants and beneficiaries, on requestf the total representing administrativeparity requirements.

and at no chge, a summary of the dataexpenses), the base period, the claims in Burden:

used to calculate the exemption of thisurred during the base period that would

Year Total Total Average Burden Cost
Respondents Responses Time per Hours (range)
(range) (range) Response (range)
(range)
1998 - - - - -
1999 890 to 4,092 9,700 to 45,300 2 minutes 79 to 372 $8,400 to
$39,300
2000 890 to 4,092 9,700 to 45,300 2 minutes 7910 372 $8,400 to
$39,300
TOTALS 890 to 4,092 19,400 to 90,600 2 minutes 158 to 744 $16,800
to $78,600
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Plans that take the exemption will incursubject to the MHR requirements prior intent to use the transition period by 30
start up costs for preparing to issue the ino April 1, 1998 solely because the plardays after the first day of the plan year be
formation they must discloseWe esti claims the increased cost exemptioginning on or after January 1, 1998, but in
mate the start up costs for nonfederal-gowinder section 2705(c)(2) of the PASt no event can the notice be provided later
ernmental plans that take this exemptiohased on assumptions inconsistent witthan March 31, 1998. Such notice shall
to range from $2.1 million to $5.5 million. the rules under paragraph (f), provideéhclude the name of the plan; the name,
Notice of Use of fAnsition Period: that the plan is amended to comply witladdress, and telephone number of the plan
With respect to the increased cost exemphe parity requirements no later tharsponsor or plan administrator; the €m
tion, the interim rules provide in para March 31, 1998 and the plan complieployer identification number; and the plan
graph (g)(3) a transition period for comwith the certain notice requirement#& number In addition, such notice must be
pliance with the requirements ofnonfederal governmental plan satisfieprovided at no chae to participants
paragraph (f). Under paragraph (g)(3), nthe notice requirements only if such planvithin 30 days after receipt of a written
enforcement action shall be taken againptrovides notice to the Department ofequest for such notification.
a nonfederal governmental plan that islealth and Human Services of the ptan’ Burden:

Year Total Total Average Burden Cost
Respondents Responses Time per Hours (range)
(range) (range) Response (range)
(range)
1998 531to0 2,441 531to0 2,441 2 minutes 4 tol7 $250 to
$1,151
1999 - - - - -
2000 - - - - -
TOTALS 531t0 2,441 531t0 2,441 2 minutes 41017 $250 to
$1,151

We have submitted a copy of this prokeeping requirements, please mail copiekl81, 1182, and 191-1194), as amended

posed rule to OMB for its review of thedirectly to the following addresses: by HIPAA (Pub. L. 104-191, 10 Stat.
information collection requirements inOffice of Information and Regulatory 1936) and MHR (Pub. L. 104-204, 10
8146.136.These requirements are not ef Affairs Stat. 2944), and Secretary of LalsaDrder
fective until they have been approved byffice of Management and Budget No. 1-87, 52 FR 13138pril 21, 1987.
OMB. Room 10235 The Department of Health and Human
If you comment on any of these infor New Executive Cffce Building Services interim final rule is adopted pur
mation collection and recordkeeping reWashington, DC 2053@ttn: Allison suant to the authority contained in sec
quirements, please mail copies directly tblerron Eydt, HCR Desk Oficer. tions 2701, 2702, 2705, 2¥12712, 2713,
the following: DATED: 2721, 2722, 2723, and 2792 of the PHS
Health Care Financingdministration, Act (42 U.S.C. 300gg, 300gg-1,
Office of Information Services, Gerald B. Lindrew 300gg-5, 300gg-11, 300gg—12, 300gg-
InformationTechnology Investment ~ Deputy Director Pension antiVelfare 13, 300gg—21, 300gg—22, 300gg—23, and
Management Group, BenefitsAdministration, 300gg-92), as established by KR
Division of HCFA Enterprise Office of Policy and Research (Pub. L. 104-191, 10 Stat. 1936) and
Standards, ; MHPA (Pub. L. 104-204,10 Stat. 2944).
Room C2-26-17, 7500 Security ~ ortory Authority ( . )
Boulevard, The Department of théreasury tempo
Baltimore, MD 21244-1850. rary rule is adopted pursuant to the authofdoption ofAmendments to the

ATTN: John Burke HCR-2891-IFC ity contained in sections 7805 and 9833 dRegulations

We have submitted a copy of this rulehe Code (26 U.S.C. 7805, 9833), a
to OMB for its review of these informa amended by HWRA (Pub. L. 104-191,10
tion collections. A notice will be pub Stat. 1936) and thEaxpayer Reliefct of
lished in theFederal Registerwhen ap 1997 (Pub. L. 105-34]11 Stat. 788).
proval is obtained. Interested persons are The Department of Labor interim fina
invited to send comments regarding thisule is adopted pursuant to the authoritpaRT 54— PENSION EXCISHAXES
burden or any other aspect of these cellecontained in sections 107, 209, 505, 701—
tions of information. If you comment on703, 71, 712, and 731-734 of ERISA9 Paragraph 1The authority citation for
these information collection and recerdU.S.C. 1027, 1059,1B5, 171-173, part 54 is amended by revising the entries

Fnternal Revenue Service
26 CFR Chapter |

Accordingly, 26 CFR Part 54 is
Iamended as follows:
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for §854.9801-1Tthrough 54.9801-6T Excepted benefitmeans the benefits the benefits described in paragraph (b)(2),
and 54.9802-1,Tby removing the entries described as excepted in §54.9831-1T(b({3), (4), or (5) of this section (or any cem
for §854.9804—-1Tand 54.9806-1,Tand r  x  x x bination of these benefits).

by adding entries for §§54.9812-1T o+ x %

54.9831-1T and 54.9833-1To read in  Health insurance coverageeans ben
part as follows: efits consisting of medical care (provided54.9806—1T[Redesignated as

Authority: 26 U.S.C. 7805 ** * directly, through insurance or reimburse §54.9833-1T]
Section 54.9801-17lso issued under Ment, or otherwise) under any hospital or , . .

26 U.S.C. 9833, medical service policy or certificate, hos Pat 7. Section 54.9806-1% redesig
Section 54.9801—2Tlso issued under Pital or medical service plan contract, oPated as 854.9833—Hnd amended by:

26 U.S.C. 9833 HMO contract ofered by a health insur ( )1(-1) Revising redesignated paragraph
Section 54.9801—3Tlso issued under @nce issuer However benefits described (@N4). _

26 U.S.C. 9833, in §54.9831-1T(b)(2) are not treated as 2+ Revising the first sentence of redes

i _ : benefits consisting of medical care. ignated paragraph (a)(2).
ZGSStgloCn :;é%gm 48lso issued under g The revisions read as follows:

Section 54.9801-5%lso issued under Par 4. In §54.9801—4Tparagraph 8§54.9833—-1Effective dates (temporgy.

2 .S.C. 1 4 1 n . .

9233‘8 C. 980L()(4), 98OL(E)(3). andy) 5 is revised to read as follows: (a) General effective dates(1) Non-
Section 54.9801-6TlIso issued under §54.9801-4TRules elating to g?#srcv'\[l'i\;?)gr%i?;geﬂ Ft:’rlw?snie Eggﬁptczzp

26 U.S.C. 9833. i '
Section 54.9802—1Flso issued under creditable coverage (tempor ter 100 of Subtitle K and §854.9801-1T

26 U.S.C. 9833. (@) *** through 54.9806-1,T54.9802-1T and
Section 54.9812-18lIso issued under (2) Excluded coverage Creditable 54.9831-1Tapply with respect to group

26 U.S.C. 9833. coverage does not include coverage-cofiealth plans for plan years beginning after
Section 54.9831-1TlIso issued under Sisting solely of coverage of exceptedune 30, 1997.

26 U.S.C. 9833. benefits (described in §54.9831-1T). (2) Collectively bagained plans. Ex-
Section 54.9833-17lso issued under X% x % % cept as otherwise provided in this section

26 U.S.C. 9833. (other than paragraph (a)(1) of this sec

Par 2. In §54.9801—1Tparagraph (a) Par 5. In §54.9801—5Tthe_first sen tion), ip the case of a group health plan
tence of paragraph (a)(3)(vi) is revised tpnaintained pursuant to one or more-col
read as follows: lective bagaining agreements between
employee representatives and one or more

is revised to read as follows:

54.9801-1TBasi d
s asts and scope 854.9801-5TCertification and

(temporay). discl ¢ . employers ratified beforAugust 21,
i ) ISCIOSUE Of pevious coverage 1996, Chapter 100 of Subtitle K and

(a) Statutoy basis. Sections 54.9801— (temporay). §§54.9801—1Tthrough 54. 9801—6T

1T through 54.9801-6754.9802-1T" ., 54.9802-1T and 54.9831-1THo not
54.9812-1754.9831-1Tand 54.9833- (3) *** apply to plan years beginning before the

1T (portablllty SeCtions) implement Chap (V|) Excepted benefits; Categories ofater of July 1, 1997, or the date on which

teenruleogocﬁeS:fbfggésK of the Internal Rev - fits. No certificate is required to bethe last of the collective bgaining agree
' furnished with respect to excepted bendnents relating to the plan terminates-(de
* ok k% % fits described in §54.9831—17* * termined without regard to any extension

Par 3. Section 54.9801-2F amended thereof agreed to aftéugust 21, 1996).

* * * * * * % %
by:

1. Revising the introductory text. §54.9804-1T[Redesignated as % ok % %

s it §54.9831-1T]
2. Revising the definition ofxcepted Par 8. Section 54.9812—1iF added to

benefits. o _ Par 6. Section 54.9804—1i redesig read as follows:
3. Revising the definition diealth in 5109 as §54.9831-14nd revised in

surance coverage. paragraph (b)(1) to read as follows: 854.9812-1TParity in the application of
The revisions read as follows: certain limits to mental health benefits

. §54.9831-1TSpecial vles elating to temporar).
854.9801-2TDefinitions (temporay). group health plans (temporg. (temporay)

Unless otherwise provided, the defini Xk k& %
tions in this section govern in applying
the provisions of §854.9801-1firough

(a) Definitions. For purposes of this
section, except where the context clearly
(b) Excepted benefits(1) In general. indicates otherwise, the following defini

The requirements of §854.9801-1Tions apply:

54.9801-67 54.9802-1154.9812-1T through 54.9801-6T54.9802-1Tand  Aggregate lifetime limimeans a dollar

54.9831-1Tand 54.9833-1T 54.9812-1Tdo not apply to any group limitation on the total amount of specified
O A health plan in relation to its provision ofbenefits that may be paid under a group
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health plan for an individual (or for a (4) Examples.The rules of paragraphsthe plan sponsor is considering each of the following
group of individuals considered a singlg€b)(2) and (3) of this section are illus oPtions: _ _
unit in applying this dollar limitation, trated by the following examples: (A) Making no change in the plan so that claims

h f i | | paid for treatment of substance abuse and chemical
suc a)s a family or an employee pius Example 1.() Prior to the dctive date of the dependency continue to count in applying the annual
spouse).

L ~ mental health parity provisions, a group health plafimit on mentql health benefits; _ _
Annual limitmeans a dollar limitation had no annual limit on medical/sizal benefits and ~ (B) amending the plan to count claims paid for

on the total amount of specified benefitsad a $10,000 annual limit on mental health bendréatment of substance abuse and chemical depen
that may be paid in a 12-month periodits. To comply with the parity requirements of thisd€ncy in applying the annual limit on medicalgur
under a plan for an individual (or for aParagraph (b), the plan sponsor is considering eabR! benefits (rather than counting those claims in ap

R . . of the following options: plying the annual limit on mental health benefits);
group of individuals considered a single (A) Eliminating the plars annual limit on mental ~ (C) amending the plan to provide a new category
unit in applying this dollar limitation, such neajth penefits: of benefits for treatment of chemical dependency

as a family or an employee plus spouse).  (B) Replacing the plas’previous annual limit on and substance abuse that is subject to a separate,
Medical/sugical benefitsmeans bene mental health benefits with a $500,000 annual limiower limit and under which claims paid for treat
fits for medical or sugical services, as de ©" all benefits (including medical/gical and men ment of substance abuse and chemical dependency
fined der the t fth | but d tal health benefits); and are counted only in applying the annual limit on this
me_ under the terms ot the p an1, utdoes (C) Replacing the plas’previous annual limit on Separate category; and
not include mental health benefits. mental health benefits with a $250,000 annual limit (D) amending the plan to eliminate distinctions
Mental health benefitsneans benefits on medical/sugical benefits and a $250,000 annuabetween medical/sgical benefits and mental health
for mental health services, as definedimit on mental health benefits. benefits and establishing an overgll Iimit' on be.nefits
under the terms of the plan, but does not (i) In this Example 1each of the three options I;fferted utnd;:‘r thtc)e tplan unger whlcg cLalms plalgi for
: - being considered by the plan sponsor would complyeatment of substance abuse and chemical éepen
include benefits for t,reatment of sub with the requirements of this section because thegency are counted with medical/gical benefits and
stance abuse or chemical dependency qfter parity in the dollar limits placed on mental health benefits in applying the overall limit
(b) Requiements egading limits on medical/sugical and mental health benefits. (i) In this Example 4the group health plan is
benefits—(l) In general—(i) General Example 2.(i) Prior to the dective date of the described in paragraph (b)(3) of this section.- Be
parity requirement. A group health plan mental health parity prov_isi_ons, a group healt_h planause mental health -benefits are glefined iq-para
that provides both medical/gical bene had a $100,000 annual limit on medicaléscal in-  graph (a) of this section as excluding benefits for
. - patient benefits, a $50,000 annual limit ontreatment of substance abuse and chemical depen
fits and mental health benefits must GOmmedical/sut\l;ical outpatient benefits, and a $100,00Glency the inclusion of benefits for treatment of sub
ply with paragraph (b)(2), (3), or (6) ofannual limit on all mental health benefitSo com  stance abuse and chemical dependency in applying

this section. ply with the parity requirements of this paragraphan aggregate lifetime limit or annual limit on mental
(i) Exception. The rule in paragraph (b), the plan sponsor is considering each of the fohealth benefits under option (A) of thisxample 4
lowing options: would not comply with the requirements of para

(b)(l)(l) (.)f t.hIS section dpes not apply if & (A) Replacing the plas’previous annual limit on graph (b)(3) of this section. Howeyeaptions (B),
plan satisfies the r'equwe'ments of Par&nental health benefits with a $150,000 annual limi(C), and (D) of thisExample 4would comply with
graph (e) or (f) of this section. on mental health benefits; and the requirements of paragraph (b)(3) of this section
(2) Plan with no limit or limits on less  (B) Replacing the plas’previous annual limit on because they fr parity in the dollar limits placed
than one-thid of all medicaI/SLgicaI mental health benefits with a $100,000 annual limibn medical/sugical and mental health benefits.

) : _~ ON mental health inpatient benefits and a $50,000
benefits. If a plan does not include an-ag annual limit on mental health outpatient benefits. (5) Determining one-thid and two-

greg_ate “fe_t'me or annual .“mlt on any (i) In this Example 2geach option under consid thirds of all medical/sugical benefits.
medical/sugical benefits or includes ag eration by the plan sponsor would comply with thg- f thi h (b). the d
gregate lifetime or annual limits thatrequirements of this section because thdgrajar or purpqses of this paragraph ( )’_t eae
app'y to less than one-third of all medity in the dollar limits p!aced on medical/glcal term_lnatlon Of Whethe_r the p_ortlon of
ical/sugical benefits, it may not impose"d mental health benefits. . medical/sugical benefits subject to a
an aggregate lifetime or annual limit; re, Example 3.(i) A group health plan that is sub |imit represents one-third or two-thirds of

) . ject to the requirements of this section has no agarg|| medical/sumical benefits is based on
spectively on mental health benefits. gate lifetime or annual limit for either medical/giar 9
the dollar amount of all plan payments for

(3) Plan with a limit on at least two- cal benefits or mental health benefit&vhile the : ) ;
thirds of all medical/sgical benefits. If ~ plan provides medical/sgical benefits with respect me_d|C5‘|/SUg|C3| benefits expected to be
a plan includes an aggregate lifetime g Poth network and out-of-network providers, itpaid under the plan for the plan year (or

. . i | health fi ith i
annual limit on at least two-thirds of a”:jooﬁz:gft-r?é?v\\l/fri ';ri?/fger:at benefits wit resDeﬁ;]r the Portl'onbOf ”;_e p:]arf]ei/f(taarhaﬁer a
medical/sugical benefits, it must either— () | this Example 3the plan complies with the change in plan benefits thatedts the ap

(i) Apply the aggregate lifetime or an requirements of this section because thdgrggar  PlIC@PIlity Of the aggregate lifetime or an
nual limit both to the medical/sgical ity in the dollar limits placed on medical/gical Nual limits). Any reasonable method may
benefits to which the limit would other and mental health benefits. be used to determine whether the dollar

wise apply and to mental health benefits Example 4. (i) Prior to the dective date of the gmounts expected to be paid under the

. . . mental health parity provisions, a group health plal : : thi _
in @ manner that does not distinguish beﬁad an annual limit on medical/gizal benefits and Blan will constitute one-third or two

tween the medical/sgical and mental a separate but identical annual limit on mental heaidlirds of the dollar amount of all plan pay
health benefits; or benefits. The plan included benefits for treatment ofMents for medical/sgical benefits.

(i) Not include an aggregate lifetimesubstance abuse and chemical dependency in its def (6) Plan not described in paragraph
or annual limit on mental health benefitécr:giir‘:]’; Ofa if;fffgrtat'reh;fr:te*;nb;n:lfjgift-\::gdggglsyé _D)(2) or (3) of this section(i) In gen
that is Ie_ss_than the a_lggregate lifetime %emic; dependency were counted in applying the a_l. A group health plan that is notdeT
annual limit, respectivelyon the med  annyal limit on mental health benefitso comply ~ Scribed in paragraph (b)(2) or (3) of this

ical/sugical benefits. with the parity requirements of this paragraph (b)section, must either—
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(A) Impose no aggregate lifetime or-anclude an annual limit on mental health benefits thafiar year and a plan yean employer who
nual limit, as appropriate, on mentajs ot less than the weighted average of the annuainployed an average of at least two but
health benefits; or limits applicable to each category of medicaur o e than 50 employees on business

e L. cal benefits. In this example, the minimum . .

(B) Impose an aggregate lifetime OF anygignted average annual limit that can be applied @aYs during the preceding calendar year
nual limit on mental health benefits that isnental health benefits is $640,000 (40% and who employs at least two employees
no less than an average limit for med$100,000 + 60% x $1,000,000 = $640,000). on the first day of the plan yeaBee sec
ical/sugical benefits calculated in the fol ) tion 9831(a) and §54.9831-1T(a), which
lowing manner The average limit is cal () Rule in the case of separate benefBrovide that this section (and certain other
culated by taking into account thePackageslf a group health plan térs sections) does not apply to any group
weighted average of the aggregate-lifet"v_0 or more be_neﬁt packages, _the Chealth plan for any plan year if, on the
time or annual limits, as appropriate, thaftirements of this section, including the;. qay of the plan yeathe plan has
are applicable to the categories of med*€Mption provisions in paragraph () Oke\ver than two participants who are cur
ical/sugical benefits. Limits based on-deth!S section, apply separately to each-bepq employees.
livery systems, such as inpatient/outpafiit Package. Examples of a group health oy gyjjes in determining employer size.
tient treatment or normal treatment oP!an that ofers two or more benefit pack £qr humoses of paragraph (e)(1) of this
common, low-cost conditions (such a&9es include a group health plan that ofgqtign_
treatment of normal births), do not consti’®s employees a choice between indem ;) A persons treated as a single em
tute categories for purposes of this pard!ity coverage or HMO coverage, and &over under subsections (b), (c), (m), and
graph (b)(6)()(B). In addition, for pur 9roup health plan that provides one bengq) of section 414 are treated as one em
poses of determining weighted average&! Package for retirees and a fiifent poyer:
any benefits that are not within a category€nefit package for current employees. iy |t an employer was not in existence
that is subject to a separately-designated (d) Applicability—(1) Group health {houghout the preceding calendar year
limit under the plan are taken into accourR!ans- The requirements of this sectionyhether it is a small employer is deter
as a single separate category by using &RP!Y t© a group health planfefing both  nined based on the average number of
estimate of the upper limit on the dollarmedical/sugical benefits and mental gmployees the employer reasonably ex
amount that a plan may reasonably be eR€alth benefits regardless of whether thgects to employ on business days during
pected to incur with respect to such bendnental health benefits are administereghe current calendar year; and
fits, taking into account any other applicaSeparately under the plan. (i) Any reference to an employer for
ble restrictions under the plan. (2) Health insurance issuersSee 29 pyrposes of the small employer exemp

(i) Weighting. For purposes of this CFR 2590.712(d)(2) and 45 CFRijon includes a reference to a predecessor
paragraph (b)(6), the weighting applical46.136(d)(2), which provide that healthof the employer
ble to any category of medical/gigal insurance issuers fefing health insur  (f) |ncreased cost exemptien(1) In
benefits is determined in the manner s@nce coverage for both medicaligical general. A group health plan is not sub
forth in paragraph (b)(5) of this sectiorPenefits and mental health benefits ifect to the requirements of this section if
for determining one-third or two-thirds ofconnection with a group health plan argne requirements of this paragraph (f) are
all medical/sugical benefits. subject to rules similar to those applicableatisfied. If a plan éérs more than one

(i) Example. The rules of this para t0 group health plans under this section. henefit package, this paragraph (f) applies
graph (b)(6) are illustrated by the follow (3) Scope.This section does not—  separately to each benefit package.- Ex
ing example: () Require a group health plan to procept as provided in paragraph (h) of this

Example. (i) A group health plan that is subjectVid?- any mental health beneﬁts;-c-)r ; seation, a plan must comply With the r?
to the requirements of this section includes a (“) Affect the tarms. ar.ld conditions {in qu”?mems of paragraph (0)(D)() (_)f t_hls
$100,000 annual limit on medical/gizal benefits Cluding cost sharing, limits on the numbesection for the first plan year beginning
related to cardio-pulmonary diseas@e plan does Of Visits or days of coverage, require on or after January 1, 1998, and must-con
not include an annual limit on any other category oments relating to medical necessitg tinue to comply with the requirements of
;nOeOZlZalt/ﬁ;géc(ﬁlatr)z:?gltjsﬁ:;epﬂinp:;rtsggc:osrt:]aetdquiring _p_rior agthorization for t_re_atment,paragraph (b)(2)(i) of this section until the
ical/sugical benefits are related to cardio-pul or requiring primary care phy_S|C|an$L pIan satisfies the requwements in this
monary diseases.The plan determines that ferrals for treatment) relating to theparagraph (f). In no event is the exemp
$1,000,000 is a reasonable estimate of the upp@mount, duration, or scope of the mentalon of this paragraph (f) fefctive until 30
limit on the dollar amount that the plan may incuhealth benefits under the plan except agays after the notice requirements in para
Yzzcsfjsizftbfng’isomer 60% of payments formechplecificallly provided in paragraph (b) ofgraph (f)(3) of this section are satisfied.

(i ?n this Examplle,the olan is not described in this section. _ If the raquirements of this paragraph (f)
paragraph (b)(3) of this section because there is not (€) Small employer exemptien(1) In  are satisfied with respect to a plan, the ex
one annual limit that applies to at least two-thirds ogeneral. The requirements of this sectionemption continues in f&fct (at the plas
all medical/sugical benefits. Furthethe planis not do not apply to a group health plan for @iscretion) until September 30, 2001,
described in paragraph (b)(2) of this section becausian year of a small employerFor pur even if the plan subsequently purchases a
more than one-third of all medical/gizal benefits - . . .
are subject to an annual limit. Under this paragrapRCS€S of this paragraph (e), th.e temnall dlfferent policy from the same or afeif
(b)(6), the plan sponsor can choose either to includ@MPloyermeans, in connection with aent issuer and regardless of any other
no annual limit on mental health benefits, or te ingroup health plan with respect to a calerchanges to the plasmbenefit structure.
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(2) Calculation of the one-peent in  the requirements of paragraph (b)(1)(i) 0f.00500) for the pool.The issuer informs the te
crease—(i) Ratio. A group health plan this section and must extend for a periofi4esting plan and the other plans in the pool of the
satisfies the requirements of this pareof at least six consecutive calendafcuation: .

. . . . (i) In this Example 2none of the plans satisfy
graph (f)(2) if the application of para months. Howeverin no event may the ¢ requirements of this paragraph (f)(2) and a plan
graph (b)(1)(i) of this section to the plarbase period begin prior to September 2@at purchases a policy not complying with the re
results in an increase in the cost under tH®96 (the date of enactment of the Mentajirements of paragraph (b)(1)(i) of this sectionvio
plan of at least one percerithe applica Health ParityAct (Pub. L. 104-204, 10 lates the requirements of this section.
tion of paragraph (b)(1)(i) of this sectionStat. 2944)). _ Bxample 3.(i) A partially insured plan is collect

- . : ing the information to determine whether it qualifies
results in an increased cost of at least 0|_’1e(v) _ Ratmg pools. For plgns that are ¢ ihe exemption. The plan administrator deter
percent under a group health plan only i€ombined in a pool for rating purposesmines the incurred expenses for the base period for
the ratio below equals or exceedshe calculation under this paragraph (f)(2he self-funded portion of the plan to be $2,000,000
1.01000. The ratio is determined as fol for each plan in the pool for the base peand the administrative expenses for the base period
lows: riod is based on the incurred expenditurd§' the self-funded portion to be $200,000. For the

insured portion of the plan, the plan administrator

(A) The incurred expenditures duringof the pool, whether or not all the plans ”?equests data from the insurdor the insured per

the base period, divided by ' ' the poo'l have partic!pated in the pool fofion of the plan, the plas’own incurred expenses
(B) The incurred expenditures duringthe entire base period. (Howeyvenly for the base period are $1,000,000 and the adminis
the base period, reduced by—- the plans that have complied with paratrative expenses for the base period are $100,000.

(1) The claims incurred during thegraph (b)(1)(i) of this section for at least'he plan administrator determines that under the
base period that would have been deniesix months as a member of the pook safe'f'f“”ded portion of the plan, the claims incurred
. . . or the base period that would have been denied
under the terms of the plan absent plaisfy the requirements of this paragraphl,ger the terms of the plan absent the amendment
amendments required to comply with thigf)(2).) Otherwise, the calculation undemre $0 because the self-funded portion does not
section; and this paragraph (f)(2) for each plan is-calcover mental health benefits and the maadminis
(2) Administrative expenses attribut culated by the plan administrator based dfgtive costs attributable to complying with the re

able to complying with the requirementghe incurred expenditures of the plan, ~ duirements of this section are $1,000e issuer de
termines that under the insured portion of the plan,

of t,hls section. . (VI) Examples:The rules of this para the claims incurred for the base period that would
(i) Formula. The ratio of paragraph graph (f)(2) are illustrated by the follew naye been denied under the terms of the plan absent

(H(2)(i) of this section is expressed mathing examples: the amendment are $25,000 and the administrative

ematically as follows: costs attributable to complying with the require

Example 1. (i) A group health plan has a planments of this section are $1,000hus, the total in
IE > 1.01000 year that is the calendar yedrthe plan satisfies the cyrred expenditures for the plan for the base period
m =41 requirements of paragraph (b)(1)(i) of this section agye $3,300,000 ($2,000,000 + $200,000 +
- (C + ) of January 1, 1998. On September 15, 1998, “?9_[,000,000 + $100,000 = $3,300,000) and the total

. _ plan determines that $1,000,000 in claims have beefy, o nt of expenditures for the base period had the
(A) IE means the incurred expeRndiincurred during the period between January 1, 1998an not been amended to comply with the reguire

tures during the base perod: and June 30, 1998 and reportedAngust 30, 1998. ents of paragraph (b)(1)(i) of this section are
(B) CEmeans the claims incurred dur The plan also determines that $100,000 in adminigz >73 0o ($3,300,000 — ($0 + $1,000 + $25,000 +

ing the base period that would have be%’?éiz\elfthcgZtrzuhpaxgaﬁﬁiﬂarﬁrL:élrS;rErmaell\tl;?rqeegﬁ%l’ooo) = $3,273,000).
denied under the terms of the p|an abse ) P e (i) In this Example 3the plan does not satisfy
Qéneflts. Thus, the plan determines that its |n(:urreqhe requirements of this paragraph (f)(2) because the

lan amendments required to comply wit i i
{)h' fi q Ply I@xpendnures for the Pase period are_$l';oo’009pplication of this section does not result in an in
IS section o . Thg plan also dete!’mlnes that the claims incurregaased cost of at least one percent under the terms
(C) AE means administrative costs reduring the base period that would have been denl%q the plan ($3,300,000/$3,273,000 = 1.00825).
lated to claims irCE and other adminis under the terms of the plan absent plan amendments

. . . required to comply with this section are $40,000 and 3) Notice of exemptica(i) Partici-
trative costs attributable to Complymgthat administrative expenses attributable to comply (3) P M

With__the requirements Of_ this section. ing with the requirements of this section ard?@nts and beneficiaries(A) In genera!. ]
(iii) Incurred expenditugs. Incured $10,000.Thus, the total amount of expenditures fofA group health plan must notify partici
expenditues meansactual claims in the base period had the plan not been amendedpants and beneficiaries of the pkudeci
curred during the base period and refomply with the requirements of paragraph (b)(1)(ision to claim the one-percent increased
- . f thi ti 1,050,000 ($1,100,000 — : - -
ported within two months following the ?$40 6%§i°$'1%”08‘6;3:$$1 050,000) ¢ cost exemption.The notice must include
base per_|0d- and administrative costs for (i) In this Example 1the plan satisfies the re the following information: .
all benefits under the group health planuirements of this paragraph (f)(2) because the ap (1) A statement that the plan is exempt
including mental health benefits and medplication of this section results in an increased cogtom the requirements of this section and
ical/sugical benefits, during the base-pe?f at least one percent under the terms of the plag description of the basis for the exemp
riod. Incurred expenditures do not—in($1‘100‘000/$1’050‘000:1'04762)' tion;
’ . P Example 2.(i) A health insurance issuer sells a !
cIuQe premlums.. ) group health insurance policy that is rated on a (2) The name and telephone number of
(iv) Base period. Base perigdeans pooled basis and is sold to 30 group health planthe individual to contact for further infor
the period used to calculate whether th@ne of the group health plans inquires whether ination;
plan may claim the one-percent increas%ﬁ‘a"f'ﬁi for the O”G'F]ferce”tﬂ:””e";‘seldt?OStfeX‘;’:‘p (3) The plan name and plan number
. . . on. e Issuer performs the calculation for the, .
cost exer_npnon n thls_paragraph (Mhe _pool as a whole and determines that the applicatio(nPN)’ .
base period must begin on the first day ip this section resuits in an increased cost of 0.500 (4) The plan administratts name, ad

any plan year that the plan complies witlercent (for a ratio under this paragraph (f)(2) ofiress, and telephone number;
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(5) For single-employer plans, the plan (i) In this Examplethe plan has sent the noticethis section, the plan may change issuers
sponsofs name, address, and telephori@ @ manner that complies with this paragraplyithout having to meet the requirements
number (if diferent from paragraph OO of paragraph (f) of this section again-be
(N(3)(D)(A)(3) of this section) and the (i Federal agenciesA group health fore September 30, 2001.
plan sponsds employer identification pan that is a church plan (as defined in (h) Effective dates-(1) In general.
number (EIN); section 414(e)) claiming the exemption of Ne requirements of this section are ap

(6) The efective date of the exemption; s paragraph (f) for any benefit packagglicable for plan years beginning on or

(7) The ability of participants and bene st provide notice in accordance with th@fter January 1, 1998.
ficiaries to contact the plan admi”iStratoFequirement of this paragraph (f)(3)(ii). (2) Limitation on actiong(i) Except as
to see how benefits may befeafted as a g requirement is satisfied if the plarProvided in paragraph (h)(3) of this sec
result of the plars claim of the exemp gon4q 5 copyto the address designated bjion, no enforcement action is to be taken
tion; and . the Secretary in generally applicable guid?y the Secretary against a group health

(8) The availability upon request and ;.o o the notice described in paragraghf@n that has sought to comply in good

free of chage, of a summary of the Infor ¢ iy ¢ this section identifying the ben faith with the requirements of section

mation required under paragraph ((4) of 1 backage to which the exemption.ap9812, With respect to a violation that-oc
this section.

: plies. For any other group health plan, seg!rs before the earlier of—
_(B) Use of summarof material 8due g e o590 712(1)(3)ii)(B). (A) The first day of the first plan year
“f”s n COV‘?‘E?ySﬁ"'CGS or be”ef'tSf'A (4) Availability of documentationThe ~beginning on or aftekpril 1, 1998; or
an may satisfy the requirements of para . -
Sraph (f;/(S)(i)(A) of thi(i section by p?ro blan must make available to participants (B) January 1, 1999. .
and beneficiaries (or their representa (i) Compliance with the requirements

Y PR I e 1y o et ard ot o i s 1 et deemed o o i

. . ) ) - i i compliance with the requirements of sec
this section) with a summary of matengfnary_ of the information on which the €x fion 9812,
reductions in covered services or benefi§MPtion was basedan individual who is == The rules of thi h (hy2
required under 29 CFR 2520.104b-3(djjOt @ Participant or beneficiary and who (i) The rules of this paragraph (h)(2)
that also includes the information of thi?réSents a notice described in paragragi® llustrated by the following examples:
paragraph (f)(3)(i). Howevein all cases, (H(3)(i) of th|s_sect|on is conS|de_red to be Eyample 1.() A group health plan has a plan
the exemption is not fdctive until 30 a representative. A representative may year that is the calendar yeaFhe plan complies
days after notice has been sent. request the summary of information bywith section 9812 in good faith using assumptions

. . . - _providina the plan a co of the noticdnconsistent with paragraph (b)(6) of this section re
(C) Dellvery' The notice described in P g P Py lating to weighted averages for categories of bene

this paragraph (f)(3)(i) is required to beProvided to the participant under parag
provided to all participants and beneficiadraph ()(3)(i) of this section with any-in iy 1 this Example 1 no enforcement action
ries. The notice may be furnished by amyflividually identifiable information may be taken against the plan with respect to a vio
method of delivery that satisfies the reredacted_ The summary of information lation resulting solely from those assumptions and
quirements of section 104(b)(1) of thenust include the incurred expendituresiecurring before January 1, 1999.

. . : Example 2 (i) A group health plan has a plan
Employee Retirement Income Securitfhe base period, the dollar amount Oytear that is the calendar yeaFor the entire 1998

Act of 1974 (29 U.S.C. 1024(b)(1)) (e.g.claims incurred during the base periodia, yearthe plan applies a $1,000,000 annual limit
first-class mail). If the notice is providedthat would have been denied under then medical/sigical benefits and a $100,000 annual
to the participant at the participantast terms of the plan absent amendments rémit on mental health benefits.

known address, then the requirements @nuired to comply with paragraph (b)(l)(l) (i) In this Example 2the plan has not sought to

this paragraph (f)(3)(|) are satisfied withof this section. the administrative costs I,ecomply with the requirements of section 9812 in

A . ] . . good faith, and this paragraph (h)(2) does not apply
respect to the participant and all benefilated to those claims, and other adminis
ciaries residing at that address. If a benérative costs attributable to complying (3) Transition period for inceased cost
ficiary’s last known address is féifent with the requirements of this section. Irexemptior—(i) In general. No enforce
from the participans last known address,no event should the summary of informament action will be taken against a group
a separate notice is required to be-prdion include any individually identifiable health plan that is subject to the require
vided to the beneficiary at the benefiinformation. ments of this section based on a violation
ciary’s last known address. (9) Special vles for gpup health in  of this section that occurs befoheril 1,

(D) Example. The rules of this para surance coverage(1) Sale of nonparity 1998 solely because the plan claims the
graph (f)(3)(i) are illustrated by the fol policies. See 29 CFR 2590.712(g)(1) andncreased cost exemption under section
lowing example: 45 CFR 146.136(g)(1) for rules limiting9812(c)(2) based on assumptions incon

Example (i) A group health plan has a plan yearthe right_of an issuer to_sell a_policy with sister?t with the rules u'nder paragraph (f)
that is the calendar year and has an open enrollimédtit parity (as described in 29 CFRof this section, provided that a plan
period every November 1 through November 302590.712(b) and 45 CFR 146.136(b)) to amendment that complies with the-re
The plan determines on September 15 that it-satiplan that meets the requirements of 28uirements of paragraph (b)(1)(i) of this
fies the requirements of paragraph (f)(2) of this seqcFR 2590.712(e) or (f) and 45 CFRsection is adopted andfetive no later
tion. As part of its open enrollment materials, th'“:;.46.136(e) or (f)). than March 31, 1998 and the plan com
plan mails, on October 15, to all participants an . . . . ' . .
beneficiaries a notice satisfying the requirements of (2) Duration of exemptionAfter a plan plies with the notice requirements in para

this paragraph (f)(3)(i). meets the requirements of paragraph (f) gfraph (h)(3)(ii) of this section.
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(i) Notice of plars use of transition Pension and Welfare Benefits fined under the terms of the plan or group

period. (A) A group health plan satisfiespodministration health insurance coverage, but does not
the requirements of this paragraph include mental health benefits.

(h)(3)(ii) only if the plan provides notice 29 CFR Chapter XXV Mental health benefitsneans benefits
to the applicable federal agency and posts ) for mental health services, as defined
the notigg at the Iocation(gs) w%ere d?)cu] 29 CFR Part 2590 is amended as fo{,nger the terms of the plan or group
ments must be made available for exami®*/s" health insurance coverage, but does not
nation by participants and beneficiariepaART 2590—RULESAND include benefits for treatment of sub
under section 104(b)(2) of the EmployegREGULATIONS FOR HEAL TH stance abuse or chemical dependency
Retirement Income Securifyct of 1974, |NSURANCE PORTABILITY AND (b) Requiements egading limits on
and the regulations thereunder (29 CFRENEWABILITY FOR GROUP benefits—(1) In generai—(i) General
2520.104b-1(b)(3)).The notice must i HEAL TH PLANS parity requirrment. A group health plan
dicate the plas decision to use the transi (or health insurance coverageesed by
tion period in paragraph (h)(3)(i) of this 1. The authority citation for Part 2590an issuer in connection w'|th a group
section by 30 days after the first day ofs revised to read as follows: health plan) that provides both

the plan year beginning on or after Janu Authority: Secs. 107, 209, 505, 701-medical/sugical benefits and mental
ary 1, 1998, but in no event later tharf03, 71, 712, and 731-734 of ERISR9 health benefits must comply with para
March 31, 1998. For a group health plak-S-C. 1027, 1059,185, 1171-1173, graph (b)(2), (3), or (6) of this section.
that is a church plan (as defined in sectiohl81, 1182, and 191-1194), as amended (i) Exception. The rule in paragraph
414(e)), the applicable federal agency i@y Pub. L. 104-191,1D Stat. 1936) and (b)(1)(i) of this section does not apply if a
the Department of th@&reasury For a Pub. L. 104-204, 10 Stat. 2944; and Sec plan, or coverage, satisfies the require
group health plan that is not a churchetary of Labots Order No. 1-87, 52 FR ments of paragraph (e) or () of this sec

lan, see 29 CFR 2590.712(h)(3)(he 13139April 21, 1987. tion. L
Eotice must include— (MG (2) Plan with no limit or limits on less

Subpart B—Other Requirements -thi i i
(1) The name of the plan and the plan p q than one thid of all medlcaIISLm_cal
Beneflts. If a plan (or group health insur

number (PN); 2. Section 2590.712 is revised to reaance coverage) does not include an e
(2) The name, address, and telephoras follows: coverag - agg
- ) gate lifetime or annual limit on any med
number of the plan administrator, ity in th licati f ical/sumgical benefits or includes
(3) For single-employer plans, the§ Zrti?r?“?mlis Tc?rrlr?é:t; r?ezﬁﬂ f:ggﬁtg aggregfge lifetime or annual limits that
?:lmel’ address, anqlftgll:photn;e nun:rl?er of o '. apply to less than one-third of all med
e plan sponsor (if diérent from the  (a) Definitions For purposes of this ical/sugical benefits, it may not impose

plan administrator) and the plan sponsor section, except where the context clearlyp aggregate lifetime or annual limit; re
employer identification number (EIN); indicates otherwise, the following defini spectively on mental health benefits.

(4) The name and telephone number gfons apply: (3) Plan with a limit on at least two-
the individual to contact for further infor Aggregate lifetime limimeans a dollar thirds of all mEdicaVSLgical benefits. If

mation; and ~ limitation on the total amount of specifieda plan (or group health insurance cover
(5) The signature of the. plan adminis penefits that may be paid under a grougge) includes an aggregate lifetime or an
trator and the date of the signature. health plan (or group health insuranc@ual limit on at least two-thirds of all

(B) The notice must be provided at n@:overage déred in connection with such medical/sugical benefits, it must either—
chage to participants or their representaa plan) for an individual (or for a group of (i) Apply the aggregate lifetime or an
tive within 15 days after receipt of a writ individuals considered a single unit in-apnual limit both to the medical/sgical
ten or oral request for such notificationplying this dollar limitation, such as abenefits to which the limit would other
but in no event before the notice has begamily or an employee plus spouse). wise apply and to mental health benefits
sent to the applicable federal agency Annual limitmeans a dollar limitation in a manner that does not distinguish be

(i) Sunset.This section does not applyon the total amount of specified benefitsween the medical/sgical and mental
to benefits for services furnished on othat may be paid in a 12-month periothealth benefits; or
after September 30, 2001. under a plan (or group health insurance (ii) Not include an aggregate lifetime

coverage déred in connection with suchor annual limit on mental health
Deputy Commissioner of a plan) for an individual (or for a group of benefits that is less than the aggregate
Internal Revenue. individuals considered a single unit in-aplifetime or annual limit, respectivglypn
plying this dollar limitation, such as athe medical/sgical benefits.
family or an employee plus spouse). (4) Examples.The rules of paragraphs
ActingAssistant Seetary of Medical/sugical benefitsmeans bene (b)(2) and (3) of this section are illus
the Teasuy. fits for medical or sugical services, as de trated by the following examples:
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Example 1 (i) Prior to the déctive date of the dependency continue to count in applying the annual (B) Impose an aggregate lifetime or an

hmedntal healthlplygri_tty provisdi_onT/, a_lglrc:)up hf_etalth ElahmitBon ment;l he{ar:th blenetfits; ol " nual limit on mental health benefits that is

ad no annual limit on medical/giral benefits an (B) amending the plan to coun claims pai orno less than an average limit calculated
had a $10,000 annual limit on mental health bendreatment of substance abuse and chemical depen : . .
fits. To comply with the parity requirements of thisdency in applying the annual limit on medicalgiur 10f medical/sugical benefits in the fel

paragraph (b), the plan sponsor is considering eachl benefits (rather than counting those claims in agowing manner The average limit is cal

of the following options: plying the annual limit on mental health benefits); culated by taking into account the
(A) Eliminating the plars annual limit on mental (C) amending the plan to provide a new categorweighted average of the aggregate-life
health benefits; of benefits for treatment of chemical dependency.

(B) Replacing the plas’previous annual limit on and substance abuse that is subject to a separilg,]e or annual limits, as appropriate, that

mental health benefits with a $500,000 annual limitower limit and under which claims paid for treat fire app.licable to_the gatlegories of med
on all benefits (including medical/gical and men  ment of substance abuse and chemical dependerieal/sugical benefits. Limits based on-de
tal health benefits); and are counted only in applying the annual limit on thidjyery systems, such as inpatient/outpa
(Ct) IRheplﬁﬁirgg th(fe_tplaﬂ_;lﬁr)]revggsoznonoual "mitlol_” -fe?g;a;emC:;Z?noéﬁhin&an 0 eliminate distinctiond €Nt treatment or normal treatment of
mental health benefits with a ,000 annual limi .
on medical/sugical benefits and a $250,000 annuabetween medical/sgical benefits and mental health common, low-cost c_ondltlons (SUCh a_s
limit on mental health benefits. benefits and establishing an overall limit on benefitreéatment of normal births), do not consti
(i) In this Example 1each of the three options offered under the plan under which claims paid fotute categories for purposes of this para
being considered by the plan sponsor would compliyeatment of substance abuse and chemical depjraph (b)(6)(i)(B). In addition, for pur
i e s o i s s e s e o)l poses, of eterminng weihied averages
offer parity in the dollar limits placed on . . L
medical/sugical and mental health benefits. (i) In this Example 4the group health plan is 2Ny Penefits that are not within a category
Example 2.(i) Prior to the dictive date of the described in paragraph (b)(3) of this section.- Bethat is subject to a separately-designated
mental health parity provisions, a group health plafause mental health benefits are defined in-partimit under the plan are taken into account
had a $100,000 annual limit on medicalggeal in-  graph (a) of this section as excluding bgnefits fops a single separate category by using an
D e 4100 colency the nclusion of benciis for reatment of syb Simate of the upper limit on the dollar
medical/sugical outpatient benefits, and a , _ _ _
annual limit on all mental health benefiSo com  Stance abuse and chemical dependency in applyiffnOUNt that a plan may reasonably be ex
ply with the parity requirements of this paragraptan aggregate lifetime limit or annual limit on mentappected to incur with respect to such bene
(b), the plan sponsor is considering each of the fohealth benefits under option (A) of ttixample 4  fits, taking into account any other appkica
lowing options: would not comply with .the reqwremen_ts of para phje restrictions under the plan.
(A) Replacing the plas’previous annual limit on graph (b)(3) of this section. Howeyeptions (B), (i) Weighting. For purposes of this

mental health benefits with a $150,000 annual limitC), and (D) of thisExample 4would comply with h (b)6) th iqhti "
on mental health benefits: and the requirements of paragraph (b)(3) of this sectioR@ragraph (b)(6), the weighting applica

(B) Rep|acing the p|aB’previ0us annual limit on becaus'e they t.ﬁr pal’lty in the dollar limits Placed ble to any Category Of mEdICan.IIL'al
mental health benefits with a $100,000 annual limip" Medical/sigical and mental health benefits. benefits is determined in the manner set
on mental health inpatient benefits and a $50,000 . . forth in paragraph (b)(5) of this section
annual limit on mental health outpatient benefits. (5) Determmmg one-t_hnl and tV‘_’O' for determining one-third or two-thirds of

(i) In this Example 2each option under consid thirds of all medical/sigical benefits. . ‘ .

) ; . all medical/sugical benefits.
eration by the plan sponsor would comply with th¢=or purposes of this paragraph (b), the de ... le. Th | £ thi
requirements of this section because thégrqiar M ati f wheth h ; f (i) Example. The rules of this para
ity in the dollar limits placed on medicaligiral c - anon OF whether the portion of o b 16y are illustrated by the follow
ty In the cofiar Imits piaced on medicaliatal e dical/sugical benefits subject to agng%xample' y

and mental health benefits. L . . tj
Example 3.(i) A group health plan that is sub lIMit represents one-third or two-thirds o

ject to the requirements of this section has no aggra” medical/sugical benefits is based on Example. (i) A group health plan that is subject
gate lifetime or annual limit for either medicalfgiir  the dollar amount of all plan payments foto the requirements of this section includes a
cal benef_its or mgntal health ben_efitWhiIe the medical/sugical benefits expected to be$1|0?'%0? annlégl IimitI on mediggl/gina_ls:ene;fits
o both netmork and out ofnetwork providers, Pa1d Under the plan for the plan year (o2& . MTUANY EOEIEE AR
does not provide mental health benefits with res’peépr the Portion of th_e plan year after 3gory of medical/sigical benefits. The plan deter
to out-of-network providers. change in plan benefits thafexdts the ap mines that 40% of the dollar amount of plan pay
(i) In this Example 3the plan complies with the plicability of the aggregate lifetime or-an ments for medical/sgical benefits are related to
requirements of this section because thégrgfar  nyal limits). Any reasonable method maycardio-%lélcr;wgggw diseasesTbr:e plan dete][n;]ines
g e ol It lces on a2l e used to determine whether the ol SL000000 = e e e e
Example 4. (i) Prior to the dfective date of the amount.s EXpec.ted to be payd under thﬁth respect to the other 60% of payments for med
mental health parity provisions, a group health plaRlan will constitute one-third or two- ical/sugical benefits.
had an annual limit on medical/gizal benefits and thirds of the dollar amount of all plan pay (i) In this Examplethe plan is not described in
a separate but ider_1tica| annual Iimit on mental healifhents for medical/sgical benefits. paragraph (l?)(;’)) of this sgction because therg is not
ubstance abuse and chemical dependency m s ag¢ (6) P1an not described in paragraph 31° SRS, LTRSS R SEE BN
inition of mental health benefitsAccordingly, fb)(Z) or (3) of this SeCtIG'H'(I) In gen described in paragraph (b)(2) of this section because
claims paid for treatment of substance abuse arff@l.- A group health plan (or group healthnore than one-third of all medical/sigal benefits
chemical dependency were counted in applying thédsurance coverage) that is not describedle subject to an annual limit. Under this paragraph
annual limit on mental health benefitSo comply in paragraph (b)(2) or (3) of this section{p)(6), the plan sponsor can choose either to include
it e ety requrementsof 1 paragranh (must cither— 0 aonual It o mera el b orto
e plan sponsor is considering each of the followin I
optigns: P ’ ’ (A) I_mpose no aggregate lifetime Or_anis not less than the weighted average of the annual
(A) Making no change in the plan so that claimdlual limit, as appropriate, on mentalimts applicable to each category of medicatgsur
paid for treatment of substance abuse and chemiddealth benefits; or cal benefits. In this example, the minimum
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weighted average annual limit that can be applied taess days during the preceding calendant issuer and regardless of any other

mental health benefits is $640,000 (40% x $100.000ear and who employs at least two-enchanges to the plambenefit structure.

+60% x $1,000,000 = $640,000). . : :
ployees on the first day of the plan year (2) Calculation of the one-peent in

(c) Rule in the case of separate beneffe€€ section 732(a) of th&ct and crease—(i) Ratio_. A group health plan
packages]f a group health p|an tdrs §2590732(a), which prOVide that this sec.(0r' group health Insurance vaeraQE} sat
two or more benefit packages, the retion (and certain other sections) does nasfies t_he requirements of this paragraph
quirements of this section, including theaPply to any group health plan (and healttf)(2) if the application of paragraph
exemption provisions in paragraph (f) ofnsurance issuer fefring coverage in cen (b)(2)(i) of this section to the plan (or to
this section, apply separately to each-befi€ction with a group health plan) for anysuch coverage) results in an increase in
efit package. Examples of a group healthlan year if, on the first day of the planthe cost under the plan (or for such cever
p|an that ofers two or more benefit pa.ck year the plan has fewer than two par—tICI age) of at least one perC'el’ifhe appllca
ages include a group health p|an that opants who are current employees. tion of parag-raph (b)(l)(l) of this section
fers employees a choice between indem (2) Rules in determining employer sizeresults in an increased cost of at least one
nity coverage or HMO coverage, and &0r purposes of paragraph (e)(1) of thigercent under a group health plan (or for
group health plan that provides one ben&ection— such coverage) only if the ratio .be'low
fit package for retirees and a ifent (i) All persons treated as a single emequals or exceeds 1.01000he ratio is
benefit package for current employees. Pployer under subsections (b), (c), (m), angetermined as follows: . .

(d) Applicability—(1) Group health (0) of section 414 of the Internal Revenue (A) The incurred expenditures during
plans. The requirements of this sectionCode of 1986 (26 U.S.C. 414) are treatetfe base period, divided by .
apply to a group health planfefing both as one employer; (B) The mcurred expenditures during
medical/sugical benefits and mental (i) If an employer was not in existencelh® base period, reduced by —
health benefits regardless of whether th&roughout the preceding calendar year (1) The claims incurred during the
mental health benefits are administerewhether it is a small employer is deteraSe period that would have been denied
separately under the plan. mined based on the average number gfder the terms of the plan absent plan

(2) Health insurance issuersThe re employees the employer reasonably e)gme'ndr.'nents required to comply with this
quirements of this section apply to @ects to employ on business days durinﬁe(cg)ozaerlnn'?fstrat' e expenses attribut
health insurance issuerfefing health in  the current calendar year; and able to corlnl in vaithx'[F;1e re uiren|1eLrj1ts
surance coverage for both medicalggur  (iii) Any reference to an employer for . sectioF;]y g a
cal benefits and mental health benefits ipurposes of the small employer exemp (i) Formula. The ratio of paragraph
connection W|th.a group health plan. tion includes a reference to a predecess&s(z)(i) of this section is expressed math

(3) Scope.This section does not—  of the employer ematically as follows:

(i) Require a group health plan (or (f) Increased cost exemptier(1) In '
health insurance issuerfefing coverage general. A group health plan (or health IE
in connection with a group health plan) tansurance coveragefefed in connection IE — (CE +AE)
provide any mental health benefits; or ~ with a group health plan) is not subject to

(i) Affect the terms and conditions{in the requirements of this section if the re (A) IE means the incurred expendi
cluding cost sharing, limits on the numbeguirements of this paragraph (f) are satisures during the base period.
of visits or days of coverage, requirefied. If a plan ofers more than one bene (B) CE means the claims incurred dur
ments relating to medical necessitg- fit package, this paragraph (f) appliesng the base period that would have been
quiring prior authorization for treatment,separately to each benefit package.- Exlenied under the terms of the plan absent
or requiring primary care physiciang cept as provided in paragraph (h) of thiplan amendments required to comply with
ferrals for treatment) relating to thesection, a plan must comply with the rethis section
amount, duration, or scope of the mentajuirements of paragraph (b)(1)(i) of this (C) AE means administrative costs re
health benefits under the plan (or ceversection for the first plan year beginnindated to claims irCE and other adminis
age) except as specifically provided iron or after January 1, 1998, and must-cotrative costs attributable to complying
paragraph (b) of this section. tinue to comply with the requirements ofwith the requirements of this section.

(e) Small employer exemptien(1) In  paragraph (b)(1)(i) of this section until the (iii) Incurred expenditwes. Incured
general. The requirements of this sectionplan satisfies the requirements in thigxpenditues means actual claims 4in
do not apply to a group health plan (oparagraph (f). In no event is the exempcurred during the base period and re
health insurance issuerfefing coverage tion of this paragraph (f) ffctive until 30 ported within two months following the
in connection with a group health plan)3ays after the notice requirements in pardase period, and administrative costs for
for a plan year of a small employeFor graph (f)(3) of this section are satisfiedall benefits under the group health plan,
purposes of this paragraph (e), the terifi the requirements of this paragraph (fncluding mental health benefits and med
small employemeans, in connection with are satisfied with respect to a plan, the excal/sugical benefits, during the base-pe
a group health plan with respect to a cakmption continues in ffct (at the plars  riod. Incurred expenditures do notin
endar year and a plan yean employer discretion) until September 30, 2001¢lude premiums.
who employed an average of at least tweven if the plan subsequently purchases a(iv) Base period. Base periadeans
but not more than 50 employees on busdifferent policy from the same or aféif the period used to calculate whether the

>1.01000
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plan may claim the one-percent increase@ne of the group health plans inquires whether it (2) The name and telephone number of

cost exemption in this paragraph (fjhe aualifies for the one-percent increased cost exemphe jndividual to contact for further infor

base period must begin on the first day ifC": T"e issuer performs the calculation for the, r .
. .. pool as a whole and determines that the application

any plan year that the plan complies Withy; yis section results in an increased cost of 0.500 (3) The plan name and plan number

the requirements of paragraph (b)(1)(i) Opercent (for a ratio under this paragraph (f)(2) of PN);

this section and must extend for a perio#00500) for the pool.The issuer informs the ve  (4) The plan administratts name, ad

of at least six consecutive calendafuesting plan and the other plans in the pool of thgress, and telephone number;

- calculation. .
months. Howeverin no event may the (i) In this Example 2none of the plans satisfy (5) For single-employer plans, the plan

base period begin prior to September 2, cquirements of this paragraph (f)(2) and a plapPONSOIS name, address, and telephone

1996 (the date of enactment of the Mentahat purchases a policy not complying with the renumber (if diferent from paragraph

Health ParityAct (Pub. L. 104-204,10D quirements of paragraph (b)(1)(i) of this section-vio(f)(3)(i)(A)(3) of this section) and the

Stat. 2944))‘ !ates the requirements of this section. Iq addition, ewan sponsads employer identification
(V) Rating pOOlS. For plans that are 'SSuer that issues to any of the plans in the poolrehmeer (ElN)'

. . . policy not complying with the requirements of para . .
combined in a pool for rating purpoSesy;anh (b)(1)(i) of this section violates the require  (6) The efective date of the exemption;

the calculation under this paragraph (f)(zgms of this section. (7) The ability of participants and bene
for each plan in the pool for the base pe Example 3.i) A partially insured planiis collect ficiaries to contact the plan administrator
riod is based on the incurred expenditurggg the information to determine whether it qualifiessg see how benefits may bdeafted as a

of the pool, whether or not all the plans ifo" the exemption.The plan administrator deter o1t of the plars claim of the exemp
mines the incurred expenses for the base period for

the pool have participated in the pool fofe seit funded portion of the plan to be $2,000,00§0N; and o
the entire base period. (Howey@nly and the administrative expenses for the base period (8) The availability upon request and
the plans that have complied with parafor the self-funded portion to be $200,000. For théree of chage, of a summary of the infor

graph (b)(1)(i) of this section for at leastnsured portion of the plan, the plan administratomation required under paragraph (f)(4) of
Eequests data from the insurdfor the insured per this section

six months as a member of the pool sa X .

. . . tion of the plan, the plas’own incurred expenses .

isfy the reqmre.mems of this Paragrap%r the base period are $1,000,000 and the adminis (B) Use of summarof material educ
(N)(2).) Otherwise, the calculation undefyative expenses for the base period are $100,0000NS in coveed sevices or benefits.A
this paragraph (f)(2) for each plan is-calThe plan administrator determines that under thplan may satisfy the requirements of para
culated by the plan administrator (or isself-funded portion of the plan, the claims inCUffe\%raph HB)(i)(A) of this section by pro

suer) based on the incurred expenditurdy the base period that would have been denigg, ; ici iciaries (i
) P under the terms of the plan absent the amendmen%dlng participants and beneficiaries (m

of th.e plan. ) are $0 because the self-funded portion does n@tcfcordar_lce Wit.h paragraph (f)(3)())(C) .Of
(vi) Examples. The rules of this para cover mental health benefits and the madminis  this section) with a summary of material

graph (f)(2) are illustrated by the follew trative costs attributable to complying with the re reductions in covered services or benefits
ing examples: quirements of this section are $1,00Me issuer de required under §2520.104b-3(d) that also

termines that under the insured portion of the plai : - -
Example 1. (i) A group health plan has a planthe claims incurred for the base period that WOUFH(EI;)C(ISS tueo\llcé?/ren;?:o;Iocf:;zssp?;laegreiph

year that is the calendar yedrhe plan satisfies the have been denied under the terms of the plan abs
requirements of paragraph (b)(1)(i) of this section athe amendment are $25,000 and the administrati@Mption is not ééctive until 30 days after
of January 1, 1998. On September 15, 1998, thmsts attributable to complying with the require notice has been sent.

plan de(;e(:mi'nes ;hat $;.()(108,000 in cJIaims ha\l/efge&l?ents of this section are $1,000hus, the total in (C) Delivery. The notice described in
incurred during the period between January 1, rred expenditures for the plan for the base periqg,: N ;

and June 30, 1998 and reporteddugust 30, 1998. are $3,3p00,000 ($2,000|?000 + $200,0(§’0 cﬁ'ns paragraph (0(3)(0 is required to. k.)e
The plan also determines that $100,000 in adminis1,000,000 + $100,000 = $3,300,000) and the totifoVided to all participants and beneficia
trative costs have been incurred for all benefitamount of expenditures for the base period had tHé€s. The notice may be furnished by any
under the group health plan, including mental healtplan not been amended to comply with the requiremethod of delivery that satisfies the re
benefitj_. Thus,fthe Elar; determinec'js that gi ngr(r)%cgents of paragraph (b)(1)(i) of this section argyyirements of section 104(b)(1) of ERISA
expenditures for the base period are $1, ,0083,273,000 ($3,300,000 - ($0 + $1,000 + $25,000 - : P

The plan also determines that the claims incurregi1,000) = $3€,273,000). ( (e.g., first-class ma”) If the nOtIC§ I.S pre
during the base period that would have been denied (ii) In this Example 3the plan does not satisfy vided to the participant at the participant
under the terms of the plan absent plan amendmentg requirements of this paragraph (f)(2) because thast known address, then the requirements
required to comply with this section are $40,000 andpplication of this section does not result in an inof this paragraph (f)(3)(i) are satisfied
that a(_itmhir;istrative prensets attfri?r?'table t?_ complitreased cost of at least one percent under the terfith respect to the participant and all ben
Ing wi e requirements o IS section areof the plan ($3,300,000/$3,273,000 = 1.00825). TR FE

$1%,000.Thus, thqe total amount of expenditures for plan & s : ef'c'a.r"?s reS|d|ng at that addre_ss'. If a
the base period had the plan not been amended to(3) Notice of exemptiea(i) Partici- beneficiarys last kn_own address is féif-
comply with the requirements of paragraph (b)(l)(i)pants and beneficiaries(A) In general. ent from the participard’ last known ad

of this section are $1,050,000 ($1,100,000 » group health plan must notify partici dress, a separate notice is required to be

$40,000 + $10,000) = $1,050,000). N . i ici i
( (i) In this Exami)le 1the plan iatisfies there Pants and beneficiaries of the pkdect provided to the beneficiary at the berefi
’ ary’s last known address.

quirements of this paragraph (f)(2) because the apion to claim the one- percent increasetf )
plication of this section results in an increased cogost exemption.The notice must include (D) Exam_ple The rules of this para
of at least one percent under the terms of the plafe following information: graph (H(3)(i) are illustrated by the fol
($1|‘5100‘000/$1’.050‘000 =1.04762). (1) A statement that the plan is exemploWing example:

xample 2 (i) A health insurance issuer sells a . ! i
group health insurance policy that is rated on &0M the requirements of this section and a xample (i) A group health plan has a plan year
pooled basis and is sold to 30 group health planélescription of the basis for the exeiop;  that is the calendar year and has an open enrollment
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period every November 1 through November 30resentative may request the summary ofith paragraph (b)(6) of this section relating to
The plan determines on September 15 that it'sa“mformation by providing the plan a Copyweighted averages for categories of benefits.

fies the requirements of paragraph (f)(2) of this sec t (ii) In this Example 1,00 enforcement action

tion. As part of its open enrollment materials, theOf the notice provided to the p"’w“c'panmay be taken against the plan with respect to a vio

plan mails, on October 15, to all participants andmder par_ag_ra_ph (f)(3)(|) O_f_ this seCtionation resulting solely from those assumptions and
beneficiaries a notice satisfying the requirements oiith any individually identifiable infor occurring before January 1, 1999.

this paragraph (f)(3)(). mation redacted.The summary of infer Example 2. () A group health plan has a plan
(i) In this Examplethe plan has sent the noticemation must include the incurred eXpenyear that is the calendar yeaFor the entire 1998

in a manner that complies with this paragrapf&j an yearthe plan applies a $1,000,000 annual limit

H(3)(). |ture_s, th_e base peno_d, the dollar am‘?“'ﬁ medical/sigical benefits and a $100,000 annual
of claims incurred during the base periogmit on mental health benefits.

(ii) Federal agencies-(A) Church that would have been denied under the (i) In this Example 2the plan has not sought to
plans. A church plan (as defined in secterms of the plan absent amendments reomply with the requirements of section 712 of the
tion 414(e) of the Internal Revenue Codejuired to comply with paragraph (b)(1)(iyA¢t I good faith and this paragraph (h)(2) does not
claiming the exemption of this paragraptof this section, the administrative costs rePPY
(f) for any benefit package must providdated to those claims, and other adminis (3) Transition period for inceased cost
notice to the Department of tieeasury trative costs attributable to complyingexemptior—(i) In general. No enforce
This requirement is satisfied if the plarwith the requirements of this section. Imment action will be taken against a group
sends a copyo the address designated byo event should the summary of informahealth plan that is subject to the require
the Secretary in generally applicabldion include any individually identifiable ments of this section based on a violation
guidance, of the notice described in paranformation. of this section that occurs befoeril 1,
graph (f)(3)(i) of this section identifying (g) Special ules for goup health in 1998 solely because the plan claims the
the benefit package to which the exempsurance coverage (1) Sale of nonparity increased cost exemption under section
tion applies. policies. An issuer may sell a policy 712(c)(2) of Part 7 of Subtitle B ditle |

(B) Group health plans subject to Rar without parity (as described in paragraplaf ERISAbased on assumptions incorsis
7 of Subtitle B ofille | of ERISAA group (b) of this section) only to a plan thattent with the rules under paragraph (f) of
health plan subject to Part 7 of Subtitle Bneets the requirements of paragraphs (#is section, provided that a plan amend
of Title | of ERISA, and claiming the ex or (f) of this section. ment that complies with the requirements
emption of this paragraph (f) for any ben (2) Duration of exemptionAfter a plan of paragraph (b)(1)(i) of this section is
efit package, must provide notice to theneets the requirements of paragraph (f) efdopted and &ctive no later than March
Department of LaborThis requirement is this section, the plan may change issuegd, 1998 and the plan complies with the
satisfied if the plan sends a copy the without having to meet the requirementotice requirements in paragraph
address designated by the Secretary of paragraph (f) of this section again-be(h)(3)(ii) of this section.
generally applicable guidance, of the- nofore September 30, 2001. (ii) Notice of plarg use of transition
tice described in paragraph (f)(3)(i) of this (h) Effective dates-(1) In general. period. (A) A group health plan satisfies
section identifying the benefit package td’he requirements of this section are aghe requirements of this paragraph
which the exemption applies. plicable for plan years beginning on orth)(3)(ii) only if the plan provides notice

(C) Nonfederal governmental pland. after January 1, 1998. to the applicable federal agency and posts
group health plan that is a nonfederal-gov (2) Limitation on actions(i) Except as such notice at the location(s) where docu
ernmental plan claiming the exemption oprovided in paragraph (h)(3) of this secments must be made available for exami
this paragraph (f) for any benefit packagé&on, no enforcement action is to be takenation by participants and beneficiaries
must provide notice to the Department oby the Secretary against a group healtinder section 104(b)(2) of ERIS#d the
Health and Human Services (HHShhis plan that has sought to comply in goodegulations thereunder (29 CFR
requirement is satisfied if the plan sends faith with the requirements section 712 0£520.104b-1(b)(3)).The notice must in
copy, to the address designated by th#éhe Act, with respect to a violation thatdicate the plass decision to use the transi
Secretary in generally applicable guidoccurs before the earlier of— tion period in paragraph (h)(3)(i) of this
ance, of the notice described in paragraph (A) The first day of the first plan yearsection by 30 days after the first day of
(A)(3)(i) of this section identifying the beginning on or aftekpril 1, 1998; or the plan year beginning on or after Janu
benefit package to which the exemption (B) January 1, 1999. ary 1, 1998, but in no event later than
applies. (i) Compliance with the requirementsMarch 31, 1998. For a group health plan

(4) Availability of documentationThe of this section is deemed to be good faitthat is a church plan, the applicable-fed
plan (or issuer) must make available teompliance with the requirements of seceral agency is the Department of thea
participants and beneficiaries (or theition 712 of Part 7 of Subtitle B ditle | sury For a group health plan that is sub
representatives), on request and at naf ERISA. ject to Part 7 of Subtitle B ofitle | of
chage, a summary of the information on (iii) The rules of this paragraph (h)(2)ERISA, the applicable federal agency is
which the exemption was base@in indi-  are illustrated by the following examples:the Department of LaborFor a group
vidual who is not a participant or ben(_efi Example 1 () A group health plan has a plan health plan that is a nonfederal govern
ciary and who presents a notice de_scrlp Aor that is the calendar yeaFhe plan complies mental plan, the applicable federal agency
in paragraph (f)(3)(i) of this section Syt section 712 of Part 7 of Subtitle BTitle 1 of 1S the Department of Health and Human
considered to be a representativ&.rep-  ERISAin good faith using assumptions inconsistenServicesThe notice must include —
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(1) The name of the plan and the plaindicates otherwise, the following defini a plan (or group health insurance cover

number (PN); tions apply: age) includes an aggregate lifetime or an
(2) The name, address, and telephone Aggregate lifetime limimeans a dollar nual limit on at least two-thirds of all
number of the plan administrator; limitation on the total amount of specifiedmedical/sugical benefits, it must either—

(3) For single-employer plans, thebenefits that may be paid under a group (i) Apply the aggregate lifetime or an
name, address, and telephone number logalth plan (or group health insurancaual limit both to the medical/sgical
the plan sponsor (if di¢rent from the coverage déred in connection with suchbenefits to which the limit would other
plan administrator) and the plan sponsor plan) for an individual (or for a group ofwise apply and to mental health benefits
employer identification number (EIN);  individuals considered a single unit in-apin a manner that does not distinguish be

(4) The name and telephone number gilying this dollar limitation, such as atween the medical/sgical and mental
the individual to contact for further infor family or an employee plus spouse). health benefits; or
mation; and Annual limitmeans a dollar limitation (i) Not include an aggregate lifetime

(5) The signature of the plan adminison the total amount of specified benefityr annual limit on mental health benefits
trator and the date of the signature. that may be paid in a 12-month perioghat is less than the aggregate lifetime or

(B) The notice must be provided at ndinder a plan (or group health insurancgnnual limit, respectivelyon the med
chage to participants or their representacoverage déred in connection with suchical/sugical benefits.
tive within 15 days after receipt of a writ plan) for an individual (or for a group of  (4) Examples.The rules of paragraphs
ten or oral request for such notificationindividuals considered a single unit in-ap(p)(2) and (3) of this section are illus
but in no event before the notice has begtying this dollar limitation, such as ayated py the following examples:
sent to the applicable federal agency ~ family or an employee plus spouse).

(i) Sunset.This section does not apply Medical/sugical benefis means bene Example 1. (i) ‘Prior tq t_he dective date of the
to benefits for services furnished on ofits for medical or sigical services, as de mental health parity provisions, a group health plan

. had no annual limit on medical/gcal benefits and
after September 30, 2001. fined under the terms of the plan or 9"0URLd a $10,000 annual limit on mental health bene

Signed atWashington, DC, this day of health insurance coverage, but does ngk. To comply with the parity requirements of this
December1997. include mental health benefits. paragraph (b), the plan sponsor is considering each
Mental health benefiteneans benefits of the following options:
Olena Beg, for mental health services, as defined (A) Eliminating the plars annual limit on mental
Assistant Seeﬁa[y’ under the terms of the plan or grouﬁ'e?g;' Fk;ggglct;ig the plar’previous annual limit on
Pension \ifare Benefit\dministration, health msuran_ce coverage, but does ngﬁental health benefits with a $500,000 annual limit
U.S. Depamment of Labar include benefits for treatment of sub on all benefits (including medical/gical and men
stance abuse or chemical dependency tal health benefits); and

(b) Requiements egading limits on (C) Replacing the plas’previous annual limit on

Health Care Financing benefits—(1) In generai—(i) General mental health benefits with a $250,000 annual limit
.. . . . on medical/sugical benefits and a $250,000 annual
Administration parity requirement. A group health plan limit on mental health benefits
_ (or _health Insurance cc_)verage‘anéd by (i)) In this Example 1gach of the three options
45 CFR Subtitlé\, Subchapter B an issuer in connection with a grougeing considered by the plan sponsor would comply

. health plan) that provides both medicalith the requirements of this section because they
Iové\}sS' CFR Part 146 is amended aS'fOIsugicaI benefits and mental health beneoffer parity in the dollar limits placed on

fits m molv with raaraoh 2 medical/sugical and mental health benefits.
ts must comply with paragrap (b)( )’ Example 2.(i) Prior to the dkctive date of the

PART 146—REQUIREMENTS FOR paragraph (b)(3), or paragraph (b)(6) 0Pcnental health parity provisions, a group health plan

THE GROUP HEAL TH INSURANCE  this section. ' had a $100,000 annual limit on medicaléscal in-
MARKET (i) Exception. The rule in paragraph patient benefits, a $50,000 annual limit on
(b)(2)(i) of this section does not apply if anedical/sugical outpatient benefits, and a $100,000
1. The authority citation for Part 146 iSpIan, or coverage, satisfies the requir@nnugl limit on e_lll mentgl health benef_it§o com
revised to read as follows: ments of paragraph (e) or paragraph (f) y with the parity reqwreme‘nts.of this paragraph
. . . ), the plan sponsor is considering each of the fol
Authority:  Secs. 2701 through 2763,this section. lowing options:
2791, and 2792 of the PH&t (42 U.S.C.  (2) Plan with no limit or limits on less  (a) Replacing the plas’previous annual limit on
300gg through 300gg—63, 300gg-91, anghan one-thid of all medical/sugical mental health benefits with a $150,000 annual limit
3009g-92). benefits. If a plan (or group health insur on mental health benefits; and o
2. A new Subpart C is added to Paraince coverage) does not include an aggre (B) Replacing the' plaq previous annual limit on
146 to read as follows: gate lifetime or annual limit on any med mental health bengflts \{Vlth a $1OQ,000 annual limit
; . . . on mental health inpatient benefits and a $50,000
'Cal/su'g'ca_ll _beneﬂts or 'nC_IUdeS annual limit on mental health outpatient benefits.
aggregate lifetime or annual limits that i) In this Example 2each option under consid
apply to less than one-third of all mederation by the plan sponsor would comply with the
§ 146.136 Parity in the application of ~ ical/sugical benefits, it may not i.mposeirteqil;"fr’]‘;eggsnz: f.':f.éecliil dbeocna‘:ﬁ: dtizgrqia;
e << an aggregate lifetime or annual limit; re'Y P e
certain limits to mental health benefits. ) ! and mental health benefits.
tively on mental health benefits. . .
Lo . spec . T Example 3.(i) A group health plan that is sub
(a) Definitions. For purposes of this .(3) Plan with a limit on at Iea;t tWO- ject to the requirements of this section has no aggre
section, except where the context clearlthirds of all medical/swical benefits. If  gate lifetime or annual limit for either medical/giar
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cal benefits or mental health benefitgvhile the the dollar amount of all plan payments for Example. (i) A group health plan that is subject
fo Doth network and out.ofnetwork providers, tTC0 cal/sugical benefits expected to bel 10e BarTEICE o e Penette.
dooes not provide mental health benefitg with resbeaald under t_he plan for the plan year (0 elatéd to cardio-pulmonary diseasg;ue plan does
to out-of-network providers. for the portion of the plan year after &t include an annual limit on any other category of
(i) In this Example 3the plan complies with the change in plan benefits thafedts the ap medical/sugical benefits. The plan determines that
requirements of this section because thégrafar  plicability of the aggregate lifetime or-an _40% of the dollar amount of plan payments fpr med
and mental healt berets, o nual limits). Any reasonable method may 'S SR PRSI B RIS 8 TR
Example 4. (i) Prior to t.he dective date of the be used to determine whether the do”%ﬁ,ooo,ooo is a reésonable estimate of the upper
mental health parity provisions, a group health pla@Mounts expected to be paid under thghit on the dollar amount that the plan may incur
had an annual limit on medical/gizal benefits and plan will constitute one-third or two- with respect to the other 60% of payments for med
a separate but identical annual limit on mental healfhirds of the dollar amount of all plan pay ical/ﬂsugical.benefits. ' . .
benefits. The plan included k_)enefits for treatrr_]er_]t Ofngents for medical/sg'rcal benefits. (i) In this Example_the plgn is not descrlbed_ in
substance abuse and chemical dependency in its de . . paragraph (b)(3) of this section because there is not
inition of mental health benefitsAccordingly, (6) Plan not described in paragraphone annual limit that applies to at least two-thirds of
claims paid for treatment of substance abuse add)(2) or paragraph (b)(3) of this all medical/sugical benefits. Furthethe plan is not
chemical dependency were counted in applying theection— (|) In general_ A group health described in paragraph (b)(2) of this section because
in e pary requements of e paragrapn (v 2 (07 group health insurance coverag€)? [ T R TH R BR O et
the plan spponior i(l considering each ch)f thg fo[I)IOV\(/irzahat is not described m. paragraph (b)(2) ?B)(G), tJhe plan sponsor can choose eitherpto ingclurc)ie
options: paragraph (b)(3) of this section, must €inp annual limit on mental health benefits, or to in
(A) Making no change in the plan so that claimgher impose— clude an annual limit on mental health benefits that
paid for treatment of substance abuse and chemical (A) No aggregate lifetime or annualis not less than the weighted average of the annual
Cependency coriue [0 count 1 phing the Mt as appropriate, on mental healtfTs Pojeele o sach categon of medcatir |
(B) Amending the plan to éount claims paid forbenefltS; or o weighted average annual limit that'can be applied to
treatment of substance abuse and chemical depen (B) An aggregate lifetime or annualmental health benefits is $640,000 (40%
dency in applying the annual limit on medicalggur limit on mental health benefits that is n100,000 + 60% $1,000,000 = $640,000).
cal benefits (rather than counting those claims in agess than an average limit for medicaltsur

plying the annual limit on mental health benefits); )gical benefits calculated in the following
C) Amending the plan to provide a new categor S .
© gep P 9 manner The average limit is calculatedpaCkageS If a group health plan tdrs

of benefits for treatment of chemical dependenc o . two or more benefit packages, the re
and substance abuse that is subject to a separd®, taking into account the weighted aver

> . ) . e quirements of this section, including the
lower limit and under which claims paid for treat age of the aggregate lifetime or annua . . X h f
ment of substance abuse and chemical dependengits as appropriate, that are applicablﬁiempuqn provisions in paragraph (f) o
are counted only in applying the annual limit on thig ) e categories of medical/gigal ben is section, apply separately to each-ben

separate category; and ' o . efit package. Examples of a group health
(D) Amending the plan to eliminate distinctions€fits-  Limits based on delivery systems

. ) . (Plan that offers two or more benefit pack
between medical/sgical benefits and mental healthSuch as inpatient/outpatient treatment, )

. > o . ges include a group health plan that of
benefits and establishing an overall limit on benefithormal treatment of common, |0W-cosﬁ¢erS employees a choice between indem

offered under the plan under which claims paid fopgnditions (such as treatment of norme“ity coverage or HMO coverage and a

treatment of substance abuse and chemical dep . .
dency are counted with medical/gigal benefits %rths), do not constitute categories foE]roup health plan that provides one bene

and mental health benefits in applying the overalPUrposes of this paragraph (b)(6)(|)(B)f|t package for retirees and a fdifent

limit. In addition, for purposes of determining, o qfit package for current employees.
(i) In this Example 4the group health plan is weighted averages, any benefits that are (d) Applicability—(1) Group health

described in paragraph (b)(3) of this section.- Benot within a cateqory that is subiect to . . )
cause mental health benefits are defined in-para gory ) dlans. The requirements of this section

graph (a) of this section as excluding benefits f0§eparately-de5|gnated limit under the plaﬁpply to a group health planfefing both
treatment of substance abuse and chemical deped© taken into account as a single Separ%dicallsugical benefits and mental
dency the inclusion of benefits for treatment of sub category by using an estimate of the upp@feaith benefits regardless of whether the
stance abusel.‘;‘”q Ch‘la.m.ica' depe”‘ljle.”c.y in app'yil‘wnit on the dollar amount that a plan Mayyental health benefits are administered
an aggregate lifetime limit or annual limit on mental : ;

health benefits under option (A) of this Example easonably be eXpe.Cted t9 m.Cur with reseparately under the plan.

would not comply with the requirements of para SPECt tO such t_)enEflts' tal_<|n_g Into account (2) Health insurance issuersThe re
graph (b)(3) of this section. Howeyamptions (B), any other applicable restrictions under thguirements of this section apply to a

(©), and‘(D) of thisExample 4would compl)_/ with _ plan. health insurance issuerfefing health in
the requirements of paragraph (b)(3) of this section (i) Weighting. For purposes of this syrance coverage for both medicalgsur

2?223?0;T/?L/gfgglp;r:gyrrllgr:?ael e oo piaced paragraph (b)(6), the weighting applicacal benefits and mental health benefits in
ble to any category of medical/gical connection with a group health plan.

(5) Determining one-thit and two- benefits is determined in the manner set (3) Scope.This section does not—
thirds of all medical/swgical benefits. forth in paragraph (b)(5) of this section (i) Require a group health plan (or
For purposes of this paragraph (b), the déor determining one-third or two-thirds ofhealth insurance issuerfefing coverage
termination of whether the portion ofall medical/sugical benefits. in connection with a group health plan) to
medical/sugical benefits subject to a (iii) Examples.The rules of this para provide any mental health benefits; or
limit represents one-third or two-thirds ofgraph (b)(6) are illustrated by the follew (i) Affect the terms and conditions{in
all medical/sugical benefits is based oning example: cluding cost sharing, limits on the number
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of visits or days of coverage, requirefied. If a plan ofers more than one bene (B) CEmeans the claims incurred dur
ments relating to medical necessitg- fit package, this paragraph (f) applies-sepng the base period that would have been
quiring prior authorization for treatment,arately to each benefit package. Exceplenied under the terms of the plan absent
or requiring primary care physiciang as provided in paragraph (h) of this seglan amendments required to comply with
ferrals for treatment) relating to thetion, a plan must comply with the require this section.

amount, duration, or scope of the mentahents of paragraph (b)(1)(i) of this sec (C) AE means administrative costs re
health benefits under the plan (or coevettion for the first plan year beginning on oflated to claims irCE and other adminis
age) except as specifically provided irafter January 1, 1998, and must continugative costs attributable to complying
paragraph (b) of this section. to comply with the requirements of parawith the requirements of this section.

(e) Small employer exemptied1) In  graph (b)(1)(i) of this section until the (iii) Incurred expenditwgs. Incurred
general. The requirements of this sectiorplan satisfies the requirements in thigxpenditues means actual claims 4in
do not apply to a group health plan (oparagraph (f). In no event is the exempcurred during the base period and re
health insurance issuerfefing coverage tion of this paragraph (f) &fctive until 30  ported within two months following the
in connection with a group health planydays after the notice requirements in pargase period, and administrative costs for
for a plan year of a small employeFor graph (f)(3) of this section are satisfieda|| benefits under the group health plan,
purposes of this paragraph (e), the terdf the requirements of this paragraph (fjncluding mental health benefits and med
small employemeans, in connection with are satisfied with respect to a plan, the excal/sugical benefits, during the base-pe
a group health plan with respect to acapmption continues in ffct (at the plas  riod. Incurred expenditures do not in
endar year and a plan yean employer discretion) until September 30, 2001¢|yde premiums.
who employed an average of at least tweven if the plan subsequently purchases a(jv) Base period.Base periodneans
but not more than 50 employees on busflifferent policy from the same or aféif the period used to calculate whether the
ness days during the preceding calend&nt issuer and regardless of any othgjian may claim the one-percent increased
year and who employs at least two-emchanges to the plasbenefit structure. cost exemption in this paragraph (ffhe
ployees on the first day of the plan year (2) Calculation of the one-peent in  pase period must begin on the first day in
See regulations at § 146.145(a), whichrease—(i) Ratio. A group health plan py plan year that the plan complies with
provide that this section (and certain othdr group health insurance coverage} saf,q requirements of paragraph (b)(1)(i) of
sections) does not apply to any groufsfies the requirements of this paragrapfis section and must extend for a period
health plan (and health insurance issuéf)(2) if the application of paragraph,s 4t |east six consecutive calendar
offering coverage in connection with a(b)(1)(i) of this section to the plan (or t0p4nths Howeverin no event may the
group health plan) for any plan year if, orfUCh coverage) results in an increase yhse period begin prior to September 26,
the first day of the plan yeahe plan has the cost under the plan (or for such cever gog (the date of enactment of the Mental
fewer than two participants who are cur@ge) of at least one percerithe applica 51 ParityAct (Pub. L. 104—204,1D
rent employees. tion of parag_raph (b)(1)(i) of this sectiong+ o9 44)).

(2) Rules in determining employer sizeresults in an increased cost of at least one(V) Rating pools. For plans that are
For purposes of paragraph (e)(1) of thigercent under a group health plan (or fof, \1uneq in 5 pool for rating purposes,
section— such coverage) only if the ratio .be_Iov%he calculation under this paragraph (f)(2)

(i) All persons treated as a single-emduals or exceeds 1.01000he ratio is ¢ o0y plan in the pool for the base pe
ployer under subsections (b), (c), (m), anflétermined as follows: . . riod is based on the incurred expenditures
(0) of section 414 of the Internal Revenue (A) The incurred expenditures duringg o pool, whether or not all the plans in
Code of 1986 (26 U.S.C. 414) are treatel® base period, divided by . the pool have participated in the pool for
as one employer; (B) The ”T‘C””ed expenditures durlng[he entire base period. (Howeyenly

(ii) If an employer was not in existence''® Pase period, reduced by — the plans that have complied with para

throughout the preceding calendar yealroa(sle) Z?i(?dctlsgp\?vézﬁjugae\?e %Zg?]gdg;?e%aph (b)(1)(i) of this section for at least
whether it is a small employer is deter P Six months as a member of the poot sat

mined based on the average number &pderdthe ttern;s u?:e?i}opésrr:w albsvii?:] ﬂ:ﬁgfy the requirements of this paragraph
employees the employer reasonably e c"AMeN's req Py ?f)(Z).) Otherwise, the calculation under

pects to employ on business days duringfction: and this paragraph (f)(2) for each plan is-cal

. 2) Administrative expenses attribut L .
the current calendar year; and (2) P ulated by the plan administrator (of is

able to complying with the requirements” . .
(i) Any reference to an employer for " . sectiorr)1y g a suer) based on the incurred expenditures

purposes of the small employer exemp™ . . of the plan
R i) Formula. The ratio of paragraph ’
tion includes a reference to a predecess&ggz))(i) is expressed matherr?atic?’:\llypas (vi) Examples.The rules of this para
of the employer follows: graph (f)(2) are illustrated by the follew

() Increased cost exemptier(1) In ing examples:

eneral. A group health plan (or health
ignsurance C%verggefefedﬁn co(nnection _E 2101000 Example 1. (i) A group health plan has a plan
IE - (CE +AE) year that is the calendar yedrhe plan satisfies the

with a grpup health pIa_n) IS n_0t S!'ijeCt to . . requirements of paragraph (b)(1)(i) of this section as
the requirements of this section if the re  (A) IE means the incurred expendi of january 1, 1998. On September 15, 1998, the

quirements of this paragraph (f) are satigures during the base period. plan determines that $1,000,000 in claims have been
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incurred during the period between January 1, 1998tal incurred expenditures for the plan for the basnot efective until 30 days after notice has
and June 30, 1998 and reportedimgust 30, 1998. period are $3,300,000 ($2,000,000 + $200,000 jaen sent.
The plan also determines that $100,000 in admini$1,000,000 + $100,000 = $3,300,000) and the total . - . .
trative costs have been incurred for all benefitamount of expenditures for the base period had th%_(C) Dehvery. The nOt_Ice des_cnbed In
under the group health plan, including mental healthlan not been amended to comply with the requiret IS paragraph (f)(3)(') IS requwed tq pe
benefits. Thus, the plan determines that its incurrednents of paragraph (b)(1)(i) of this section ar@orovided to all participants and beneficia
expenditures for the pase period are_$1,}00,00$3,273,000 ($3,300,000 - ($0 + $1,000 + $25,000 ties. The notice may be furnished by any
Zh‘? p'?r? atI)so dete.m:;r:ﬁstthat Itgi C'a"t‘:s '”‘;””?ﬁdl'(q())o? =tﬁ.3’2E73'00?)'3m an ¢ satisty method of delivery that satisfies the re
uring the base period that would have been denied (i) In this Example 3the plan does not satis . -
under the terms of the plan absent plan amendmerite requirements of this paragraph (f)(2) because tlgeuwemems of section 104(b)(1) _Of ERISA
required to comply with this section are $40,000 andpplication of this section does not result in an in(29. u.S.C. 102_4(b_)(1)) (?-9-: first-class
that administrative expenses attributable to complcreased cost of at least one percent under the terfidail). If the notice is provided to the par
ing with the requirements of this sec'tion areof the plan ($3,300,000/$3,273,000 = 1.00825). ticipant at the participam’|ast known ad
fhlol?oo'Thu-s';hﬁ tgttar:amf)um OI ix"e”""“reif?{t (3) Notice of exemptien-(i) Partici dress, then the requirements of this para
e e N LI ~Xemp graph (f)(3)(i) are satisfied with respect to
comply with the requirements of paragraph (b)(1)(ipants and beneficiaries(A) In general. the particinant and all beneficiaries resid
of this section are $1,050,000 ($1,100,000 5 group health plan must notify partici : p p Al
ing at that address. If a beneficiaryast

($40,000 + $10,000) = $1,050,000). N i
pants and beneficiaries of the pkdeci e'é{‘ own address is dérent from the par

(i) In this Example 1the plan satisfies the+e ¢ laim th ti
; ; Ion 10 Claim the one percent Increas

quirements of this paragraph (f)(2) because the aE p ficipant's last known address, a separate

notice is required to be provided to the

plication of this section results in an increased co§0St exemption.The notice must include
of at least one percent under the terms of the plahe following information: o o ,
($1|’5100'0?0/§1(3§)52’200|;11-'04762)' _ | (1) A statement that the plan is exemp?:gv?rf]'g:%%;t the beneficiary’last
xample 2. (i ealth insurance issuer sells , : . .
group hgalth insurance policy that is rated ona<1:1rom the, rgqu|rements O.f this section an (D) Example. The rules of this para
pooled-basis and is sold to 30 group health plan§ description of the basis for the exempgraph H3)(0) are illustrated by the fol
One of the group health plans inquires whether #0N. lowina example:
qualifies for the one percent increased cost exemp (2) The name and telephone number OP g ple:
tion. The issuer performs the calculation for thehe jndividual to contact for further infor  Example i) A group health plan has a plan year
El?ct)rI]izss:c\;\ilgrc:l?eigﬁsdiente;:Ii:irse:]saetdthci;pgf“%ag ation. that is the calendar year and has an open enroliment
e ot 5% (9The plan name and plan numbefels v Noveer 1 o iventa S0
1.00500) for the pool.The issuer informs the re n fies the requirements of paragraph (f)(2) of this sec
questing plan and the other plans in the pool of the (4) The plan administratts name, ad ijon. As part of its open enroliment materials, the
calculation. dress, and telephone number plan mails, on October 15, to all participants and

(ii) In this Example 2pone of the plans satisty 5y o, single-employer plans, the plarbeneficiaries a notice satisfying the requirements of
the requirements of this paragraph (f)(2) and a plan onsors name. addre and tele horf@is paragraph (f)(3)(i).
that purchases a policy not complying with the reSPONS » adaress, P

. . i) In this Example the plan has sent the notice
quirements of paragraph (b)(1)(i) of this sectionvionumber (if diferent from paragraph in fa)manner that Fc):ompliZs with this paragraph
lates the requirements of this section. In addition, af)(3)(i)(A)(3) of this section) and the 3.

issuer that issues to any of the plans in the poolp'ﬂan sponsds employer identification

polic?]/ ?8;(;:_;)8pl¥i?r? with tthe regulirtemet%ts of Para \mber (EIN). (i) Federal agencies-(A) Church

ra i) of this section violates the require . . .

e of this sontion. 9 (6) The efective date of such exemp plans. A church plan (as defined in sec
Example 3. (i) A partially-insured plan is cel tioN. tion 414(e) of the Internal Revenue Code)

lecting the information to determine whether it qual ~ (7) The ability of participants and bene claiming the exemption of this paragraph
ifies for the exemption.The plan administrator de ficiaries to contact the plan administratoff) for any benefit package must provide
termines the incurred expenses for the base pen?a see how benefits may bdeafted as a notice to the Department of tAeeasury

for the self-funded portion of the plan to be It of the plars electi fth This requirement is satisfied if the plan
$2,000,000 and the administrative expenses for tH’gSU of the plars election of the exermp q . p

base period for the self-funded portion to bd!ON. sends a copyo the address designated by
$200,000. For the insured portion of the plan, the (8) The availability upon request and the Secretary in generally applicable
plan administrator requests data from the insurefree of chage, of a summary of the infor guidance, of the notice described in para

For the insured portion of the plan, the plaown — ation required under paragraph (f)(4) ofiraph (f)(3)(i) of this section identifyin
incurred expenses for the base period are $1,000,0 (lato equ ed unde paragrap ()( )Og P ((3)() fying

and the administrative expenses for the base peri IS section. . t_he bene_flt package to which the exemp
are $100,000.The plan administrator determines (B) Use of summarof material educ  tion applies. _
that under the self-funded portion of the plan, théions in coveed sevices or benefits A (B) Group health plans subject to Rar

claims incurred for the base period that would havplan may satisfy the requirements of par&/ of Subtitle B ofille | of ERISAA group
been denied under the terms of the plan absent tg*:raph (H(3)(i)(A) by providing partici health plan subject to Part 7 of Subtitle B

amendment are $0 because the self-funded porti LT . . .
does not cover mental health benefits and thesplarpants and beneficiaries (in accordancef Title | of ERISA, and claiming the ex

administrative costs attributable to complying withWith paragraph (f)(3)(i)(C)) with a sum emption of this paragraph (f) for any ben
the requirements of this section are $1,000e is mary of material reductions in coverecefit package, must provide notice to the
suer determines that under the insured portion of theervices or benefits consistent with-DeDepartment of LaborThis requirement is
plan, the claims incurred for the base period thadartment of Labor regulations at 29 CFRatisfied if the plan sends a copy the
:S:e!?mtht?m\éeat;f::d?:grﬁiringgg,tggotzrnrzstr?;t;:]:n?ilms 20.194b—3(d) .that also includes thg innddress designated b)_/ the Secretary in
trative costs attributable to complying with the re formation of this paragraph (f)(3)(i). generally applicable guidance, of the-no

quirements of this section are $1,000hus, the However in all cases, the exemption igtice described in paragraph (f)(3)(i) of this
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section identifying the benefit package t@licable for plan years beginning on otthe notice at the location(s) where decu
which the exemption applies. after January 1, 1998. ments must be made available for exami
(C) Non-Federal governmental plans. (2) Limitation on actions(i) Except as nation by participants and beneficiaries
A group health plan that is a non-Federairovided in paragraph (h)(3) of this secunder section 104(b)(2) of ERIS#d the
governmental plan claiming the exemption, no enforcement action is to be takenegulations thereunder (29 CFR
tion of this paragraph (f) for any benefitby the Secretary against a group healt?520.104b-1(b)(3)).The notice must in
package must provide notice to the-Deplan that has sought to comply in goodlicate the plas decision to use the transi
partment of Health and Human Servicefaith with the requirements of sectiontion period in paragraph (h)(3)(i) of this
(HHS). This requirement is satisfied if 2705 of the PH®\ct, with respect to a vi section by 30 days after the first day of
the plan sends a capip the address des olation that occurs before the earlier of —the plan year beginning on or after Janu
ignated by the Secretary in generally ap (A) The first day of the first plan yearary 1, 1998, but in no event later than
plicable guidance, of the notice describefdeginning on or aftespril 1, 1998; or March 31, 1998. For a group health plan
in paragraph (f)(3)(i) of this section iden  (B) January 1, 1999. that is a church plan, the applicable-fed
tifying the benefit package to which the (ii) Compliance with the requirementseral agency is the Department of #rea
exemption applies. of this section is deemed to be good faitRury. For a group health plan that is sub
(4) Availability of documentationThe compliance with the requirements of sedect to Part 7 of Subtitle B ofitle | of
plan (or issuer) must make available t@on 2705 of the PHBct. ERISA, the applicable federal agency is
participants and beneficiaries (or their (jii) The rules of this paragraph (h)(2)the Department of LaborFor a group
representatives), on request and at nge illustrated by the following examples:health plan that is a nonfederal govern
chage, a summary of the information on mental plan, the applicable federal agency
which the exemption was basedin indi- Example 1 (i) A group health plan has a planjs the pDepartment of Health and Human
. . iy . year that is the calendar yeafhe plan complies . . .
v!dual who is not a part|C|par}t or ben(_efl with section 2705 of the PHE:t in good faith Using Services.The notice must include —
ciary and who presents a notice describeds,mptions inconsistent with paragraph (b)(6) of (1) The name of the plan and the plan
in paragraph (f)(3)(i) of this section iSthis section relating to weighted averages for-cathiumber (PN);
considered to be a representativerep-  gories of benefits. (2) The name, address, and telephone
resentative may request the summary of (i) In this Example 1no enforcement action  mber of the plan administrator;

: : ey may be taken against the plan with respect to a vio . )
information by providing the plan a COpyation resulting solely from those assumptions and (3) For single-employer plans, the

of the notice provided to the participantccurrmg before January 1, 1999, name, address, and telephone number of
under paragraph (f)(3)(i) of this section Example 2.(i) A group health plan has a planthe plan sponsor (if diérent from the
with any individually identifiable infor year that is the calendar yeaFor the entire 1998 plan administrator) and the plan sporsor
mation redacted.The summary of infor plan yearthe plan applies a $1,000,000 annual limiemp|oyer identification number (EIN);

mation must include the incurred expenﬁ%i?::ﬁi'ﬁg‘ﬁi;ﬁﬁf;:;ﬁgd a $100,000 annual 4y The name and telephone number of
ditures, the base period, the dollar amou (i) In this Example 2the plan has not sought to th€ individual to contact for further infor

of claims incurred during the base period,mply with the requirements of section 2705 of thénation; and
that would have been denied under theqsact in good faith and this paragraph (h)(2) does (5) The signature of the plan adminis
terms of the plan absent amendments reot apply trator and the date of the signature.
quired to comply with paragraph (b)(1)(i) .y . . (B) The notice must be provided at no
of this section, the administrative costs re (3) Transition period for inceased cost chage to participants or their representa
lated to those claims, and other admini€X€MPUOR—() In general. No enforce . i o days after receipt of a writ
trative costs attributable to complying™ent action will be taken against a groug, " ", request for such notification
with the requirements for the exemption!€alth plan that is subject to the req_wret}ut in no event before the notice has been
In no event should the summary of inform?”ts of this section based on _awolatlon Qsent to the applicable federal agency
mation include any individually identifi this section that occurs befakeril 1, 1998 (i) Sunset.This section does not apply
able information. solely because the plan claims the in, v oo ofivs for services furnished on or
(g) Special ules for goup health in creased cost exemption under sectiofl, _ September 30, 2001
surance coverage(1) Sale of nonparity 2705(c)(2) of the PH3ct based on as Authority: Secs ’2741.through 2763
policies. An issuer may sell a policy sumptions inconsistent with the rules undeg791 and 2'792 of ihe PHSt 42 U.S.C '
without parity (as described in paragrapRaragraph (f) of this section, provided that @00g§—41 through 300gg—é3 30(')glg_'91
(b) of this section) only to a plan thatolan amendment that complies with the re_ 300gg-92. ' '
meets the requirements of paragraph (@pirements of paragraph (b)(1)(i) of this

or paragraph (f) of this section. section is adopted andfective no later Nancy-Ann Min DeParle,
(2) Duration of exemptionAfter a plan than March 31, 1998 and the plan complies Administrator Health Cae Financing
meets the requirements of paragraph (f) fith the notice requirements in paragraph Administration.

this section, the plan may change issue(b)(3)(ii) of this section. Donna E. Shalala
without having to meet the requirements (ii) Notice of plars use of transition Secetaly,. '
of paragraph (f) of this section again beperiod. (A) A group health plan satisfies Filed by the Ofice of the Federal Register on De
fore Septemper 30, 2001. the rg_quwements of this _paragr_aplﬁember 19, 1997, 8:45 a.m., and published in the
(h) Effective dates-(1) In general. (h)(3)(ii) only if the plan provides notice s e of the Federal Register for December 22, 1997,

The requirements of this section are apo the applicable federal agency and posts FR. 66932)
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Part lll. Administrative, Procedural, and Miscellaneous

Cash or Deferred cember 31, 1996, to provide for the use afpect to the date by which they must
Arrangements; prior year data in determining tDP adopt amendments to comply with
Nondiscrimination andACPfor NHCEs, while continuing to changes in the lawncluding a remedial

provide for the use of current year data faamendment period for amendments to re
Notice 98-1 HCEs. Alternatively, an employer may flect changes to the qualification require
elect to use current year data for detements made by SBAP
|. PURPOSE mining theADP andACP for both HCEs o
and NHCEs, but the statute provides that C- Definitions
This notice provides guidance and tranthis election may be changed only as-pro
sition relief relating to recent statutoryvided by the SecretarySection 1433(d) .. ; :
amendments to the nondiscriminatiorof SBJRA amended &01(k)(3) and gnfgll(r;nt)htihreig?r:itlggﬁnlilt?gﬁrﬂﬁég)tﬁrese
rules under &01(k) and 801(m) of the § 401(m)(3) to provide a special rule forregulatio,ns applies for purposes of this
Internal Revenue Codelhe rules applic determining theADP and ACP for notice. For example, “plan” as used in
able to qualified cash or deferred arrangedNHCESs for the first plan year of a plan,[hiS n.otice means [:;Ian as defined in
ments under 801(k) and matching and (other than a successor plan) where th§e1 401(k)-1(g)(1) of the IncomeTax
employee contributions under&1(m) prior year testing method is used. '

If a term that is used in this notice is-de

were amended by the Small Business Job ) Regulatlc_ms. . .
ProtectionAct of 1996 (SBJR), Pub. L B. Guidance on the SBAP In addition, for purposes of this notice,
104-188 ’ T Amendments the “testing year” is the plan year for

which theADP or ACPfor HCEs is being
Notice 97-2, 1997-2 I.R.B. 22, pro tested; the “prior year” is the plan year
vides guidance on determining the indiimmediately preceding the testing ye#r
diduals who are taken into account inhe plan uses data from the testing year in
. i computing theADP or ACP for NHCEs determining theéADP or ACP for NHCEsS,
The u_se of qualified nonelectlve_ gon for the prior year under the prior year testjt is using the “current year testing
t“bu“_ons (QNCS)_and qualified ing method. The guidance provides tran method;” if the plan uses data from the
matching Cf)nt”bu“ons (QMACs) sition relief to allow plans using the eur prior year in determining th&DP or ACP
under the prior year testing method. rent year testing method for the 199For NHCES, it is using the “prior year test
e The application of the first plan yeartesting year to change to the prior yeaihg method.”
rule under the prior year testingesting method for the 1998 testing year Sectionsv andVI of this notice pre
method. _ _Wwithout obtaining approval from the-In vide additional definitions used in apply
The impact of certain plan populationiernal Revenue ServiceThe notice also ing the first plan year rule and definitions
changes under the prior year testingrovides rules for distributions of excessised in the rules relating to changes in the
method. contributions and excess aggregate contigroup of eligible employees when a plan
* A change from the current year testputions. uses the prior year testing method.
ing method to the prior year testing Notice 97-2 states thareasury and
method, including related transitionthe Service will issue guidance regarding D. Effect of Statutory Changes on
relief. the conditions under which employers Regulations

* Plan amendments needed to refleghat elect to use current year data for the B f th dment de t
the testing method of a plan, inchud 1998 or a later plan year may change that c¢a@use of theé amendments made 1o

ing the application of the remedialelection and use prior year testing forsu ioj,(oki ?(nd ?Olgmg,;eig'ﬂn portilons 3f
amendment period unded®1(b).  sequent plan years. Notice 97-2 also r% -A01(k)-1 an -401(m)-1 an

Specifically this notice provides guid
ance on
« The election to use the current ye
testing method.

guested comments concerning (i) the u 401(m_)—2 no I_onger Fef'eCt curren_t ‘?‘W
. BACKGROUND of ONCs and QMACs in computing the is notlce_prowdes gwdance on a limited
A SaamAmendments o B01() 1T years ADP for NHCES, ncludng ST g e e o e
and §401(m) methods of preventing inappropriate douph yea ng hodh lati
ble counting; and (ii) the appropriate—deC ange '”.tes“"?g method.ne regulations
Under 8401(k) and 801(m), the ac termination of the prior ye& ADP for shall continue in fqrce to Fhe extent that
tual deferral percentage (ADP) and th&lHCEs when the group of employee§hey are not inconsistent with th? Code, as
actual contribution percentage (ACP) ofested is significantly diérent in the cur amepded, _and subsequerjt gu!dance, n
highly compensated employees (HCEskent year than in the prior yeakfter con cluding Notice 97-2 and this notice.
are compared with those of nonhighlysideration of the comments received, thi§; sSE OFCURRENT YEAR
compensated employees (NHCES). -Seootice provides guidance on these issues. TESTING METHOD
tion 1433(c) of SBJR amended Rev Proc. 97-41, 1997-33 |.R.B. 51,
8 401(k)(3)(A) and 8401(m)(2)(A), ef provides guidance to sponsors of plans As provided under 801(k)(3)(A) and
fective for plan years beginning after-Dethat are qualified under £01(a) with re  § 401(m)(2)(A), an employer may elect to
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use the current year testing method for the 1998 plan year in order to be treatethey are allocated, while QNCs allocated
plan in lieu of the prior year testingas elective contributions for purposes ofo the accounts of NHCEs will not be
method. A plan using the prior year test theADP test for the 1998 testing yeaBy taken into account in determining the per
ing method may adopt the current yeacontrast, in order to be taken into accoumhitted ADP or ACP for HCEs until the
testing method for any subsequent testing calculating theADP or ACP for HCEs following plan year

year Notification to or filing with the for the 1998 testing yeam QNC or

Service of an election to use the curreMAC must be contributed by the end oV. FIRST PLAN YEAR RULE

year testing method is not required irthe 1999 plan year UNDER PRIOR YEAR TESTING
order for the election to be valid. Hew |t should be noted that §.415-6(b) METHOD

ever as provided in section IX of this 110 (7)(ii) provides that, for purposes of satis
tice, the plan document governing théying § 415, employer contributions shall
plan must reflect whether the plan usegot be deemed credited to a participant - jan) that uses the prior year
the current year testing method or thgccount for a particular limitation yeartu i tﬁ q thADFl’Jf NHCEI ¢ y
prior year testing method for a testinginless the contributions are actually madt(gS iNg method, for s for
e prior year is 3%, oif the employer
year o the plan no later than 30 days after thglects is théDP for NHCEs for that first
A plan that uses the current year testingnd of the period described i84(a)(6) | ' For thi the “first pl
method for a testing year may not be-peapplicable to the taxable year with 0|p an"ye]:ar orl |s_plt.1r:pc>f§e,t s ﬁf]a';]
missively aggregated under18410(b)— within which the particular limitation year ?ﬁar IO anyhp anhls e s ye%-:lnlw_ Ic
7(d) with a plan that uses the prior yeagnds. Thus, contributions made after the € plan, within the meaning ok8.4(), is

testing method for that testing year  date described in §.415-6(b)(7)(i) are o includes a sectiod01(k) plan (i.e., the
%rst year a plan provides for elective eon

treated as annual additions for the next, i ; :

R . fibutions described in 8.401(k)-1
§.415 I|m|tat|_on yearAccprdlneg under &3)). Howevera plan does not Ew)lve g?‘irst
either the prior year testing method or th lan year if for such plan year the plan is
current year testing method, a violation Ogggregated under §401(K)—1(g)1) with
Section 401(k)(3)(D) and 801(m)(3) S415(c) might occur if QNCs or QMACs any other plan that was or that included a

provide that an employer may take int&'® contributed after the date described 'snection401(k) plan in the prior year

Section 401(k)(3)(E) provides that, for
the first plan year of any plan (other than a

IV. USE OFQNCsAND QMACs
UNDER PRIOR YEAR TESTING
METHOD

account QNCs and QMACs in cal_culating§ 1.415-6(b)(7)(1). Section 401(m)(3) provides that rules
the ADP, and QNCs in calculating the 5 NondiscriminatioriTesting of similar to the rules of 801(k)(3)(E) shall
ACP, as provided by the Secretaryplan QNCs under the PriofearTesting  apply for purposes of thaCP test. For
may continue to take QNCs and QMACs Method purposes of thACP test, the “first plan
into account under the prior year testing year’ of any plan is the first year in which
method, subject to the limitations set forth  gection 1.401(k)-1(b)(5) provides tha@ plan, within the meaning of 814(), is

in sectionVI1.B. of this notice. (i) the amount of nonelective contribu or includes a section 401(m) plan (i.e., the

tions, including those QNCs treated afirst year a plan provides for employee
elective contributions for purposes of theontributions described in £.401(m)—
ADP test, and (ii) the amount of nonelec1(f)(6) or matching contributions de
In order to be taken into account in thdive contributions, excluding those QNCsscribed in §1.401(m)-1(f)(12), or both).
calculation of theADP or ACP for a year treated as elective contributions for purHowever a plan does not have a first plan
under the prior year testing method, &0ses of thé\DP test, must each satisfyyear if for such plan year the plan is-ag
QNC or QMAC must be allocated as of ghe requirements of 801(a)(4). Under gregated for purposes of 8401(m)-
date within the year and must actually b& 1.401(m)-1(b)(5), a similar rule applies1(g)(14) with any other plan that was or
paid to the trust no later than the end dp QNCs treated as matching contrbuthat included a sectiof01(m) plan in the
the 12-month period following the end oftions for purposes of t/&CPtest. prior year
the year to which the contribution relates. These nondiscrimination requirements For purposes of this notice, a plan is a
See 881.401(k)-1(b)(4)(i)(A) and continue to apply to plans that use thésuccessor plan” if 50% or more of the el
(b)(5)(v) and 88L.401(m)-1(b)(4)(ii) and prior year testing methodThis is true igible employees for the first plan year
(b)(5)(iv). Consequentlyunder the prior even though the QNCs allocated to thevere eligible employees under another
year testing method, in order to be takeRICEs and NHCEs in a single plan yeasection 401(k) plan (or section 401(m)
into account in calculating th&DP or are taken into account f&DP andACP plan, as applicable) maintained by the
ACPfor NHCESs for the prior yean QNC testing in diferent testing yearsAccord employer in the prior yearFor example,
or QMAC must be contributed by the endngly, QNCs allocated to the accounts oin 1998, Employer H sponsors Plana
of the testing yearThus, for example, if NHCEs and HCEs for the same plan yeaection 401(k) plan. In 1999, Employer H
the prior year testing method is used fowill be subject to the requirements ofestablishes Plan U, also a sectifi(k)
the 1998 testing yea®@NCs that are allo § 401(a)(4) for that plan year; howeyerplan, which had 200 eligible employees,
cated to the accounts of NHCEs for th€@NCs allocated to the accounts of HCEmcluding 100 employees who were eligi
1997 plan year (i.e., the prior year) muswill be taken into account foADP or ble employees under Pldrin 1998. Plan
be contributed to the plan by the end oACP testing in the plan year for whichU is a successor plan.

A. Timing of Contribution of QNCs
and QMACs
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If a plan (other than a successor plan) C. Optional Rule for Minor Plan cific plan under which the members of the
uses the prior year testing method and for ~ Coverage Changes prior year subgroup were eligible employ
its first plan year the plan determines the ] _ees, multiplied by a fraction, the numera
ADP or ACPfor NHCES for the prior plan T @ Plan results from, or is otherwiseior of which is the number of NHCES in
year using theADP or ACP for NHCEs affected by a plan coverage change, anghe prior year subgroup and the denomi
for that first plan year (in lieu of 3%), 90% or more of the total number ofyator of which is the total number of
then the use of the prior year testing’eVHCES from all prior year subgroups aryHCEs in all prior year subgroups.
method in the next testing year is not'omM & single prior year subgroup, then in
treated as a change in testing methogetermining theADP or ACPfor NHCEs ~ E. Examples
Such a plan would not be subject to thfor the prior year under the plan, an-em
limitations on double counting described?loyer may elect to use t#e&P andACP
in sectionVII.B. for that next testing year for NHCEs for the prior year of the plan
If a successor plan uses the prior year testnder which that single prior year sub  gxample 1:

ing method for its first plan yeaheADP ~ 9roup was eligible, in lieu of using the o
andACPfor NHCEs for the prior year areWeighted averages described in section (I) Employer B maintains two plansv

The requirements of this sectivth are
illustrated by the following examples:

determined under the rules in sectionf VI.B., above. Plan N and Plan, Rach of which includes

this notice o a sectio01(k) plan.The plans were not
: D. Definitions permissively aggregated under

VI. CHANGES IN THE GROUP OF § 1.410(b)-7(d) for the 1998 testing year

ELIGIBLE NHCEs WHERE For purposes of this notice:

PLAN USES PRIORYEAR
TESTING METHOD

1 “P| h Y Both plans use the prior year testing
' an coverage change: means d,.,04  pjan N had 300 eligible employ

change in the group or groups of eligibl es who were NHCEs for 1998, and their
employees under a plan on account of ( DP for that year was 6%. Pland

A. General Rule: Disregard Changesthe establishment or ameqdm_ent of 300 eligible employees who were NHCEs
in the Group of NHCEs plan, (b) a plan meer, consolidation, or (1998 and th\DP for those NHCEs

spinof under 8414(l), (c) a change in the, yhat nlan was 4%. Plan N and Plan P

Except as provided in sectidfh.B. and  way plans within the meaning of48.4(l) are permissively aggregated under

C., below under the prior year testingare combined or separated for purposes gf .

method, theADP or ACP for NHCEs for § 1.401(k)-1(g)(1) (e.g., permissively 31031%2) pza(rdrr)1ilosiézeaéz?:gzlt?:ny:falgIan
the prior year under a plan is determinedggregating plans not previously aggrey and Plan Hor the 1999 testing year
without regard to changes in the group ajated under &.410(b)-7(d), or ceasing tonder §1.410(b)-7(d) is a plan coverage
NHCEs who are eligible employees undepermissively aggregate plans undegpange that results in treating the plans as
the plan in the testing yeaiThus, under § 1.410(b)-7(d)), or (d) a combination ofye plan (Plan NP) for purposes of
the prior year testing method, the prioany of the foregoing. § 1.401(k)-1(g)(1). Therefore, the prior
yearADP or ACPfor NHCEs is used even 2. “Prior year subgroup” means a”yearADP for NHCEs under Plan Nfor
though some NHCEs may have first beNHCEs for the prior year who, in thethe 1999 testing year is the weighted aver
come eligible employees under the plan iprior year were eligible employees underage of theADPs for the prior year sub
the testing year because they meet exig specific section 401(k) plan (dn the groups.

ing plan eligibility requirements, andcase of theACP test, a specific section i) The first step in determining the
even though individuals who were eligi 401(m) plan) maintained by the employefyeighted average of th&DPs for the
ble employees under the plan and NHCEgnd who would have been eligible €mprior year subgroups is to identify the
in the prior year are no longer employegioyees in the prior year under the plagrior year subgroupswith respect to the
by the employer or have become HCES ieing tested if the plan coverage changgngg testing yeaan employee is a mem
the testing year had first been éctive as of the first day per of a prior year subgroup if the em

B. Exception for Plan Coverage of the prior year inste_ad of first being ef ployee (A) was an NHCE of Emplpyer B
Changes fective during the testing year for the 1998 plan yea(B) was an eligible
3. “Weighted average of th&DPs for employee for the 1998 plan year under
If a plan results from, or is otherwisethe prior year subgroups” and “weighteciny section 401(k) plan maintained by
affected by a plan coverage change thaaverage of thé\CPs for the prior year Employer B, and (C) would have been an
becomes ééctive during the testing year subgroups” mean the sum, for all prioeligible employee in the 1998 plan year
then theADP andACP for NHCEs for the year subgroups, of the adjus#DPs and under Plan NRf Plan N and Plan Rad
prior year under the plan is the weighteadjustedACPs, respectively been permissively aggregated under
average of thé\DPs for the prior year 4. “Adjusted ADP” and “adjusted § 1.410(b)-7(d) for that plan yeaiThe
subgroups and the weighted average &fCP” with respect to a prior year sub NHCEs who were eligible employees
the ACPs for the prior year subgroups; regroup mean the respectid®P andACP under separate sectig®1(k) plans for
spectively for NHCEs for the prior year of the spethe 1998 plan year comprise separate
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prior year subgroupsThus, there are two for NHCEs under Plan Q is the weighteddHCEs who would have been eligible
prior year subgroups under Plan i average of théDPs for the prior year employees under Plan R for the 1998 plan
the 1999 testing year: the 300 NHCEsubgroups. Plan Q has only one prioyear if the plan were established as of the
who were eligible employees under Plagear subgroup (because the only NHCH#st day of that plan year were eligible
N for the 1998 plan year and the 10@vho would have been eligible employeesemployees under Plan QY.herefore, for
NHCEs who were eligible employeesunder Plan Q for the 1998 plan year if theurposes of the 1999 testing year under
under Plan For the 1998 plan year spin-of had occurred as of the first day ofPlan R, theADP for NHCEs for the prior
(iv) The weighted average of tA®Ps that plan year were eligible employeegear is the weighted average of kiePs
for the prior year subgroups is the sum ofinder Plan Q) Therefore, for purposes offor the prior year subgroups, or 5%, the
(A) the adjusted\DP with respect to the the 1999 testing year under Plan Q, theame as that of Plan Q.
prior year subgroup that consists of th&DP for NHCEs for the prior year is the
NHCEs who were eligible employeesweighted average of th&kDPs for the
ur_lder Plan N, and (B)_the adjusteppP prior year su_bgroups, or 5%, the same as (i) The facts are the same as in Exam
with respect to the prior year subgrougif the plan spin-dfhad not occurred. ple 3, except that the provisions of Plan R

that consists of the NHCEs who were eli extend eligibility to 50 hourly employees
gible employees under Plan Hhe ad who previously were not eligible employ
justedADP for the prior year subgroup iy The facts are the same as in Exanees under any section 401(k) plan main
that consists of the NHCEs who were €ligje > except that instead of spinning oftained by Employer C.
gible employees under Plan N is 4.5%pjan R from Plan Q, Employer C amends (i) Plan R is a successor plan, within
calculated as follows: 6% (th&DP for 0 gjigibility provisions under Plan Q tothe meaning of sectioW of this notice
the NHCEs under Plan N for the priorg, | de employees of Division Bfet  (because 100 of PlansR150 eligible em
year) x 300/400 (the number of NHCES ifjye january 1, 1999. In additionfest  ployees were eligible employees under
that prior year subgroup divided by thg; e on that same date, Employer C estalanother section 401(k) plan maintained by
total number of NHCEs in all prior yearjjshes a new plan, Plan R, which includeEmployer C in the prior year), and, there
subgroups), which equals 4.5%he ad 5 gection 401(k) plan that uses the pridore, the first plan year rule of that section
justedADP for the prior year subgroupyear testing methodThe only eligible does not apply
that consists of the NHCEs who were eligpioyees under Plan R are the 100 em (iii) The establishment of Plan R is a
gible employees under Plani®®1%, cal  ,5vees of Division B who were eligible plan coverage change thateats Plan R.
culated as follows: 4% (th&DP for the oy hi0vees under Plan Q. Because the 50 hourly employees were
NHCEs under Plan for the prior year (i) Plan R is a successor plan, withimot eligible employees under any section
1007400 (the number of NHCES in thajhe meaning of sectiow of this notice 401(k) plan of Employer C for the prior
prior year subgroup divided by the totapecayse all of the employees were eligiear they do not comprise a prior year
number of NHCEs in all prior year sub e employees under Plan Q in the priosubgroup. Accordingly, Plan R still has
groups), which equals 1%Thus, the yeany and, therefore, the first plan yeaonly one prior year subgrouptherefore,
prior yearADP for NHCEs under Plan NP 16 of that section does not apply for purposes of the 1999 testing year
for the 1999 testing year is 5.5% (the sum iy The amendment to the eligibility under Plan R, thaDP for NHCEs for the
of adjustedADPs for the prior year sub ,qyisions of Plan Q and the establishprior year is the weighted average of the
groups, 4.5% plus 1%). ment of Plan R are plan coverage changé®Ps for the prior year subgroups, or 5%,
that afect Plan Q and result in Plan Rthe same as that of Plan Q.
Accordingly, the prior yealADP for
(i) Employer C maintains a plan, PlarNHCEs under Plan Q is the weighted a
Q, which includes a section 401(k) plarerage of théADPs for the prior year sub YEAR TO PRIOR YEAR
and which uses the prior year testingroups. Plan Q has only one prior year TESTING METHOD
method. Plan Q covers employees of Disubgroup (because the only NHCEs Who A General Rule
visionA and Division B. In 1998, Plan Qwould have been eligible employees
had 500 eligible employees who werainder Plan Q for the 1998 plan year if the Section 401(k)(3)(A) provides that if an
NHCEs, and théDP for those NHCEs amendment to the Plan Q eligibility pro employer elects to use the current year test
for 1998 was 5%. HEéctive January 1, visions had occurred as of the first day ahg method for purposes of t#P test,
1999, Employer C spins fo& portion of that plan year were eligible employeeshat method may not be changed except as
Plan Q under 814(l), creating a new under Plan Q).Therefore, for purposes of provided by the SecretanA similar rule
Plan R which includes a section 401(kjhe 1999 testing year under Plan Q, thapplies under 801(m)(2)(A) in the case
plan in which the 100 employees of Divi ADP for NHCEs for the prior year is the of theACPtest. Thus, the statute indicates
sion B are eligible employees. weighted average of theDPs for the that once an employer elects to use the cur
(i) The spin-of of Plan R is a plan prior year subgroups, or 5%, the same aent year testing method, the ability to
coverage change thaffedts Plan Q.Ac- if the plan amendment had not occurred.change that election will be limited.
cordingly, for purposes of the 1999 test (iv) Similarly, Plan R has only one In general, it is expected that plans will
ing year under Plan Q, the prior y@ddP prior year subgroup (because the onlgelect a testing method and retain it.

Example 4:

Example 3:

Example 2:
Wl CHANGE FROM CURRENT
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Treasury and the Service recognize, howice, the plan document governing théhat changes from the current year to the
ever that there may be legitimate reasonglan must reflect such a change. prior year testing method for the first time
for occasionally reevaluating and chang L . for either the 1997 or 1998 testing year
ing the testing method under a plan. In B:- Limitations on Double Counting y,o App and ACP for NHCEs used for
addition, certain business transactions of Certain Contributions that testing year are the same asAB®
may result in a diversity of testing meth s 5 plan changes from the current yearfmdACP, respectively for NHCEs used

ods among plans of an employand the testing method to the prior year testinéor the prior testing year
employer may wish to use consistent-tes;nethod, then, for purposes of the first
ing methods. FinallyTreasury and the testing year for which the change ifeef

Service believe that employers with existijye, theADP andACPfor NHCEs for the  The limitations on double counting are

ing plans should be given a period of timgyior year is determined in the followingillustrated by the following examples:
to decide whether to change from the-cuianner:

rent year testing method (which was the 1 The ADP for NHCEs for the prior Example 1:
required testing method prior to theyear is determined taking into account (i) EmployerA established Plan M, a
SB.élrl];l\dchanges) to the prior year testingynly (a) elective contributions for those, ,iandar )F/)eax section 401(k) plan, in 1993
method. NHCESs that were taken into account fo - ’
Accordingly, a plan is permitted to pyrposes of thé\DP test (and not the \%lvgd,sterCJel:jgtr;];hgufr()e?](:)[ teeilrrlggéierl]amsmaeltmd
change from the current year testing\cp test) under the current year testin%m)j/er Plan M TheAD)IID for the EiCEs
method to the prior year testing method iphethod for the prior year and (b) QNC nder Plan M .i 7% for the 2000 testin
any of the following situations: that were allocated to the accounts eB a q IS | ° 10 | et_ ?Si-b ¢
1. The plan is not the result of the-agthose NHCEs for the prior year but thaq(ealr basle\lHéoEey 03 © Ie;i |veN(|:(;n rthu
gregation of two or more plans, and th@yere not used to satisfy tHeDP test or zlgggt yt. sthu;DePrf aNnHCEo; ©
current year testing method was useghe ACPtest under the current year testing, ZO%SOI?Q i/.ea oAb ZE/ | sdor .
under the plan for each of the 5 plan yeakgethod for the prior year € heAeDsFl’ng yeélr ISI OA n O_Zj erto
preceding the plan year of the change (or 2. The ACP for NHCEs for the prior Satlstét htel\ﬁ:’cgfp 03:16 2%r(())(\)” es.
if lesser the number of plan years the plagear is determined taking into accounf SNC 1o eiac 1% of or the 200¢ teStK:g
has been in existence, including years ignly (a) employee contributions for those o ©Jua to 1% of compensation. No

which the plan was a portion of anotheNHCEs for the prior year(b) matching other contributions under Plan M are

plan). contributions for those NHCEs that weretaken into account in determining the

2. The plan is the result of the aggregataken into account for purposes of th%agéorfNHCEs. Thus, theADP for .
tion of two or more plans, and for each OACPtest (and not thADP test) under the s for the 2000 testing year is 5%.
the plans that are being aggregated (thgirrent year testing method for the prioFlar.] M is amended to use the prior year
aggregating plans), the current year-tesyear and (c) QNCs that were allocated toc "9 method instead of the current year
ing method was used for each of the the accounts of those NHCEs for the prioresung method for purposes of th&P
plan years preceding the plan year of thgear but that were not used to satisfy thigst for the 2001 testing year
change (or if lessethe number of plan ACPtest or theADP test under the current_(1)_ " determining theADP for
years since that aggregating plan has begsar testing method for the prior year ~ \[1CES under Plan M for the 2001 testing
in existence, including years in which theThus, in determining thaDP for NHCEs Y<ar In accordance with the prior year
aggregating plan was a portion of anothebr the prior yearthe following contribe testing method, the elective contributions
plan). tions made for the prior testing year ar ade by NHCEs under Plan M for the

3. Atransaction occurs that is describedisregarded: QNCs used to satisfy eithé000 Plan year are taken into account.
in § 410(b)(6)(C)(i) and 8.410(b)2(f); the ADP or ACP test under the current' 'OWEVEl the QNCs equal to 1% of cem
as a result of the transaction, the employgear testing method for the prior testin ensation made under Plan M on beh_alf
maintains both a plan using the prior yeayear elective contributions taken into-ac f NHCEs for the 2000 plan year are-dis
testing method and a plan using the-cutount for purposes of t#CPtest, and all _regarded because they were us_ed to sat
rent year testing method; and the chang@MACs. Similarly in determining the isfy theADP test for the 2000 testing year
from the current year testing method t®ACP for NHCEs for the prior yearthe Thus, for purposes of the 2001 te;tlng
the prior year testing year method occurfellowing contributions made for the prioryear' _theADP for NHCE_S_ for the prior
within the transition period described intesting year are disregarded: QNCs uséf2' 'S 4% (gnless add|_t|ona| QNCs for
§ 410(b)(6)(C)(ii)- to satisfy either the\DP or ACP test NHCES are timely contributed and allo

4. The change occurs during the pian’under the current year testing method fdrted for the 2000 plan year).
remedial amendment period for thehe prior testing yeaQMACs taken into
SBJRA changes (see ReRroc. 97-41).  account for purposes of tAdP test, and
Notification to or filing with the Service all elective contributions. (i) The facts are the same as in Exam
of a change from the current year to the The limitations on double countingple 1, except that the testing years are
prior year testing method is not requiredinder this sectioIl.B. do not apply for 1997 and 1998, instead of 2000 and 2001.
in order for the change to be valid. Howtesting years beginning before January 1, (ii) For purposes of the 1998 testing
ever as provided in section IX of this nho 1999. Accordingly, in the case of a planyear the ADP for NHCEs for the prior
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3. Examples

Example 2:



year is 5%. The QNCs equal to 1% of (and, if applicable, 801(m)(9)) and the lection of information displays a valid
compensation made under Plan M on bepecific underlying regulationsA plan OMB control number
half of NHCEs that were used to satisfythat incorporates these provisions by ref The collection of information in this
the ADP test for the 1997 testing year areerence must continue to refer to the amotice is in section IX.This requirement
not disregarded because the limitation oplicable Code sections and the specifito amend plan documents is necessary to
double counting applies only for testingunderlying regulations, must specifyreflect the new nondiscrimination test
years beginning on or after January lwhich of the two testing methods (priorunder §401(k)(3) and 801(m)(2) as
1999. year or current year) it is using, and mustmended by SBJ The pre-SBJR
now provide that it is incorporating bymethod of nondiscrimination testing is
VI ANTI-ABUSE PROVISION reference subsequent Internal Revensill available under these Code sections

This guidance is designed to providéervice guidance issued under the applianq a plan amendment may not be re
simple, practical rules that accommodat@ble Code provisions. Furtheor pur  quired to reflect the choice of the pre-
legitimate plan changesAt the same POses of the first plan year rule describe8BJMA testing method.The information
time, the rules are intended to be appliel? 8 401(k)(3)(E) and 801(m)(3) and will be used to determine whether the
by employers in a manner that does nd€ctionV of this notice, a plan that incor ADP andACP of HCEs exceeds th&DP
make use of changes in plan testing-pré0rates these provisions by referencend ACP (_Jf _NHCES by more thz_in the
cedures or other plan provisions to inflat&Ust specify whether theDP andACP  statutory limits. The collection of infor
inappropriately the prior yeakDP and for NHCEs for the prior plan year is 3%mat|qn is required to obtain a benefit.
ACP for NHCEs (which are used asOf the current yeas ADP andACPfor the The likely re_spongieqts are busmesse; or
benchmarks for testing t#DP andACP NHCEs. pthgr fprproflt institutions, and nonprofit
for HCEs). Furtherthe ADP and ACP Rev Proc. 97-41 provides that quali Institutions.
tests are part of the overall requiremerfied retirement plans have a remedial The estimated total annual recordkeep
that benefits or contributions not discrimi @nendment period under4®1(b) so that ing burden is 49,000 hoursThe esti
nate in favor of HCEsTherefore, a plan certain plan amendments for S@Jgen mated annual burden per recordkeeper is
will not be treated as satisfying tadp  erally are not required to be adopted b0 minutes. The estimate number of
or ACP test if there are repeated changd@re the last day of the first plan year berecordkeepers is 147,000.
in plan testing procedures or plan providinning on or after January 1, 1999. Books or records relating to a colec
sions that have thefett of distorting the Pursuant to RewProc. 97—41, a plan pro tion of information must be retained as
ADP or ACPtest so as to increase signifi Vision reflecting theADP or ACP testing  long as their contents may become mater
cantly the permittedDP or ACP for method is a disqualifying provision, andal in the administration of any Internal
HCEs and if a principal purpose of théhus any plan amendments to reflect Bevenue law Generally tax returns and
Changes was to achieve such a result. choice in testing method are not requiretﬁx r?turn information are confidential, as
5. PLAN PROVISIONS to be adopted until the end of this reme'equired by 26 U.S.C. 6103.

. dial amendment period. Howeyglans

REGARDING TESTING must be operated in accordance with tHa- COMMENTS
METHOD SBJR changes to 801(k)(3)(A) and  Treasury and the Service invite com

Sections 1.401(k)—1(b)(2)(iii) and 3 401(M)(2)(A) as of the statutoryfeé- ments regarding the matters discussed in
1.401(m)-1(b)(2) require that a plan tdive date. In addmpn, under ReRroc. this notice. Comments may be submitted
which §401(k) or §401(m) applies must 97-41, any ret.roact|ve amendments m_Uf(ﬁ the Service at CC:.DOM:CORP:R (No
provide that theADP or ACP test will be 'cfiect the choices made in the operatiotice 98-1), Room 5226, Internal Revenue
f the plan for each testing yearcluding ~ Service, FO. Box 7604, Ben Franklin Sta
the current year testing method or thihe choice of testing method (and anyfon, Washington, DC 20044A]tern&
prior year testing method, a plan mus hanges to thaF election), and must reflegively, taxpayers may hand-deliver com
specify which of these two testing methN® Qate on which th.e plan begaq to epements between the hours of 8 a.m. and 5
ods it is using. If the employer changeé‘te in accordance with those choices (argim. to CC:DOM:CORP:R (Notice 97—
the testing method under a plan, the pla®"Y such changes). )S(X)'_COU{'lirSC‘: Deil:,t!ngnal Re\;\levr;/ue
must be amended to reflect the changg. ervice, onstitutionavenue,
Further if the first plan year rule de %. PAPERWORK REDUCTION ACT Washington, DC, or may subm'lt cem
scribed in §01(k)(3)(E) and 01(m)(3)  The collection of information con Ments electronically via the Servisd
and sectiotV of this notice applies, a plantained in this notice has been reviewelfnet site at http://wwwrs.ustreas.
that incorporates these provisions by refand approved by the @fe of Manage gov/prod/tax_regs/comments.html.
erence must specify whether hBP and_ m.ent and Budget (OMB) in _accordancebraﬂing Information
ACP for NHCEs for the prior plan year iswith the Paperwork Reductiofct (44
3% or the current yeaw ADP andACP U.S.C. 3507) under control number The principal authors of this notice are
for the NHCEs. 1545-1579. Susan Lennon of the fide of theAssoct

The regulations under 401(k) and  An agency may not conduct or sponsoate Chief Counsel (Employee Benefits
§ 401(m) permit a plan to incorporate byand a person is not required to respond tand Exempt Qganizations) and Roger
reference $101(k)(3) and 801(m)(2) a collection of information unless the €ol Kuehnle of the Employee Plans Division.
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For further information regarding this no defined in § 1021(c)(2) of the Revenue of the first taxable year of the partnership
tice, contact the Employee Plans DiviReconciliationAct of 1987 (1987Act), beginning after December 31, 199The
sion’s telephone assistance service bd987-3 C.B. 125), § 7704 applies to taxmailing address for the Memphis Service
tween 1:30 and 4:00 p.m., Eastdime, able years beginning after December 3Lenter is Internal Revenue Service, Stop
Monday throughThursday at (202) 622- 1997. The term “existing partnership” 1, 5333 Getwell Road, Memphi§N
6074/75. (These telephone numbers armseans any partnership that was a publicly8118.

not toll-free.) traded partnership on December 17, 1987.
If a substantial new line of business idAX ON GROSS INCOME

. _ adQed wit_h respect to an existing partner An electing partnership must pay each
Publicly Traded Partnerships ship anytime after December 17, 1987, 1o year a tax of 3.5 percent of the

the grandfather status of the partnershiéxross income from all active trades and

terminates. . -
Notice 98-3 . businesses conducted by the partnership.
Section 7704(g) was enacted as part qfﬁe tax is not deductible by the partner

This notice provides the method forthe 1997TRA. Under § 7704(g), an ex ship. Pursuant to § 705(a)(2)(B), a part
grandfathered publicly traded partneristing 1987 partnership may elect to " er of an electing partnership mus:t reduce
ships to elect to remain exempt from §nain exempt from § 7704(a) by agreeinghe adjusted basis of the partisepartner
7704 of the Internal Revenue Code -putto pay each taxable year a 3.5 percent t@ﬁip interest by a proportionate share of
suant to 8 7704(g)This notice also pro on gross income from the active condu e 3.5 percent tax paid by the partner
vides the procedures for revoking thef all trades and businesses of the paﬁnesrhip '
election. In addition, this notice informsship. A publicly traded partnership may '
grandfathered publicly traded partnermake the election under 8§ 7704(g) if: (LrERMINATION OF ELECTION
ships that do not elect the application othe partnership is an existing partnership
§ 7704(g) that the rules contained in-pro(as defined in § 1021c)(2) of the 1987  If @ partnership that elects special treat
posed regulation § 1.743-2 regarding-spéct), (2) § 7704(a) has not applied (andnent under § 7704(g) adds a substantial
cial § 743(b) basis accounts may be folwithout regard to § 7704(c)(1) would not"eW line of business after December 31,
lowed for purposes of a conversion from &ave applied) to the partnership for all997, the election under § 7704(g) will
partnership to a corporationThe refer taxable years beginning after Decembdfrminate. The rules concerning a new
ences in this notice to § 7704(g) reflec81, 1987, and before January 1, 1998, ati#e of business and the timing of a result
the amendments made by thaxpayer (3) the partnership elects the applicatiofd termination that are set forth in §
Relief Act of 1997 (1997TRA), Pub. L. of § 7704(g) for its first taxable year-be 1.7704-2 of the regulations will be -ap

No. 105-34, 11 Stat. 788 (1997). ginning after December 31, 1997, andlied to electing partnerships.
consents to the application of the 3.5-per In addition, a partnership may vokun
BACKGROUND cent tax imposed for each taxable year darily terminate its election at any time by

paross income from the active conduct ofiling a notice of revocationThe revoca

Section 7704(a) provides that a pu . g : . .
licly traded partnership is treated as acofll trades or businesses of the partnershifion will be efective as of the date desig
nated in the notice, but not earlier than the

oration. ST .
P PROCEDURALREQUIREMENTS date that the notice is filed with the Inter

Section 7704(b) defines a partnership IR Servi 0 ¢ hi
as a “publicly traded partnership” if inter  To make an election under § 7704(qg), pal mevenue service. Lnce a partnership

ests in the partnership are traded on an gsartnership must file with the Memphisr_evOkeS or otherwise termma’Fes its elec
tablished securities market or are readilgervice Center a statement that provid on qnder § 7704(g), the elect|_on may not
tradable on a secondary market (or thihe following: (1) a notification at the top € rgmstated. If the partr)ersh|p remains a
substantial equivalent thereof). of the statement that an election is bein?)hUbIICIy 'Frad_ed partnership on the date of
Section 7704(c) provides that a pubmade (that is, “ELECTION UNDER € tgrmlnatlon and qloes T‘Ot megt the ex
licly traded partnership will not be treatedSECTION 7704(g) FILED PURSUANT pepuon for pa_rtners:h|ps with passive-type
as a corporation if, for the current taxabl@O NOTICE 98-3"); (2) the name of the!NcOMe contained in 8 _7704(C)’ the_rr ab
year and each preceding taxable year bpartnership; (3) the federal tax identifica SeNt @n actuall transaction thafc eliminates
ginning after December 31, 1987 durindion number of the partnership; (4) théhe partngrshlp, the conversion from a
which the partnership (or any predecesgmailing address of the partnership; (5) thga}rtnersmp to a corporation will be deter
sor) was in existence, (1) at least 90-petaxable year of the partnership; and (6) mined under § 7704(f).
cent of the gross income of the partnedeclaration that, pursuant to § 7704(9)3ROCEDURALREQUIREMENTS FOR
ship consisted of certain “qualifyingthe partnership consents to the impositiop e\ oCATION
income” (as defined in 8 7704(d)), and (2pf a 3.5 percent tax on gross income from
the partnership would not be described ithe active conduct of all trades and busi To make a revocation under § 7704(g),
§ 851(a) if the partnership were a domesiesses by the partnership. a partnership must file with the Memphis
tic corporation. The statement must be signed by th8ervice Center a statement that provides
Section 7704 applies to taxable yearsax matters partner of the partnership (ake following: (1) a notification at the top
beginning after December 31, 1987defined under § 6231(a)(7)) and must bef the statement that a revocation is being
However for any existing partnership (asfiled at any time on or before the 75th daynade (that is, “REVOCRNON UNDER
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SECTION 7704(g) FILED PURSUANT Christopher Kelley at (202) 622-3080the Code, principally sections 901

TO NOTICE 98-3"; (2) the name of the(not a toll-free number). through 907 and 960, fefctuate Con
partnership; (3) the federal tax identifica gresss intent to provide relief from deu
tion number of the partnership; (4) the ble taxation and alleviate these distor
mailing address of the partnership; (5) thEoreign Tax Credit Abuse tions. American Chicle Co..Wnited
taxable year of the partnership; (6) a-dec States,316 U.S. 450 (1942)Burnet v
laration that, pursuant to § 7704(g), théNotice 98-5 Chicago Potrait Co.,285 U.S. 1 (1932).

gasrtng:ig:qp; tr:)\(/%l;esrgiseilsccgrc:; tfcr)o??tlhz Treasury and the Internal Revenue-Ser In (cjor:jtrast to certain tax c-redllcts that are
=P 9 Vice understand that certain U.S. taxpay"tended to create an incentive for taxpay

tiv nduct of all trades and businesse . - - . i i i iviti
active conduct of a e?s (primarily multinational corporaﬂons)ers to invest in certain activities, such as

géttehifp{ahr;n?éiglgét?;:T(g; tshtigrtr:\;ent have entered into or may be considering 3¢ research credit under section 41 or the
‘ variety of abusive tax-motivated transac!OW-income housing credit under section

must be signed by the tax matters partner ; . 42, the foreign tax credit is designed te re
of the partnership (as defined under Eons with a purpose of acquiring or gen

rating foreign tax credits that can be used'ce the disincentive for taxpayers te in

6231(a)(7)). to shelter low-taxed foreign-source-in Vest abroad that would be caused by-dou
PARTNERSHIPSTHAT DO NOT come from residual U.S. taghese trans Pl taxation. In other words, the foreign
ELECT actions generally are structured to yield@X credit is intended to preserve neutral

little or no economic profit relative to thelty between U.S. and foreign investment

If an existing partnership does not elecéxpected U.S. tax benefits, and typicallgnd to minimize the &fct of tax conse
the special treatment of 8 7704(g), themvolve either: (1) the acquisition of anduénces on taxpayerdecisions about
the partnership will become taxable as asset that generates an income streaifiere to invest and conduct business.
corporation if it (1) remains a publicly subject to foreign withholding tax, or (2) Relief from double taxation generally is
traded partnership on the first day of iteffective duplication of tax benefits not calculated separately with respect to
first taxable year beginning after Decemthrough the use of certain structures deach dollar of foreign-source income and
ber 31, 1997, and (2) does not meet thsigned to exploit inconsistencies betweet@x. The foreign tax credit limitation or
exception for partnerships with passivet).S. and foreign tax lawsThis notice an  “basket” regime of section 904(d) permits,
type income contained in § 7704(d)b- nounces thafreasury and the Serviceto a limited extent, a credit for foreign tax
sent an actual transaction that eliminategill address these transactions througtnposed with respect to income taxed at a
the partnership, the conversion from e issuance of regulations as well as biate in excess of the applicable U.S. rate to
partnership to a corporation will beapplication of other principles of existingshelter from U.S. tax income from other
treated under 8 7704(f) as an asset trartaw, and requests public comment witrsimilar investments and activities that are
fer from the partnership to the corporatiomespect to these and related foreign tasubject to a relatively low rate of tax (the

followed by a liquidation of the partner credit issues. “cross-crediting regime”).Accordingly,
ship. the foreign tax credit provisions do not
On October 28, 1997, proposed reguld- BACKGROUND limit credits on an item-by-item basis.

tions under § 743 were issued that provide |, itaq states persons are subject {Bather subject to certain restrictions, the
that upon the contribution of assets by & 5 income tax on foreign-source as welpprovisions permit cross-crediting of for
partnership to a corporation, the specialg ) 5 _source income. Subject to appli€ign taxes imposed with respect to speci
§ 743 basis accounts are reflected in thg) . limitations, U.S. persons with for fied groups or types of income as consis
basis of the assets in the hands of the ¢ ign-source income may credit incomdent with the interrelated quality of
poration. 62 Fed. Reg. 55768, 1997-48,, o5 imposed by foreign jurisdictionsMultinational operations of U.S. persons.
.R.B. 13. Although these rules are ingqaint their U.S. income tax liability on Multinational corporations that are sub
proposed form, the Service will not chal ¢ eion_source income. ject to relatively low rates of tax on their
lenge a taxpay& § 7704(f) conversion, \yqoridwide taxation of U.S. personsforeign-source income may be in ar- ex
or any actual transaction applying the,5jeq with the allowance of a foreigreess limitation position. Generallguch
conversion method of § 7704(f) thatfol 5, creqit establishes general tax neutralaxpayers may properly use credits for
lows the rules in proposed regulationy penyeen foreign and domestic investforeign taxes imposed on high-taxed-for
§ 1.743-2, so long as the conversion Qhant y U S. taxpayerd tax system that €ign income to déet residual U.S. tax on
transaction occurs prior to the issuance %fimply exempts foreign-source incoméheir low-taxed foreign incomeTreasury
further guidance on this issue. from taxation creates an incentive foritiand the Service are concerned, however
DRAETING INFORMATION zens and residents to invest overseas tihat SUCh taxpayers may enter intolforeign
low-taxed jurisdictions. On the othertax credit-generating schemes designed to

The principal author of this notice ishand, worldwide taxation without a for abuse the cross-crediting regime and ef
Christopher Kelley of the @ite of the eign tax credit creates double taxation thdectively transform the U.S. worldwide
Assistant Chief Counsel (Passthroughdistorts investment decisions by inhibit system of taxation into a system exempt
and Special Industries). For further inforing foreign investment or business activiing foreign-source income from residual
mation regarding this notice, contacties. The foreign tax credit provisions ofU.S. tax.
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This result is clearly incompatible withprofit is insubstantial compared to the-forin order to hedge its obligations under the NBS,
the existence of the detailed foreign tarign tax credits generated. purchast_es thgthbctnrr]]d for $h1000.0;atshsur:e that, bm .
credit provisions and cross-crediting limi The following are examples of abusive w coron W [e purehase of the foreign bond,

- . . €Usincurs or maintains an additional $1000.00 of
tations enacted by Congress. No statutogrrangements within the scope of this NQyorrowing at an interest rate equal to the LIBOR-

purpose is served by permitting credits fotice. based rate provided for in the NPC.
taxes generated in abusive transactions At the timeUS enters into this arrangemettS
Example 1 reasonably expects to incur an annual $0.9G eco

designed to reduce residual U.S. tax on \

low- f Y. . h ) ) nomic loss each year under the arrangement (the
ow-taxed oreign-source incomeThe On June 29, 1998)S, a domestic corporation, $95.10 net interest payment on the bond plus the
foreign tax credit benefits derived frompurchases all rights to a copyright for $75.0the LIBOR-based amount received frofhunder the

such transactions represent subsidies fro‘?f‘\py”g*:jt W”t: expire SEO”,'{] and the O”r']y INCOME \bC ess the sum of the $96.00 paymerkt tmder
the U.S.Treasury to taxpayers that operSXPected to be received with respect to the copyrighile Npe and the LIBOR-based amount associated

; ; is a royalty payable June 30, 1998he gross with the $1000.00 borrowing incurred or maintained
ate and earn income in low-tax or ZEr0-tamount of the royalty is expected to be $100'OQn order to acqijire the forei%n bond). In this exam

jurisdictions. The efect is economically The royalty payment is subject to a 30-percentye ;S has efectively purchased foreign tax credits
equivalent to the tax sparing benefits fofountry X withholding tax. On June 30, 19985 , ; yransaction that was reasonably expected-to re
U.S. taxpayers that Congress and th;é?’%e(')‘(’)es,tt:: E_loo.too LTJOSYa'W pa)érlne”t' 'etsstth&ltin an economic loss.
Treasury have consistently opposed in the . Mhnowding fax.'s reasonably expects 1o

_Incur a $5.00 economic loss (having paid $75.00 for Example 4
tax t_reaty ?OnteXt _because SUCh_ be_neﬂ¥§e right to receive a $70.00 net royalty payment),
are inconsistent with U.S. tax principlesut expects to acquire a $30.00 foreign tax liability ~US, a domestic corporation, fornd a Country

and sound tax policy In this example, US hasfettively purchased fer X corporation, by contributing $10.00 to the capital
eign tax credits in a transaction that was reasonab® N in exchange for the only share Mfcommon
Il. ABUSIVE ARRANGEMENTS expected to result in an economic loss. stock. N borrows $90.00 from,Fa Country X indi
vidual unrelated tdJS, at an annual interest rate of
Treasury and the Service have identi Example 2 7.5 percent, andll purchases preferred stock of an

; ; unrelated party with a par value of $100.00 or a
fied two classes of transactions that create on june 29, 1998JS a domestic corporation, pond with a face amount of $100.00Sreasonably

potential for foreign tax credit abus&he purchases a foreign bond for $1096.00 (includingypects the preferred stock or bond to pay dividends
first class consists of transactions involvaccrued interest)The foreign bond provides foran o interest at an annual rate of 10 perceiterna

ing transfers of tax liability through the-ac nua! interest payments of $100.00 payable June 3Qely, rather than purchasing preferred stock or the
quisition of an asset that generates an iﬁf each yearThe interest payments are subject t0 §ond, N lends $100.00 tdJS at an annual interest

. . .9-percent Country X withholding tax. On June 30y4te of 10 percent.
come stream subject to foreign gross basi§og ys receives a $95.10 interest payment on the Country X treats thé loan as an equity invest

tf’ixes such _as Wl_thho_ldmg taxeﬁan_sae bond (net of a $4.90 Country X withholding tax).ment and does not allow a deduction s interest

tions described in this class may includ®n July 4, 1998US sells the bond for $1001.05. expense. Country X imposes an individual income
acquisitions of income streams througlfecause the value of the bond is not reasonably ey and a corporate income tax of 30 percent. Coun
securities loans and similar arrangemenf’§°ted to appreciate due to market factoiSfea  try X thus is expected to impose a $3.00 corporate

. . . ; onably can expect only a $0.15 economic profifycome tax each year & Country X has an impu
and acquisitions in combination with tm&?'ﬁthe $1001.05 sales price and the $95.10 net interqgtion system, under which dividends from Country

return swaps. In abusive arrangements iBoupon, less the $1096.00 purchase price) and ex corporations are excluded from the gross income
volving such transactions, foreign taxpects to acquire a $4.90 foreign tax liability this  of Country X individuals. (4imilar result could be
credits are déctively purchased by a U.S.example,US has efectively purchased foreign tax achieved if the dividends are wholly or partially- ex
taxpayer in an arrangement where the et e o o e e O eeeoncs o
- ) rn or group relief regime, a dividend-received de
peCte‘?' ?Conomlc me't from the arrangeg|ation to expected U.S. foreign tax credits. Ne imduction, or an imputation credit.)

ment IS InSUbStantlal Compared to the forplication is intended as to whether the interest de At the timeUS enters into this arrangemems

eign tax credits generated. scribed in this example will constitute high with reasonably expects thistwill have annual earnings
The second class of transactions -cofolding tax interest under section 904(d)(2)(B).  and profits of $0.25 ($10.00 dividend or interest in
sists of cross-border tax arbitrage transac Example 3 come f_rom the preferred stock or bond (or $1‘0.90 in
p terest income from the loan W), less $6.75 inter

tions that permit ééctive duplication of st expense and $3.00 foreign tax liability).S
tax benefits. Duplicate benefits result F. an entity that does not receive a tax beneffy P L 9 T
: expects that each yeldwill pay a $0.25 dividend to

when the U.S. grants benefits and, in a fom for.elgn tax credits, wishes to acquire a foreIgTJSand USwill claim a $3.00 foreign tax credit for
dition, a foreign country grants benefit ond with a value of $1000.00 that provides for Miaxes deemed paid under section 902. In this exam
! 9 Y9 Shual interest payments of $100.00he interest pay :

(including benefits from a full or partial ments are subject to a 4.9-percent Country X-witrﬁ:: igfor;?steenr:sret?eltc\tgearllnuarsrar;?]zmggsr:?r e>)<(p|t<;|)t(
imputation or exemption system, or aolding tax. Instead of purchasing the bofd, . y e y 2

i ini jnvests its $1000.00 elsewhere and enters intolgWS In order to generate foreign tax credits in a
preferennal rate for certain 'ncome) to : transaction with respect to which the reasonably ex

separate persons with respect to the sarffjgee-year notional principal contract (NPC) W'thgected economic profit is insubstantial in relation to

. . .. _US an unrelated domestic corporation. Under th ; -
expected U.S. foreign tax credits.
taxes or incomeThese duplicate benefits & o NPQJSagrees to make an annual pay * ign tax credi

generally can result where the U.S. and @ent toF equal to $96.00 anél agrees to make an Example 5
foreign country treat all or part of a transannual payment t&JS equal to the product of
action or amount diérently under their $1000.00 and a rate calculated based on LIBOR. In US, a domestic corporation, formk a Country
respective tax systems. In abusiv%ddmg% LtJhSe Pﬁmei agree that, tutp;otr)] ter:jnlnattlﬁn 0( entlr:y US;:ontrl:tL)g(t)es $100£00 to thi_cgplttalgt

. . - e JUSwill make a paymen ased on the in exchange for a 100-percent ownership interisist.
arrangements mVO|Vmg _SUCh tran_sacnor_'gppreciation, if anyin the value of the foreign bond, borrows $900.00 fronf, an unrelated Country X
the US taxpayer exploits these INCOASIQINAF will make a payment to)S based on the de  corporation, at an annual interest rate of 8 percent,
tencies where the expected economigreciation, if anyin the value of the foreign bond. and N purchases preferred stock of an unrelated
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party with a par value of $1000.00 thaSreason ther, the regulations will require that -ex nomic profit, foreign taxes will be treated
ably expects to pay dividends at an annual rate of J9acted economic profit be determineds an expense. In addition, interest ex
percent. The dividends are subject to a Country . . .
25-percent withholding tax. over t.he term of the arrangement, propense _(and S|m|lz_ir z_imounts, including
Country X treats th& loan as an equity invest €M1y discounted to present value. borrowing fees, “in lieu of” payments,
ment inN and treatsN as a partnership. Conse It iS expected that the regulations irforward contract payments, and notional
quently F claims a foreign tax credit in Country X general and any test relying on a comparprincipal contract payments) generally
fS;dge? SeSrC(Ia;\zt/tEfeIt:hlfnﬁltizhrc;?Iggtézxaging?yan son of economic profit and credits in parwill be taken into account in determining
N is disréglarded as a Separatepemity @ partr’]ersﬁbcular would be ap_phed to discreteexpected economic profit only to the—e>_<
with only one partner).SeeReg. § 301.7701-3(a) &/Tangements.The utility of a test com tent that the indebtedness or contract giv
and § 301.7701-3(b)(2)(CJThus,USclaims a U.S. paring profits and credits depends upoimg rise to the expense is part of the
foreign tax credit for the taxes paid Byand the tax  the proper delineation of the arrangemerrrangement.
benefit of the foreign taxes paid byare efectively g pe tested. If necessary téeetuate the  In addition, the regulations will provide
du?AhtCt?]tgciimeUS enters into this arrangements  PUIPOSES of the regulations, a series of rgpecial rules that will operate to deny
reasonably expects an annual profit of $3.08ated transactions or investments may beredits for foreign taxes generated in-abu
($100.00 dividend income, less $72.00 interest exreated as a single arrangement or-posive arrangements involving asset swaps
pense and $25.00 foreign tax liability) and an annulons of a single transaction or investmentr other hedging devices (including rules
feor:te;?e”dt;’iocgidgr‘:;n‘”;]e'n”t tg'sef’izz“fhlisi:jjnsimay be treated as separate arrangemerttsat allocate interest expense to an
tency between U.S. a?]d Country Xptax laws in Ordeil’he proper grouping of transact|ons andrrangement in cgrtam cases other than
to generate foreign tax credits in a transaction witH\Ve€Stments into arrangements will-depursuant to a tracing approach). Fof ex

respect to which the reasonably expected economf@end on all relevant facts and circumample, an arrangement involving a pur

profit is insubstantial in relation to expected U.Sstances. chase of a foreign security coupled with

foreign tax credits. For example, a series of transactionan asset swap that is designed to hedge

IIl. REGULATIONSTO BE ISSUED involving a purchase and resale might bsubstantially all of the taxpaysrrisk of
PURSUANTTO THIS NOTICE treated as a single arrangement. Simloss with respect to the security for the

larly, an investment together with relatedluration of the arrangement generally will

Regulations will be issued to disallowhedging and financing transactioesy.,a constitute an abusive foreign tax credit
foreign tax credits for taxes generated iborrowing, an investment, and an assetrrangement even if the taxpayer has not
abusive arrangements such as those davap designed to limit the taxpaigeece incurred indebtedness for the specific-pur
scribed in Part Il aboveThese regula nomic exposure with respect to the invespose of acquiring the asset. Howeke
tions will be issued under the authority oment, might be treated as a singleegulations will not treat arrangements in
some or all of the following sections ofarrangement. In addition, if a controlledvolving debt instruments as abusive
the Internal Revenue Code of 1986: -seforeign corporation, as part of its busisolely because the taxpayer diminishes its
tion 901, section 901(k)(4), section 904ness, enters into a buy-sell transaction imisk of interest rate or currency fluctua
section 864(e)(7), section 7701(l), anarolving a debt instrument, that buy-seltions, unless the taxpayer also diminishes
section 7805(a). transaction could be treated as a separate risk of loss with respect to other risks

In general, these regulations will disalarrangement. (e.g.,creditor risk) for a significant per
low foreign tax credits in an arrangement In general, reasonably expected ecdion of the taxpayes holding period. See
such as those described in Part Il aboveomic profit will be determined by taking PartVI of this notice for additional rules
from which the reasonably expected ecanto account foreign tax consequencer portfolio hedging strategies and partial
nomic profit is insubstantial compared tqbut not U.S. tax consequences). Howhedges.
the value of the foreign tax credits-exever it is inappropriate in the context of Under the foregoing principles, the reg
pected to be obtained as a result of thbe U.S. foreign tax credit system to allowlations will not disallow foreign tax
arrangement.The regulations will em foreign tax credits with respect to abusiveredits merely because income from the
phasize an objective approach to calculaarrangements simply because the arrangarrangement is subject to a high foreign
ing expected economic profit and creditsnents generate substantial foreign tatax rate. Treasury and the Service artici
and will require that the determination ofsavings.Accordingly, the regulations will pate that credits for taxes paid to a high-
expected economic profit reflect the like provide that the calculation of expectedax jurisdiction will not be subject to dis
lihood of realizing both potential gain andeconomic profit will not include expectedallowance under the regulations absent
potential loss (including loss in excess oforeign tax savings attributable to a taxother indicia of abuse.
the taxpayes investment). Thus, under credit or similar benefit allowed by a for  The regulations generally will not dis
the regulations, expected economic profiign country with respect to a tax paid t@allow a credit for withholding taxes on
will be determined without regard to -ex another foreign country dividends if the holding period require
ecutory financial contracte(g.,a no In general, expected economic profitment of section 901(k) is satisfied. How
tional principal contract, forward cen will be determined by taking into accountever the regulations will operate to deter
tract, or similar instrument) that do notexpenses associated with an arrangementine whether foreign tax credits with
represent a real economic investment avithout regard to whether such expense®spect to cross-border tax arbitrage
potential for profit or that are not properlyare deductible in determining taxable inarrangements (as described in Part I,
treated as part of the arrangement. -Fucome. For example, in determining ecoabove) will be disallowed, even if such
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credits arise with respect to withholdingvl. OTHER FOREIGNTAX CREDIT VIl. COMMENTS

taxes on dividends and the section 901(k) GUIDANCE
holding period is satisfied. In addition, Comments are requested on the matters

the regulations generally will apply to-de  Treasury and the Service are considefliscussed in thls notic&Vritten comments
termine whether credits should be disaing issuing other guidance to ensure th&pay be submitted to the Internal Revenue
lowed with respect to qualified taxes (agoreign tax credits are allowed to U.SService, FO. Box 7604, Ben Franklin Sta
defined in section 901(k)(4)(B)) that areaxpayers in a manner consistent with thon, Attention: CC:DOM:CORP:R (No
not subject to the general section 901(k)verall structure of the Code and the intice 98-5), Room 522@)ashington DC
holding period rule. For example, théent of Congress in enacting the credig0044. Submissions may be hand deliv
regulations may disallow credits with-re For exampleTreasury and the Service aré€d between the hours of 8 a.m. and 5
spect to gross basis taxes paid or accruegnsidering issuing additional regulation®-™M- o CC:DOM:CORP:R (Notice 98-5),
with respect to certain arrangements irlinder section 904(d)(2)(B)(iii) to addresg-0Urers Desk, Internal Revenue Service,
volving equity swaps and equity buy-selabusive transactions involving high with 1111 ConstitutionAvenue NV Washing
transactions entered into by securitieBolding taxes. Treasury and the Service!on DC. Alternatively taxpayers may seb
dealers even if such credits would noare also considering whether additiondfit comments directly to the IRS Internet
have been disallowed under sectioBpproaches may be necessary to identifjt® a http:/wwuirs.ustreas.gov/prod/tax_
901(k) pursuant to section 901(k)(4). Seabuses in the case of foreign gross badigds/comments.html. Comments will be
section 901(K)(4)(C). taxes generally available for public inspection and copy

. . ing.
In add_ltlor),Treasury and the Service For further information regarding this

V. EFFECTIVE DAE OF are considering various approaches to aHotice contact Seth Goldstein or Rebecca
REGULATIONS ISSUED dress structures (including hybrid entitys oo " T as o Associate
PURSUANTTO THIS NOTICE LY

structures) a_n_d trans_,actions intended Ehief Counsel (International) at 202-622-
create a significant mismatch between t 50 (not a toll-free call)

The regulations to be issued with-rémq foreign taxes are paid or accrued and
spect to arrangements of the kind-depe time the foreign-source income giving
scribed in Part Il above generally will b&ige tg the relevant foreign tax liability is
effective with respect to taxes paid or ac
crued on or after December 23, 1997, thg o stryctures and transactiohsasury )
date this notice was issued to the publigy,q the Service are considering either aiNOtice 98-6
The efective date of the regulations-is foring the tax credits until the taxpayer

sued pursuant to this notice, howeweil o.qgnizes the income, or accelerating tHe

not limit the application of other princi jncome recognition to the time at which  ggaction 1309 of th@axpayer Relief

ples of existing law to determine thepg credits are allowee g.,by allocating Act of 1097, Pub. L. No. 105-3411 Stat.
proper tax consequences of the SUUCIURe gredits or the income under sectioRgg (theAct) added § 685 of the Internal
or transactions addressed in the regulg82). Revenue Code to permit certain trusts to

recognized for U.S. tax purposes. Fo(lpuallfled Funeral Trusts

URPOSE

tions. : . o
Finally, Treasury and the Service areelect Qualified Funeralrust (QFT) sta
V. IRS COORDINATION concerned about credits claimed in trangus. This notice provides guidance on
PROCEDURES actions described in Part 1l above, witlQFT eligibility requirements, election

respect to assets or income streams thatocedures, and simplified reporting re

The Service intends to carefully examare hedged pursuant to portfolio hedginguirements.
ine foreign tax credits claimed in arrangeStrategies and with respect to hedges neql%ACKGROUND
ments of the type described in Part 11 téered into with respect to assets or inco
determine whether such credits should b&'€ams that the taxpayer holds without » o need funeral trust arises from an
disallowed under existing law even with diminished risk of loss for a Slgnlflcantarrangement where funeral merchandise
out application of the regulations to be isP€riod of time. or services are purchased from a seller to
sued pursuant to this notic&he Service  In general, regulations addressing thessenefit a specified beneficiary before the
plans to establish early coordination proother foreign tax credit issues will be- ef beneficiarys death.A pre-need cemetery
cedures utilizing foreign tax credit expertdective no earlier than the date on whiclnerchandise trust arises from an arrange
in the National Cfice and the Interna proposed regulations (or other guidanceent where cemetery merchandise o ser
tional FieldAssistance Specializationsuch as a notice) describing the tax censgices are purchased from a seller to bene
Program to assist examining agents in aiguences of the arrangements are issuedfip a specified beneficiary before the
alyzing these transactiond.hese coordi the public. The efective date of any such beneficiarys death.The purchaser enters
nation procedures will continue infe€t regulations will not, howevemffect the into a contract with the seller of the-fu
following issuance of the regulations tcapplication of other principles of existingneral or cemetery merchandise or services
ensure uniform and appropriate applicalaw to determine the proper tax consewhereby the purchaser selects the -mer
tion of the regulations by examiningquences of the structures or transactiorthandise and services to be provided upon
agents. addressed in the regulations. the death of the beneficiargnd agrees to
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pay for them before the beneficiasy’ Rev Rul. 87-127 applies to them. Prebeneficiaries will be taxed as if each ben

death. Under state lawuch amounts (or need funeral trusts and pre-need cemeteg§iciary’s interest in the QFiE a separate

a portion thereof) are required to be heltherchandise trusts that meet one of theust. Each beneficiary’'share of the total

in trust during the beneficiary’'lifetime situations under RevRul. 87-127 are contributions to a trust and share of the

and are paid to the seller upon the benefjrantor trusts and the purchasers of thteust’s income is determined in aceor

ciary’s death. contracts giving rise to the trusts are thdance with the beneficiaiyinterest in the
Rev Rul. 87-127, 1987-2 C.B. 156,0wners of the trustsAccordingly these trust; a beneficiarg’ interest in a trust

addresses the taxation of pre-need funer@¥sts may elect to be treated as T may be determined under any reasonable

trusts. The ruling provides four situationsthey meet the other QFfiequirements method.

under which funeral trusts are formed andnder § 685.

concludes that in all four situations the A QFT cannot accept aggregate contri

trust is a grantor trust and the purchaser Bitions by or for the benefit of an individ

treated for federal tax purposes as theal in excess of $7,000 (contribution limit)..

owner of the trust.Any amount that a Section 685(c)(1). Section 685(c)(2) pro

seller receives from the trust (as paymenvides that for purposes of § 685(c)(1), al

for services or merchandise) is includibldrusts having trustees that are related pegrior toAugust 5, 1997, and trusts created

in the gross income of the seller sons shall be treated as 1 trust. Persons rf?erAugust 4, 1997, may elect QRTa

Section 685 permits the trustees of-cefélated if (A) the relationship between the = 1o filing of Form 1041-QFTs
tain pre-need trusts to elect QBfhtus on Persons is described in 88 267 or 707(t)(3|’eated as the electiofThe election must
behalf of the trusts. If the election is(B) the persons are treated as a single e, w4 1 |ater than the due date, with
made, a trust is not treated as a grantBfoyer under subsection (a) or (b) of 8 5 extensions, for filing the trust income tax
trust and the purchaser would not be-sulf" (C) the Secretary determines that #eaf., 'ty the year of electioriThe elee
ject to tax on trust incomeThe trustee is INg the persons as related is necessary gy, 5 jies 1o each trust reported in the
liable for the tax on the taxable income oPrévent avoidance of the purposes of ,th'éFT return.

the trust as determined in accordance wifeCtion. The $7,000 contribution limit is = | trustee need not elect QBTatus for
the income tax rate schedule generally agdiusted annually for inflation for any con ., " " S e eligible year; even if no
plicable to estates and trusts. HowevelfaCts entered into after calendar year 199g}ection is made for the first eligible year

642(b) is unavailable. A trust is deemed to exceed the contri

bution limit under § 685(c) if the trust isql;lr: gxnzgtal;sé”?esoﬂjﬁﬂg&' onee
QFTELIGIBILITY REQUIREMENTS  determined, over the anticipated life O{snent O’f the Commissioner
the trust, to receive projected contribu

Section 685(b) defines a QRS any tions (based upon existing contributions Under both § 685 and ReRRul. 87~
trust (other than a foreign trust) if—(1)the applicable state law trust contributiorf2/» @mounts received by the seller from
the trust arises as a result of a contragéquirements, and any expected contrib trustare trea_ted as paym.ents f9r services
with a person engaged in the trade afons in excess of the state law requireand merchandise and are includible in the
business of providing funeral or burialments) that exceed the contribution limitJ'2>> Ncome of the seller in the taxable
services or property necessary to providghe determination is made at the incep/co received or properly accrued under
such services, (2) the sole purpose of thiyn of the trust and is made again whef['€ sellels method of accounting. In the
trust is to hold, invest and reinvest fundshe amount of the projected contribution§2°€ where a seller was not reporting in
in the trust and to use the funds solely tased in the previous determinatio come in accordance with ReRuI.' 87—
make payments for those services athanges. For example, a trust that is d 21, for example, where a seller improp
property for the benefit of the beneficiatermined at its inception to exceed th rly reported investment income in the
ries of the trust, (3) the only beneficiariegontribution limit during the life of the axable year it was earned by the trust
of the trust are individuals with respect tarust will be deemed to exceed the contrf 2N€T than the purchaser reporting such
whom those services or property are to bsution limit at inception. Howevem 'cO™Me: @ duplication of income may re
provided at their death under contracts derust that is determined at its inception nozUIt from an election under § 685 he
scribed in item (1), (4) the only contribu to exceed the contribution limit but ex >c'vICe IS continuing to study this issue.
tions to the t-I'USt are Contribu_ti(_)n_s by Oteeds the Contributior_l |Im|t in a fUtureS”v'pL”:'ED QFTREPOH-|NG
for the benefit of those beneficiaries, (5)year due to a change in projected CO””'REQUIREMENTS
the trustee elects the application of thigutions, will be deemed to exceed the
subsection, and (6) the trust would, bu¢ontribution limit at the time of the A trustee of a QFTs required to file a
for this election, be treated as ownedhange in projected contributiond.trust trust return on behalf of the QFTThe
under subpart E (the grantor trust proviloses its QFTstatus at the time that it isproper form to file is Form 1041-QFA
sions) by the purchasers of the contractsdeemed to exceed the contribution limit. trustee may file one aggregate Form

Pre-need cemetery merchandise trusts If a QFThas multiple beneficiaries, the1041-QFTfor all of its QFB and should
are substantially similar to pre-need fucontribution limit will apply separately to follow the instructions associated with
neral trusts and therefore the analysis i@ach beneficiaryA QFTthat has multiple that form.

QFTELECTION PROCEDURES

A trustee may elect QF$tatus for
usts that meet the requirements of @FT
nder § 685 for taxable years ending after
ugust 5, 1997 Therefore, trusts existing
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REQUESTS FOR COMMENTS the student loan interest reporting requirduition, fees, room, board, books, equip
.. . ments that should apply for future yearament, and other necessary expenses, such
The Treasury and the Service inviterhg |nternal Revenue Service will issues transportation). Howevéor purposes
comments from the public on issues thalygitional guidance on the student loanf the student loan interest deduction,
may arise in implementing § 685. Senhierest that a taxpayer may deduct, ircosts of attendance are reduced by educa
written comments to the following addressgging further guidance for determiningtional assistance that the student receives
Internal Revenue Service whether a taxpayer has made a paymeahd excludes from gross income under
CC:DOM:CORRNT 98-6; of interest on a student loan during thg 127, 135, 530, or as a scholarship.
CC:DOM:P&SI:1) , , first 60 months in which interest pay The student loan interest deduction is
P.O. Box 7604, Ben Franklin Station

, ments are required. available only for interest payments made
Washington, DC 20044

) i during the first 60 months, whether or not
Altern'anvely_send written comments BACKGROUND consecutive, in which interest payments
electronically via the Internet to the IRS

Internet site at http://wwivs.ustreas.gov/ A The Student Loan Intest igeg,;ejgi:eg ;n ;he Ioa-r:jNOti%Z-? 7-687
. WS. . -46 1.R.B. 8, provides additionakin
prod/tax_regs/comments.html. Please formation about the student loan interest

|derjt|fy the comments as relating to this ggaction 202(a) of thAct added § 221 deduction.
Notice. to the Code. Section 221 allows certain
DRAFTING INFORMATION taxpayers who pay interest on qualified B.
education loans to claim a federal income

The principal author of this notice istax deduction for their interest payments, ggction 6050S(a) requires information
Daniel J. Coburn of the @fe of Assis regardless of whether they itemize Otherreporting by any person engaged in a
tant Chief Counsel (Passthroughs andeductions. trade or business who, in the course of
Special Industries). For further informa A qualified education loan is a loanat trade or business, receives from any
tion regarding this notice contact Mrused to pay the costs of attendance at §yividual interest aggregating $600 or
Coburn at (202) 622-3050 (not a toll-freeeligible educational institution for a stu ,ore for any calendar year on 1 or more
call). dent enrolled at least half-time in a Progualified education loans.

gram leading to a degree, certificate, or ggction 6050S(b) provides that the re
other recognized educational credential,, ., of information must be in the form
Returns Relating to Interest on  The student must be the taxpayée tax  , escribed by the Secretary and contain:

Education Loans payefs spouse, or the taxpay@mepen (1) the name, address, and taxpayer

dent at the time the loan was takeA. jqenification number (TIN) of the indi

Notice 987 loan made by an individual who is related;q 5| with respect to whom interest was
ouce Jo- to the borrowerwithin the meaning of (oceived

§ 267(b) or § 707(b)(1), is not a qualified (2) the name, address, afitN of any

PURPOSE education loan. ~individual certified by the individual
An eligible educational institution is nomed in the first item as the taxpayer
reporting requirements for 1998 undef"Y college, universitwocational school, ynq will claim that individual as a depen
§ 60505 of the Internal Revenue Code (¥ °ther postsecondary educational NStyent for purposes of the deduction under §
enacted by thdaxpayer Reliefct of tution that is Qescrlbed in § 481 of the5q or any taxable year ending with or
1997, Pub. L. No. 105-34, § 202(c)11 Higher Educatioct of 1965 (20 U.S.C. yithin the year for which the information
Stat. 804 (théAct)) that apply to certain 1088) and, therefore, is eligible o pariCi ey js filed,
persons who receive payments of intereBAt€ IN the student aid programs adm_|n|s (3) the aggregate amount of interest re
that may be deductible as qualified educérer_ed by the Department of Educationeejyeq for the calendar year with respect
tion loan (“student loan”) interestThe | 1iS category includes virtually all ac v, the individual named in the first item,
Treasury Department intends to issue re%redlted public, _non_pr(_)flt, and proprietary,nq
ulations on the information reporting-re POStSecondary institutions. - For purposes (4) s,ch other information as the Secre
quired under § 6050S. Pending the & f the student loan interest deductions elyary may prescribe.
suance of those regulations, this notic@Ple educational institutions also include - gection 6050S(c) states that informa
describes who must report informatior"Stitutions that conduct an intemship ofjq, reporting is required by governmental
with respect to payments of student Ioahespl_ency program leading to a degree @nits or any agency or instrumentality
interest, and the nature of the informatioff€'tificate awarded by an institution Ofihereof, The return required by the gov
that will be required under § 60505 forI9Ner education, a hospital, or a healti;mental entity must be made by thee-of
1998. care facility that drs postgraduate rain cor or employee appropriately designated
For 1998, payees are required to repolr'?g' for the purpose of making the return
interest received only with respect to-stu Costs of attendance are generally the g ign 6050S(d) provides that every
dent loans that have a “covered period®a M€ as those described in § 472 of the,son required to make an information
(described below) ending during or aftef!9her Educatioict for purposes of cal ety under § 6050S(a) must also furnish

1998. Comments are requested regardiffy!2ting @ studens’financial neede(g., 1 each individual whose name is required

Deduction.

Information Repding Relating to
Student Loan Intest.

This notice describes the information
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to be included in the return a written state (a) the most recent date on which angovered student loans (“student loan ac
ment showing the name, address, anaf the loans subject to consolidation ocount”). A payee may file a separate
phone number of the reporting person’collapse went into repayment status, if thEorm 1098-E for each student loan ac
information contact, and the aggregatpayee knows or has reason to know thabunt of the payoior a single Form 1098-

amounts required to be included in the redate; or E for all student loan accounts of the
turn. (b) January 1, 1998, if the payee doesayor

Section 6050S(f) provides that, in thenot know and does not have reason to For 1998, a properly completed Form
case of any amount received on behalf dnow that date. 1098-E filed with the Service must-in
another person, only the person first re For defaulted loans, the covered periodlude:
ceiving the amount is required to makéegins on: (1) the name, address, amtN of the

the return under 8 6050SThus, where  (a) the date the loan went into repaypayee;

more than one person has a connectionent status if the payee knows or has rea (2) the name, address, amtN of the

with a qualified education loan, the person to know that date; payor; and

son first receiving the payment of interest, (b) the date the loan went into default, (3) the aggregate amount of interest re

such as a loan servicer or collection ageiftthe payee knows or has reason to knoeeived during 1998 with respect to the

receiving payments on behalf of thehat date and does not know or have reatudent loans in the account or accounts

lender is required to file an information son to know the date the loan went intincluded on the return.

return regarding the interest received orepayment status; or

the loan. (c) January 1, 1998, if the payee does
not know and does not have reason to

know the dates the loan went into repay  payments of interest made on or after

ment status or default. January 1, 1998, on mixed use loans er re
The covered period ends on the date thgling accounts, such as credit card ac

is 60 months after the date on which thg ; P
; . ounts, are treated as interest paid with re
these terms for purposes of this notice: period starts oiif later, the last day of the epect to a student loan (anpd et b

1) Payee A payee is the person first ; ;
(1) Pay pay P month in which that 60-month date-oCgnnrted as such) only if the mixed use

receiving one or more interest payments, ¢ Howeverif the payee knows or has
on a student loan.

D. Mixed Use Loans and Revolving
Accounts.
DISCUSSION

A. Definitions.
The following definitions apply to

(3) Consolidated LoanA consolidated , o subject to grace, deferment, or-for
loan is a single loan refinancing Morg,q5rance.

than one student loan. (7) Coveed Student LoanA covered Payments of Mdgage Inteest.
~ (4) Collapsed Loan.A collapsed 10an gt,dent loan is a loan with a covered pe
is a set of loans of a single payor treateg,q ending during or after 1998 that is ei If, for a year before 1998, a payee

as a single loan for loan servicing puri,q,- treated a loan as a mortgage within the de

poses. (a) subsidized, guaranteed, financed, dinition of 8 6050H(e) for purposes of the

(5) Defaulted Loan A defaulted loan is jiharwise treated as a student loan undefformation reporting required under §

a loan with respect to which required P&Yprogram of the federal, state, or local go\ﬁOSOH, the payee must continue to treat
ments of interest and principal have noj 9‘9 loan as a mortgage for information re

E.Coordination with Repating on

rnment or an institution of postsecondar

been made when due over a period %fducation, or porting purposes, even if all or part of the
time such that the holder has declared the(b) certified by the payor as a studenPan is used to pay costs of attendance.
loan in default based on its terms and-cof, 5, For loans made on or after January 1,
ditions, and, if applicable, sought-re 1998, the payee must treat loans secured
course against the ultimate guarantor of B. Who Must File for 1998. by real property and not made exclusively
the loan. to acquire or improve real property as ei

(6) Coverd Period. For loans other = Payees who receive interest aggregafer mortgages or student loans in aecor
than consolidated loans, collapsed loani}d $600 or more during 1998 with-ré yance with the certification provided by

and defaulted loans, the covered periodP€Ct 10 @ single payor on one or Morge havar Thus, if a payor certifies all of
covered student loans must file an infor

begins on: X ) ’ a loan secured by real property and made

(a) the date on which the loan went intgnation return with respect to that interesty, o after January 1, 1998, as a student
repayment status if the payee knows or « |nformation Requizd for 1998. loan, the payee must treat the entire loan
has reason to know that date; or as a student loan and not as a mortgage

(b) January 1, 1998, if the payee does Payees required under this notice to filor purposes of information reporting. |If
not know and does not have reason tioformation returns for 1998 must prop the payor certifies part of a loan as a stu

know that date. erly complete Form 1098-E, Studentent loan, only the certified portion of the
For consolidated loans and collapsetloan Interest Statement, for all studeniban may be treated as a student loan for
loans, the covered period begins on: loan accounts that contain one or morpurposes of information reporting. For
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loans made on or after January 1, 1998, J. Waiver of Penalties. where interest has been capitalized.
the payee must treat a loan secured by real ) Comments are requested Byril 30,
property and made exclusively to acquire 1€ Treasury Department intends 10,998 An original and eight copies of
or improve real property as a mortgagSU€ regulations under § 60503, angiiten comments should be sent to:

and provide information returns as-reModify the regulations under § 6050H, 10 |yternal Revenue Service

quired by § 6050H.The regulations Provide guidance on how payees are {0 atn: cC:DOM:CORP:R

under § 6050H will be amended to b&°MPly with the requirements of the pqm 5228 (1IT&A:Br1)
consistent with this rule. statute. U.ntll thg regu_latlons are adopted, po Box 7604
no penalties will be imposed under 88 pgap, Eranklin Station
F. When © File. §7fZl art\.d 672t2 for fq;:]u:ﬁ tcgflle' corref[:t Washington, DC 20044,
information returns wi e Service or tg ;
; ; ; or hand delivered between the hours of
The information returns required undeknish correct statements to the PaYO§.00 a.m. and 5:00 p.m. to:

§ 60508 for 1998 must be sent to the-Sejith respect to whom information report

vice by March 1, 1999. Courier's Desk

ing is required under 8 6050S (or 8 6050H | tarnal Revenue Service
G. Manner of Filing. for those loans secured by real property a¢n: cc:pOM:CORP:R
the proceeds from which are used to pay room 5228 (IT&A:Brl)
The regulations under § 6DWwill be the costs of postsecondary education). 1111 Constitutiomve., NW
amended to require any person required teurthermore, even after the regulations Washington, DC
file 250 or more Forms 1098-E for 1998&re adopted, no penalties will be imposeﬂlternatively taxpayers may submit cem
to file those returns by magnetic media ounder 8§ 6721 and 6722 for failure to fil§,,ats electronically via the Internet by
electronically Additional guidance will correct information returns or furnish eor selecting the “@x Regs” option on the
be provided on how to file by magneticrect statements for 1998 as required by &g Home Page, or by submitting com
media or electronically 6050S or § 6050H if the payee made @ anis directly to http://wwirs.ustreas.
. good faith efort to file information re gov/prod/tax_regs/comments.html (the
H. g;a;sgentsoTBe Povided to turns and furnish statements in acCONRg |nternet site).All comments will be
dance with this notice. available for public inspection and copy
The payee mu_sF provide each_ Payor a ik Request for Comments. ing in their entirety
statement containing the same informa
tion that is provided to the Service on the The Conference Report accompanyin
information return required by 8 6050StheAct states the following, “The confer 11 principal author of this notice is
In addition, the statement provided to thees expect that the SecretaryToéasury 54, McGreevy of the @e of theAs-
payor must contain a phone number fowill issue regulations setting forth report gisiant chief Counsel (IncomEax and
the individual serving as information con ing procedures that will facilitate the -ad Accounting). For further information e
tact of the payee.The statement must ministration of this provision. Specifi garding information reporting, contact
also notify the payor that the amount otally, such regulations should requirg,, McGreevy on (202) 622-4910 (not a
interest reported as paid mayfeiffrom lenders separately to report to borrowerg)|_free call) or regarding the deduction,
the amount of interest that the payor maghe amount of interest that constitutes d&.o|| jonn Moriarty on (202) 622-4950
be able to claim as a deductio.he ductible student loan intereste(, interest (not a toll-free call).
statement must be provided to the payarn a student loan during the first 60
by February 1, 1999The statement may months in which interest payments are re
be a copy of Form 1098-E (or an aceeptjuired). In this regard, the regulation®e CFR 601.601: Rules anegulations.
able substitute statement). should include a method for borrower-cer(Also Pat I, § 1397E)
tification to a lender that the loan pro
ceeds are being used to pay for qualifie@ev. Proc. 98-9
The Service is developing an optionafligher education expenses.” H.R. Conf
FormW-9S for use in collecting informa R€P- No. 220, 105 Cong., 1st Sess. at_g&ECTION 1 PURPOSE
tion for the purpose of complying with g§(1997). Treasury and the Service invite This revenue procedure sets forth the
6050S. The payee will be able to use thd@xPayers to submit comments on hownaximum face amount of Qualified Zone
form to collect the information necessary€9ulations could be drafted in aceorAcademy Bonds (“Bond” or “Bonds”)
to meet the information reporting require 9ance with the legislative historyn par  that may be issued for each State during
ments of § 6050S The information can ficular, comments are requested on how998. For this purpose “State” includes
be collected on paper or on an e|ectron£al’tles receiving mtere_st are to determinghe District of Columbia and the posses
version of FormW-9S (or an acceptableWhether a payment of interest on a studegtons of the United States.

; loan has been made during the first 60
substitute). The payee also may collect 9
the neces)sary igfoyrmation by {Jsing itgnonths in which interest payments are re>ECTION 2. BACKGROUND

own forms and procedures. quired and on how much of a payment go .o 226 of thgax ReliefAct of
should be treated as interest, espeC|aI%97’ Pub. L. 105-34,11 Stat. 788

QRAFTING INFORMATION

I. Collecting Information.
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(1997), added § 1397E to the Internal Re\&tates by the Secretary on the basis &ECTION 3. SCOPE
enue Code to provide a credit to holders dheir respective populations below the ) )
Bonds under certain circumstances so thpoverty level (as defined by thefi@e of _ 1his revenue procedure applies to
the Bonds generally can be issued withodanagement and Budget)This amount BONds issued under § 1397E during 1998.
discount or interest. Ninety-five percent ofs further allocated by the State to quali
Bond proceeds are to be used for qualifielied zone academies within the State opECTION 4. NATONAL
purposes, as defined by § 1397E(d)(5possessionA State may carry forward to QUALIFIED ZONEACADEMY
with respect to a qualified zone academyhe next calendar year any amount of aROND LIMITATION FOR 1998
as defined by § 1397E(d)(4). allocation of the national limitation for a

The aggregate amount of Bonds thatalendar year that is in excess of the 1€ total face amount of Bonds that
may be issued for the States is limited tamount of Bonds issued during that-cafM@y Pe issued in 1998 is $400 million.
$400 million for 1998 and $400 million endar year that are designated with re! NiS @mount s allocated among the States
for 1999 (the “national limitation”).This spect to qualified academies within th@S follows:
amount is to be allocated among thé&tate.

MAXIMUM F ACE AMOUNT OF
BONDSTHAT MAY BE
ISSUED DURING 1998

STATE (thousands of dollars)
ALABAMA $6,128
ALASKA 556
ARIZONA 10,094
ARKANSAS 4,625
CALIFORNIA 56,360
COLORADO 4,243
CONNECTICUT 4,037
DELAWARE 649
DISTRICT OF COLUMBIA 1,339
FLORIDA 20,981
GEORGIA 11,299
HAWAII 1,463
IDAHO 1,442
ILLINOIS 14,718
INDIANA 4,408
IOWA 2,874
KANSAS 2,956
KENTUCKY 6,777
LOUISIANA 8,992
MAINE 1,390
MARYLAND 5,376
MASSACHUSETTS 6,406
MICHIGAN 11,000
MINNESOTA 4,717
MISSISSIPPI 5,922
MISSOURI 5,150
MONTANA 1,596
NEBRASKA 1,741
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MAXIMUM F ACE AMOUNT OF
BONDSTHAT MAY BE
ISSUED DURING 1998

STATE (thousands of dollars)
NEVADA 1,370
NEW HAMPSHIRE 752
NEW JERSEY 7,478
NEW MEXICO 4,861
NEW YORK 31,497
NORTH CAROLINA 9,115
NORTH DAKOTA n
OHIO 14,667
OKLAHOMA 5,727
OREGON 3,934
PENNSYLVANIA 14,152
RHODE ISLAND 1,071
SOUTH CAROLINA 4,964
SOUTH DAKOTA 845
TENNESSEE 9,043
TEXAS 32,753
UTAH 1,576
VERMONT 762
VIRGINIA 8,188
WASHINGTON 6,860
WESTVIRGINIA 3,327
WISCONSIN 4,738
WYOMING 597
AMERICAN SAMOA 350
GUAM 227
NORTHERN MARIANAS 268
PUERTO RICO 22,659
VIRGIN ISLANDS 268

SECTION 6. EFFECTIVE DAE DRAFTING INFORMATION Institutions & Products). For further-in

The principal author of this revenueformation regarding this revenue prece

This revenue procedure applies terocedure igfimothy L. Jones of the Of dure contact MrJones on (202) 622-3980
Bonds issued after December 31, 1997. fice of Assistant Chief Counsel (Financial(nOt a toll free call).

January 20, 1998 58 1998-3 I.R.B.



Part IV. Items of General Interest

Notice of Proposed Rulemaking relating to the availability of the safe har ProposedAmendments to the Regulations
) ) bor deposit rule based on look-back quar ) ,
Deposits of Excise Taxes ter liability and to floor stocks taxes. Accordingly, 26 CFR part 40 is pro
The text of those temporary regulation05€d to be amended as follows:
REG-102894-97 also serves as the text of these proposgpT 40— EXCISETAX

] regulations. The preamble to the tempo PROCEDURALREGULATIONS
AGENCY: Internal Revenue Servicerary regulations explains the temporary

(IRS), Treasury regulations. Paragraph 1The authority citation for

_ part 40 continues to read in part as fol
ACTION: Notice of proposed rulemak SpecialAnalyses lows:
ing by cross-reference to temporary regu |, ¢ paan determined that this notice Authority: 26 U.S.C. 7805 * * *

lations. of proposed rulemaking is not a signifi Par 2. In 840.0-1, paragraph (a) is

cant regulatory action as defined in gcémended by revising the second sentence

SUMMARY: In T.D. 8740, page 4, the 5g64 “Therefore, a regulatory assesst read as follows:

IRS is issuing temporary regulations re ; . )

lating to deposits_ of excise_ taxeJhe tn;?rr:irlseg%;?q;;g%nIgglg?b)hisf ?;;f‘ d840.0-1 Intoduction.

Femporary regglatl-qns contain rules re""‘tministrative Procedurdéct (5 U.S.C. (@) * * * The regulations set forth ad
Ing to.the availability of the safe harbor,chapter 5) does not apply to these regulaninistrative provisions relating to the-ex
de_p.osn rule based on look-back quarter [, and, because these regulations aise taxes imposed by chapters 31, 32, 33,
ability and to floor stocks tgxes‘l.’he text ot impose on small entities a collectior84, 36, 38, and 39 (except for the chapter
of those temporary regulations also Serves information requirement, the Regula 32 tax imposed by section 4181 (firearms
as the text of these proposed regulationsy,ry Flexibility Act (5 U.S.C. chapter 6) tax) and the chapter 36 taxes imposed by
does not apply Therefore, a Regulatory sections 4461 (harbor maintenance tax)

DATES: Written comments and request > A ) X
for a public hearing must be received b>l,:IeX|b|I|ty Analysis is not required. Pur and 4481 (heavy vehicle use tax)), and to

March 30. 1998. suant to section 7805(f) of the Internafloor stocks taxes imposed on articles
' Revenue Code, this notice of proposesubject to any of these taxes. * * *
ADDRESSES: Send submissions torulemaking will be submitted to the Chief  x % % %

CC:DOM:CORP:R (REG—102894—97),C0unS§| f.O'AdVO.Caqf’ of the Small Busi . §40.601(a)-1, add para
room 5226, Internal Revenue Servicef‘eSSA ministration for comment on its h d as follows:

: : impact on small business graph (a)(2)(iii) to read as follows:
POB 7604, Ben Franklin StatiokVash :
ington, DC 20044. Submissions may bgomments and Requests for a Public ~ 340-601(2)-1 Returns.
hand delivered between the hours of Biearing () * * *
a.m. and 5 p.m. to: CC:DOM:CORP:R _ 2) * * %
(REG-102894-97), Couriex Desk, In Before these proposed regulations are (iii) Floor stocks taxaturn.
ternal Revenue Servicel1ll Constitution adopted as final regulations, considera e oyt of this proposed paragraph is
Avenue NW Washington, DC.Alterna  tion will be given to any written com o same as the text of §40.604)—
tively, taxpayers may submit commentgnents (a signed original and eight (8) 4y (5yiiy published irf.D. 8740].
electronically via the Internet by selectingopies) that are submitted timely to the 54 " ‘section 40.6302(c)-1 is
the “Tax Regs" Option on the IRS HomelRS A” Comments will be .avallable.for amended as follows:
Page, or by submitting comments directipublic inspection and copyingA public 4 poaaranh (0)(2)(v) is added.
to the IRS Internet site at http:/wwirg. Nhearing may be scheduled if requested in ,, Paragraph (f)(1) is amended by
ustreas.gov/prod/tax_regs/comments.htmWriting by any person that timely Sme'tSadding a sentence to the end of the para

written comments. If a public hearing is raph

FOR FURHER INFORMATION CON-  scheduled, notice of the date, time, antl r,¢ 54gitions read as follows:
TACT: Concerning submissions, thePlace for the hearing will be published in

Regulations Unit, (202) 622-7180; con the Federal Register §40.6302§c)—1 Use of Government
cerning the regulations, Ruth Hofan, Drafting Information depositaries.
(202) 622-3130 (not toll-free numbers). Kook ok ko

_ The principal author of these regula (c) ***
SUPPLEMENRRY INFORMATION: tions is Ruth Hdiman, Ofice of Assistant ~ (2) * * *
Chief Counsel (Passthroughs and Special (iv) Modification for new or einstated
Industries). Howeverother personnel taxes.
T.D. 8740 amends the Exci3ax Pro from the IRS andireasury Department [The text of this proposed paragraph is
cedural Regulations (26 CFR part 40)participated in their development. the same as the text of §40.6302(c)—
The temporary regulations contain rules A 1T(c)(2)(iv) published iT.D. 8740.]

Backgound
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ok ok ok are issuing substantially similar interimwishes to avail itself of an exemption pro
(f)***(1)*** Also, no deposit is re fina_l regula_tions relating to mental healthvided under the s’FatuteThe likely re
quired in the case of any floor stocks taQanty requwlements added by the Mentegtpo_nde;nts are busmes_s or therpfmflt

described in §40.0-1(a). Health ParityAct of 1996 to the Em institutions, nonprofit institutions, small
ployee Retirement Income Secuidtgt of businesses or ganizations, andaft-

FoRox X x 1974 and the Public Health Servidet. Hartley trusts. Responses to this collec

Par 5. In §40.6302(c)-2, add paraThe temporary regulations provide guidtion of information are required in order

ance to employers and group health plarie obtain the benefit of being exempt from

relating to the new mental health paritthe mental health parity requirement.
840.6302(c)-2 Specialiles for use of ~ requirements. The text of those tempo  Books or records relating to a collec
Government depositaries under section rary regulations also serves as the text ¢ibn of information must be retained as

graph (b)(2)(iii) to read as follows:

4681. these proposed regulations. long as their contents may become mater
ial in the administration of any internal
Kook ok ok ok DATES: Written comments and requestsevenue law Generally tax returns and
b) * * * for a public hearing must be received byax return information are confidential, as
RO March 23, 1998. required by 26 U.S.C. 6103,
@) Comments on the collection of infor

(i) Modification for new chemicals. ADDRESSES: Send submissions tomation should be sent to ti@ffice of

[The text of this proposed paragraph i€£C:DOM:CORP:R (REG-109704-97),Management and BudgetAttn: Desk
the same as the text of §40.6302(c)room 5226, Internal Revenue Servicepgficer for the Department of thErea
2T(b)(2)(iii) published inr.D. 8740.] POB 7604, Ben Franklin Statioash - o, office of Information and Regula

ington, DC 20044. Submissions may b . : .
hagnd—delivered between the hours )(/)f ry Affairs, Washington, DC 20503, with

a.m. and 5 p.m. to: CC:DOM:CORP:RCOpieS to thdnternal Revenue Service,

(REG-109704-97), Couriex Desk, Ia  Attn: IRS Reports Clearance fitfer,
ternal Revenue Servicelll Constitution T:FP Washington, DC 20224. Comments

Avenue, NWWashington, DC. on the collection of information should be
(Filed by the Cfice of the Federal Register on De Alternatively, tax'payers' may submitreceived by Fe_b_ruary 20, 1998. Com

cember 24, 1997, 8:45 a.m., and published in tHeOMmMents electronically via the |nternements are specifically requested coneern
issue of the Federal Register for December 29, 199y selecting the “@x Regs” option on the ING:

62 FR. 67589) IRS Home Page, or by submitting com — Whether the proposed collection of
ments directly to the IRS Internet site atinformation is necessary for the proper
http://wwwirs.ustreas.gov/prod/tax_regs/performance of the functions of the Inter

* * * * *

Michael P Dolan,
Acting Commissioner of
Internal Revenue.

Notice of Proposed Rulemaking  comments.html nal Revenue Service, including whether
the information will have practical utility;
HIPAA Mental Health Parity Act FOR FURHER INFORMATION CON- — The accuracy of the estimated burden
TACT: Concerning the regulations, Rus@ssociated with the proposed collection of
REG-109704-97 Weinheimey (202) 622-4695; concerninginformation (see the preamble to the tem
_submissions or to request a hearing, Mikgorary regulations publishedTrD. 8741);
AGENCY: Internal Revenue Serviceg|ayghter 202-622-7180. These are not — How to enhance the qualitytility,
(IRS), Treasury toll-free numbers. and clarity of the information to be eol
lected;
ACTION: Notice of proposed rulemak SUPPLEMENRRY INFORMATION: — How to minimize the burden of com

ing by cross-reference to temporary reg
lations.

plying with the proposed collection of-in
formation, including the application of au
The collection of information refer tomated collection techniques or other
SUMMARY: InT.D. 8741, page 6, the enced in this notice of proposed rulemakforms of information technology; and
IRS is issuing temporary regulations r'eing has been submitted to thefioé of — Estimates of capital or start-up costs
lating to mental health parity require Management and Budget for review in acand costs of operation, maintenance, and
ments imposed on group health plangordance with the Paperwork Reductiofurchase of services to provide informa
These requirements were added to the Ipct of 1995 (44 U.S.C. 3507(d)). tion.
ternal Revenue Code by section 1532 of An agency may not conduct or sp()nsmlf3 K q
the Taxpayer Reliefct of 1997. The IRS and a person is not required to respond 62— 90"
is issuing the temporary regulations at tha collection of information unless it dis  The temporary regulations published in
same time that the Pension anelfare plays a valid control number assigned by.D. 8741 add §54.9812-1® the Miscel
BenefitsAdministration of the U.S. De the Ofice of Management and Budget. laneous Excisdax Regulations.These
partment of Labor and the Health Care Fi The collection of information is in regulations are being published as part of
nancingAdministration of the U.S. De 854.9812-1T(seeT.D. 8741). The col ajoint rulemaking with the Department of
partment of Health and Human Servicekection of information is required if a planLabor and the Department of Health and

Li:’apelwork ReductiorAct
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Human Services (the joint rulemaking). than $44. This is not a significant eeo sury Department participated in their-de
The text of those temporary regulationgomic impact. velopment. The proposed regulations, as
also serves as the text of these proposedThis regulation is not subject to the Unwell as the temporary regulations, have
regulations. The preamble to the tempo funded Mandates ReforAct of 1995 be peen developed in coordination with per
rary regulations explains the temporargause the regulation is an interpretive-regonnel from the U.S. Department of
regulations. ulation. For further information and for| gpor and U.S. Department of Health and
analyses relating to the joint rulemakingyman Services.
see the preamble to the joint rulemaking.
Pursuant to sections 603(a) and 605( ursuant to section_7805(_f) of the Internal
of the Regulatory FlexibilibAct, it is evenue Code, this notice of proposeproposeddmendments to the Regulations

hereby certified that the collection of-in 'ulemaking will be submitted to the Chief . :
formation referenced in this notice of pro Counsel foridvocacy of the Small Busi Accordingly, 26 CFR part 54 is pro

posed rulemaking (see §54.9812-4fT nessAdministration for comment on its posed to be amended as follows:
dmpact on small business.

SpecialAnalyses

* * * * *

the temporary regulations published i
T.D. 8741) will not have a significant ec0 comments and Requests for a Public

nomic impact on a substantial number ofjearing Paragraph 1The authority citation for
small entities. Employers with 50 or part 54 is amended by adding an entry in
fewer employees are not subject to the Before these proposed regulations argmerical order to read as follows:

law. Moreovey even for employers thatadopted as final regulations, considera Authority: 26 U.S.C. 7805 * * *

are subject to the mental health parity rdion will be given to any written com  geation 54.9812-1 is also issued under
quirements, no collection of informationMents (a signed original and eight (8}, 5 ¢ 9g33 ** *

is required unless they qualify for anccOPies) that are submitted timely to the 5, 5~ geition 54.9812-1 is added to
claim the 1% increased cost exemptiolRS. All comments will be available for e .

Even for employers subject to the lawPublic inspection and copyingA public '

who claim the exemption, the estimated€aring may be scheduled if requested §54.9812-1 Parity in the application of
time for each response is 2 minutesVriting by a person that timely submitscertain limits to mental health benefits.

Thus, for example, an employer with 100Vvritten comments. If a public hearing is _ o
employees in its group health plan thatcheduled, notice of the date, time, and [The text of this proposed section is the

claimed the 1% increased cost exemptioﬂi’,'ace for the hearing will be published irsame as the text of §54.9812 ddblished

that took advantage of the three-montt1€Federal Register inT.D. 8741
transitional period provided in the tempo 5 i :

rafting Information iaai
rary regulations and that received 10 re g Deputy Commissioner of
quests to examine the assumptions used inThe principal author of these proposed Internal Revenue.
claiming 'Fhe exemption would incur aregulatl_onS is Rusé/einheimey Office of _ (Filed by the Ofice of the Federal Register on De
total one—_t|me burden of less than 4 hour$he Chief Counsel., Employee Benefiteemper 19, 1997, 8:45 a.m.. and published in the
would result in a one-time cost of les®ther personnel from the IRS afidea 62 ER. 66967)

PART 54—PENSION EXCISHAXES
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Definition of Terms

Revenue rulings and revenue procedurgdies to bothA and B, the prior ruling is new ruling does more than restate the
(hereinafter referred to as “rulings”) modified because it corrects a publishedubstance of a prior ruling, a combination
that have an effect on previous rulingposition. (Compare witlamplifiedand of terms is used. For examplmodified
use the following defined terms to-declarified, above). and supersedediescribes a situation
scribe the effect: Obsoleteddescribes a previously pub where the substance of a previously pub
Amplified describes a situation wherelished ruling that is not considered deterished ruling is being changed in part and
no change is being made in a prior pubminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly usedis desired to restate the valid portion of
being extended to apply to a variation oin a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth thereifhus, rulings that are obsoleted because atiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulationA.ruling the previously published ruling is first
applied toA, and the new ruling holds may also be obsoleted because the sumodified and then, as modified, is super
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokedlescribes situations where thavhich a list, such as a list of the names of
Clarified is used in those instancegosition in the previously published ful countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languagebeing stated in the new ruling. names in subsequent rulingsfter the
has caused, or may cause, some confu Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in éhe new ruling does nothing more tharseveral times, a new ruling may be pub
prior ruling is being changed. restate the substance and situation oflished that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undeall prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeds used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancand regulationsThe term is also usedwill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singlaction such as the issuance of new or
being changedThus, if a prior ruling ruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied #o but not that were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it-apriod of time in separate rulings. If theService study

1 1 E.O—Executive Order PHC—Personal Holding Company
Ab b reviations ER—Employer PO—Possession of the U.S.
'rl]'qheerlfolljlggl(ijn\?vil?l;breviations i': c_urlrenthL_JsE z”_d'ft‘?]r ERISA—Employee Retirement Income Secuist. PR—Partner
Bulleytin. ppear in material published in the_, . . PRS—Partnership.

F—Fiduciary PTE—ProhibitedTransaction Exemption.

A—Individual FC—Foreign Country Pub. L—Public Law
Acq.—Ac;qwescence. FICA—Federal Insurance Contributidct. REIT—Real Estate Investmeftust.
B—Inleldu_a_I. FISG—Foreign International Sales Company Rev. Proc—Revenue Procedure.
BE—Beneficiary FPH—Foreign Personal Holding Company Rev. Proc—Revenue Ruling.
:ﬁlé—ag;.ard ofTaxAppeals. F.R—Federal Register S—Subsidiary
C —individual. FUTA—Federal UnemploymerfiaxAct. S.P.R—Statements of Procedral Rules.
C.B—Cumulative Bulletin. FX—Foreign Corporation. Stat—Statutes at Lge.
CFR—Code of Federal Regulations. G.C.M—Chief Counset Memorandum. T—Target Corporation.
Cl—City. GE—Grantee. T.C—Tax Court.
COOR—Cooperative. GP—General Partner T.D—Treasury Decision.
Ct.D—Court Decision. GR—Grantor TFE—Transferee.
CY—County IC—Insurance Company TFR—Transferor
D—Decedent. |.R.B—Internal Revenue Bulletin. T.l.R—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer
DE—Donee. LP—Limited Partner TR—Trust.
Del. Order—Delegation Order LR—Lessor TT—Trustee.
DISG—Domestic International Sales Corporation. M—Minor. U.S.C—United States Code.
DR—Donor Nonacg—Nonacquiescence. X—Corporation.
E—Estate. O—Organization. Y—Corporation.
EE—Employee. P—Parent Corporation. Z—Corporation.
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