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18 U.S.C. § 371, KLEIN CONSPIRACY 


Eighth Circuit Holds that Nexus to a Pending 
Proceeding Requirement does not Extend to 
Klein Conspiracies 
 
In United States v. Flynn, 969 F.3d 873 (8th Cir.), reh’g 
and reh’g en banc denied (8th Cir. Sep. 17, 2020), the 
Eighth Circuit held, inter alia, that the nexus requirement of 
Marinello does not extend to Klein conspiracies. 
 
During 2006 and 2008, Scott Phillip Flynn (“Flynn”) 
assisted in two reverse-merger transactions. As payment, 
he received shares of stock in the resulting public 
companies. Flynn transferred millions of these shares to 
two companies he controlled and, with the help of a co-
conspirator, transferred millions more to Australian 
nominees, who then placed their shares in U.S. brokerage 
accounts that Flynn could access. From 2006 to 2014, 
Flynn controlled these accounts and used them to sell 
around $15 million worth of stock and transfer the 
proceeds to Australian bank accounts that he also 
controlled. In 2007, he purchased a house with $2.7 million 
of that money, yet only reported $26,136 of income on his 
tax return. During this period, all $15 million in sales was 
considered income to Flynn, none of which he reported. 
 
Flynn pleaded guilty to conspiracy to defraud the United 
States (18 U.S.C. § 371) and filing a false tax return (26 
U.S.C. § 7206(1)). Flynn attempted to withdraw his plea 
before sentencing, but the district court denied his motion 
and sentenced him to 87 months in prison — 60 months 
for conspiracy and 27 months for the false return — and 
ordered him to pay roughly $5.4 million in restitution.  
 
Flynn appealed, arguing, inter alia, that his guilty plea 
should have been withdrawn because it lacked a factual 
basis supporting his conviction. Alternatively, Flynn argued 
that after the Supreme Court's decision in Marinello v. 
United States, 138 S. Ct. 1101 (2018), Klein conspiracies 
include the same nexus requirement, despite the fact that 


the broad language in § 371 makes no reference to “the 
due administration [of the Internal Revenue Code].” The 
Eight Circuit stated, “[a]s the Second Circuit has explained, 
the broad scope of Klein conspiracies is sanctioned in 
‘long-lived Supreme Court decisions’ and arguments 
aimed at narrowing it ‘are properly directed to a higher 
authority.’” United States v. Coplan, 703 F.3d 46, 62 (2d 
Cir. 2012), cert. denied, 571 U.S. 819 (2013). Accordingly, 
the Eighth Circuit affirmed the judgment of the district 
court. 


18 U.S.C. § 1343, WIRE FRAUD 


Supreme Court Holds Wire Fraud and Federal-
Program Fraud Offenses Require Intent to 
Obtain Money or Property 
 
In Kelly v. United States, 140 S. Ct. 1565 (2020), the 
Supreme Court held that a defendant may not be convicted 
of violating the wire fraud (18 U.S.C. § 1343) or federal-
program fraud (18 U.S.C. § 666) laws if the scheme did not 
aim to obtain money or property. 
 
During former New Jersey Governor Chris Christie's 2013 
reelection campaign, Fort Lee's (New Jersey) mayor 
refused to back the governor's campaign. To punish the 
mayor, the governor’s Deputy Chief of Staff, Bridget Anne 
Kelly (“Kelly”), Port Authority Deputy Executive Director 
William Baroni (“Baroni”), and others reduced from three to 
one the number of lanes reserved at the George 
Washington Bridge's toll plaza for Fort Lee's morning 
commuters. The lane realignment caused four days of 
gridlock in Fort Lee, and only ended when the Port 
Authority Executive Director learned of the scheme. Baroni 
and Kelly were convicted of wire fraud, fraud on a federally-
funded program, and conspiracy to commit those crimes. 
The Third Circuit affirmed. 
  
The Supreme Court reversed, holding the government 
failed to prove that an object of the defendants’ scheme 
was to obtain money or property. The Court opined that 
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such proof is required because the wire fraud and federal-
program fraud statutes are limited in scope to protecting 
property rights. Rejecting the government’s arguments, the 
Court explained that the realignment of the city’s access 
lanes to the bridge was an exercise of regulatory power 
which did not involve the taking of government property, 
and that the costs of compensating the traffic engineers 
and back-up toll collectors for their time and labor were just 
the implementation costs of the scheme. Because the 
scheme did not aim to obtain money or property, the 
Supreme Court held that the defendants could not have 
violated the wire fraud or federal-program fraud laws. 
Accordingly, the Supreme Court reversed the convictions 
and remanded the case. 


GRAND JURY SUBPOENA 


Second Circuit Holds District Court Lacks 
Jurisdiction to Issue or Enforce Grand Jury 
Subpoena After Expiration of Grand Jury Term 
 
In In re Grand Jury Proceeding, 971 F.3d 40 (2d Cir. 
2020), the Second Circuit held, inter alia, that a district 
court lacks jurisdiction to issue or enforce a subpoena after 
the grand jury term expires. 
 
Felix Sater (“Sater”) pleaded guilty in 1998 to securities 
fraud and thereafter secretly cooperated with the 
government. The fact of Sater’s cooperation remained 
sealed until it was inadvertently disclosed in 2012. From 
2010 to 2013, Frederick Oberlander (“Oberlander”), an 
attorney, filed several lawsuits alleging Sater had 
defrauded his clients. As part of these lawsuits Oberlander 
repeatedly sought to publicly disclose sealed information 
related to Sater’s cooperation with the government. In 
2011, the Second Circuit enjoined Oberlander from 
publicly disclosing the sealed information. 
 
In 2012, Sater filed a civil contempt action against 
Oberlander, alleging he had intentionally violated the 
Second Circuit court’s injunction. In 2015, the Second 
Circuit referred the matter for federal criminal investigation, 
pursuant to which a grand jury was impaneled (“First 
Grand Jury”). In June 2016, the First Grand Jury issued a 
subpoena requesting documents related to Oberlander’s 
communications with reporters. Oberlander refused to 
comply, and in December 2016 the First Grand Jury’s term 
expired. In April 2017, the government served Oberlander 
with another grand jury subpoena (“April 2017 Subpoena”), 
with which Oberlander also did not comply. Two weeks 
later, a new grand jury (“Second Grand Jury”) was 
impaneled to investigate the same conduct by Oberlander. 
In June 2018, the district court denied Oberlander’s motion 
to quash the April 2017 Subpoena, and directed the 
government reissue it with some minor changes. On June 
12, 2018, the Second Grand Jury issued the revised 
subpoena (“June 2018 Subpoena”). Oberlander produced 


some responsive materials only to the district court, 
requesting in camera review. In September 2018, the 
district court ordered Oberlander to produce the withheld 
materials to the government within six days. After the 
Second Grand Jury’s term expired, in response to the 
government’s motion to compel, the district court ordered 
Oberlander to produce any remaining responsive 
documents or be subject to civil contempt sanctions. 
Oberlander did not comply. 
 
On appeal, the Second Circuit held that the April 2017 
Subpoena was invalid because it was served by the 
government in the name of an expired grand jury. The 
appellate court noted it would have been impossible for 
Oberlander to produce documents and appear before the 
First Grand Jury after it had expired. The appellate court 
added that the impaneling of the Second Grand Jury 
before the April 2017 Subpoena’s return date did not alter 
its conclusion that the April 2017 Subpoena was a nullity. 
The Second Circuit reasoned that “each grand jury’s 
investigation is separate and independent from its 
predecessor’s,” and that “the duty imposed by a subpoena 
to produce documents to, or testify before, a specific grand 
jury ceases once that grand jury’s term expires.”  The court 
further held that the invalid April 2017 Subpoena did not 
taint the June 2018 Subpoena, which had been duly issued 
by the Second Grand Jury. However, the Second Circuit 
held that the district court lacked the authority to order 
sanctions against Oberland after the Second Grand Jury’s 
term had expired.  


ATTORNEY-CLIENT PRIVILEGE 


Fifth Circuit Holds Law Firm’s Disclosure of 
Clients’ Identities Pursuant to a Summons Did 
Not Violate Attorney-Client Privilege 


 
In Taylor Lohmeyer Law Firm P.L.L.C. v. United States, 
957 F.3d 505 (5th Cir.), reh’g en banc denied, 982 F.3d 
409 (5th Cir. 2020), the Fifth Circuit held the attorney-client 
privilege does not apply to quash an IRS summons if the 
firm's clients’ identities are not inextricably connected with 
a privileged communication. 
 
The IRS issued a John Doe summons to Taylor Lohmeyer 
Law Firm P.L.L.C. (“Firm”) as part of an investigation into 
the identity and federal income tax liability of U.S. persons 
who employed the Firm to conceal unreported taxable 
income offshore. The Firm filed a petition to quash the 
summons claiming, inter alia, that compliance would 
violate the attorney-client privilege. While acknowledging 
the general rule that a lawyer's clients’ identities are 
generally not covered by the privilege, the Firm argued that 
in this case, the court should apply the exception to the rule 
where disclosure of a client's identity would result in 
disclosure of a confidential communication. The 
government filed a motion to dismiss the petition to quash 







CRIMINAL TAX BULLETIN                    FEBRUARY 2021 
 


 


 3 


and a counter summons to enforce the petition. The district 
court granted the government’s counter petition, holding, 
inter alia, that the Firm had not met its heavy burden of 
proving the application of the narrowly-defined exception 
upon which it relied. 
 
On appeal, the Fifth Circuit affirmed the district court’s 
ruling, holding that the narrow exception to the general rule 
that client identities are not protected by the attorney-client 
privilege did not apply in this case. The appellate court 
explained that this limited and rarely-available exception 
recognizes that in certain cases, an attorney must conceal 
even the identity of a client, not merely his 
communications. The exception, however, does not 
expand the scope of the privilege or apply independent of 
the privileged communications. Rather, a client's identity is 
shielded only where revelation of the information would 
disclose other privileged communications, such as the 
confidential motive for retention. In this case, the Fifth 
Circuit held the privilege did not apply, concluding that 
disclosure of the John Does’ identities would not 
necessarily disclose what motive or other confidential 
communication of legal advice could be inferred from that 
information alone. 


WITNESS TESTIMONY 


Fifth Circuit Upholds Admission of IRS Summary 
Witness Testimony and Charts 


 
In United States v. Nicholson, 961 F.3d 328 (5th Cir. 
2020), the Fifth Circuit held, inter alia, that the district court 
did not commit reversible error in admitting IRS special 
agent’s summary witness testimony and charts. 
 
Carl Nicholson (“Nicholson”), a certified public accountant, 
owned the accounting firm Nicholson & Co. (“N&C”). In 
2018, Nicholson was charged with conspiracy to commit 
tax fraud (18 U.S.C. § 371), filing false tax returns (26 
U.S.C. § 7206(1)), and aiding and assisting in the 
preparation of false tax returns (26 U.S.C. § 7206(2)). The 
government's final trial witness was an IRS special agent, 
who testified as a summary witness and as a fact witness 
regarding his investigation into Nicholson's tax returns. 
During the special agent’s testimony, the government 
introduced charts showing summaries of Nicholson's tax 
returns for 2012 to 2015 and American Express 
reimbursement requests. Before jurors began deliberating, 
the district court instructed them that “summary charts and 
witnesses are no better than the underlying testimony and 
the documents upon which they are based and are not 
themselves independent evidence.” Ultimately, the jury 
convicted Nicholson on all counts, and he was sentenced 
to 60 months’ imprisonment.  
 


One of the arguments Nicholson raised on appeal was that 
the district court’s admission of the IRS special agent’s 


summary witness testimony was reversible error because 


it was improper “expert-type testimony.” The Fifth Circuit 
rejected this argument, concluding that the district court 
correctly recognized that this case involved accounting 
concepts, nuances of tax law, and business arrangements 
outside the experience of most jurors; that the special 
agent’s testimony and charts were based on already-
admitted evidence; and that the district court correctly 
instructed the jury on how to properly consider such 
summary evidence. Accordingly, the Fifth Circuit held that 
admitting this evidence was not an abuse of discretion. 


CRIMINAL COLLATERAL ESTOPPEL 


Tenth Circuit Holds Criminal Collateral Estoppel 
Bars Re-Litigation of Suppression Order Where 
Issue Was Fully Litigated Before and 
Government Chose to Forego Appeal 
 
In United States v. Arterbury, 961 F.3d 1095 (10th Cir. 
2020), the Tenth Circuit held that the government is 
collaterally estopped from relitigating a motion to suppress, 
if it was granted after the government had full opportunity 
to brief and argue the motion and chose not to appeal the 
district court’s adverse decision. 
 
The federal government twice charged Scott Fredrick 
Arterbury (“Arterbury”) with the same crime for the same 
possession of child pornography. In the original 
prosecution, the district court suppressed the child-
pornography evidence seized from Arterbury's personal 
computer. The government appealed the suppression 
order, but withdrew its appeal and had the case dismissed 
without prejudice. Eight months later, in a related case 
involving a defendant in a different state, the Tenth Circuit 
reversed an order suppressing child-pornography 
evidence obtained in reliance on the same FBI search 
warrant at issue in Arterbury's case. Based on this 
decision, the government re-indicted Arterbury on the 
original child-pornography charge. Arterbury moved to 
enforce the district court’s original suppression order, 
arguing the district court was bound by collateral estoppel. 
The district court disagreed and later denied the motion to 
suppress on the merits. 
 
On appeal, the Tenth Circuit vacated the district court’s 
order denying Arterbury's motion to enforce the original 
suppression order. The appellate court concluded that 
Arterbury satisfied the two requirements of federal 
common-law collateral estoppel: (1) the issue was actually 
and necessarily decided in the prior case; and (2) the party 
against whom collateral estoppel is invoked (in this case 
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the government) had a full and fair opportunity to litigate 
the issue in the prior case. The Tenth Circuit reasoned that 
even though the district court dismissed the first case 
without prejudice, the government had an opportunity to 
appeal and chose to dismiss it. Accordingly, the Tenth 
Circuit held that the district court erred in its analysis of 
criminal collateral estoppel. 


 
SENTENCING 
 
Fourth Circuit Holds District Courts Must Orally 
Pronounce Discretionary Conditions of 
Supervised Release at Sentencing Hearing 
 
In United States v. Rogers, 961 F.3d 291 (4th Cir. 2020), 
the Fourth Circuit held, inter alia, that discretionary 
conditions imposed on a sentence must be announced at 
the sentencing hearing. 
 
Cortez Lamar Rogers (“Rogers”) pleaded guilty to 
possession of a firearm by a felon and was sentenced to 
incarceration followed by three years’ supervised release. 
Rogers violated the conditions of his supervised release 
when he eluded arrest for a drug offense by leading police 
officers on a high-speed car chase. After a hearing, the 
district court revoked Rogers’ supervised release and 
imposed a revocation sentence that included 12 months’ 
supervised release. In a written judgment memorializing 
the sentence, the district court, for the first time, listed 26 
conditions of supervised release, four of which were 
mandatory.  
 
On appeal, Rogers argued that the 22 non-mandatory 
conditions of supervised release listed in the written 
judgment were inconsistent with the oral sentence 
pronounced at his sentencing hearing, and that the orally-
pronounced sentence must prevail. The Fourth Circuit 
agreed, reasoning that in order to protect a defendant’s 
right to be present when he is sentenced, a district court 
must orally pronounce a defendant's sentence in the 
defendant's physical presence. With respect to supervised 
release, the appellate court distinguished mandatory 
versus discretionary conditions of supervised release, 
noting that because mandatory conditions are necessarily 
part of any supervised-release term pronounced at 
sentencing, the defendant has notice, via statute, that he 
will be subject to those conditions as a matter of law. In 
contrast, discretionary conditions may only be imposed 
upon the district court’s exercise of discretion, based on an 
individualized assessment of the defendant and the 
statutory factors. For that reason, the Fourth Circuit 
vacated Rogers’ sentence, joining the Fifth and Seventh 
Circuits in holding that a district court must orally 
pronounce any discretionary conditions of supervised 
release at sentencing.  


 


Eighth Circuit Holds District Court Did Not Err in 
Refusing to Grant Sentencing Downward 
Departure 
 
In United States v. Dailey, 958 F.3d 742 (8th Cir. 2020), 
the Eighth Circuit, inter alia, upheld the district court’s 
conclusion that defendant’s illness was not an 
extraordinary physical condition warranting a sentencing 
downward departure. 
  
John Dailey (“Dailey”), a podiatrist, pled guilty to Medicare 
fraud. A presentence investigation report calculated his 
total offense level as 17 and his criminal history category 
as II, resulting in a U.S. Sentencing Guidelines (“USSG”) 
range of 27-33 months’ incarceration. Prior to sentencing, 
Dailey was diagnosed with a rare and incurable skin 
cancer. At sentencing, the district court refused to grant 
Dailey’s request for a downward departure based on an 
extraordinary physical impairment under USSG § 5H1.4. 
Ultimately, the district court sentenced Dailey to 27 
months’ incarceration. 
 
On appeal, Daley claimed the district court’s erroneous 
statement at sentencing that he did not yet have cancer 
was procedural error. The Eighth Circuit remanded the 
case for resentencing. At resentencing, the district court 
again denied Dailey’s request for a downward departure 
and sentenced Dailey to 27 months’ imprisonment. The 
district court explained the government had established 
that the Bureau of Prisons would be able to provide Dailey 
with adequate medical treatment. 
 
On review for clear error, the Eighth Circuit upheld the 
district court’s conclusion that Dailey’s rare form of skin 
cancer was not an “extraordinary physical condition” 
warranting a downward departure. The appellate court 
explained that the district court appropriately considered 
the factors that are relevant when considering a downward 
departure and sufficiently explained its reasons for 
declining to depart downward. Finding no procedural error, 
the Eighth Circuit also held that based on the totality of the 
circumstances, Dailey’s sentence was substantively 
reasonable. 
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RESTITUTION 


Second Circuit Holds Restitution Under 
Mandatory Victims Restitution Act Includes 
Losses Incurred Outside Statute of Limitations if 
Attributable to Same Underlying Scheme 
 
In United States v. Parnell, 959 F.3d 537 (2d Cir. 2020), 
the Second Circuit held restitution under the Mandatory 
Victims Restitution Act (“MVRA”) includes losses incurred 
outside the statute of limitations period, if they are 
attributable to the same underlying scheme, and part of the 
scheme occurred within the limitations period. 
 
Linda Parnell (“Parnell”), a former nurse at a U.S. 
Department of Veterans Affairs hospital, began receiving 
federal worker's compensation benefits after injuring her 
back in 1995. Between 2010 and 2016, Parnell submitted 
hundreds of false or inflated expense reimbursement 
claims to the U.S. Department of Labor, certifying that the 
claims represented reimbursable medical-related travel 
costs. In August 2017, Parnell pled guilty to wire fraud (18 


U.S.C. § 1343), and was sentenced to five years’ probation 
and ordered to pay restitution of $72,207.16, the total 
amount of fraudulent reimbursements she claimed 
between 2010 and 2016.  
 
On appeal, Parnell argued that the five-year statute of 
limitations for wire fraud barred restitution for losses 
occurring before August 2012. The Second Circuit rejected 
this argument and affirmed the order of restitution. Based 
on the plain meaning of the statute, the Second Circuit held 
that restitution under the MVRA includes all losses arising 
from criminal conduct in the course of a scheme, including 
acts outside the statute-of-limitations period, as long as 
those losses are attributable to the same underlying 
scheme, and as long as some part of that scheme for which 
the defendant was convicted occurred within the statute of 
limitations. In this case, the Second Circuit concluded that 
since the entire amount of restitution ordered was 
attributable to the same underlying scheme, the district 
court did not abuse its discretion by including all losses in 
its restitution order, including those that occurred outside 
the statute-of-limitations period.  
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FIRST AND FOURTH AMENDMENTS 


Tenth Circuit Holds “Clearly Established Law” 


for Qualified Immunity Rests on Objective Test 


In Frasier v. Evans, 992 F.3d 1003 (10th Cir. 2021), the 
Tenth Circuit held law enforcement enjoyed qualified 
immunity from alleged constitutional violations because 
the right to record law enforcement during execution of a 
warrant had not been clearly established under an 
objective standard; thus, it was irrelevant that the officers 
subjectively knew the right existed based on their training. 


Levi Frasier (“Frasier”) filmed police officers using force 
while arresting an uncooperative suspect in public. When 
police asked him to turn over his video, Frasier first denied 
having filmed, but then acquiesced, allegedly under 
pressure. Frasier sued the officers under 42 U.S.C. § 1983, 
claiming they violated his First- and Fourth-Amendment 
rights by retaliating against him for filming the suspect’s 
arrest; by detaining him and searching his tablet computer; 
and by conspiring to commit these violations. The district 
court denied in part the officers’ motion for summary 
judgment on the issue of qualified immunity.  


On appeal, the Tenth Circuit reversed the denial of 
qualified immunity on Frasier’s First- and Fourth-
Amendment claims. The appellate court noted that 
qualified immunity attaches when an official’s conduct 
does not violate clearly established statutory or 
constitutional rights of which a reasonable person would 
have known. To show the law is clearly established, 
plaintiff has to point to a Supreme Court or within-Circuit 
decision on point, or that the clearly established weight of 
authority from other courts must have found the law to be 
as plaintiff claims. Clearly established law is defined by an 
objective standard, such that officers’ subjective beliefs or 
understanding of what the law is is irrelevant. Only judicial 
decisions are valid interpretive sources of clearly 
established law; thus, the officers’ training regarding 
Frasier’s First Amendment rights was irrelevant to the 
clearly established law inquiry. The appellate court 
rejected Frasier’s claim that the Tenth Circuit and other 


federal appellate courts of appeals had already adopted a 
Supreme Court concurring opinion on this issue, noting 
that the Tenth Circuit had only mentioned it in an opinion’s 
dictum. Moreover, out-of-circuit authorities appear to be 
split on the clearly established law issue.  


The Tenth Circuit also reversed the denial of qualified 
immunity against Frasier’s Fourth Amendment conspiracy 
claim regarding the search of his tablet computer, 
concluding that Frasier’s merit-related arguments were 
“woefully deficient” as they did not apply the cited 
authorities to the facts of this case or otherwise explain 
why they clearly established with particularity his Fourth 
Amendment rights to be free from the officers’ alleged 
conspiracy.  


FOURTH AMENDMENT 


Sixth Circuit Holds No Reasonable Expectation 
of Privacy in Unlocked Common Area of 
Apartment Building 


In United States v. Trice, 966 F.3d 506 (6th Cir. 2020), 
cert. denied, 141 S. Ct. 1395 (2021), the Sixth Circuit held 
video footage from a camera hidden in an unlocked 
common area of an apartment building does not violate the 
Fourth Amendment. 


Law enforcement hid a camera across from Raheim 
Abdullah Trice’s (“Trice”) apartment in a common area of 
his apartment building. The camera, which activated 
whenever the door to the unit opened or closed, recorded 
Trice entering and exiting his apartment. Law enforcement 
used the footage to obtain a search warrant, which led to 
the seizure of drugs and other paraphernalia. After the 
district court denied Trice’s motion to suppress on Fourth 
Amendment grounds, he pleaded guilty conditioned on his 
appeal of the denial of the motion. Ultimately, Trice was 
sentenced to 192 months’ imprisonment. 


The Sixth Circuit affirmed the denial of the motion, holding 
Trice had no reasonable expectation of privacy in the 
unlocked common area of his apartment building. The 
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appellate court analyzed whether Trice: (1) was 
legitimately on the premises; (2) had a proprietary or 
possessory interest in the search premises; (3) had the 
right to exclude others from the premises; and (4) had 
taken precautions to maintain his privacy. The Sixth Circuit 
concluded only the first factor weighed in Trice’s favor, 
explaining the search area was not enclosed around 
Trice’s home; he did not take measures to protect the area 
from observation; and the outdoor common area was not 
curtilage of Trice’s apartment, since there was no evidence 
it was an area adjacent to Trice’s home to which he 
extended his home activity. Thus, the Sixth Circuit held the 
camera was not placed in a constitutionally protected area. 
The appellate court also rejected Trice’s argument that the 
use of the camera was such an intrusion that it violated his 
reasonable expectation of privacy. The Sixth Circuit 
concluded there was no prolonged monitoring, and the 
evidence obtained (i.e., entry and exit from Trice’s 
apartment) revealed nothing about Trice's private life. 
Thus, the Sixth Circuit affirmed the district court’s denial of 
Trice’s motion to suppress.  


Second Circuit Holds Delay in Obtaining Warrant 
to Search Tablet Contents Violated Fourth 
Amendment 


In United States v. Smith, 967 F.3d 198 (2d Cir. 2020), 
the Second Circuit held, inter alia, that a 31-day delay in 
obtaining a warrant to search the contents of a tablet 
seized from a vehicle violated the Fourth Amendment.  


The police seized a tablet belonging to Kirkland Smith 
(“Smith”) after noticing a screen with child pornography 
images. The police waited 31 days before applying for a 
warrant to search the tablet's contents. The search yielded 
dozens of videos and images of child pornography, which 
led to additional warrants to search Smith's homes. During 
these searches the police seized more devices containing 
child pornography. The district court denied Smith’s motion 
to suppress the evidence from his tablet and the additional 
searches. Smith entered a conditional plea of guilty, but 
reserved the right to appeal the denial of his suppression 
motion. He was sentenced to 212 months’ imprisonment. 


On appeal, Smith claimed the police delay in seeking a 
warrant to search his tablet violated the Fourth 
Amendment. The Second Circuit agreed, after analyzing 
the following factors: (1) length of delay; (2)  importance of 
the tablet to Smith; (3) whether Smith had a reduced 
property interest in the seized item; and (4) the state’s 
justification for the delay. The Second Circuit concluded 
the balance of factors weighed in Smith’s favor, reasoning 
that (1) a month-long delay exceeded what is ordinarily 
reasonable; (2) the tablet was important to Smith, but he 
had other available devices and did not ask for its return; 
(3) the existence of probable cause diminished Smith’s
interest in the tablet but only during a reasonable period to


obtain a warrant to search its contents; and (4) the state’s 
justification for its delay (investigator’s extensive caseload) 
was far outweighed by the Fourth Amendment’s time-
sensitive mandate. Based on the good-faith exception, 
however, the appellate court, declined to apply the 
exclusionary rule, reasoning the investigator’s 
unreasonable delay was due to isolated negligence, and 
that a reasonable officer would not have known the delay 
violated the Fourth Amendment. Thus, the Second Circuit 
affirmed Smith’s conviction. 


Fifth Circuit Holds Bitcoin Users Lack Privacy 
Interests in Blockchain Records and Virtual 
Exchange Transactions   


In United States v. Gratkowski, 964 F.3d 307 (5th Cir. 
2020), the Fifth Circuit held, in matters of first impression, 
defendant had no reasonable expectation of privacy in his 
information located on both a virtual-currency blockchain 
and exchange. 


Richard Gratkowski (“Gratkowski”) used Bitcoin to 
purchase and download child pornography from a website. 
After federal agents identified a cluster of Bitcoin 
addresses controlled by the website, they subpoenaed 
Coinbase, the virtual-currency exchange, to learn which of 
its customers had sent Bitcoin to any of these addresses. 
Coinbase identified Gratkowski as one of the customers, 
and federal agents obtained a warrant to search his 
residence. After, pursuant to the warrant, agents seized a 
hard drive containing child pornography, Gratkowski 
admitted he was a customer of the child-pornography 
website. He subsequently moved to suppress the 
evidence, which the district court denied. 


On appeal, the Fifth Circuit held Gratkowski lacked any 
privacy interest in his Bitcoin records on the public 
blockchain and in his Coinbase exchange transactions. 
The appellate court analogized the blockchain and 
Coinbase exchange records to the bank records in U.S. v. 
Miller, 425 U.S. 435 (1976), which the Supreme Court, 
applying the third-party doctrine, held were not protected 
by the Fourth Amendment. The Fifth Circuit further noted 
that all Bitcoin users can access the public Bitcoin 
blockchain and see every Bitcoin address and transfer, 
and that the government’s access to Coinbase records 
does not provide agents with “an intimate window into a 
person's life,” as does cell-site location information, which 
the Supreme Court in Carpenter v. U.S., 138 S. Ct. 2206 
(2018) held was protected by the Fourth Amendment. 
Further, blockchain and Coinbase transactions require an 
“affirmative act” by Bitcoin holders and exchange users. 
The Fifth Circuit added that Coinbase and traditional banks 
are regulated by the Bank Secrecy Act as financial 
institutions, the main difference between them being that 
Coinbase deals with virtual currency and traditional banks 
deal with physical currency. Lastly, due to the technical 
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expertise required to transact in Bitcoin, users elect to 
transact through a third party like Coinbase and sacrifice 
privacy. Thus, Gratkowski had no reasonable expectation 
of privacy in his Bitcoin records and Coinbase transactions.                                                      


FIFTH AMENDMENT 


Second Circuit Holds Trusts Must Comply with 
Subpoenas Based on Collective-Entity 
Exception to Fifth Amendment Privilege 
 
In United States v. Fridman, 974 F.3d 163 (2d Cir. 2020), 
cert. denied, No. 20-1548, __ S. Ct. __, 2021 WL 2405211 
(June 14, 2021), the Second Circuit held, inter alia, that a 
traditional trust is a collective entity, and therefore is not 
entitled to the Fifth Amendment’s protection against self-
incrimination.   
 
In 2013, the IRS issued several summonses to Natalio 
Fridman (“Fridman”), one of them in his capacity as 
Trustee of the David Marcelo Trust, a U.S. domestic trust 
with a foreign financial account named for Fridman’s son, 
and of which Fridman was both trustee and a beneficiary. 
Invoking his Fifth Amendment privilege against self-
incrimination, Fridman refused to comply with the 
summonses, claiming the act of producing the documents 
was testimonial. In March 2015, the government filed a 
petition to enforce the summonses, which the district court 
granted, concluding, inter alia, that the David Marcelo Trust 
fit the collective-entity exception to the Fifth Amendment 
privilege. As such, Fridman was required to produce the 
requested documents as either an individual or custodian 
of the collective entity. 
 
On appeal, Fridman argued that trusts are more akin to 
sole proprietorships, which are covered by the Fifth 
Amendment’s privilege against compelled self-
incrimination. The Second Circuit disagreed, noting the 
privilege protects only natural persons, not collective 
entities such as corporations or partnerships. Moreover, 
even though the Fifth Amendment privilege applies to sole 
proprietorships, they are protected because they have no 
legal existence apart from their owner. The Second Circuit 
reasoned that a traditional common law trust, like the one 
for which Fridman was a trustee and beneficiary, has a 
legal existence separate from that of the trustee, such that 
even when a trustee resigns or is removed, the trust is still 
able to continue, and as such, it is a collective entity. The 
Second Circuit added that the decision to create a trust is 
made with knowledge that it generates not only benefits, 
such as limited liability, but also burdens, including 
requirements to comply with summonses and subpoenas 
requesting records.  
 
 
 
 


ATTEMPTS TO INTERFERE WITH 
ADMINISTRATION OF INTERNAL 
REVENUE LAWS – 26 U.S.C. § 7212 


Eleventh Circuit Holds IRS Collection Activity 
Qualified as Particular Administrative 
Proceeding 
 
In United States v. Graham, 981 F.3d 1254 (11th Cir. 
2020), the Eleventh Circuit, as a matter of first impression 
in the circuit, held that IRS collection activities can, and in 
this case did, constitute a “targeted administrative 
proceeding” under Marinello v. United States, 138 S. Ct. 
1101 (2018). 
 
Richard Graham (“Graham”) owed $3.6 million in taxes for 
tax years 2006 to 2009, including interest and penalties. In  
2014, the IRS began a number of collection activities to 
satisfy Graham’s tax liabilities, including placing liens and 
levies on his property and seizing some of his real estate. 
The proceeds only partially satisfied Graham’s tax debt. In 
2018, Graham submitted to the IRS a $3.6 million 
instrument entitled “International Bill of Exchange,” a copy 
of the IRS notice of levy, and a signed statement that 
Graham was not an individual under the tax code or 
subject to any revenue tax or tax withholding. A jury 
convicted Graham of filing a fictitious financial instrument 
(18 U.S.C. § 514(a)(2)) and corruptly endeavoring to 
obstruct the administration of the internal revenue laws (26 
U.S.C. § 7212(a)) and sentenced him to 48 months’ 
imprisonment.  
 
On appeal, Graham argued, inter alia, that IRS collection 
activities did not constitute “a particular administrative 
proceeding” as required by § 7212 post-Marinello. 
Acknowledging it had not yet had an opportunity to further 
construe the Marinello nexus requirement, the Eleventh 
Circuit rejected Graham’s argument, after concluding that 
the interaction between the IRS and Graham went well 
beyond the ordinary course of the agency's regular 
interaction with taxpayers. The appellate court also 
rejected Graham's claim that there was no nexus between 
his submission of the bill of exchange and the IRS 
collection action since his actions were not likely to actually 
obstruct the IRS. The Eleventh Circuit explained that a 
§ 7212 conviction does not require proof “that the 
administration of the internal revenue laws was actually 
obstructed or impeded, but only that the defendant 
corruptly attempted to do so.” Accordingly, the Eleventh 
Circuit affirmed Graham’s § 7212(a) conviction. 
 
Note: In dicta, the Eleventh Circuit stated that Marinello 
created a new element—a “nexus” element—in the § 7212 
statute. 
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26 U.S.C. § 7212 AND KLEIN 
CONSPIRACY – 18 U.S.C. § 371 


Second Circuit Holds Marinello’s Narrow 
Construction of Tax Obstruction Statute 
Inapplicable to Conspiracy to Defraud Clause  
 
In United States v. Atilla, 966 F.3d 118 (2d Cir. 2020), the 
Second Circuit held, inter alia, that narrow statutory 
construction of 26 U.S.C. § 7212(a) does not apply to 18 
U.S.C. § 371’s conspiracy to defraud clause. 


Turkish national Mehmet Hakan Atilla (“Atilla”) was the 
former Deputy General Manager of Turkey’s state-owned 
bank, Türkiye Halk Bankasi, A.S. (“Halkbank”). He was in 
charge of the bank's relationships with Iranian banks, the 
Central Bank of Iran, and U.S. correspondent banks. The 
trial evidence showed that Atilla and others assisted 
Halkbank’s customers to direct financing of billions of 
dollars to the Government of Iran by disguising the 
character of oil funds from the National Iranian Oil 
Company (“NIOC”) as permissible private trade and 
humanitarian assistance. Atilla repeatedly lied to senior 
officials of the U.S. Department of the Treasury to conceal 
the scheme and protect Halkbank from U.S. sanctions. 
Atilla was convicted, inter alia, of conspiracy to obstruct the 
lawful functions of the Department of the Treasury (18 
U.S.C. § 371). 


On appeal, Atilla argued, inter alia, for a narrow 
construction of the defraud clause of § 371, to avoid the 
vagueness concern expressed in Marinello v. United 
States, 138 S. Ct. 1101 (2018). Under a narrow 
construction, Atilla claimed the defraud clause would not 
apply to agreements to obstruct the Department of the 
Treasury’s enforcement of economic sanctions against 
Iran. The Second Circuit disagreed, concluding Marinello 
is inapposite because in that case, the Supreme Court 
analyzed 26 U.S.C. § 7212(a)’s unique text, context, and 
history – which are wholly unrelated to § 371’s defraud 
clause. The appellate court noted it had rejected a previous 
similar attempt to invoke vagueness concerns to narrow 
the construction of § 371, reasoning it was bound to follow 
the law of the circuit and Supreme Court decisions “that 
have definitively adopted and reaffirmed the expansive 
reading of § 371 given by courts.” Thus, the Second Circuit 
affirmed Atilla’s § 371 conviction. 


26 U.S.C. § 7212 AND FED. R. CRIM. P. 
RULE 8 – JOINDER  


Second Circuit Upholds Joinder of Tax Counts 
and § 7212 Marinello Challenge 
 
In United States v. Scali, 820 F. App’x 23 (2d Cir. 2020) 
(unpublished), the Second Circuit held, inter alia, that the 
joinder of tax and non-tax counts was proper, and that the 


trial special verdict form precluded a Marinello challenge to 
a 26 U.S.C. § 7212(a) conviction. 
 
Attorney Joseph Scali (“Scali”) unauthorizedly used funds 
in an escrow account and failed to file tax returns for 
several years. Eventually, Scali asked the IRS to prepare 
his 2010 through 2012 returns. He claimed he had 
provided all relevant information but had not provided 
information about the escrow account from which he 
misused funds and structured-in four cash deposits in a 24-
hour period. The district court, aware that the Supreme 
Court was considering the scope of § 7212(a) in Marinello, 
provided the jury with a special verdict form that required 
the jury to indicate whether it unanimously found that Scali 
committed one or more of the specified obstructive acts 
“after becoming aware of a pending IRS proceeding, 
specifically the IRS's civil collection activities.”  
 
Ultimately, Scali was convicted of mail fraud, structuring, 
making false statements to an IRS officer, obstructing and 
impeding the IRS (§ 7212(a)), tax evasion, obstruction of 
justice, and perjury, and sentenced to 84 months’ 
imprisonment. 
 
On appeal, Scali challenged, inter alia, the joinder of tax 
charges under Fed. R. Crim. P. Rule 8(a) and the § 7212(a) 
charge jury instructions. The Second Circuit held there was 
no misjoinder of the tax and non-tax counts. The appellate 
court explained that joinder of tax and non-tax counts are 
properly joined if the tax offenses arose directly from the 
other offenses charged (e.g., funds derived from non-tax 
violations produce the unreported income). In this case, 
the Second Circuit concluded that joining all ten counts 
was proper because the evidence showed Scali’s actions 
in concealing taxable income (by structuring-in cash 
transactions to evade currency-reporting requirements, 
effectively obstructing the IRS); making false statements to 
the IRS about the filing status of his returns at issue; and 
failing to report his actual taxable income, shared a 
“sufficient logical connection” to his common scheme to 
obstruct and defraud the IRS. 
 
The Second Circuit also rejected Scali’s § 7212 Marinello 
claim, holding that the special verdict form forced the jury 
to find evidence of the nexus between Scali’s obstructive 
acts and the pending IRS proceeding of which Scali was 
aware. Thus, the Second Circuit held that this, and the 
substantial evidence presented at trial, barred any claim of 
reversible plain error. 
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SENTENCING 


Eighth Circuit Upholds Sentencing Upward 
Variance Based on Length of Scheme and Lavish 
Lifestyle in Employment Tax Case 


 
In United States v. Minner, 809 F. App’x 340 (8th Cir. 
2020) (per curiam) (unpublished), the Eighth Circuit held 
the district court’s upward variance of the defendant’s 
sentence based on the defendant’s long-standing 
fraudulent scheme and lavish living was not an abuse of 
discretion.  
 
Rodney Minner (“Minner”) pleaded guilty to willfully failing 
to collect or pay employment taxes (26 U.S.C. § 7202). 
With a stipulated tax loss of $1,095,267 and Sentencing 
Guidelines’ range of 27-33 months’ incarceration, the 
district court sentenced Minner to 36 months’ 
imprisonment. The district court’s upward variance was 
based on the duration of Minner’s fraud, his lavish living, 
and the fact that his failure to pay employment taxes 
jeopardized his employees’ well-being. 
 
On appeal, Minner argued that the district court abused its 
discretion by ignoring or failing to adequately weigh his 
efforts to pay restitution, as well as his age, acceptance of 
responsibility, and the consequences that his incarceration 
would have for his employees. The Eighth Circuit noted 
that Minner never made progress towards paying 
restitution despite having ample time to liquidate his 
assets, and he had plenty of time to get his affairs in order 
related to his employees. The appellate court also rejected 
Minner’s claim that the district court improperly based its 
upward variance on the duration of his failure to pay taxes, 
which was already accounted for in his base-offense level. 
The Eighth Circuit explained that the district court had set 
the base-offense level at 20 because the amount of tax 
loss exceeded $550,000, not because of the nine-year 
duration of his fraud scheme. Lastly, the Eighth Circuit 
concluded that even if Minner’s Guidelines range had 
accounted for his nine-year scheme to defraud, there was 
precedent in the circuit for the proposition that factors 
already taken into account in calculating the advisory 
Guidelines range can form the basis of a sentence 
variance. Accordingly, the appellate court affirmed 
Minner’s sentence, holding that the district court did not 
abuse its discretion, nor did it give an improper factor 
significant weight. 
 


 


 


Sixth Circuit Upholds Sentencing Offense-Level 


Increase and Sophisticated-Means Enhancement 


 
In United States v. Igboba, 964 F.3d 501 (6th Cir.  2020), 
the Sixth Circuit affirmed defendant’s sentence holding (1) 
the base-offense-level increase was warranted based on 
$4.1 million in losses attributable to defendant's criminal 
activity; and (2) the sophisticated-means enhancement 
was warranted based on defendant’s use of concealing 
technology, shell companies, and multiple email aliases to 
perpetrate his crime. 
 
Oghenevwakpo Igboba (“Igboba”) was convicted on 
multiple charges of conspiracy to defraud the United States 
by preparing and filing false tax returns with others’ 
identities. He was sentenced to, inter alia, 162 months’ 
imprisonment. Igboba appealed his sentence claiming 
(1) the increase in his base-offense level was erroneous 
because the district court failed to distinguish between 
losses attributable to him and losses attributable to the 
entire conspiracy; and (2) his offense did not involve 
sophisticated means warranting application of a two-level 
enhancement. 
 
The Sixth Circuit affirmed Igboba’s sentence. The 
appellate court concluded the $4.1 million in losses were 
properly attributable to acts and omissions committed, 
aided, abetted, counseled, induced, commanded, 
procured, or willfully caused by Igboba, per the Sentencing 
Guidelines. The Sixth Circuit rejected Igboba’s claim that 
the losses were solely caused by others’ criminal activity, 
thus requiring proof they were the product of “jointly 
undertaken criminal activity” under the Guidelines, 
concluding Igboba personally participated in the activity 
that caused each of the losses attributed to him. The Sixth 
Circuit also found no error with the sophisticated-means 
enhancement, concluding the evidence showed that 
Igboba (1) acquired personal identifying information (“PII”) 
from a Somalian website and used a virtual private network 
(“VPN”) and the ultra-private Tor browser to conceal his 
actions; (2) used corporate shell companies to receive tax 
refunds in furtherance of his criminal activities; and 
(3) used multiple email aliases to perpetrate his crime.  
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