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Introduction

In certain cases, a spouse is relieved of responsibility
for tax, interest, and penalties on a joint tax return. This
is called innocent spouse relief . This publication ex-
plains:

1) Who qualifies for innocent spouse relief, and
2) How to request relief.

You must file Form 8857, Request for Innocent Spouse
Relief, to request relief. A filled-in Form 8857 is shown
later.

This publication also explains how to figure the
amount that qualifies for relief.

You are not required to figure the tax, interest,
@ and penalties that qualify for innocent spouse

relief. The IRS will figure these amounts for you.
But we have included a worksheet in case you want to
figure these amounts yourself.

Many married taxpayers choose to file a joint tax
return because of certain benefits this filing status al-
lows. Both taxpayers are jointly and individually re-
sponsible for the tax and any interest or penalty due
on the joint return even if they later divorce. This is true
even if a divorce decree states that a former spouse
will be responsible for any amounts due on previously
filed joint returns. One spouse may be held responsible
for all the tax due even if all the income was earned
by the other spouse.

What this publication does not cover. This publica-
tion does not discuss filing an injured spouse claim.
You are an injured spouse if your share of the over-
payment shown on your joint return was, or is expected
to be, applied against your spouse's past-due federal
debts or child or spousal support payments. If you are
an injured spouse, you may be entitled to receive a
refund of your share of the overpayment. For more in-
formation, get Form 8379, Injured Spouse Claim and
Allocation.

Who Qualifies for Innocent
Spouse Relief?

You must meet all of the following conditions to qualify
for innocent spouse relief.

1) You filed a joint return which has a substantial
understatement of tax (defined later) directly re-
lated to grossly erroneous items  (defined later)
of your spouse.





2) You establish that at the time you signed the joint
return you did not know, and had no reason to
know, that there was a substantial understatement.

3) Taking into account all the facts and circumstances,
it would be unfair to hold you liable for the under-
statement of tax. (See Indications of Unfairness,
later.)

What does not qualify for innocent spouse relief.
There are many situations in which you may owe tax
that is related to your spouse, but not be eligible for
innocent spouse relief. For example, you and your
spouse file a joint return that properly reflects your in-
come and deductions, but shows an unpaid balance
due of $10,000, which your spouse promised to pay.
You got divorced shortly thereafter, and again your
spouse promised to pay the unpaid amount, but failed
to do so. You are not eligible for innocent spouse relief.
The law does not provide relief for an unpaid balance
due shown on a return.

Grossly Erroneous Items
Grossly erroneous items are both of the following.

1) Unreported income. This is any gross income item
received by your spouse that is not reported.

2) Incorrect deduction, credit, or basis.  These are
any deductions, credits, or property bases claimed
by your spouse for which there is no basis in fact
or law.

For example, there is no basis in fact or law for a de-
duction if any of the following conditions apply.

1) The expense for which the deduction is taken was
never made. (For example, your spouse deducted
$10,000 of advertising expenses on Schedule C
(Form 1040), but never paid for any advertising.)

2) The expense does not qualify as a deductible ex-
pense under well-settled legal principles. (For ex-
ample, your spouse claimed a business fee de-
duction of $10,000 that was for the payment of state
fines; fines are not deductible.)

3) No substantial legal argument can be made to
support the deductibility of the expense. (For ex-
ample, your spouse claimed $4,000 for security
costs related to a home office, which were actually
veterinary and food costs for your family's two
dogs.)

Substantial Understatement of Tax

An understatement of tax is considered substantial if it
is more than $500. However, a tax understatement due
to an incorrect deduction, credit, or basis must meet the
following special test to be considered substantial.

Special Test for Tax Due to an Incorrect
Deduction, Credit, or Basis

If the tax understatement resulted from claiming an in-
correct deduction, credit, or basis, that understatement
plus related interest and penalties must be more than
a specified percentage of your adjusted gross income
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(AGI) for your most recent tax year. This percentage is
shown in the following table.

IF your AGI for the THEN the understatement
most recent tax year | of tax due to incorrect
was ... deduction, credit, or basis
PLUS related penalties
and interest must be more
than ...

$20,000 or less
More than $20,000

10% of your AGI

25% of your AGI

Related interest and penalties.  The related interest
and penalties are the interest and penalties on the
understatement of tax due to your spouse's incorrect
deduction, credit, or basis. These amounts should be
shown on the IRS notice or audit report. If the related
amounts are not specified in the notice or audit report,
you can contact the IRS at the phone number on the
notice you received for help in figuring the related
amounts.

Most recent tax year. Your most recent tax year is the
last tax year ending before the date the IRS mailed a
Notice of Deficiency. If the IRS did not mail you a Notice
of Deficiency, it is the last tax year ending before you
request relief.

Example. On April 10, 1998, the IRS mailed Bill and
Karen Green a Notice of Deficiency for their 1996 joint
return showing $2,800 in additional tax and $700 in in-
terest and penalties. All of the tax, interest, and penal-
ties were due to Bill's incorrect deduction for employee
business expenses. The expenses were actually repair
costs for their swimming pool. The most recent tax year
is 1997 because it is the last tax year ending before the
date the IRS mailed the Notice of Deficiency.

Adjusted gross income (AGI).  Your AGI is found on
your tax return. The line number may change from year
to year, but for tax year 1997 it is line 32, Form 1040;
line 16, Form 1040A; or line 4, Form 1040EZ. If you
have not yet filed your return for the most recent tax
year, make an estimate of your AGI for that year.

The following rules apply when determining your AGI
for the most recent tax year.

* Do not include the AGI of the spouse with whom
you filed the joint return for the year you are re-
questing innocent spouse relief.

* If you were married to a different spouse at the end
of the most recent tax year, also include your new
spouse's AGI from that year. You must include it
even if you did not file a joint return with your new
spouse.

Example. The facts are the same as in the previous
example. The total AGI on the 1997 return is $43,000.
$24,000 belongs to Bill and $19,000 belongs to Karen.
Karen must use only her AGI ($19,000) when deter-
mining whether she meets the special test for tax due
to an incorrect deduction, credit, or basis. She meets





the special test because the understatement of tax
($2,800) plus the related interest and penalties ($700)
are more than $1,900 (10% x Karen's AGI of $19,000).
Also, the understatement of tax ($2,800) is more than
$500. Thus, the Greens' 1996 joint return has a sub-
stantial understatement of tax.

Figuring the Understatement of Tax

The IRS will figure the understatement of tax due to
grossly erroneous items. The IRS will also figure
whether the tax understatement due to an incorrect
deduction, credit, or basis meets the special test. You
are not required to do these computations. But if you
wish, you can do the computations yourself. See the
worksheet under How To Figure the Amount That
Qualifies for Relief near the end of this publication.

If the only item is your spouse's unreported in-
come and you know the amount of related tax
(such as from an IRS notice or audit), there is

no need to use the worksheet near the end of this
publication.

Community Property Laws

For purposes of the innocent spouse relief provisions,
community property rules do not apply when determin-
ing to which spouse an item of gross income (other than
gross income from property) belongs.

Indications of Unfairness

One factor in determining that it is unfair to hold you
responsible for the tax is the absence of any significant
benefit, either direct or indirect, to you from the under-
statement of tax. Your receipt of property from your
spouse may be a significant benefit, even if it is re-
ceived several years after the year of the tax under-
statement. Normal support received from your spouse
is not a significant benefit. Another factor may be
whether you were later divorced from or deserted by
your spouse.

You do not have to be divorced from your
@ spouse to ask for innocent spouse relief.

How To Request Relief

File Form 8857, Request for Innocent Spouse Relief,
to ask the IRS for innocent spouse relief. You will need
to file a Form 8857 for each tax year that you are re-
questing relief.

The IRS will review your Form 8857, figure the
understatement of tax and related interest and penal-
ties, and let you know if you qualify.

Examples

The following examples show who may or may not
qualify for innocent spouse relief.

Example 1. Margie Brown filed a 1996 joint tax re-
turn with her husband Fred Brown. In 1998, the IRS
examined the Browns' 1996 return and found that Fred

did not report $2,000 of interest income. This income
was from an account that was solely in Fred's name
and social security number. The IRS determined that
the Browns owed $450 in additional tax due to the
unreported income. Shortly after the examination, Fred
deserted Margie and kept the account with the $2,000
interest income.

Margie applies the three conditions listed under Who
Qualifies for Innocent Spouse Relief? to see if she
qualifies for relief.

1) Margie does not meet the first condition because
the tax understatement ($450) is not more than
$500.

2) Margie believes she meets the second condition.
She did not know about the interest income and had
no reason to know about it because of the secretive
way in which Fred opened and maintained the ac-
count.

3) Margie believes she meets the third condition that
it would be unfair to hold her liable for the tax. She
did not benefit from the interest income because
Fred kept it in the account and never withdrew it.
Because Fred deserted her, it is not likely that she
will ever benefit from the interest income in the fu-
ture.

Margie does not qualify for innocent spouse relief be-
cause she does not meet the first condition.

Example 2. Janie and Joe Boulder filed a joint tax
return for 1996. Joe did not report a $5,000 award he
won that year. They received an IRS Notice of Defi-
ciency for additional tax of $650 and penalties and in-
terest of $165.

Janie applies the three conditions listed under Who
Qualifies for Innocent Spouse Relief? to see if she
qualifies for relief.

1) Janie meets the first condition because the under-
statement of tax ($650) is more than $500.

2) Janie believes she meets the second condition. She
did not know about the award and had no reason
to know about it because of the secretive way Joe
conducted his financial affairs.

3) Janie believes she meets the third condition. She
believes it would be unfair to be held liable for the
tax because she did not benefit from the award. Joe
spent it on personal items for his use only.

Because Janie believes she qualifies for innocent
spouse relief, she files Form 8857 with the IRS. She fills
out the form as follows:

Line 1. Janie enters “1996 " because this is the tax
year for which she is requesting relief.

Line 2. She enters the names and social security
numbers as they appeared on the 1996 return.

Line 3. Janie enters “Unreported income —
Spouse's award $5,000 " because this is the award Joe
did not report.
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Line 4. She leaves this line blank because there is
no deduction, credit, or basis shown on line 3.

Line 5. Janie signs and dates the form. She at-
taches the explanatory statement (not illustrated) re-
quired by the Form 8857 instructions. Finally, she mails
the form to the IRS employee named in the Notice of
Deficiency before the end of the 90-day period specified
in the Notice.

Her filled-in Form 8857 is shown later.

How To Figure the Amount That
Qualifies for Relief

The IRS will figure the tax, interest, and penalties that
qualify for relief after you file a completed Form 8857
with all the required attachments. You are not required
to figure these amounts. But if you wish, you can
figure them yourself by using the worksheet that fol-
lows. If you want to use the worksheet, you will need
the following items:

* A copy of your tax return for the year you are re-
questing relief,

* The tax return instructions for the year you are re-
questing relief. The instructions have the tax table
or tax rate schedule you will need, and

* Interest and penalties if the joint return shows an
incorrect deduction, credit, or basis. Interest and
penalties should be shown on the IRS notice you
received.

The worksheet asks you to refigure the total tax for the
year you are requesting innocent spouse relief. The
following table shows where to find the total tax line on
your return.

Form Year
1995 1996 1997
1040 Line 54 Line 51 Line 53
1040A Line 28 Line 28 Line 28
1040EZ Line 10 Line 10 Line 10

if you complete a second copy of the relevant
forms and schedules of the return for which you
are requesting innocent spouse relief.

@ You may find it easier to fill out the worksheet
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Worksheet for Figuring Tax, Interest, and Penalties That Qualify
for Innocent Spouse Relief

(Note. This worksheet is optional. Keep it for your records. Do not
mail it to the IRS.)

Part 1. Figure the understatement of tax.

1. Enter your total tax including all changed items. 1.

Note. This should be shown on the IRS notice or
audit report.

2. Figure what your total tax would be by including
all items except for incorrect deductions, credits,
or bases. (See Grossly Erroneous Items earlier.)
Include unreported income and incorrect items
that are not grossly erroneous items. .................. 2.

3. Figure what your total tax would be without any
grossly erroneous items, but with any other incor-
rect items, such as items agreed to during an audit
or items you knew about (or had reason to know
ADOUL). o 3.

4. If line 2 is more than line 3, subtract line 3 from
line 2. This is the understatement of tax due to
your spouse's unreported gross income. .............. 4,

5. Subtract line 2 from line 1. This is the under-
statement of tax due to an incorrect deduction,
credit, or basis claimed by your spouse. .............. 5.

Note. If line 5 is zero, skip Part 2 and enter the
amount from line 4 on line 10.

Part 2. Special computation for incorrect deductions,
credits, and property bases.

6. Enter your AGI from the most recent tax year. 6.

7. Enter the penalties and interest related to the
amount on liNe 5. ..o 7.

Note. If not specified in the IRS notice, contact IRS
at the phone number shown on the notice you
received for help in figuring related penalties and
interest.

8. Addlines5and 7. ....cccoooriieiieiiiiieeee e 8.

9. Ifline 6 is more than $20,000, multiply line 6 by
25% (.25). If line 6 is $20,000 or less, multiply line
6 DY 10% (10). ceovoreeeeeeeeeeeeieeee e 9

Part 3. Figure the amount that qualifies for innocent
spouse relief.

10. If you filled out Part 2 AND line 8 is more than line
9, add lines 4 and 5. Otherwise, enter the amount
from liN€ 4. oo 10.

Note. If line 10 is $500 or less, STOP here; you do
not qualify for innocent spouse relief.

11. Enter penalties and interest related to the amount
ONTINE 4. oo 11.

Note. If not specified in the IRS notice, contact IRS
at the phone number shown on the notice you
received for help in figuring related penalties and
interest.

12. Amount eligible for innocent spouse relief. If
you filled out Part 2 AND line 8 is more than line
9, add lines 7, 10, and 11. Otherwise, add lines
10 @Nd 11, i 12.

Example. Mark and Carol Smith filed a joint 1996
tax return (Form 1040) in 1997. The total tax on the
return was $2,734. In 1998, the IRS audited their return
and discovered that Carol failed to report $2,500 in
wages and deducted $5,000 of employee business ex-
penses that she was not entitled to claim. These ex-
penses were actually veterinary fees for her two horses.
On April 10, 1998, the IRS mailed the Smiths a Notice
of Deficiency showing additional tax of $1,125 plus
$300 in interest and penalties.





Form 8857 Request for Innocent Spouse Relief

(March 1998)
Department of the Treasury

Internal Revenue Service » See instructions.

OMB No. 1545-1596

Name of person requesting innocent spouse relief
Janie Boulder

Social security number (SSN)

123 :00:9876

Your current home address (number and street). If a P.O. box, see instructions. Apt. no.
5161 Old Farm Estates

City, town or post office, state, and ZIP code. If you have a foreign address, see instructions.
Hutchinson, IA 55555

Part | Information About the Joint Tax Return for Which You Are Requesting Innocent Spouse Relief

1 Enter the tax year for which you are requesting innocent spouse relief »

1996

2 Enter the names and SSNs for you and your spouse from the joint tax return for the year entered on line 1.

First name, initial, and last name shown first on the joint return
Joe E. Boulder

SSN shpwn firslt
234:00:8765

First name, initial, and last name shown second on the joint return
Janie Boulder

SSN shown second
123 :00:9876

Tip: The IRS can help you complete Form 8857. If you are in contact with an IRS employee, you can ask that

employee. Or you can call 1-800-829-1040.

Caution: By law, if the amount of additional tax due to the grossly erroneous item(s) of your spouse is $500
or less, you will not qualify for innocent spouse relief. The IRS will calculate the amount of additional tax

and tell you if you qualify for innocent spouse relief.

3 Brief description of grossly erroneous item (see instructions) Amount
a Unreported income — Spouse’s award 5,000 | —
b
c

If you have more than 3 items, attach a statement listing the additional items and amounts.

4 If line 3 includes entries for a deduction, credit, or property basis claimed on the joint
return, enter your adjusted gross income from the most recent tax year (see

instructions) .

4

o A detailed description of each grossly erroneous item.

NEXT: See instructions and prepare a statement to attach to Form 8857. Explain why you believe
you qualify for innocent spouse relief. Include the following in the statement:

ALL e Why you did not know, and had no reason to know, that there was an understatement of tax
FILERS on the joint return due to the grossly erroneous item(s) of your spouse.

if you qualify for innocent spouse relief.

® \Why it would be unfair to hold you responsible for the understated tax.

THEN: File Form 8857 as indicated in the instructions. The IRS will review your request and tell you

Part Il Signature(s)

Under penalties of perjury, | declare that | have examined this form and any accompanying schedules and statements and to the best of my knowledge and
belief, they are true, correct, and complete. Declaration of preparer (other than taxpayer) is based on all information of which preparer has any knowledge.

Kfemi? afCOpyf Signature of person requesting innocent spouse relief Date Daytime phone number (optional)
of this form for H
your records. Janie Boulder 3/27/98 (999)555 -0000
. Preparer’s Date Check if self- Preparer’s SSN
Paid signature employed '
Preparer’s —
Firm’s name (or yours EIN
Use Only if self-employed) and }
address ZIP code

For Privacy Act and Paperwork Reduction Act Notice, see instructions.

Cat. No. 24647V

Form 8857 (3-98)
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Mark did not know, and had no reason to know,
about these grossly erroneous items. He also believes
it would be unfair for the IRS to hold him responsible
for the additional tax because he did not benefit from
the income or expenses. He uses the worksheet to
figure the tax, interest, and penalties that qualify for
innocent spouse relief. He fills out the worksheet as
follows.

Line 1. Mark enters $3,859. This is the total tax as
refigured by the IRS in the Notice of Deficiency.

Line 2. $3,109 is what the total tax would be by
including only the unreported income. He figured this
amount as follows:

1. Taxable income shown on the joint return ........... $18,200
2. Plus: Carol's unreported income
3. Refigured taxable income ..........cccceviiieiniiiennnen.
4. Refigured tax on $20,700 from Tax Table in 1996

Form 1040 inStruCtions ........ccccceevieenieiiiicniiiieene

The Smiths did not claim any tax credits and were not
liable for other taxes (Form 1040, lines 45-50). Ac-
cordingly, $3,109 is their total tax for purposes of line
2.

Line 3. Mark enters $2,734. This is the same as the
total tax shown on his return because there were no
other incorrect items besides grossly erroneous items.

Line 4. Mark subtracts line 3 from line 2 to get the
understatement of tax ($375) due to Carol's unreported
income.

Line 5. Mark subtracts line 2 from line 1 to get the
understatement of tax ($750) due to Carol's incorrect
business expense deduction.

Line 6. Because line 5 is not zero, he must enter
his adjusted gross income (AGI) from his most recent
tax year. His most recent tax year is 1997 because this
is the last tax year ending before April 10, 1998, the
date the IRS mailed the Notice of Deficiency. Of the
$30,000 AGI shown on the Smiths' 1997 joint return,
$9,000 belongs to Mark.

Line 7. $200 is the amount of interest and penalties
related to the tax on line 5.

Line 8. Mark adds lines 5 and 7 to get $950.

Line 9. Mark enters $900. This is 10% of his $9,000
AGI shown on line 6.

Line 10. Because line 8 is more than line 9, Mark
adds lines 4 and 5 to get $1,125. He may qualify for
innocent spouse relief because this amount is more
than $500.

Line 11. $100 is the amount of interest and penalties
related to the tax on line 4.

Line 12. The total amount eligible for innocent
spouse relief is $1,425. This is the total of lines 7, 10,
and 11.
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Worksheet for Figuring Tax, Interest, and Penalties That Qualify

for Innocent Spouse Relief

(Note. This worksheet is optional. Keep it for your records. Do not

mail it to the IRS.)
Part 1. Figure the understatement of tax.

1.

Enter your total tax including all changed items. 1.

Note. This should be shown on the IRS notice or
audit report.

Figure what your total tax would be by including

all items except for incorrect deductions, credits,

or bases. (See Grossly Erroneous Items earlier.)
Include unreported income and incorrect items

that are not grossly erroneous items. .................. 2.

Figure what your total tax would be without any
grossly erroneous items, but with any other incor-
rect items, such as items agreed to during an audit
or items you knew about (or had reason to know
ADOUL). o 3.

If line 2 is more than line 3, subtract line 3 from
line 2. This is the understatement of tax due to
your spouse's unreported gross income. .............. 4,

Subtract line 2 from line 1. This is the under-
statement of tax due to an incorrect deduction,
credit, or basis claimed by your spouse. .............. 5.

Note. If line 5 is zero, skip Part 2 and enter the
amount from line 4 on line 10.

Part 2. Special computation for incorrect deductions,
credits, and property bases.

6.
7.

Enter your AGI from the most recent tax year. 6.

Enter the penalties and interest related to the
amount on liNe 5. ..o 7.

Note. If not specified in the IRS notice, contact IRS
at the phone number shown on the notice you
received for help in figuring related penalties and
interest.

Add lines 5and 7. ......cooovveeeiieiiiieee e 8.

If line 6 is more than $20,000, multiply line 6 by
25% (.25). If line 6 is $20,000 or less, multiply line
6 DY 10% (10). ceovoreeeeeeeeeeeeieeee e 9

Part 3. Figure the amount that qualifies for innocent
spouse relief.

10.

11.

12.

If you filled out Part 2 AND line 8 is more than line
9, add lines 4 and 5. Otherwise, enter the amount
from liN€ 4. oo 10.

Note. If line 10 is $500 or less, STOP here; you do
not qualify for innocent spouse relief.

Enter penalties and interest related to the amount
ONTINE 4. oo 11.

Note. If not specified in the IRS notice, contact IRS
at the phone number shown on the notice you
received for help in figuring related penalties and
interest.

Amount eligible for innocent spouse relief. If

you filled out Part 2 AND line 8 is more than line

9, add lines 7, 10, and 11. Otherwise, add lines

10 aNd 11, oo 12.






How To Get More Information

O [=

You can get help from the IRS in several ways.

Free publications and forms. To order free publica-
tions and forms, call 1-800-TAX-FORM
(1—-800-829-3676). You can also write to the IRS
Forms Distribution Center nearest you. Check your in-
come tax package for the address. Your local library
or post office also may have the items you need.

For a list of free tax publications, order Publication
910, Guide to Free Tax Services. It also contains an
index of tax topics and related publications and de-
scribes other free tax information services available
from IRS, including tax education and assistance pro-
grams.

If you have access to a personal computer and
modem, you also can get many forms and publications
electronically. See Quick and Easy Access to Tax Help
and Forms in your income tax package for details.

Tax questions. You can call the IRS with your tax
guestions. Check your income tax package or tele-
phone book for the local number, or you can call
1-800-829-1040.

TTY/TDD equipment. If you have access to TTY/TDD
equipment, you can call 1-800-829-4059 to ask tax
guestions or to order forms and publications. See your
income tax package for the hours of operation.

Evaluating the quality of our telephone services.

To ensure that IRS representatives give accurate,
courteous, and professional answers, we evaluate the
quality of our “800 number” telephone services in sev-
eral ways.

* A second IRS representative sometimes monitors
live telephone calls. That person only evaluates the
IRS assistor and does not keep a record of any
taxpayer's name or tax identification number.

* We sometimes record telephone calls to evaluate
IRS assistors objectively. We hold these recordings
no longer than one week and use them only to
measure the quality of assistance.

* We value our customers' opinions. Throughout this
year, we will be surveying our customers for their
opinions on our service.

Page 7






