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Abat enent of | nterest

AGENCY: Internal Revenue Service (IRS), Treasury.

ACTI ON:  Notice of proposed rul emaking.

SUMVARY: Thi s docunent contains proposed regulations relating to
t he abatenment of interest attributable to unreasonable errors or
del ays by an officer or enployee of the IRS in performng a

m nisterial or managerial act. The proposed regul ations reflect
changes to the | aw made by the Tax Reform Act of 1986 and the
Taxpayer Bill of Rights 2. The proposed regul ati ons affect both
t axpayers requesti ng abatenent of certain interest and I RS
personnel responsible for adm nistering the abatenent provisions.
DATES: Witten coments and requests for a hearing nust be
received by April 8, 1998.

ADDRESSES: Send subm ssions to: CC DOM CORP: R (REG 209276-87),
room 5226, Internal Revenue Service, POB 7604, Ben Franklin
Station, Washi ngton, DC 20044. Subm ssions may be hand delivered
between the hours of 8 aam and 5 p.m to: CC DOM CORP: R (REG
209276-87), Courier’s Desk, Internal Revenue Service, 1111
Constitution Avenue NW Washington DC. Alternatively, taxpayers
may submit comments electronically via the | NTERNET by sel ecting

the "Tax Regs" option on the IRS Hone Page, or by submtting
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comments directly to the IRS Internet site at
http://ww. irs.ustreas. gov/prod/tax_regs/coments. htni.
FOR FURTHER | NFORMATI ON CONTACT: Concerning the regul ati ons,
David Auclair, (202) 622-4910 (not a toll-free nunber).
Concer ni ng subm ssions, M chael Slaughter, (202) 622-7190 (not a
toll-free nunber).
SUPPLEMENTARY | NFORMATI ON:
Backgr ound

Thi s docunent contains proposed anendnents to the Procedure
and Adm ni stration Regulations (26 CFR Part 301) relating to the
abatenent of interest attributable to unreasonable errors or
del ays by an officer or enployee of the I RS under section
6404(e) (1) of the Internal Revenue Code. Section 6404(e) (1) was
enacted by section 1563(a) of the Tax Reform Act of 1986 (Public
Law 99-514, 100 Stat. 2762 (1986)) (1986 Act) and anended by
section 301 of the Taxpayer Bill of Rights 2 (Public Law 104-168,
110 Stat. 1452 (1996)) (TBORR2).

As enacted by the 1986 Act, section 6404(e)(1) provided that
the RS nmay abate interest attributable to any error or delay by
an officer or enployee of the IRS (acting in an official
capacity) in performng a mnisterial act. The legislative
hi story acconpanyi ng the Act provided,

The committee intends that the term’ ' mnisterial act’

be limted to nondi scretionary acts where all of the

prelimnary prerequisites, such as conferencing and

revi ew by supervisors, have taken place. Thus, a

mnisterial act is a procedural action, not a decision
in a substantive area of tax | aw
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H R Rep. No. 426, 99th Cong., 1st Sess. 845 (1985); S. Rep. No.
313, 99th Cong., 2d Sess. 209 (1986).

Further, Congress did not intend that the abatenent of
I nterest provision "be used routinely to avoid paynent of
interest.” HR Rep. No. 426, 99th Cong., 1st Sess. 844 (1985);
S. Rep. No. 313, 99th Cong., 2d Sess. 208 (1986). Rather,
Congress intended abatenent of interest to be used in instances
"where failure to abate interest would be wi dely perceived as
grossly unfair.” 1d.

On August 13, 1987, the IRS published tenporary regul ations
(TD 8150) in the Federal Register (52 FR 30162) relating to the
definition of mnisterial act for purposes of abatenent of
interest. A notice of proposed rul emaki ng (LR-34-87) cross-
referencing the tenporary regul ati ons was al so published in the
Federal Register for the sane day (52 FR 30177). No public
hearing regarding these regul ati ons was requested or held. In
this docunent, the IRS is reproposing a nodified version of the
earlier notice of proposed rul emaking to incorporate changes nade
by TBOR2. Therefore, the earlier notice of proposed rul emaking
IS W thdrawn.

The tenporary regul ations define mnisterial act to nean a
procedural or nechanical act that does not involve the exercise
of judgnment or discretion, and that occurs during the processing
of a taxpayer’s case after all prerequisites to the act, such as
conferences and revi ew by supervi sors, have taken place. A

deci si on concerning the proper application of federal tax |aw (or
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other federal or state law) is not a mnisterial act. The
tenporary regul ations also provide five exanples to illustrate
the definition of mnisterial act.

In TBOR2, Congress anended section 6404(e)(1) to permt the
IRS to abate interest attributable to any unreasonable error or
delay by an officer or enployee of the IRS (acting in an official
capacity) in performng a managerial act as well as a mnisterial
act. Thus, as a result of TBOR2, the IRS has the authority to
abate interest in nore situations than under prior |aw

Pursuant to the legislative history acconpanying TBOR2, a
managerial act is a |loss of records or a personnel nmanagenent
deci sion such as the decision to approve a personnel transfer,
extended | eave, or extended training. See H R Rep. No. 506,
104th Cong., 2d Sess. 27 (1996). TBOR2 distinguished a
managerial act froma general adm nistrative decision, such as a
deci sion on how to organi ze the processing of tax returns or a
deci sion regarding the inplenentation of an inproved conputer
system 1d. A general admnistrative decision is a decision
that inpacts tax adm nistration. The anendnents to section
6404(e) (1) are effective for interest accruing with respect to
deficiencies or paynents for taxable years beginning after July
30, 1996.

TBOR2 al so added section 6404(g). Section 6404(g) grants
the Tax Court jurisdiction to determ ne whether the IRS s failure
to abate interest for an eligible taxpayer is an abuse of

discretion. Tax Court review is available for requests for
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abatenent of interest that are nmade after July 30, 1996, or that
have not been denied prior to July 31, 1996. See Banat v.

Comm ssioner, 109 T.C. 92 (1997); Wite v. Conm ssioner, 109 T.C

96 (1997).
Expl anati on of Provisions

TBOR2 expanded the scope of abatenent relief under
section 6404(e)(1). Consistent with congressional intent, the
proposed regul ations permt abatenent of interest in nore
situations than under prior law. Nothing in the proposed
regulations is intended to limt the extent to which the IRS
could abate interest before the effective date of TBOR2.

The proposed regul ati ons defi ne nmanageri al act and
I ncor porate other changes nmade by TBOR2. TBOR2 did not alter the
definition of mnisterial act under prior law. Accordingly, the
proposed regul ations retain the definition of mnisterial act in
the tenporary regul ations.

Manageri al act is defined as an adm nistrative act that
occurs during the processing of a taxpayer’s case involving the
tenporary or permanent | oss of records or the exercise of
judgnment or discretion relating to managenent of personnel. A
deci si on concerning the proper application of federal tax |aw (or
ot her federal or state law) is not a managerial act. Further,
interest attributable to a general adm nistrative decision, such
as the RS s decision on how to organi ze the processing of tax
returns or its delay in inplenenting an inproved conputer system

cannot be abated under section 6404(e)(1).
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In addition, the proposed regul ati ons provi de exanples to
illustrate the definitions of mnisterial act and nmanagerial act.
Exanples 1, 2, 3, 7, and 8 of the proposed regul ations are
substantially simlar to Exanples 1 through 5 of the tenporary
regul ati ons. However, in Exanple 3 of the proposed regul ations
(Exanmple 4 of the tenporary regul ations), a decision to approve
extended training is a managerial act, and in Exanple 8 of the
proposed regul ati ons (Exanple 5 of the tenporary regul ations) the
type of work priority is specified.

The provisions of the regul ations are proposed to apply to
I nterest accruing with respect to deficiencies or paynents of any
tax described in section 6212(a) for taxable years begi nning
after July 30, 1996.

Speci al Anal yses

It has been determined that this notice of proposed
rul emaking is not a significant regulatory action as defined in
Executive Order 12866. Therefore, a regulatory assessnent is not
required. It also has been determ ned that section 553(b) of the
Adm ni strative Procedure Act (5 U. S.C Chapter 5) does not apply
to these regul ati ons, and because the regul ati ons do not inpose a
collection of information on small entities, the Regul atory
Flexibility Act (5 U.S.C. Chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue Code, this notice of
proposed rul emaking will be submtted to the Chief Counsel for
Advocacy of the Small Business Adm nistration for coment on its

I npact on small busi ness.
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Comment s and Requests for a Public Hearing

Bef ore these proposed regul ati ons are adopted as fi nal
regul ati ons, consideration will be given to any witten coments
(a signed original and eight (8) copies) or electronic comments
that are submtted tinely to the IRS. Al comments wll be
avai | abl e for public inspection and copying. A public hearing
may be scheduled if requested in witing by any person that
timely submts witten cormments. |If a public hearing is
schedul ed, notice of the date, tinme, and place of the hearing
wi ||l be published in the Federal Register.
Drafting Information

The principal author of these regulations is David B.
Aucl air. However, other personnel fromthe IRS and Treasury
Departnment participated in their devel opnent.
Li st of Subjects in 26 CFR Part 301

Enpl oynent taxes, Estate taxes, Excise taxes, Gft taxes,
I ncome taxes, Penalties, Reporting and recordkeeping

requirenents.
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Proposed Amendnents to the Regul ations

Accordingly, 26 CFR part 301 is proposed to be anended as
fol | ows:
PART 301- - PROCEDURE AND ADM NI STRATI ON

Paragraph 1. The authority citation for part 301 conti nues
toread in part as follows:

Authority: 26 U S.C. 7805 * * *

Par. 2. Section 301.6404-2 is added to read as foll ows:
§301.6404-2 Abatement of interest.

(a) In_general . (1) Section 6404(e)(1) provides that the
Commissioner may (in the Commissioner's discretion) abate the
assessment of all or any part of interest on any--

(i) Deficiency (as defined in section 6211(a), relating to
income, estate, gift, generation-skipping, and certain excise
taxes) attributable in whole or in part to any unreasonable error
or delay by an officer or employee of the Internal Revenue
Service (IRS) (acting in an official capacity) in performing a
ministerial or managerial act; or

(i) Payment of any tax described in section 6212(a)
(relating to income, estate, gift, generation-skipping, and
certain excise taxes) to the extent that any error or delay in
payment is attributable to an officer or employee of the IRS
(acting in an official capacity) being unreasonably erroneous or
dilatory in performing a ministerial or managerial act.

(2) An error or delay in performing a ministerial or

managerial act will be taken into account only if no significant
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aspect of the error or delay is attributable to the taxpayer
i nvolved or to a person related to the taxpayer within the
meani ng of section 267(b) or section 707(b)(1). Mbreover, an
error or delay in performng a mnisterial or managerial act wl]l
be taken into account only if it occurs after the IRS has
contacted the taxpayer in witing with respect to the deficiency
or paynent. For purposes of this paragraph (a)(2), no
significant aspect of the error or delay is attributable to the
t axpayer nerely because the taxpayer consents to extend the
period of limtations.

(b) Definitions. (1) Managerial act nmeans an adm nistrative

act that occurs during the processing of a taxpayer’'s case

I nvol ving the tenporary or permanent |oss of records or the
exerci se of judgnment or discretion relating to managenent of
personnel. A decision concerning the proper application of
federal tax law (or other federal or state law) is not a
managerial act. Further, interest attributable to a general
adm ni strative decision, such as the RS s decision on how to
organi ze the processing of tax returns or the IRS s decision on
the inplenentation schedule for an inproved conputer system
cannot be abated under paragraph (a) of this section.

(2) Mnisterial act neans a procedural or nechani cal act

t hat does not involve the exercise of judgnent or discretion, and
that occurs during the processing of a taxpayer’s case after al
prerequi sites to the act, such as conferences and review by

supervi sors, have taken place. A decision concerning the proper
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application of federal tax law (or other federal or state law) is
not a mnisterial act.

(c) Exanples. The follow ng exanples illustrate the
provi si ons of paragraphs (b)(1) and (b)(2) of this section. For
t he purposes of the exanples, no significant aspect of any error
or delay is attributable to the taxpayer, and the IRS has
contacted the taxpayer in witing with respect to the deficiency.

Exanple 1. A taxpayer noves fromone state to anot her
before the IRS selects the taxpayer’s incone tax return for
exam nation. A letter explaining that the return has been
selected for examnation is sent to the taxpayer’s ol d address
and then forwarded to the new address. The taxpayer tinely
responds, asking that the audit be transferred to the IRS s
district office that is nearest the new address. The group
manager approves the request. After the request for transfer has
been approved, the transfer of the case is a mnisterial act.
The Conm ssioner may (in the Conm ssioner’s discretion) abate
interest attributable to any unreasonable delay in transferring
t he case.

Exanple 2. An exam nation of a taxpayer’s incone tax return
reveal s a deficiency with respect to which a notice of deficiency
will be issued. The taxpayer and the IRS identify all agreed and
unagreed i ssues, the notice is prepared and revi ewed (i ncl uding
review by District Counsel, if necessary) and any other rel evant
prerequisites are conpleted. The issuance of the notice of
deficiency is a mnisterial act. The Conm ssioner may (in the
Comm ssioner’s discretion) abate interest attributable to any
unreasonabl e delay in issuing the notice.

Exanple 3. A revenue agent is sent to a training course for
an extended period of tinme, and the agent’s supervisor decides
not to reassign the agent’s cases. During the training course,
no work is done on the cases assigned to the agent. The deci sion
to send the revenue agent to the training course and the decision
not to reassign the agent’s cases are not mnisterial acts;
however, both decisions are nmanagerial acts. The Comm ssioner
may (in the Conm ssioner’s discretion) abate interest
attributable to any unreasonabl e delay resulting fromthese
deci si ons.

Exanple 4. A taxpayer appears for an office audit and
submts all necessary docunentation and information. The auditor
tells the taxpayer that the taxpayer will receive a copy of the
audit report. However, before the report is prepared, the
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auditor is permanently reassigned to another group. An extended
period of tinme passes before the auditor’'s cases are reassigned.
The decision to reassign the auditor and the decision not to
reassign the auditor’s cases are not mnisterial acts; however,
they are managerial acts. The Comm ssioner may (in the

Comm ssioner’s discretion) abate interest attributable to any
unreasonabl e delay resulting fromthese decisions.

Exanple 5. A taxpayer is notified that the IRS intends to
audit the taxpayer’s incone tax return. The agent assigned to
the case is granted sick | eave for an extended period of tine and
the taxpayer’s case is not reassigned. The decision to grant
sick | eave and the decision not to reassign the taxpayer’s case
to another agent are not mnisterial acts; however, they are
manageri al acts. The Conm ssioner may (in the Conm ssioner’s
di scretion) abate interest attributable to any unreasonabl e del ay
caused by these deci sions.

Exanple 6. A revenue agent has conpl eted an exam nati on of
the incone tax return of a taxpayer. There are issues that are
not agreed upon between the taxpayer and the IRS. Before the
notice of deficiency is prepared and reviewed, a clerical
enpl oyee m spl aces the taxpayer’s case file. The act of
m spl acing the case file is a managerial act. The Conm ssioner
may (in the Comm ssioner’s discretion) abate interest
attributable to any unreasonable delay resulting fromthe file
bei ng m spl aced.

Exanple 7. A taxpayer invests in a tax shelter and reports
a loss fromthe tax shelter on the taxpayer’s incone tax return.
| RS personnel conduct an extensive exam nation of the tax
shelter, and the processing of the taxpayer’s case is del ayed
because of that exam nation. The decision to delay the
processi ng of the taxpayer’s case until the conpletion of the
exam nation of the tax shelter is a decision on how to organize
the processing of tax returns. This is a general adm nistrative
deci sion. Consequently, interest attributable to this decision
cannot be abated under paragraph (a) of this section.

Exanple 8. A taxpayer clains a |oss on the taxpayer’s
i ncome tax return and is notified that the IRS intends to exam ne
the return. However, a decision is nmade not to conmence the
exam nation of the taxpayer’s return until the processing of
another return, for which the statute of limtations is about to
expire, is conpleted. The decision on howto prioritize the
processing of returns based on the expiration of the statute of
limtations is a general adm nistrative decision. Consequently,
interest attributable to this decision cannot be abated under
paragraph (a) of this section.

Exanple 9. During the exam nation of an incone tax return,
there is disagreenent between the taxpayer and the revenue agent
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regarding certain item zed deductions clained by the taxpayer on
the return. To resolve the issue, Exam nation requests advice
fromthe Ofice of Chief Counsel on a substantive issue of
federal tax law. The decision to request advice is a decision
concerning the proper application of federal tax law, it is
neither a mnisterial nor a managerial act. Consequently,
interest attributable to a delay resulting fromthe decision to
request advi ce cannot be abated under paragraph (a) of this
section.

Exanple 10. The facts are the sane as in Exanple 9 except
the attorney who is assigned to respond to the request for advice
I's granted | eave for an extended period of tinme. The case is not
reassi gned during the attorney’s absence. The decision to grant
| eave and the decision not to reassign the taxpayer’s case to
another attorney are not ministerial acts; however, they are
manageri al acts. The Conmm ssioner may (in the Conm ssioner’s
di scretion) abate interest attributable to any unreasonabl e del ay
caused by these deci sions.

Exanple 11. A taxpayer contacts an |IRS enpl oyee and
requests the anmount due to satisfy the taxpayer’s incone tax
liability for a particular taxable year. Because the enployee
fails to access the nost recent data, the enpl oyee gives the
t axpayer an incorrect anmount due. As a result, the taxpayer pays
| ess than the anmount required to satisfy the tax liability.
Accessing the nost recent data is a mnisterial act. The
Conmi ssioner may (in the Comm ssioner’s discretion) abate
interest attributable to any unreasonable error or delay arising
fromgiving the taxpayer an incorrect anount due to satisfy the
taxpayer’s incone tax liability.

Exanple 12. A taxpayer contacts an |IRS enpl oyee and
requests the amount due to satisfy the taxpayer’s incone tax
liability for a particular taxable year. To determ ne the
current anmount due, the enpl oyee nust interpret conplex
provi sions of federal tax |aw involving net operating |oss
carrybacks and foreign tax credits. Because the enpl oyee
incorrectly interprets these provisions, the enpl oyee gives the
t axpayer an incorrect anmobunt due. As a result, the taxpayer pays
| ess than the anmount required to satisfy the tax liability.
Interpreting federal tax lawis neither a mnisterial nor a
manageri al act. Consequently, interest attributable to an error
or delay arising fromagiving the taxpayer an incorrect anmount due
to satisfy the taxpayer’'s incone tax liability cannot be abated
under paragraph (a) of this section.
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(d) Effective date. The provisions of this section apply to

I nterest accruing with respect to deficiencies or paynents of any
tax described in section 6212(a) for taxable years begi nning
after July 30, 1996.

/sl

M chael P. Dol an
Deputy Conm ssioner of Internal Revenue



