Part IV. Iltems of General Interest

Foundations Status of Certain
Organizations

Announcement 2011-33

The following organizations have failed
to establish or have been unable to main-
tain their status as public charities or as op-
erating foundations. Accordingly, grantors
and contributors may not, after this date,
rely on previous rulings or designations
in the Cumulative List of Organizations
(Publication 78), or on the presumption
arising from the filing of notices under sec-
tion 508(b) of the Code. This listing does
not indicate that the organizations have lost
their status as organizations described in
section 501(c)(3), eligible to receive de-
ductible contributions.

Former Public Charities. The follow-
ing organizations (which have been treated
as organizations that are not private foun-
dations described in section 509(a) of the
Code) are now classified as private foun-
dations:

Accion Latina, Inc., Alexandria, VA

Amazing Grace Help, Inc., Columbus, MS

Endorse Peace Foundation,
Beverly Hills, CA

Friends of Creative Kids, Inc.,
Houston, TX

Incredible Dreams Childcare and Learning
Center, Inc., Munster, IN

Lotus Fund, Santa Monica, CA

Myanmar Youth Association, Inc.,
North Bergen, NJ

Northeast Regional Forest Foundation,
Brattleboro, VT

Rib Lake Community Development
Foundation, Inc., Rib Lake, WI

Total Community Development
Corporation, Montgomery, AL

Urban Hope International, Inc.,
Stockton, CA

Woodleaf Endowment Foundation, Inc.,
Yuba City, CA

If an organization listed above submits
information that warrants the renewal of
its classification as a public charity or as
a private operating foundation, the Inter-
nal Revenue Service will issue a ruling or
determination letter with the revised clas-
sification as to foundation status. Grantors
and contributors may thereafter rely upon
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such ruling or determination letter as pro-
vided in section 1.509(a)-7 of the Income
Tax Regulations. It is not the practice of
the Service to announce such revised clas-
sification of foundation status in the Inter-
nal Revenue Bulletin.

2011 Form 990 - Issues for
Public Comment

Announcement 2011-36
PURPOSE

This announcement invites public com-
ments on transitional issues and frequently
asked questions involving the redesigned
Form 990.

BACKGROUND

The IRS extensively redesigned Form
990, Return of Organization Exempt from
Income Tax, for tax year 2008 to promote
tax compliance and increase transparency.
The redesign was a collaborative process
based on the over 800 formal public com-
ments on drafts of the 2008 Form 990,
schedules, and instructions.

The major reconstruction of the Form
is complete, but the IRS continues to re-
fine the Form in response to questions
and comments from the public. We have
made many revisions to the 2009 and 2010
Forms 990, schedules, and instructions,
mostly corrections and clarifications to
make the Form easier to understand and
complete, and plan to make further revi-
sions. As the second filing season for the
redesigned Form nears completion, the
IRS invites public input on the following
issues.

ISSUES FOR PUBLIC COMMENT
1. Activity codes.

Part III of the Form 990 includes spaces
for reporting activity codes to charac-
terize certain program service activities.
The instructions ask filers to leave these
spaces blank for tax year 2010, because
the IRS has not decided which, if any,
coding system would best facilitate re-
search on exempt organizations by the IRS
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and the public. All such coding systems
that the IRS is familiar with, including
the National Taxonomy of Exempt En-
tity (NTEE) codes, the North American
Industry Classification System (NAICS)
Business Activity Codes and the IRS’s
internal activity codes, have significant
limitations. In particular, these systems
do not adequately reflect the wide range
of program service activities provided
by tax-exempt organizations. These sys-
tems also lack the consistency, flexibility,
and real-time adaptability that would be
needed to facilitate complete and accurate
reporting.

In light of these limitations, the IRS is
considering removing the spaces in Part II1
for reporting activity codes. We request
comments on whether removal is prefer-
able to the adoption of a coding system.

2. Reporting compensation to
management companies and leasing
companies owned or controlled by
directors, officers, trustees, or key
employees.

In 1999, the Service added the follow-
ing instruction to the Form 990 to address
the practice of officers, directors, trustees,
and/or key employees (ODTKESs) organiz-
ing management companies and other sep-
arate legal entities to avoid reporting of
their compensation on the Form 990:

If you pay any other person, such as a

management services company, for the

services provided by any of your offi-

cers, directors, trustees, or key employ-

ees, report the compensation and other

items as if you had paid them directly.
The instruction generated controversy and
much commentary. Some argued that
these reporting requirements were burden-
some, requiring the organization to obtain
detailed information from third-party
contractors; others argued that the require-
ments invaded the privacy of individuals
who were not employees of the filing or-
ganization. In Announcement 2001-33,
the IRS said it would not penalize an
organization if it reported in the compen-
sation section of its Form 990 the name
of a management company it paid for ser-
vices rather than the person who provided
services to the organization on behalf of
that management company.
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The redesigned 2008 Form 990 ex-
panded upon Ann. 2001-33 by stating in
the Part VII instructions that the filing or-
ganization should not report a payment to
a management company as a payment di-
rectly to an ODTKE, even if that ODTKE
owned or controlled the management
company. Rather, the compensation to
the management company would only be
reported in Part VII, if at all, as compensa-
tion to one of the organization’s five most
highly compensated independent contrac-
tors. The one exception to this rule is to
report employees of a management com-
pany as the organization’s own employees
if they are common law employees of the
organization under state law. (Also, if
an ODTKE of the organization received
compensation through a management
company of which the ODTKE or a family
member was a 35% owner, director, offi-
cer, or key employee, then the transaction
may need to be listed and explained in
Schedule L, Part IV, including the amount
of the payment to the management com-
pany and the ODTKE’s relationship with
the management company.) The Form
990 instructions also state that payments
to leasing companies should be treated in
the same way as payments to management
companies.

Some have expressed concern that this
type of reporting allows organizations to
shield compensation to highly-paid ex-
ecutives from disclosure by paying those
executives indirectly through management
companies. Others have explained the dif-
ficulty of determining whether a person is
a common law employee under state law.

In light of these concerns, the IRS re-
quests further comments on how a filing
organization’s payments to management
companies and other third parties (e.g.,
leasing companies, affiliates of filing or-
ganization, professional employer organi-
zations) for an ODTKE’s services to the
filing organization should be reported on
the Form 990. For instance, should an or-
ganization’s payments to another person or
entity, such as a management company, for
the services provided by any of the organi-
zation’s ODTKEs be reported on the Form
990 as compensation by the filing organ-
ization to the ODTKEs? Should the IRS
retain its current instructions for reporting
compensation in this scenario? Should the
IRS ask about such third party compensa-
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tion arrangements in a separate section of
Part VII, to increase transparency?

3. Thresholds for reporting
compensation to key employees,
highest compensated employees,
independent contractors, and former
officers, directors, trustees, and key
employees.

Part VII of the Form 990 requires the
organization to list:

® all persons who served as its officers,
directors, and trustees during the tax
year;

® jts top 20 highest compensated “key
employees” (not including officers and
directors/trustees); that is, employees
who had certain management respon-
sibilities and received over $150,000
of reportable compensation from the
organization and related organizations,
in the aggregate;

® jts top 5 highest compensated em-
ployees (not including officers, direc-
tors/trustees, and key employees) who
received over $100,000 of reportable
compensation from the organization
and related organizations, in the ag-
gregate;

® any of its former officers, key employ-
ees, or highest compensated employ-
ees (who had served in such capaci-
ties in the prior five years but not in
the current tax year) who received over
$100,000 of reportable compensation
from the organization and related orga-
nizations, in the aggregate;

® any of its former directors or trustees
(who had served in such capacities
in the prior five years but not in the
current tax year) who received over
$10,000 of reportable compensation
from the organization and related orga-
nizations, in the aggregate, for services
provided in the person’s capacity as
director or trustee; and

® ts top 5 highest compensated indepen-
dent contractors that the organization
paid more than $100,000.

These reporting thresholds became ef-
fective for tax year 2008. Prior to 2008, the
Form 990 compensation reporting thresh-
old for independent contractors and high-
est compensated employees was $50,000,
rather than $100,000. Prior to 2008, the
definition of key employee did not include
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any compensation threshold. Also prior
to 2008, all former officers, directors, and
trustees who received compensation dur-
ing the tax year were reportable, regardless
of their level of compensation.

Some have expressed concern that
these increased thresholds decrease trans-
parency, and prevent reporting of some
persons who receive unreasonable com-
pensation. Others have suggested that
a single, uniform reporting threshold be
adopted. The IRS requests comment on
whether some or all of these Form 990
compensation reporting thresholds should
be lowered, raised, or retained as is.

4. Reporting revenue from
governmental units.

The instructions for Form 990, Part VIII
distinguish between reporting of contribu-
tions and program service revenue from
governmental units. A payment from a
governmental unit should be reported as
a contribution on Part VIII, line le (gov-
ernment grants (contributions)) if its pri-
mary purpose is to enable the organization
to provide a service to or maintain a fa-
cility for the direct benefit of the public,
rather than to serve the direct and imme-
diate needs of the governmental unit. A
payment from a governmental unit should
be reported as program service revenue
on Part VIII, line 2 if it represents a pay-
ment for a service, facility, or product that
primarily gives some economic or physi-
cal benefit to that governmental unit. The
instructions provide various examples of
how such payments should be character-
ized and reported.

Some have expressed concern that the
Form 990 does not provide for sufficient
transparency in reporting of revenue from
governmental units because much of this
revenue is included in program service
revenue in line 2, rather than as “Gov-
ernment grants” in line le. Accordingly,
the IRS requests further comments on
whether and how it should change report-
ing requirements in this area. For instance,
should Part VIII, line 2 be revised to item-
ize certain government payments, such
as Medicaid and Medicare payments?
Should Part VIII, line le and/or the in-
structions for that line be revised to clarify
that government contributions may in-
clude grants made pursuant to government
contracts?
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5. Net asset reconciliation.

The 2007 Form 990 included a “Net
Assets” section that required filers to rec-
oncile discrepancies between net assets or
fund balances from the prior to current
tax year. This section was removed from
the redesigned 2008 Form 990, but an ex-
panded section for net asset reconcilia-
tion was included in the new Schedule D,
Supplemental Financial Statements, which
most but not all Form 990 filers are re-
quired to complete.

In response to many requests to include
a net asset reconciliation section in the
Core Form, the IRS has added a new Part
XI, Net Asset Reconciliation, to the 2010
Form 990. Subsequently, some have com-
mented that Schedule D, Part XI is now re-
dundant.

The IRS requests comments on whether
the Net Asset Reconciliation section in
Schedule D, Part XI is still needed and, if
so, how it should be revised to avoid or
minimize redundancy.

6. Reporting on audited financial
statements.

Form 990, Part XII, line 2 requires orga-
nizations to report whether their financial
statements were compiled, reviewed, or
audited by an independent accountant, and
whether those financial statements were is-
sued on a separate or consolidated basis.

Suggestions have been made that Part
XII should require additional reporting on
audited financial statements. For instance,
some have suggested that Form 990 fil-
ers should report whether their financial
statements were audited on a separate ba-
sis by an independent accountant. Oth-
ers have suggested that a Form 990 filer
should report whether its auditor issued a
qualified opinion, an unqualified opinion,
an adverse opinion, or a disclaimer of opin-
ion regarding the organization’s financial
statements, and to explain in Schedule O
if such opinion was qualified, adverse, or a
disclaimer. The IRS requests comment on
whether this additional reporting should be
required.

7. Names and EINs of foreign grantees.

The redesigned Form 990 includes a
Schedule F, Statement of Activities Outside
the United States. Part II of this Sched-
ule, Grants and Other Assistance to Or-
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ganizations or Entities Outside the United
States, includes a column (a) for reporting
the name of each grantee organization and
a column (b) for reporting of the employer
identification number (EIN) and IRS code
section (if applicable) of each grantee. In
response to public comment that disclo-
sure of such information could jeopardize
the confidentiality of sensitive foreign op-
erations and the safety of such grantees,
the IRS retained but shaded out these two
columns so they could not be completed
for tax years 2008-2010.

The IRS invites comment on whether
these two columns should be unshaded or,
alternatively, deleted entirely from Part I,
and the rationale for taking such action.

8. Indirect foreign expenditures.

When the IRS released the instructions
for Schedule F, some commented that it
would not be possible for their organi-
zations to report certain foreign expendi-
tures on Schedule F, because they lacked
accounting systems that tracked indirect
foreign expenditures (e.g., the expenses
of listing a “study abroad” program in a
school’s website or paper catalog). For tax
years 2008-2010, the IRS has allowed or-
ganizations not to report such indirect ex-
penditures on Schedule F if the organiza-
tions do not separately track them.

The IRS requests comment on whether
this instruction should be revised now that
Form 990 filers have had several years to
develop procedures and adopt systems to
separately track indirect foreign expendi-
tures. Particularly, should the IRS require
that all Schedule F filers account for and
report indirect foreign expenditures in Part
I, line 3, column (f)?

9. Reporting bank deposits as loans or
business transactions on Schedule L.

In its list of Frequently Asked Ques-
tions on Form 990, Schedule L, Trans-
actions with Interested Persons, the IRS
states that, for tax years 2008-2010,
deposits into and withdrawals from a
bank account do not constitute “pay-
ments” or “business transactions” that
need to be reported in Schedule L, Part
IV, nor do such deposits constitute “loans”
that need to be reported in Schedule L,
Part II. See http://www.irs.gov/charities/
article/0,,id=215126,00.html.  The IRS
requests comment on the pros and cons of
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requiring reporting of such deposits and
withdrawals as business transactions in
Schedule L, Part IV, or reporting deposits
as loans in Schedule L, Part II.

10. Reporting of component parts of
community trusts on Form 990-series
returns.

Under Regulation §1.170A-9(T)(f)(11),
any separately organized trust,
not-for-profit corporation, or association
that meets certain requirements may
be treated as a component part of a
community trust, and that trust may be
treated as a single entity rather than as
an aggregation of separate funds, for
purposes of sections 170, 501, 507, 508,
509, and Chapter 42 of the Code. One
benefit of an organization being treated
as a component part of a community trust
is that the organization is not required to
independently meet the public support
requirements for public charity status.

The IRS has not required separately
organized component parts of commu-
nity trusts to file separate Forms 990.
Schedule A (Public Charity Status), Part
I, line 8 asks a filing organization that is
a “community trust described in section
170(b)(1)(A)(vi)” to check the box and
complete Schedule A, Part II to establish
its public support status. Otherwise, Form
990 and Form 990-EZ do not ask any
specific questions about community trusts
or their component parts.

The IRS requests comments on whether
separately organized component parts
of community trusts should file separate
Form 990-series returns or, if not, how
to increase transparency in reporting by
community trusts and their component
parts. In particular, what, if any, types of
information regarding component parts of
community trusts should be reported on a
component part-by-component part basis
rather than on an aggregate basis on Form
990-series returns? For instance, should
reporting be required for each component
part’s employer identification number (if
any), trustees’ names and relationships
to the trust (e.g., donor, disqualified per-
son, commercial trustee), compensation to
trustees, annual income, annual expenses,
total assets, closely held business inter-
ests, real estate holdings, and/or charitable
distributions?

June 27, 2011



11. Scope of related organization
reporting on Schedule R.

The Form 990 requires reporting of re-
lated organizations on Schedule R. This re-
porting provides the IRS and the public
with a more complete picture of the or-
ganization’s structure and controlling re-
lationships. For purposes of Form 990,
“related organization” means an organiza-
tion that controls or is controlled by the fil-
ing organization, is controlled by the same
person or persons who control the filing
organization, is a 509(a)(3) supporting or
supported organization of the filing organi-
zation, or is a sponsoring organization of or
contributing employer to a filing organiza-
tion that is exempt under section 501(c)(9)
as a voluntary employees’ beneficiary as-
sociation (VEBA). Schedule R contains
exceptions for reporting of certain related
organizations (e.g., certain bank trustees,
subordinate organizations of a group ex-
emption included in the central organiza-
tion’s group return).

Some have expressed concern that
Schedule R requires reporting that, in
some cases, is overly burdensome (e.g.,
reporting of religious organizations and
churches in a religious denomination or
association, affiliates in a hospital system,
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chapters of a national organization) and/or
compromises the confidentiality of the
related organizations and/or their employ-
ees (e.g., reporting of foreign affiliates,
charitable remainder trusts, contributing
employers of VEBAs), and have asked
that such organizations be excepted from
reporting in Schedule R. The IRS requests
comment on the pros and cons of adopting
these or similar Schedule R exceptions.

REQUEST FOR COMMENTS

The IRS requests comments on the is-
sues described above. Comments should
be submitted in writing on or before Au-
gust 1, 2011. Please include “Announce-
ment 2011-36" on the cover page. Com-
ments should be sent to the following ad-
dress:

Internal Revenue Service

Attn: Stephen Clarke
(Announcement 2011-36)

SE:T:EO (3C1)

1111 Constitution Avenue, N.W.

Washington, DC 20224

Submissions may be hand delivered

Monday through Friday between the hours
of 8 a.m. and 4 p.m. to:
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Internal Revenue Service

Courier’s Desk

1111 Constitution Ave., N.W.

Washington, DC 20224

Attn: Stephen Clarke
(Announcement 2011-36)

SE:T:EO (3C1)

Submissions may also be sent electron-
ically to the following e-mail address:

Form990Revision @IRS.gov

Please include “Announcement
2011-36” in the subject line.

All comments will be available for pub-
lic inspection and copying.

DRAFTING INFORMATION

The principal author of this an-
nouncement is Stephen Clarke of the
Exempt Organizations, Tax Exempt and
Government Entities Division. For further
information regarding this announcement,
contact Mr. Clarke at (202) 283-9474 (not
a toll-free call).
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