Part lll. Administrative, Procedural, and Miscellaneous

Notice and Request for
Comments Regarding the
Community Health Needs
Assessment Requirements for
Tax-Exempt Hospitals

Notice 2011-52
SECTION 1. PURPOSE

This notice addresses the community
health needs assessment (“CHNA”) re-
quirements described in section 501(r)(3)
of the Internal Revenue Code (“Code”)
and related excise tax and reporting obliga-
tions, applicable to hospital organizations
that are (or seek to be) recognized as de-
scribed in section 501(c)(3) of the Code.
The CHNA requirements are among sev-
eral new requirements that apply to section
501(c)(3) hospital organizations under
section 501(r), which was added to the
Code by section 9007(a) of the Patient
Protection and Affordable Care Act (“Af-
fordable Care Act”), Pub. L. No. 111-148,
124 Stat. 119, enacted March 23, 2010.!
This notice describes specific provisions
related to the CHNA requirements that the
Treasury Department (“Treasury”) and the
Internal Revenue Service (“IRS”) antici-
pate will be included in regulations to be
proposed under section 501(r). This no-
tice also invites comments from the public
regarding the CHNA requirements.

Although the CHNA requirements are
not effective until taxable years beginning
after March 23, 2012, Treasury and the
IRS are publishing this notice regarding
the CHNA requirements now because they
understand that some hospital organiza-
tions may choose to start the process of
conducting CHNAs and developing imple-
mentation strategies in advance of the ef-
fective date. A hospital organization may
rely on the anticipated regulatory provi-
sions described in this notice with respect
to any CHNA made widely available to the
public, and any implementation strategy
adopted, on or before the date that is six
months after the date further guidance re-
garding the CHNA requirements is issued.

SECTION 2. BACKGROUND

Section 9007 of the Affordable Care
Act added sections 501(r) and 4959 to
the Code and amended section 6033(b).
These provisions are applicable to “hospi-
tal organizations” described in new section
501(r)(2). Section 501(r)(1) provides that
hospital organizations described in section
501(r)(2) will not be treated as described
in section 501(c)(3) unless they satisfy the
requirements specified in section 501(r),
including the CHNA requirements de-
scribed in section 501(r)(3).

Section 501(r)(2)(A) defines a “hospi-
tal organization” as (i) an organization that
operates a facility required by a State to
be licensed, registered, or similarly recog-
nized as a hospital (“State-licensed hospi-
tal facility”), and (ii) any other organiza-
tion that the Secretary determines has the
provision of hospital care as its principal
function or purpose constituting the basis
for its exemption under section 501(c)(3).

If a hospital organization operates
more than one hospital facility, section
501(r)(2)(B)(i) requires the organization
to meet all of the section 501(r)(1) require-
ments, including the CHNA requirements,
separately with respect to each hospital
facility. Section 501(r)(2)(B)(ii) provides
that the organization will not be treated as
described in section 501(c)(3) with respect
to any hospital facility for which such
requirements are not separately met.

Section 501(r)(3)(A) provides that a
hospital organization meets the CHNA
requirements with respect to any tax-
able year only if the organization (i) has
conducted a CHNA that meets the re-
quirements of section 501(r)(3)(B) in such
taxable year or in either of the two taxable
years immediately preceding such taxable
year, and (ii) has adopted an implementa-
tion strategy to meet the community health
needs identified through such CHNA. Sec-
tion 501(r)(3)(B) requires that a CHNA
(i) take into account input from persons
who represent the broad interests of the
community served by the hospital facility,
including those with special knowledge
of or expertise in public health, and (ii)
be made widely available to the public.

Although most of the requirements under
section 501(r) are effective for taxable
years beginning after March 23, 2010, the
CHNA requirements are effective for tax-
able years beginning after March 23, 2012.
See section 9007(f)(2) of the Affordable
Care Act.

Section 501(r)(7) provides that the Sec-
retary shall issue such regulations and
guidance as may be necessary to carry out
the provisions of section 501(r).

Section 4959 imposes a $50,000 excise
tax on a hospital organization that fails to
meet the CHNA requirements for any tax-
able year. A hospital organization must re-
port the amount of any excise tax imposed
on it under section 4959 on its annual in-
formation return (i.e., Form 990, Return
of Organization Exempt From Income Tax,
and related schedules) pursuant to section
6033(b)(10)(D).

Section 6033(b)(15)(A) requires a hos-
pital organization to report on its Form
990 a description of how the organization
is addressing the needs identified in each
CHNA and a description of any needs that
are not being addressed together with the
reasons why the needs are not being ad-
dressed.

On May 27, 2010, the IRS released No-
tice 2010-39, 2010-24 I.R.B. 756, which
requested comments regarding the new re-
quirements under section 501(r), including
the need, if any, for guidance regarding
such requirements. In response to Notice
2010-39, the IRS received numerous com-
ments requesting guidance on the CHNA
requirements. In issuing this notice, Trea-
sury and the IRS have considered all of
the comments regarding the CHNA re-
quirements received in response to Notice
2010-39.

SECTION 3. ANTICIPATED
REGULATORY PROVISIONS

This section describes anticipated reg-
ulatory provisions regarding hospital or-
ganizations required to meet the CHNA
requirements (section 3.01); hospital orga-
nizations with multiple hospital facilities
(section 3.02); the documentation of a
CHNA (section 3.03); how and when a
CHNA is conducted (section 3.04); the

1A related bill, the Health Care Education Affordability Reconciliation Act of 2010 (H.R. 4872) (Reconciliation Act), was signed into law on March 30, 2010 (Pub. L. No. 111-152). The
Reconciliation Act amends the Affordable Care Act and related laws.
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community served by a hospital facility
(section 3.05); persons representing the
broad interests of the community (section
3.06); making a CHNA widely available to
the public (section 3.07); implementation
strategy (section 3.08); how and when an
implementation strategy is adopted (sec-
tion 3.09); excise taxes on failures to meet
the CHNA requirements (section 3.10);
reporting requirements related to CHNAs
(section 3.11); and effective dates (section
3.12).

.01 Hospital Organizations Required to
Meet the CHNA Requirements

Section 501(r)(2)(A) defines a “hospi-
tal organization” as (i) an organization that
operates a State-licensed hospital facility,
and (ii) any other organization that the Sec-
retary determines has the provision of hos-
pital care as its principal function or pur-
pose constituting the basis for its exemp-
tion under section 501(c)(3). A number
of commenters asked that the Secretary
not exercise its determination authority un-
der section 501(r)(2)(A)(ii) until there is
an opportunity to comment on a proposed
rule.

(1) Organizations with the Principal
Purpose of Providing Health Care

Treasury and the IRS have not yet ex-
ercised the authority described in section
501(r)(2)(A)(ii) to determine whether any
categories of organizations have the provi-
sion of hospital care as their principal ex-
empt function or purpose. Treasury and
the IRS intend that any future guidance
regarding any such categories of organi-
zations will only apply prospectively, af-
ter an opportunity for notice and comment.
Prior to the effective date of any such fu-
ture guidance, only organizations operat-
ing State-licensed hospital facilities will
be considered “hospital organizations” that
must satisfy the CHNA requirements.

(2) Hospital Organizations Operating
State-licensed Hospital Facilities

Several commenters asked for confir-
mation that section 501(r) applies to an or-
ganization described in section 501(c)(3)
that operates a State-licensed hospital fa-
cility through a disregarded entity or a joint
venture treated as a partnership for federal
tax purposes. A number of commenters
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also asked whether section 501(r) will ap-
ply to an organization as a result of its op-
erating a hospital facility located outside of
the United States.

Section 501(r)(2)(A)(i) includes within
the definition of a hospital organization
any organization described in section
501(c)(3) that operates a State-licensed
hospital facility. Rev. Rul. 2004-51,
2004-1 C.B. 974, provides that the activi-
ties of an entity that is treated as a partner-
ship for federal tax purposes are treated
as the activities of the tax-exempt part-
ner for purposes of determining whether
the tax-exempt partner is operated exclu-
sively for exempt purposes and engages
in an unrelated trade or business. See also
Rev. Rul. 98-15, 1998-1 C.B. 718. In
addition, when an entity is disregarded
as separate from its owner, its operations
are treated as a branch or division of the
owner. See, e.g., Ann. 99-102, 1999-2
C.B. 545. Accordingly, Treasury and the
IRS intend to include within the definition
of a hospital organization any organiza-
tion described in section 501(c)(3) that
operates a State-licensed hospital facility
through a disregarded entity or a joint
venture, limited liability company, or
other entity treated as a partnership for
federal income tax purposes. Treasury
and the IRS request comments regarding
whether (or under what circumstances) an
organization should not be considered to
“operate” a State-licensed hospital facility
for purposes of section 501(r) as a result
of its owning a small interest (other than
a general partner or similar interest) in an
entity treated as a partnership for federal
income tax purposes that operates the hos-
pital facility.

Treasury and the IRS also intend to pro-
vide that a hospital facility located out-
side of the United States will not be con-
sidered a State-licensed hospital facility
for purposes of section 501(r)(2)(A)(i) be-
cause the term “State” includes only the 50
States and the District of Columbia and not
any U.S. possession or territory or foreign
country. See section 7701(a)(9), (10).

(3) Government Hospitals

A number of commenters requested that
Treasury and the IRS provide an excep-
tion from the requirements imposed by
section 501(r) for certain government hos-
pitals. For example, some commenters

61

suggested that the requirements of sec-
tion 501(r) should not apply to a hospi-
tal the income of which is excluded from
gross income under section 115 but which
has nonetheless applied for and received
recognition as an organization described
in section 501(c)(3). Other commenters
suggested that the section 501(r) require-
ments should not apply to any hospital that
is “a governmental unit” or “an affiliate of
a governmental unit” as described in Rev.
Proc. 95-48, 1995-2 C.B. 418 (relieving
such organizations from the annual filing
requirement under section 6033).

The statutory language of section 501(r)
applies to all hospital organizations that
are (or seek to be) recognized as described
in section 501(c)(3). Section 501(r) does
not explicitly address government hospi-
tals, nor does it include a specific excep-
tion for government hospitals. Accord-
ingly, Treasury and the IRS intend to ap-
ply section 501(r) to every hospital organ-
ization that has been recognized (or seeks
recognition) as an organization described
in section 501(c)(3). However, in recogni-
tion of the unique position of government
hospitals, Treasury and the IRS request
comments regarding alternative methods a
government hospital may use to satisfy the
requirements of section 501(r)(3).

.02 Hospital Organizations with
Multiple Hospital Facilities

Section 501(r)(2)(B) provides that if a
hospital organization operates more than
one hospital facility (i) the organization
shall meet the requirements of section
501(r) separately with respect to each
hospital facility, and (ii) the organization
shall not be treated as described in sec-
tion 501(c)(3) with respect to any hospital
facility for which the requirements of
section 501(r) are not separately met. Ac-
cordingly, Treasury and the IRS intend to
require a hospital organization to conduct
a CHNA and adopt an implementation
strategy for each hospital facility it op-
erates. Moreover, as described further in
sections 3.04 and 3.08 of this notice, al-
though hospital organizations will be able
to collaborate with other organizations
when conducting CHNAs and develop-
ing implementation strategies, Treasury
and the IRS intend to require a hospital
organization operating multiple hospi-
tal facilities to document separately the
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CHNA and the implementation strategy
for each of its hospital facilities.

A number of commenters requested
guidance on the potential consequences
of a failure to satisfy the requirements of
501(r) separately with respect to a par-
ticular hospital facility. Treasury and the
IRS intend to address the potential conse-
quences of a failure to satisfy the CHNA
requirements (or other requirements under
section 501(r)) with respect to one or more
hospital facilities in proposed regulations
or other future guidance.

.03 Documentation of a CHNA

Section 501(r)(3)(A)(i) requires a hos-
pital organization to conduct a CHNA
that meets the requirements of section
501(r)(3)(B) at least once every three tax-
able years.

Many commenters requested that Trea-
sury and the IRS define a CHNA in a
manner sufficiently flexible to allow hos-
pitals to design a CHNA appropriate to
their unique community and available
resources. At the same time, a number
of commenters asked that Treasury and
the IRS provide clear guidance regarding
the required contents of a CHNA. Sev-
eral commenters asked the IRS to define
a CHNA as a written document devel-
oped for a hospital facility that includes a
description of the community served by
the hospital facility; the process used to
conduct the assessment, including how
the hospital took into account input from
community members and public health
experts; identification of any persons with
whom the hospital has worked on the as-
sessment; and the health needs identified
through the assessment process.

Treasury and the IRS intend to require
a hospital organization to document a
CHNA for a hospital facility in a written
report that includes the following infor-
mation:

(1) A description of the community
served by the hospital facility (as defined
in section 3.05 of this notice) and how it
was determined.

(2) A description of the process and
methods used to conduct the assessment,
including a description of the sources and
dates of the data and other information
used in the assessment and the analyti-
cal methods applied to identify commu-
nity health needs. The report should also
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describe information gaps that impact the
hospital organization’s ability to assess the
health needs of the community served by
the hospital facility. If a hospital organiza-
tion collaborates with other organizations
in conducting a CHNA (as described in
paragraph (2) of section 3.04 of this no-
tice), the report should identify all of the
organizations with which the hospital or-
ganization collaborated. If a hospital or-
ganization contracts with one or more third
parties to assist it in conducting a CHNA,
the report should also disclose the identity
and qualifications of such third parties.

(3) A description of how the hospital
organization took into account input from
persons who represent the broad interests
of the community served by the hospital
facility (as defined in section 3.06 of this
notice), including a description of when
and how the organization consulted with
these persons (whether through meetings,
focus groups, interviews, surveys, written
correspondence, etc.). If the hospital or-
ganization takes into account input from
an organization, the written report should
identify the organization and provide the
name and title of at least one individual in
such organization with whom the hospital
organization consulted. In addition, the re-
port must identify any individual provid-
ing input who has special knowledge of or
expertise in public health (as provided in
paragraph (1) of section 3.06 of this notice)
by name, title, and affiliation and provide a
brief description of the individual’s special
knowledge or expertise. The report also
must identify any individual providing in-
put who is a “leader” or “representative”
of populations described in paragraph (3)
of section 3.06 of this notice by name and
describe the nature of the individual’s lead-
ership or representative role.

(4) A prioritized description of all of
the community health needs identified
through the CHNA, as well as a descrip-
tion of the process and criteria used in
prioritizing such health needs.

(5) A description of the existing health
care facilities and other resources within
the community available to meet the com-
munity health needs identified through the
CHNA.

Some commenters suggested that a
CHNA include a description of the needs
identified in the CHNA that the hospital
intends to address, the reasons those needs
were selected, and the means by which the
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hospital will undertake to address the se-
lected needs. Treasury and the IRS intend
to require a hospital organization to specif-
ically address each of the community
health needs identified through a CHNA
for a hospital facility in an implementa-
tion strategy, as described in section 3.08
of this notice, rather than in the written
report documenting the hospital facility’s
CHNA.

.04 How and When a CHNA Is
“Conducted”

Section 501(r)(3)(A) provides that a
hospital organization meets the CHNA
requirements with respect to any taxable
year only if it has conducted a CHNA
in such taxable year or in either of the
two immediately preceding taxable years.
Numerous commenters requested that
Treasury and the IRS provide that a CHNA
may be based on information collected
by a public health agency or non-profit
organization. Commenters also requested
that hospital organizations be permitted to
conduct CHNAs together with one or more
other organizations, because collaboration
will allow for more cost effective and
efficient identification of a community’s
health care needs from a more fully-in-
formed perspective.

(1) When a CHNA Is Considered
Conducted

Treasury and the IRS intend to consider
a CHNA as being “conducted” in the tax-
able year that the written report of its find-
ings (containing all of the information de-
scribed in section 3.03 of this notice) is
made widely available to the public (as de-
fined in section 3.07 of this notice).

Treasury and the IRS request comments
on what, if any, guidance is needed regard-
ing when a hospital organization must con-
duct a CHNA for a new hospital facility
that the hospital organization acquires or
places into service after March 23, 2010.

(2) How a CHNA is Conducted

Treasury and the IRS intend to provide
that a CHNA will satisfy the CHNA re-
quirements with respect to a hospital fa-
cility only if it identifies and assesses the
health needs of, and takes into account in-
put from persons who represent the broad
interests of, the community served by that
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specific hospital facility (as defined in sec-
tion 3.05 of this notice). Treasury and the
IRS intend to allow a hospital organization
to base a CHNA on information collected
by other organizations, such as a public
health agency or non-profit organization.
Treasury and the IRS also intend to allow a
hospital organization to conduct a CHNA
in collaboration with other organizations,
including related organizations, other hos-
pital organizations, for-profit and govern-
ment hospitals, and state and local agen-
cies, such as public health departments.
However, in order to ensure that the hospi-
tal organization meets the CHNA require-
ments separately with respect to each hos-
pital facility and that information for each
hospital facility is clearly presented and
easily accessible, Treasury and the IRS in-
tend to require a hospital organization to
document the CHNA for each of its hospi-
tal facilities in separate written reports that
include the information described in sec-
tion 3.03 for each hospital facility.
Treasury and the IRS request com-
ments regarding whether, and under what
circumstances, documenting CHNAs for
multiple hospital facilities together in one
written report might improve the quality
of the CHNAs, while still ensuring that
information for each hospital facility is
clearly presented and easily accessible.

.05 Community Served by a Hospital
Facility

Numerous commenters recommended
that any definition of the “community
served by the hospital facility” give hospi-
tals the flexibility to define the scope of a
CHNA so that it focuses on the communi-
ties actually served by hospital facilities,
whether those communities are defined by
geographic area or target populations (e.g.,
women or children). On the other hand,
some commenters recommended defining
the community served by a hospital fa-
cility as a specific geographic area. For
example, one commenter recommended
defining the community served by a hospi-
tal facility as a geographic area, identified
by the zip codes of discharged patients,
from which at least 75 percent of the hos-
pital’s patients reside.

For purposes of section 501(r)(3), Trea-
sury and the IRS intend to provide that
a hospital organization may take into ac-
count all of the relevant facts and circum-
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stances in defining the community a hos-
pital facility serves. Generally, Treasury
and the IRS expect that a hospital facil-
ity’s community will be defined by ge-
ographic location (e.g., a particular city,
county, or metropolitan region). However,
in some cases, the definition of a hospital
facility’s community may also take into ac-
count target populations served (e.g., chil-
dren, women, or the aged) and/or the hos-
pital facility’s principal functions (e.g., fo-
cus on a particular specialty area or tar-
geted disease). Notwithstanding the fore-
going, a community may not be defined
in a manner that circumvents the require-
ment to assess the health needs of (or con-
sult with persons who represent the broad
interests of) the community served by a
hospital facility by excluding, for example,
medically underserved populations, low-
income persons, minority groups, or those
with chronic disease needs.

Treasury and the IRS request comments
regarding the relative merits of different
geographically-based definitions of com-
munity. Treasury and the IRS specifi-
cally request comments regarding whether
future regulations should define the geo-
graphic community of a hospital facility
as the Metropolitan Statistical Area (MSA)
or Micropolitan Statistical Area (USA) in
which the facility is located or, if the hos-
pital facility is a rural facility not located
in a MSA or puSA, as the county in which
the facility is located.

.06 Persons Representing the Broad
Interests of the Community

Section 501(r)(3)(B)(i) states that a
CHNA must take into account input from
persons who represent the broad interests
of the community served by the hospi-
tal facility, including those with special
knowledge of or expertise in public health.
A number of commenters asked that a hos-
pital be given discretion to determine the
type of input and expertise that it needs in
conducting a CHNA. Other commenters
asked that Treasury and the IRS provide
guidance on the qualifications necessary
for a person to be considered as hav-
ing special knowledge of or expertise in
public health. In addition, numerous com-
menters requested that CHNAs should, at
a minimum, be required to take into ac-
count input from state and/or local public
health agencies or departments. A few
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commenters also recommended that hos-
pital facilities be required to consult with
representatives of underserved or disad-
vantaged communities.

In order to meet the requirement to take
into account input from persons who rep-
resent the broad interests of the commu-
nity served by a hospital facility, Treasury
and the IRS intend to provide that a CHNA
must, at a minimum, take into account in-
put from—

(1) Persons with special knowledge of
or expertise in public health;

(2) Federal, tribal, regional, State, or lo-
cal health or other departments or agen-
cies, with current data or other information
relevant to the health needs of the commu-
nity served by the hospital facility; and

(3) Leaders, representatives, or mem-
bers of medically underserved, low-in-
come, and minority populations, and pop-
ulations with chronic disease needs, in the
community served by the hospital facility.

Treasury and the IRS expect that cer-
tain persons may fall into more than one
of the categories listed above in paragraphs
(1) through (3). For example, taking into
account input from certain government of-
ficials with special knowledge of or ex-
pertise in public health may allow a hos-
pital organization to satisfy the require-
ments described in both paragraphs (1) and
(2). Treasury and the IRS request com-
ments regarding what specific qualifica-
tions (whether in terms of degrees, posi-
tions, experience, or affiliations) should be
necessary for an individual or organization
to be considered as having special knowl-
edge of or expertise in public health.

In addition to persons described above
in paragraphs (1), (2), and (3), a hospital
organization or facility may also consult
with and seek input from other persons
located in and/or serving the hospital
facility’s community. For example, a hos-
pital organization or facility may consult
or seek input from healthcare consumer
advocates; nonprofit organizations; aca-
demic experts; local government officials;
community-based organizations, includ-
ing organizations focused on one or more
health issues; health care providers, in-
cluding community health centers and
other providers focusing on medically
underserved populations, low-income
persons, minority groups, or those with
chronic disease needs; private businesses;
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and health insurance and managed care
organizations.

.07 Making a CHNA Widely Available
to the Public

Section 501(r)(3)(B)(ii) provides that
a CHNA must be made widely available
to the public. Many commenters sug-
gested patterning the rules for making
the CHNA widely available to the pub-
lic after the rules for making Forms 990
“widely available” under Treas. Reg.
§ 301.6104(d)-2(b).

In defining widely available to the pub-
lic for purposes of section 501(r)(3)(B)(ii),
Treasury and the IRS intend to adopt rules
similar to those set forth in Treas. Reg.
§ 301.6104(d)-2(b). Thus, a hospital or-
ganization will be considered to have made
a hospital facility’s CHNA widely avail-
able to the public by posting the written
report of the CHNA findings on the hospi-
tal facility’s website or, if the hospital fa-
cility does not have its own website sep-
arate from the hospital organization that
operates it, on the hospital organization’s
website. Alternatively, the written report
may be posted on a website established and
maintained by another entity as long as ei-
ther —

(1) the hospital organization or facil-
ity’s website provides a link to the website
on which the report is posted, along with
clear instructions for accessing the report
on that website; or

(2) if neither the hospital organization
nor the hospital facility has a website, the
hospital organization or facility provides
any individual requesting a copy of the
written report with the direct website ad-
dress, or url, where the document can be
accessed.

In addition, Treasury and the IRS intend
to provide that a CHNA will be considered
widely available to the public by reason of
posting on a website only if—

(1) The website through which the writ-
ten report is available clearly informs read-
ers that the document is available and pro-
vides instructions for downloading it;

(2) The document is posted in a format
that, when accessed, downloaded, viewed,
and printed in hard copy, exactly repro-
duces the image of the report;

(3) Any individual with access to the
Internet can access, download, view, and
print the document without special com-
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puter hardware or software required for
that format (other than software that is
readily available to members of the public
without payment of any fee) and without
payment of a fee to the hospital organiza-
tion or facility or to another entity main-
taining the website; and

(4) The hospital organization or facility
provides any individual requesting a copy
of the written report with the direct website
address, or url, where the document can be
accessed.

Finally, Treasury and the IRS intend to
require a hospital organization to make a
CHNA for a hospital facility widely avail-
able to the public until the date on which it
makes a subsequent CHNA for that hospi-
tal facility widely available to the public.

Treasury and the IRS request comments
regarding whether future guidance should
provide additional methods that a hospital
organization could or must use to make a
CHNA widely available to the public.

.08 Implementation Strategy

Section 501(r)(3)(A)(ii) provides that
a hospital organization meets the CHNA
requirements with respect to any taxable
year only if it has adopted an “implemen-
tation strategy” to meet the community
health needs identified through the CHNA.
Some commenters suggested that a hos-
pital organization be allowed to coordi-
nate with other organizations in develop-
ing an implementation strategy. A number
of commenters also suggested that at least
a summary of the implementation strategy
should be included in the written report of
the CHNA’s findings. Several commenters
requested that Treasury and the IRS not
require the implementation strategy to set
forth a specific plan to meet all of the
health needs identified through a CHNA.
One commenter recommended that the im-
plementation strategy be a document that
is available for IRS review.

As with any other requirement under
section 501(r), a hospital organization
must meet the requirement to adopt an
implementation strategy separately with
respect to each hospital facility it operates.
Treasury and the IRS intend to define an
“implementation strategy” for a hospital
facility as a written plan that addresses
each of the community health needs iden-
tified through a CHNA for such facility.
For these purposes, Treasury and the IRS
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intend to provide that an implementation
strategy will address a health need iden-
tified through a CHNA for a particular
hospital facility if the written plan either—

(1) describes how the hospital facility
plans to meet the health need; or

(2) identifies the health need as one the
hospital facility does not intend to meet
and explains why the hospital facility does
not intend to meet the health need.

In describing how a hospital facility
plans to meet a health need identified
through a CHNA for purposes of para-
graph (1), the implementation strategy
must tailor the description to the partic-
ular hospital facility, taking into account
its specific programs, resources, and pri-
orities. For example, an implementation
strategy could describe a hospital facility’s
plans to meet a health need by identifying
the programs and resources that the hos-
pital facility plans to commit to meeting
the health need and the anticipated impact
of those programs and resources on the
health need. The implementation strategy
could also describe any planned collabo-
ration with governmental, non-profit, or
other health care organizations, includ-
ing related organizations, in meeting the
health need.

As discussed in section 3.11 of this
notice, Treasury and the IRS intend to
require a hospital organization to attach
to its annual Form 990 the most recently
adopted implementation strategy for each
of its hospital facilities.

Treasury and the IRS intend to allow
hospital organizations to develop imple-
mentation strategies for their hospital fa-
cilities in collaboration with other orga-
nizations, including related organizations,
other hospital organizations, for-profit and
government hospitals, and State and lo-
cal agencies, such as public health depart-
ments. If a hospital organization collab-
orates with other organizations in devel-
oping an implementation strategy, the im-
plementation strategy should identify all of
the organizations with which the hospital
organization collaborated. In addition, to
ensure that the hospital organization meets
the CHNA requirements separately with
respect to each hospital facility and that the
implementation strategy for each hospital
facility is clearly presented and easily ac-
cessible, Treasury and the IRS intend to re-
quire a hospital organization to document
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separately the implementation strategy for
each of its hospital facilities.

Treasury and the IRS request comments
regarding whether, and under what cir-
cumstances, documenting implementation
strategies for multiple hospital facilities to-
gether in one written document might im-
prove the quality of the implementation
strategies while still ensuring that informa-
tion for each hospital facility is clearly pre-
sented and easily accessible.

.09 How and When an Implementation
Strategy is Adopted

One commenter asked for clarification
regarding when the implementation strat-
egy must be adopted and recommended
that a hospital organization be allowed to
adopt an implementation strategy by the
end of the taxable year following the year
in which CHNA was conducted.

Treasury and the IRS intend to con-
sider an implementation strategy as being
adopted on the date the implementation
strategy is approved by an authorized gov-
erning body of the hospital organization.

For these purposes, an authorized gov-
erning body means—

(1) The governing body (i.e., the board
of directors, board of trustees, or equiva-
lent controlling body) of the hospital or-
ganization;

(2) A committee of the governing body,
which may be composed of any individu-
als permitted under State law to serve on
such committee, to the extent the commit-
tee is permitted by State law to act on be-
half of the governing body; or

(3) To the extent permitted under State
law, other parties authorized by the gov-
erning body of the hospital organization to
act on its behalf by following procedures
specified by the governing body in approv-
ing an implementation strategy.

Pursuant to section 501(r)(3)(A)(ii), in
order to satisfy the CHNA requirements
with respect to any taxable year, a hospi-
tal organization must have adopted an im-
plementation strategy to meet the health
needs identified through the CHNA de-
scribed in section 501(r)(3)(A)(i). Ac-
cordingly, Treasury and the IRS intend to
provide that a hospital organization must
adopt an implementation strategy to meet
the community health needs identified in a
CHNA by the end of the same taxable year
in which it conducts that CHNA. Trea-
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sury and the IRS request comments re-
garding the need, if any, for a transition
rule, under which a hospital organization
would be given additional time to adopt an
implementation strategy for the first tax-
able year in which the hospital organiza-
tion is subject to the CHNA requirements
(i.e., the first taxable year beginning after
March 23, 2012).

.10 Excise Tax on Failures to Meet the
CHNA Requirements

Section 4959 imposes a $50,000 excise
tax on a hospital organization that fails to
meet the CHNA requirements with respect
to any taxable year.

Treasury and the IRS intend to impose
the $50,000 excise tax under section 4959
on any hospital organization that fails to
satisfy the CHNA requirements with re-
spect to a hospital facility in any three-year
period. For example, if a hospital organ-
ization reporting on a calendar-year basis
that operates only one hospital facility fails
to conduct a CHNA by the last day of 2013,
and also did not conduct a CHNA in 2011
or 2012, it will be subject to a $50,000 ex-
cise tax under section 4959 for its 2013
taxable year. If it then fails to conduct a
CHNA by the last day of 2014, it will again
be subject to a $50,000 excise tax under
section 4959 for its 2014 taxable year (hav-
ing not conducted a CHNA in 2012, 2013,
or 2014).

Because section 501(r)(2)(B)(i) re-
quires a hospital organization to meet the
CHNA requirements “separately with re-
spect to each [hospital] facility,” Treasury
and the IRS intend to apply the section
4959 excise tax separately with respect to
each hospital facility’s failure to meet the
CHNA requirements. Thus, if a hospital
organization operates two hospital facil-
ities and fails to meet the requirements
of section 501(r)(3) for both of them for
any taxable year, that hospital organiza-
tion will be subject to a total excise tax
of $100,000 ($50,000 for each hospital
facility) in that taxable year.

.11 Reporting Requirements Related
to CHNAs

Section 6033(a)(1) requires every or-
ganization exempt from taxation under
section 501(a) and not excepted under
section 6033(a)(3) to file an annual return
stating such information for the purpose
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of carrying out the internal revenue laws
as the Secretary may by forms or regu-
lations prescribe. Section 6033(a)(3)(B)
provides that the Secretary may relieve
any organization (other than a support-
ing organization described in section
509(a)(3)) from this requirement to file
an annual return when the Secretary de-
termines that filing is not necessary to
the efficient administration of the internal
revenue laws. Section 6033(b) lists the
information that organizations described
in section 501(c)(3) must furnish on their
annual information returns, including any
“information for purposes of carrying out
the internal revenue laws as the Secretary
may require.” See section 6033(b)(16).

As described above, the Affordable
Care Act added two specific reporting
requirements for hospital organizations to
section 6033(b). Section 6033(b)(10)(D)
requires a hospital organization to report
on its annual information return (Form
990) the amount of the excise tax imposed
on the organization under section 4959.
Section 6033(b)(15)(A) requires a hospital
organization to report on its annual Form
990 a description of how the organization
is addressing the needs identified in each
CHNA and a description of any such needs
that are not being addressed together with
the reasons why such needs are not being
addressed.

The IRS has added new questions to
Schedule H, Hospitals, of the Form 990
to reflect the new reporting requirements
for hospital organizations under section
6033(b)(15)(A). The IRS also plans to add
questions reflecting the new reporting re-
quirements under section 6033(b)(10)(D)
to the Form 990 in the future. As discussed
in section 3.12 of this notice, responses to
these questions are optional on Forms 990
for taxable years beginning on or before
March 23, 2012.

As discussed above, section
501(r)(3)(A)(ii) requires a hospital or-
ganization to adopt an implementation
strategy for each of its hospital facilities.
Treasury and the IRS intend to require
a hospital organization to attach to its
annual Form 990 its most recently adopted
implementation strategy for each of its
hospital facilities. (See section 3.09 of
this notice for when an implementation
strategy must be adopted.) If a hospital
organization only conducts one CHNA
and adopts one implementation strategy
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for a hospital facility in a given three-year
period, Treasury and the IRS intend to
allow it to attach the same implementation
strategy for that hospital facility to the
Form 990 for each of those three years.

In Rev. Proc. 9548, the IRS exercised
its discretionary authority under section
6033(a)(3)(B) to relieve certain govern-
mental units and affiliates of governmental
units from the requirement to file Form
990. The Affordable Care Act did not
change the requirements regarding what
organizations are required to file Form
990. Accordingly, a government hospi-
tal (other than one that is described in
section 509(a)(3)) that has been excused
from filing Form 990 under Rev. Proc.
95-48 or a successor revenue procedure
is not required to file Form 990. Because
government hospitals described in Rev.
Proc. 95-48 (other than those described
in section 509(a)(3)) are relieved from the
annual filing requirements under section
6033, they are also relieved from any new
reporting requirements imposed on hos-
pital organizations under section 6033,
including the requirements under sections
6033(b)(10)(D) and (b)(15)(A) and the
anticipated requirement to attach one or
more implementation strategies to a Form
990.

.12 Effective Dates

The CHNA requirements are effec-
tive for taxable years beginning after
March 23, 2012. See section 9007(f)(2)
of the Affordable Care Act. Accordingly,
Treasury and the IRS intend to require a
hospital organization to conduct a CHNA
and adopt an implementation strategy for
each of its hospital facilities by the last
day of its first taxable year beginning after
March 23, 2012.

Section 501(r)(3)(A) provides that an
organization meets the CHNA require-
ments with respect to any taxable year
only if the organization has conducted a
CHNA in such taxable year or in either of
the two taxable years immediately preced-
ing such taxable year and has adopted an
implementation strategy to meet the com-
munity health needs identified through
the CHNA. Accordingly, a CHNA that is
conducted and an implementation strategy
that is adopted in either of the two taxable
years immediately preceding the taxable
year in which section 501(r)(3) becomes
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effective may apply toward satisfaction of
the CHNA requirements for the taxable
year in which section 501(r)(3) becomes
effective (and the succeeding taxable year,
if within the three-year period beginning
with the year the CHNA was conducted).

The reporting requirement described in
section 6033(b)(15)(A) is effective for tax-
able years beginning after March 23, 2010,
but because the CHNA requirements are
not effective until taxable years beginning
after March 23, 2012, Treasury and the
IRS do not intend to require hospital or-
ganizations to report the information de-
scribed in section 6033(b)(15)(A) on, or
attach implementation strategies to, Forms
990 for any taxable year beginning on or
before March 23, 2012.

SECTION 4. RELIANCE

Treasury and the IRS expect to issue
proposed regulations that will provide
guidance regarding the requirements under
section 501(r) in general and the CHNA
requirements of section 501(r)(3) in par-
ticular. Hospital organizations may rely
on the anticipated regulatory provisions
described in this notice with respect to
any CHNA made widely available to the
public, and any implementation strategy
adopted, on or before the date that is six
months after the date further guidance re-
garding the CHNA requirements is issued.

SECTION 5. REQUEST FOR
COMMENTS

Treasury and the IRS request com-
ments regarding the CHNA requirements
described in this notice. In addition to the
comments specifically requested above,
comments are also specifically requested
regarding the definitions of a hospital or-
ganization, a hospital facility, a CHNA, a
community served by a hospital facility, an
implementation strategy, conducted (for
purposes of the CHNA), and adopted (for
purposes of the implementation strategy).

Comments should be submitted on or
before September 23, 2011. Please include
Notice 2011-52 on the cover page. Com-
ments should be sent to the following ad-
dress:
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Internal Revenue Service

CC:PA:LPD:PR (Notice 2011-52),
Room 5203

P.O. Box 7604

Ben Franklin Station

Washington, DC 20044

Submissions may be hand delivered
Monday through Friday between the hours
of 8 am. and 4 p.m. to:

Internal Revenue Service

Courier’s Desk

1111 Constitution Ave., N.W.

Washington, DC 20224

Attn: CC:PA:LPD:PR
(Notice 2011-52)

Submissions may also be sent electron-
ically to the following e-mail address:

Notice.Comments @irscounsel.treas.gov.

Please include “Notice 2011-52" in the
subject line.

All comments will be available for pub-
lic inspection and copying.

SECTION 6. DRAFTING
INFORMATION

The principal author of this notice is
Preston Quesenberry of the Office of the
Division Counsel/Associate Chief Coun-
sel (Tax Exempt and Government Enti-
ties). For further information regarding
this notice, contact Mr. Quesenberry at
(202) 622-1124 (not a toll-free call).

26 CFR 1.1035-1: Certain exchange of insurance
policies.
(Also § 72.)

Rev. Proc. 2011-38

SECTION 1. PURPOSE

This revenue procedure addresses the
tax treatment of certain tax-free exchanges
of annuity contracts under § 72 and § 1035
of the Internal Revenue Code. Rev. Proc.
2008-24, 2008-1 C.B. 684, is modified
and superseded.

SECTION 2. BACKGROUND
.01 Section 1035(a)(3) provides that no

gain or loss shall be recognized on the ex-
change of an annuity contract for another
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