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2011 IRPAC Public Report Letter from the Chair

Dear Commissioner Shulman,

As you know, in 1989 Congress recognized the importance of information
reporting as a critical function to effective tax administrative, and for the past
twenty years the Information Reporting Program Advisory Committee' ("IRPAC")
has worked side-by-side with the Internal Revenue Service ("Service") to meet
this goal.

As legislative action places increased focus on information reporting and
its key role in closing the tax gap and bringing all taxpayers into compliance with
ever-increasing complex tax laws, the role of the Service and IRPAC becomes
even more critical. To meet these challenges, we have organized IRPAC into
four subgroups — Emerging Compliance Issues, Burden Reduction, Employee
Benefits & Payroll, and International Reporting & Withholding. The key focus
areas of the subgroups for 2011 are described below, and we thank the Service
for its continuing efforts to address our concerns in these areas:

1. Employee Benefits & Payroll (C. Leonard Jacobs, Chair): This group
focused on the reporting implications of health care reform (with
immediate consideration for Form W-2 reporting of the cost of health
care and longer-range consideration of additional reporting
requirements to come). It also worked closely with TEGE regarding
reporting concerns raised by the employee benefits community. We
appreciate your taking our concerns into consideration and issuing
important relief this year in a number of areas, including cell phone
relief, establishing a voluntary program for worker reclassification, and
extending Form 8955-SSA reporting.

2. Burden Reduction (Kathy Ploch, Chair): This group focused on Form
1099-B cost basis reporting. Although this became effective on
January 1, 2011, a number of issues had to be addressed regarding
the design of payee statements which will be produced in 2012. The
current form design and instructions reflect sensitivity to matters raised
by IRPAC that will benefit both recipients and filers. Additionally, we

' IRPAC was established in 1991 in response to an administrative
recommendation in the final Conference Report of the Omnibus Budget
Reconciliation Act of 1989. Since its inception, IRPAC has worked closely with
the IRS to provide recommendations on a wide range of issues intended to
improve the information reporting program and achieve fairness to taxpayers.
IRPAC members are drawn from and represent a broad sample of the payer
community, including major professional and trade associations, colleges, and
universities, and state taxing agencies.



appreciate your taking our concerns into consideration and in granting
relief for 2011 reporting for tax credit bonds on Form 1097-BTC.

3. Emerging Compliance Issues (Candace Ewell, Chair): This group
focused on Form 1099-K credit card and third party network reporting
requirements, which also largely became effective on January 1, 2011.
Although these rules remain fraught with many uncertainties and
confusion persists for reporting organizations, we appreciate your
taking our concerns into consideration and issuing much needed
guidance for the health care industry.

4. International Reporting & Withholding (Donald Morris, Chair): This
group focused on working side-by-side with the Service on the
implementation of Foreign Account Tax Compliance Act ("FATCA")
and on Chapter 3 withholding. With the Service's focus on
international issues, we thought it appropriate to similarly dedicate our
attention to international issues.

Although a great deal has been accomplished throughout 2011, much
work remains. And | urge you to continue to focus on our 2011-2012 Guidance
Plan comment letter (see Appendix A), where we emphasized that (1) IRPAC
plays a critical role in implementing information reporting and should be
consulted early in the process, (2) any changes to information returns takes
considerable time and resources, and (3) adding a de minimis dollar threshold
(e.g., $10) with respect to the correction of information returns would significantly
reduce taxpayer and Service burdens alike.

IRPAC also supports the efforts of the Office of Servicewide Penalties
("OSP") in its review of the Service's administration of civil penalties, and we look
forward to working with OSP as it continues to improve the Service's procedures,
including permitting the use of multiple addresses for reporting entities within the
IRS computer system to avoid undue delay in response to notices.

Finally, we commend you on your vision to strive for a "real-time" review of
Form 1040 filings. Although we appreciate the benefits of such an approach
(including fraud prevention), we urge you to consider carefully all the parties
involved -- including employers, the Social Security Administration, state tax
authorities, information reporting entities, and software companies -- and their
limitations and restrictions with any reporting change. Any change in the process
(e.g., the flow of information returns, due dates, data exchange between SSA
and the Service, a reduction of the number of information documents that trigger
electronic filing, etc.) will result in time-consuming and costly programming and
system changes, and in some instances, the proposed change may not be
viable. That said, we look forward to working with you to address and overcome
the challenges and to create a more efficient reporting process.



As my tenure comes to an end, | am confident that IRPAC will continue to
serve you well. On behalf of IRPAC, | wish to thank you and the Service (with
special thanks to the Office of National Public Liaison) for your continued
recognition of the importance of IRPAC, and the ongoing support that allows
IRPAC to fulfill its mission to reduce taxpayer burden and improve the overall
administration of information reporting.

Respectfully Submitted,

L=

Elizabeth Thomas Dold
2011 IRPAC Chair















Employee Benefits and Payroll Subgroup

for the plan’s trust, it is ideal to have guidance contained in the form instructions.
Moreover, the instructions should contain examples of the proper use for the EIN,
including how to deal with plan and employer mergers and acquisitions.

H. Automatic Extension of Filing Deadlines for TE/GE Issues
Recommendation

IRPAC recommends that IRS establish a system and maintain a policy that
allows for an automatic extension to the original filing date for any form published in final
format within four months of its due date for any TE/GE related matter. For IRPAC's
more global recommendation for changes, see the IRS Guidance Plan comment letter
dated June 29, 2011 (see Appendix A).

IRPAC recommends removal of the signature requirement on Form 5558,
Application for Extension of Time To File Certain Employee Plan Returns, because it
increases the burden of filing the return timely and accurately. It is inconsistent with
historic treatment of data on the Form 5500.

Moreover, IRPAC recommends that the IRS work with the retirement community
in implementing new forms and changes to existing forms, and making filing information
readily available (e.g., EP website). For example, periodic calls, similar to the payroll
community calls, can be established for the retirement community in order to address
reporting issues, along with Frequently Asked Questions on the EP website. This
approach can be used for Forms 8955-SSA, Annual Registration Statement Identifying
Separated Participants with Deferred Vested Benefits, and 5558, which still have open
issues (see below).

Discussion

IRPAC is concerned with the issuance of forms within four months of their
original due date. With the added complexity of additional data needed for forms that
are issued near an original due date, plan sponsors are not able to turn around the data
and have the burden of working with their service providers to collect that data in a
timely manner. Should a form be published in its final form within four months of its
original due date, the IRS should be able to internally provide for an automatic
extension to the form.

In an ideal environment, the IRS would issue forms that do not have material
changes prior to this four month benchmark. If this is not possible, the IRS should
consider the impact to software vendors and plan sponsors when there is a new form or
if substantive changes are made to a form. An automatic extension to the form’s original
due date anytime a form is published within four months of its due date would provide
stability to plan sponsors as well as the service provider and software industry.
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Employee Benefits and Payroll Subgroup

Critical to the use of electronic medium used in today’s submission of many
information returns, it is very important to understand that software vendors need
sufficient time to create the form in proper electronic format, the payer community
requires sufficient processing time once forms and instructions are issued in final form
by the IRS in order to successfully implement changes to information returns, and
employers require lead time to gather and transmit to their service providers the
information requested on the information return. Employers are not able to use many
forms the day they are finalized and the vendors do not deliver them to employers until
they have finalized their software implementation. Internal processing procedures need
to be changed by service providers who complete many of these forms on behalf of
employers.

Although appropriate and sufficient lead times may vary depending on the extent
of the changes to a form and the type of payment, at a minimum the IRS should grant
an automatic four month extension of any filing deadline if the IRS issues the final form
and instructions within four months of the filing deadline. We believe that this should be
a standard of internal IRS practice and not dependent upon practitioner individual and
specific requests with each delayed issuance of any information return.

Moreover, once the forms are finalized, the IRS should focus on communicating
the changes to the retirement community, and making filing information readily available
to facilitate proper tax administration. For example, there are still a number of open
issues regarding Form 8955-SSA and Form 5558, and additional guidance would be
welcome. Specifically:

Form 8955-SSA:

1. Confirm that no action is needed to take advantage of the January 17, 2012,
deadline for 2009 and 2010 plan years.

2. Clarify whether the January 17, 2012, deadline applies to 2011 short plan
years, and explain what action should be taken to report while waiting for the
2011 form.

3. Clarify whether a wet ink signature must be kept on file, and if the sponsor
signature information in the Filing Information Returns Electronically (FIRE)
file (typed name and signed date) are required fields.

4. Clarify what is necessary to meet the participant notice requirement in light of
the expansive benefit statements and the lack of clear guidance in this area.

Form 5558:

1. Clarify who is authorized to sign for a Form 8955-SSA extension, and whether
that would include the FIRE filer who is the third party service provider.
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Employee Benefits and Payroll Subgroup

2. Clarify what action will be necessary to remove the signature requirement for
a Form 8955-SSA extension, as it is extremely burdensome for record
keepers and was never previously required for this information.

l. Clarification Needed on Form 1099-R Instructions
Recommendation

In reviewing the Form 1099-R and related instructions, we recommend that the
following issues be clarified: (1) death benefits paid from the employer are not reported
on Form 1099-R, (2) reporting of IRA distributions in box 2a, (3) reporting for
nonresident aliens and Puerto Rico citizens, and (4) reporting of qualified charitable
distributions (QCDs) under IRC § 408(d)(8), qualified health saving account (HSA)
funding distributions described in IRC § 408(d)(9), and payment of qualified health and
long-term care insurance premiums for retired public safety officers described in IRC
8§ 402(l).

Discussion

1. Death benefits from the employer that are not part of the qualified plan are not
subject to 1099-R reporting, and the 2011 Instructions for Form 1099-R
should be revised accordingly. Specifically, page 1, "Specific Instructions for
Form 1099-R" should be revised to delete the second paragraph and page 8
Box 1 "Gross distribution” should be revised to delete the second to last
paragraph.

2. There is confusion regarding the 2011 Form 1099-R Instructions on page 8
and page 10, regarding the reporting of IRA distributions in box 2a. The
general box 2a instruction says to leave box 2a blank if unable to ascertain
the taxable amount, but the specific IRA instructions state that box 2a should
be the same as box 1. Therefore, to clarify that IRA distributions should not
result in a blank line 2a, IRPAC recommends that the following sentence be
inserted on page 8 (following the reference to the blank line): "(For IRA
distributions, the preceding sentence does not apply; see Instructions on
page 10 "Traditional, SEP or SIMPLE IRA").

3. Reporting of retirement payments to nonresident aliens and Puerto Rico
residents should be more fully described in the Form 1099-R and 1042-S,
Foreign Persons U.S. Source Income Subject to Withholding Instructions. We
understand that international benefit issues are being considered by the IRS,
and prior to audit activity in this area, IRPAC strongly recommends that
additional education and instructions be provided to plan sponsors as to the
proper reporting for all types of participants covered by U.S. tax qualified
plans/IRAs.
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Employee Benefits and Payroll Subgroup

4. Please confirm that no special rule apply to QCDs under IRC § 408(d)(8),
HSA funding distributions described in IRC § 408(d)(9), and payment of
qualified health and long-term care insurance premiums for retired public
safety officers described in IRC 8§ 402(l). Page 1 of the 2011 Form 1099-R
Instructions indicate that no special reporting applies, which we assume
means that these payments are reported as otherwise taxable distributions
under the applicable provisions, and that January QCDs are not separated
from other QCDs. We note that some may take the position that there is no
1099-R reporting on IRC 8§ 408(d)(9) transfers because it is a trustee-to-
trustee transfer that is not reportable. Additional clarification is needed.

J. Form 1099-R Reporting and Withholding Guidance for Certain Installment
Payments

Recommendation

IRPAC recommends that the IRS issue reporting and withholding guidance on
two types of payment streams from qualified plans, commercial annuities, and IRAs
covered by IRC § 3405,collectively, the "accounts”, and that this guidance be
prospective in nature, as IRPAC anticipates that based on the lack of clear guidance in
this area, varying methods have been adopted.

The first payment stream from an account is installment payments that are a
fixed dollar amount paid at least annually and are scheduled to be paid out until the
account is exhausted, i.e., if no subsequent participant action is taken, the payments will
be paid over at least 10 years, but that the participant can stop these payments at any
time, and these payments may include a one-time upfront election by the participant to
include a fixed annual increase for inflation.

The second payment stream is a lifetime income guaranteed payments from an
account paid for the life of the participant, which generally can also be modified or
stopped at any time by the participant, at least until the account balance is zero.

Discussion

IRC § 3405 provides for mandatory 20 percent withholding on eligible rollover
distributions, and voluntary wage withholding for periodic payments that are not eligible
for rollover treatment. An eligible rollover distribution excludes any distribution that is
one of a series of "substantially equal periodic payments” made (not less frequently
than annually) over any one of the following periods: (1) life of the
employee/beneficiary, (2) life expectancy of the employee/beneficiary, or (3) a specified
period of ten years or more. For this purpose, in the case of payments from a defined
contribution plan to be distributed in annual installments of a specified amount until the
account balance is exhausted, the period of years is determined using reasonable
actuarial assumptions. Treas. Reg. § 1.402(c)-2, Q&A-5(d).
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Employee Benefits and Payroll Subgroup

Regarding the cost of living adjustment, several private letter rulings support a
one-time upfront election of three percent without a loss of "substantially equal” status,
e.g., Private Letter Rulings (PLR) 9747045, 9536031. Moreover, the legislative history
to IRC 8§ 72(t) states that a series of payments will not fail to be substantially equal
solely because the payments vary on account of "certain cost-of-living adjustments" and
that "the Secretary may prescribe regulations setting forth other factors (consistent with
the factors that preceded under IRC § 401(a)(9)) that will not cause payments to fail to
be considered substantially equal.” 1986 Act Blue Book, at 717. The IRC § 401(a)(9)
regulations for annuity payments from a qualified trust under a defined benefit plan
expressly permit an increase by a constant percentage, at a rate that is less than five
percent per year. Treas. Reg. § 1.401(a)(9)-6, Q&A-14.

In contrast, however, PLR201120011 provides that, for purposes of § 72(q), a
constant one to four percent adjustment, as elected by the participant, results in loss of
"substantially equal” status. Its analysis is focused on the belief that (1) the adjustments
fall outside of IRC § 401(a)(9) account balance rules described in Revenue Ruling
2002-62, which was intended as relief following Notice 89-25, which Notice has
historically been viewed as only a safe harbor method to meeting these requirements,
and (2) a participant's election of between one and four percent annual increase was
not a cost of living adjustment. Notably, these payments and the qualified plan
payments are reported on Form 1099-R.

Although this 2011 ruling addresses only IRC § 72(q), there is a concern that as
the same "substantially equal" requirement applies for IRC § 72(q), 72(t), 402(c), and
3405, this ruling signals a potential IRS change in the proper reporting and rollover
approach (to mandatory 20 percent withholding and eligible rollover treatment) for
installment payments from qualified plans. However, prior to undertaking extensive re-
programming and distribution changes and trying to explain potentially a different
rollover and withholding treatment depending on whether the annual three percent
adjustment is elected, the reporting community needs to understand from the IRS the
full impact of this ruling to all accounts.

Moreover, there is no guidance on the proper treatment of guaranteed lifetime
payments for purposes of IRC § 72(t), 402(c), and 3405. It is important to understand
the proper reporting as the payer may be liable if insufficient withholding is taken, along
with potential reporting penalties under IRC § 6721 and § 6722, and the participant may
face an annual six percent excise tax if the amounts are improperly treated as eligible
for rollover and rolled to an IRA.

K. Erroneous Claims for Itemized Deductions for Business Expenses
Recommendation and Discussion
IRS officials have indicated that there has been a problem with individual

taxpayers claiming itemized deductions for unreimbursed business expenses when
filing Forms 1040, U. S. Individual Income Tax Return. IRPAC has explored this
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Employee Benefits and Payroll Subgroup

problem and offers the following recommendations to enable IRS to be better positioned
to identify these types of situations where an individual who is reimbursed for a
business expense also claims an itemized deduction for the very same item:

1.

IRS should obtain data on the scope/risk of erroneous claims for business
expenses. IRS should perform a study to determine the current level of non-
compliance in this area to ascertain if the cost of changes to improve
compliance would be outweighed by any additional benefit. IRS should
consider costs to employers, service providers, and software developers, as
well as costs to IRS. All of the above mentioned stakeholders would incur
additional programming, processing, and procedure costs as a result of a
change to improve compliance.

IRS should review the use of current Code L, Substantiated Employee
Business Expense Reimbursements, in box 12 on Form W-2 and consider
modifying the requirement for Code L such that employers would indicate
whether or not the employer has an accountable plan in place for
reimbursement of qualified business expenses. For example, a ‘Y” could
indicate that such a plan was offered during the tax year; and an “N” could
indicate that such a plan was not offered. The indicator could be at the
EIN/employer level, or at the individual employee-level, or at some other
level, e.g., employee pay grade, division, group, etc., that is feasible for the
employer to provide. Alternatively, the employer could indicate Y if an
accountable plan was offered, and otherwise, the box L indicator would be
blank. This latter suggestion, i.e., Code L Y; or leave blank, would likely be
less burdensome to employers, especially small business since small
businesses would be less likely than large business to have an accountable
plan. However, this approach would need to be in conjunction with
recommendations number six and seven below. IRPAC prefers use of box 12
to a new box as a change to box 12 would likely require less implementation
cost and effort by stakeholders involved in Form W-2 processes.

IRS should not require that the employer post any new dollar amounts for
payments made under an accountable plan on Form W-2 than are now
required. The payroll system or payroll service provider does not typically
have information or data on these types of payments. Reimbursements made
under an accountable plan are typically made through an accounts payable
system, a travel reimbursement system, or a third party. These do not
typically interface with the payroll system or provider issuing Form W-2.
Requiring the posting of these types of payments onto a Form W-2 would
require expansion of payroll systems to house the amounts, extensive
programming, as well as costs for testing, implementation, and process and
procedure changes.
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International Reporting & Withholding Subgroup

provision has created some uncertainty regarding the continued viability of the
information reporting exemption for commercial paper,® which incorporates by reference
the foreign-targeting procedures of IRC §163(f)(2)(B). IRPAC believes that Congress
did not intend to call into question the long-standing information reporting exemption for
commercial paper, and believes that maintaining the existing information reporting
exemption is important to ensure that the commercial paper market continues to
operate efficiently. Thus, on September 15, 2011, IRPAC submitted a comment letter
recommending that the IRS clarify that the information reporting exemption for
commercial paper will continue in effect following the effective date of the repeal of
§163(f)(2)(B). (See Appendix E.)

o Treasury regulation §1.6049-5(b)(10).
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Internal Revenue Service

Attn: CC:PA:LPD:PR (Notice 2011-39)
Room 5203

P.O. Box 7604

Ben Franklin Station

Washington, D.C. 20044

Re: IRS Notice 2011-39 —2011-2012 Guidance Priority List

Dear Commissioner Shulman:

The Information Reporting Program Advisory Committee (IRPAC) appreciates
the opportunity to recommend items that should be included on the 2011-2012
Guidance Priority List in response to Notice 2011-3 9!

IRPAC recognizes the challenges the Service faces in developing and
implementing new reporting and withholding policies and procedures in light of the
ever-growing focus on information reporting and its role in reducing the tax gap. Just
within the last few years, legislative changes have expanded information reporting to
new levels with the enactment of credit card reporting under Code section 6050W,
mandatory 3% withholding under Code section 3402(t), cost basis reporting under
Code section 6045, Patient Protection and Affordable Care Act, and Foreign Account
Tax Compliance Act. With these additional reporting programs comes a heightened
responsibility for IRPAC to fulfill its mission to reduce taxpayer burden and improve
the overall administration of information reporting.

In that vein, we strongly recommend that the Guidance Plan include a new
subcategory under "Tax Administration" entitled "Information Reporting" that focuses
on the efficient implementation and administration of information reporting, with fair
consideration of taxpayers (including the reporting community) burdens. This would
include an understanding of the lead times needed by the reporting community to
implement new programs and changes to existing programs, and consideration of the

"IRPAC was established in 1991 in response to an administrative recommendation in the final
Conference Report of the Omnibus Budget Reconciliation Act of 1989. Since its inception, IRPAC has
worked closely with the IRS to provide recommendations on a wide range of issues intended to improve
the information reporting program and achieve fairness to taxpayers. IRPAC members are drawn from
and represent a broad sample of the payer community, including major professional and trade
associations, colleges, and universities, and state taxing agencies.
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data requested in light of the availability and costs associated with producing that data,
and the usefulness of the data collection.

A number of priority items can be added to this new subcategory, including:

1. Issues Previously Raised By IRPAC. IRPAC produces an annual report
that outlines a number of issues that are of critical importance to the reporting
community, and should be considered for inclusion on the Guidance Plan. For
example, see IRPAC's June 11, 2010 letter in the Appendix to the 2010 report that
demonstrates the need for guidance on the last known addresses for businesses.

2 Automatic Extension of Filing Deadlines. Critical to the use of
electronic medium used in today's submission of many information returns it is very
important to understand that (1) software vendors need sufficient time to create the
form in proper electronic format, (2) the payor community requires sufficient
processing time once forms (and instructions) are issued in final form by the Service in
order to successfully implement changes to information returns (and, with new data
elements, to develop procedures to gather and track such data), and (3) with respect to
data provided by an outside source (e.g., employers or third party), these parties also
require lead time to gather and transmit to their service providers or payors the
information requested on the information return. Therefore, compliance is not possible
upon the issuance of the final form by the Service, and depending on the form and the
extent of the changes, and the availability of the requested data, this deployment
process may well extend beyond 18 months.

Accordingly, IRPAC strongly recommends that, at a minimum, the Service
should grant an automatic six month extension of any filing deadline if the Service
issues the final form (and instructions) within six months of the filing deadline.
Moreover, for extensive changes to an existing form (or a new form), an 18-month
extension or generous penalty relief provisions are warranted. This extension and
penalty relief provisions should be established as a standard IRS practice, which is not
dependent on extension requests from the taxpayer community.

3. Increased Commitment to Forms and Publications. The importance of
forms and publications can never be overstated, as they are the key to effective
compliance with the Internal Revenue Code. Therefore, it is critical to consider these
provisions at the onset when developing the rules and dedicate the proper resources so
that these materials can be provided timely in order to properly implement the
provision. Moreover, engagement of IRPAC at the onset of developing the forms and
publications (or changes thereto) will facilitate implementation of the rules. There are
numerous examples where a delay in the Service's issuance of the form (and
instructions), or a failure to seek IRPAC's input prior to implementing a change, has
restricted compliance (e.g., Forms 1099-INT, 1099-B, 1099-K, 1097-BTC, 5305-B,
5305-SB). Accordingly, IRPAC recommends that the Service develop a uniform
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procedure of engagement with IRPAC at the onset of the process for developing new
forms or changes to existing forms.

Moreover, to the extent that more focus is placed on electronic communications
through the Service's website, for example the use of FAQs, while we appreciate the
timeliness of this information, it is equally important that the taxpayer (and reporting
community) can rely on this information without penalty exposure, and that the
information posted cannot be changed without adequate disclosure.

4. De Minimis Exception for Corrected Information Filings. Issuing
corrected information returns (e.g., Forms 1099, W-2) for unintended errors and late
reclassifications of distributions by issuers that result in a net change of less than $10 is
extremely burdensome on the taxpayer, the reporting community, and the Service.
Therefore, we strongly recommend that a de minimis exception be available, making
such corrections optional. This approach is consistent with the Code's reporting
requirement for many types of 1099s that no return is required for payments under $10.

* * %

We appreciate your consideration of this matter, and we look forward to our
continued working relationship on these important issues.

Respectfully Submitted,

¢ o] : 7 ’ e - ,.’/'
Eﬁiabeth Thomas Dold

2011 IRPAC Chair
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June 28, 2011

Honorable Douglas Shulman

Commissioner of Internal Revenue

Internal Revenue Service

Attn: Leslie Paul

CC:PA:LPD:RU (Notice 2011-28), Room 5203
1111 Constitution Avenue, NW

Washington, DC 20224

RE: Form W-2 — Reporting the Cost of Healthcare

Dear Commissioner Shulman:

The Information Reporting Program Advisory Committee (IRPAC)' was established in
1991 as a result of an administrative recommendation contained in the final conference
report for the Omnibus Budget Reconciliation Act of 1989. The recommendation
suggested that the Internal Revenue Service (IRS) consider "the creation of an advisory
group of representatives from the payer community and practitioners interested in the
Information Reporting Program (IRP) to discuss improvements to the system."

The IRPAC thanks the Service for timely releasing IRS Notice 2011-28 (interim
guidance on informational reporting to employees on the cost of their group health
insurance coverage). This Notice answers many questions and provides welcome
transition relief. However, there are a number of areas where additional clarifications
or relief is needed, which we address more fully below.

e Health Flexible Spending Accounts (FSA). Add an example for a typical FSA
arrangement and, to the extent possible, streamline the existing examples.

e Definition of Applicable Employer-Sponsored Coverage. Clarify the interplay
between Q&A-12 and Q&A-15 of the Notice and permit the 2% COBRA
administrative fee to not be taken into account.

"IRPAC was established in 1991 as a result of an administrative recommendation contained in the final
conference report for the Omnibus Budget Reconciliation Act of 1989. The recommendation suggested
that the IRS consider "the creation of an advisory group of representatives from the payer community
and practitioners interested in the Information Reporting Program (IRP) to discuss improvements to the
system."
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3221, the "Housing Assistance Tax Act of 2008" prepared by the Staff of the Joint
Committee on Taxation [JCX-63-08, 7/23/2008] (the "JCT Report"). There, the term
"third party payment network" is defined (in part) as any agreement or arrangement
which involves the establishment of accounts with a central organization by a
substantial number of persons (e.g., more than 50) who are unrelated to such
organization, provide goods or services, and have agreed to settle transactions for the
provision of such goods or services pursuant to such agreement or arrangement.
(Italics provided).

Thus, for purposes of determining whether the substantial number requirement for
establishing a third party payment network is satisfied, existing guidance offers as an
example of the requisite number, persons who number more than 50. This guidance is
insufficient to enable a third party organization to determine its status as a third party
settlement organization. If a putative third party settlement organization takes the
position that an agreement or arrangement lacks a substantial number of providers of
goods or services to establish the existence of a third party payment network and the
IRS disagrees on audit, the third party organization may potentially be subject to
penalties and backup withholding. Accordingly, additional guidance is necessary
regarding this issue. For example:

» It is not clear whether the reference to "e.g., more than 50" in the JCT
Report is intended to provides a safe harbor or a bright line rule. Under
what circumstances is the third party organization able to rely on treating an
arrangement with 50 or fewer providers as not involving a substantial
number and, therefore, as not a third party payment network? Under what
circumstances should the third party organization be able to demonstrate
that merely having an arrangement with more than 50 providers at a
particular point in time does not necessarily constitute a substantial number
for purposes of the third party network rules?

> Is each person (the term used in the Code and the JCT Report) to be treated
as a separate provider of goods and services (the term used in the final
section 6050W regulations) and is each provider of goods to be construed
as satisfying the definition of "person" under section 7701(a)(1)? Thus, if
the provider is a partnership with 20 partners, how is this arrangement
counted for purposes of the substantial number requirement? Similarly,
how does a taxpayer determine the number of providers of goods or
services when a bill for services is submitted and payment is received by a
single payee that covers services provided by persons who are owners,
independent contractors or employees of that payee?

IRPAC believes that rules must be provided to determine whether an arrangement

"involves a substantial number of providers of goods or services." Further, these rules
must be set forth in a manner that allows ready and consistent application by both third
party settlement organizations and the IRS, and that are consistent with the spirit of the
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JCT Report language and the section 6050W reporting requirements. IRPAC submits
that a bright line test is necessary for application of this rule.

IRPAC recommends that such a rule should provide that the arrangement does not
involve a substantial number of providers in a calendar year if, for any day in the
calendar year, the number of providers that accept payments from the taxpayer in
settlement of accounts does not exceed 50. This provision is consistent with the JCT
Report language, is easily administered, and provides a reasonable rule for seasonal
businesses and for taxpayers who are starting up or winding down a business. The rule
should also specifically provide that a provider that receives payment on behalf of
others under the aggregated payees rule or otherwise should be counted as one provider
for purposes of the substantial number of providers requirement. Otherwise, third
party settlement organizations would have the difficult, if not impossible, task of
determining the various kinds of sub-arrangements that may underlie the arrangement
between the third party settlement organization and the providers receiving payments.

2. Guarantee

Section 6050W(d)(3)(C) and Treas. Reg. § 1.6050W-1(c)(3)(C) require that in order
for an agreement or arrangement to constitute a third party payment network, it must,
among other things, guarantee payment to persons providing goods or services in
settlement of the transactions subject to the agreement or arrangement. Neither the
statute nor the final regulations set forth the meaning of "guarantee" for this purpose or
the factors that establish the existence of a guarantee.8 IRPAC believes that the term
"guarantee" is a term of art and can be ambiguous,? and, therefore, the IRS should
issue guidance to define the meaning of "guarantee" for purposes of Form 1099-K and
the section 6050W regulations so those third party settlement organizations potentially
subject to reporting can properly understand and apply the standard.10

The term "guarantee" has been defined as "[a]n agreement by which one person
assumes the responsibility of assuring payment or fulfillment of another's debts or
obligations."!! Black's law dictionary defines "guarantee" as [t]he assurance that a
contract or legal act will be duly carried out."!2 In most U.S. jurisdictions under the
statute of frauds, a guarantee (a/k/a a surety) -- an arrangement by which one party, the
guarantor, assumes responsibility for the debt obligation of another -- must be in
writing to be enforceable against the guarantor. In cases in which the guarantor acts

¥ The term is sometimes spelled “guaranty” in legal writing. See Black’s Law Dictionary 772 (O™ ed.
2009).

® For example, the language in UCC § 3-419(d) seems to imply that there is a distinction between a
%uarantee of payment and a guarantee of collection.

% In a number of situations, the Internal Revenue Code and the Treasury Regulations address situations
involving guarantees. For example, Treas. Reg. §§ 1.166-8 and 166-9 address circumstances involving
the deductibility of bad debts when the debts are subject to guarantees, and under the “at-risk” rules set
forth in Prop. Treas. Reg. § 1.465-6(d) when a guarantor’s amount at risk is increased on account of a
repayment guarantee.

"' See The American Heritage College Dictionary 603 (3" ed. 2000).

2 See Black’s Law Dictionary 772 (9" ed. 2009).





