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Employee Benefits and Payroll Subgroup  

for the plan’s trust, it is ideal to have guidance contained in the form instructions. 
Moreover, the instructions should contain examples of the proper use for the EIN, 
including how to deal with plan and employer mergers and acquisitions. 

 
H. Automatic Extension of Filing Deadlines for TE/GE Issues 

 
Recommendation 

 
IRPAC recommends that IRS establish a system and maintain a policy that 

allows for an automatic extension to the original filing date for any form published in final 
format within four months of its due date for any TE/GE related matter. For IRPAC's 
more global recommendation for changes, see the IRS Guidance Plan comment letter 
dated June 29, 2011 (see Appendix A). 

 
IRPAC recommends removal of the signature requirement on Form 5558, 

Application for Extension of Time To File Certain Employee Plan Returns,  because it 
increases the burden of filing the return timely and accurately. It is inconsistent with 
historic treatment of data on the Form 5500. 

 
Moreover, IRPAC recommends that the IRS work with the retirement community 

in implementing new forms and changes to existing forms, and making filing information 
readily available (e.g., EP website). For example, periodic calls, similar to the payroll 
community calls, can be established for the retirement community in order to address 
reporting issues, along with Frequently Asked Questions on the EP website. This 
approach can be used for Forms 8955-SSA, Annual Registration Statement Identifying 
Separated Participants with Deferred Vested Benefits, and 5558, which still have open 
issues (see below).  

 
Discussion 

 
IRPAC is concerned with the issuance of forms within four months of their 

original due date. With the added complexity of additional data needed for forms that 
are issued near an original due date, plan sponsors are not able to turn around the data 
and have the burden of working with their service providers to collect that data in a 
timely manner. Should a form be published in its final form within four months of its 
original due date, the IRS should be able to internally provide for an automatic 
extension to the form.  

 
In an ideal environment, the IRS would issue forms that do not have material 

changes prior to this four month benchmark. If this is not possible, the IRS should 
consider the impact to software vendors and plan sponsors when there is a new form or 
if substantive changes are made to a form. An automatic extension to the form’s original 
due date anytime a form is published within four months of its due date would provide 
stability to plan sponsors as well as the service provider and software industry. 
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Employee Benefits and Payroll Subgroup  

Critical to the use of electronic medium used in today’s submission of many 
information returns, it is very important to understand that software vendors need 
sufficient time to create the form in proper electronic format, the payer community 
requires sufficient processing time once forms and instructions are issued in final form 
by the IRS in order to successfully implement changes to information returns, and 
employers require lead time to gather and transmit to their service providers the 
information requested on the information return. Employers are not able to use many 
forms the day they are finalized and the vendors do not deliver them to employers until 
they have finalized their software implementation. Internal processing procedures need 
to be changed by service providers who complete many of these forms on behalf of 
employers.   

 
Although appropriate and sufficient lead times may vary depending on the extent 

of the changes to a form and the type of payment, at a minimum the IRS should grant 
an automatic four month extension of any filing deadline if the IRS issues the final form 
and instructions within four months of the filing deadline. We believe that this should be 
a standard of internal IRS practice and not dependent upon practitioner individual and 
specific requests with each delayed issuance of any information return. 

 
Moreover, once the forms are finalized, the IRS should focus on communicating 

the changes to the retirement community, and making filing information readily available 
to facilitate proper tax administration. For example, there are still a number of open 
issues regarding Form 8955-SSA and Form 5558, and additional guidance would be 
welcome.  Specifically: 

 
Form 8955-SSA: 
 
1. Confirm that no action is needed to take advantage of the January 17, 2012, 

deadline for 2009 and 2010 plan years. 
 
2. Clarify whether the January 17, 2012, deadline applies to 2011 short plan 

years, and explain what action should be taken to report while waiting for the 
2011 form.   

 
3. Clarify whether a wet ink signature must be kept on file, and if the sponsor 

signature information in the Filing Information Returns Electronically (FIRE)  
file (typed name and signed date) are required fields. 

 
4. Clarify what is necessary to meet the participant notice requirement in light of 

the expansive benefit statements and the lack of clear guidance in this area. 
 
Form 5558: 
 
1. Clarify who is authorized to sign for a Form 8955-SSA extension, and whether 

that would include the FIRE filer who is the third party service provider.   
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Employee Benefits and Payroll Subgroup  

2. Clarify what action will be necessary to remove the signature requirement for 
a Form 8955-SSA extension, as it is extremely burdensome for record 
keepers and was never previously required for this information.  

 
I. Clarification Needed on Form 1099-R Instructions 
 
Recommendation 

 
In reviewing the Form 1099-R and related instructions, we recommend that the 

following issues be clarified: (1) death benefits paid from the employer are not reported 
on Form 1099-R, (2) reporting of IRA distributions in box 2a, (3) reporting for 
nonresident aliens and Puerto Rico citizens, and (4) reporting of qualified charitable 
distributions (QCDs) under IRC § 408(d)(8), qualified health saving account (HSA) 
funding distributions described in IRC § 408(d)(9), and payment of qualified health and 
long-term care insurance premiums for retired public safety officers described in IRC 
§ 402(l). 

 
Discussion 

 
1. Death benefits from the employer that are not part of the qualified plan are not 

subject to 1099-R reporting, and the 2011 Instructions for Form 1099-R 
should be revised accordingly. Specifically, page 1, "Specific Instructions for 
Form 1099-R" should be revised to delete the second paragraph and page 8 
Box 1 "Gross distribution" should be revised to delete the second to last 
paragraph.   

 
2. There is confusion regarding the 2011 Form 1099-R Instructions on page 8 

and page 10, regarding the reporting of IRA distributions in box 2a. The 
general box 2a instruction says to leave box 2a blank if unable to ascertain 
the taxable amount, but the specific IRA instructions state that box 2a should 
be the same as box 1. Therefore, to clarify that IRA distributions should not 
result in a blank line 2a, IRPAC recommends that the following sentence be 
inserted on page 8 (following the reference to the blank line): "(For IRA 
distributions, the preceding sentence does not apply; see Instructions on 
page 10 "Traditional, SEP or SIMPLE IRA").  

 
3. Reporting of retirement payments to nonresident aliens and Puerto Rico 

residents should be more fully described in the Form 1099-R and 1042-S, 
Foreign Persons U.S. Source Income Subject to Withholding Instructions. We 
understand that international benefit issues are being considered by the IRS, 
and prior to audit activity in this area, IRPAC strongly recommends that 
additional education and instructions be provided to plan sponsors as to the 
proper reporting for all types of participants covered by U.S. tax qualified 
plans/IRAs.  
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4. Please confirm that no special rule apply to QCDs under IRC § 408(d)(8), 
HSA funding distributions described in IRC § 408(d)(9), and payment of 
qualified health and long-term care insurance premiums for retired public 
safety officers described in IRC § 402(l). Page 1 of the 2011 Form 1099-R 
Instructions indicate that no special reporting applies, which we assume 
means that these payments are reported as otherwise taxable distributions 
under the applicable provisions, and that January QCDs are not separated 
from other QCDs.  We note that some may take the position that there is no 
1099-R reporting on IRC § 408(d)(9) transfers because it is a trustee-to-
trustee transfer that is not reportable. Additional clarification is needed.  

 
J. Form 1099-R Reporting and Withholding Guidance for Certain Installment 

Payments 
 
Recommendation 

 
IRPAC recommends that the IRS issue reporting and withholding guidance on 

two types of payment streams from qualified plans, commercial annuities, and IRAs 
covered by IRC § 3405,collectively, the "accounts", and that this guidance be 
prospective in nature, as IRPAC anticipates that based on the lack of clear guidance in 
this area, varying methods have been adopted.   

 
The first payment stream from an account is installment payments that are a 

fixed dollar amount paid at least annually and are scheduled to be paid out until the 
account is exhausted, i.e., if no subsequent participant action is taken, the payments will 
be paid over at least 10 years, but that the participant can stop these payments at any 
time, and these payments may include a one-time upfront election by the participant to 
include a fixed annual increase for inflation.  

 
The second payment stream is a lifetime income guaranteed payments from an 

account paid for the life of the participant, which generally can also be modified or 
stopped at any time by the participant, at least until the account balance is zero. 

 
Discussion 

 
IRC § 3405 provides for mandatory 20 percent withholding on eligible rollover 

distributions, and voluntary wage withholding for periodic payments that are not eligible 
for rollover treatment. An eligible rollover distribution excludes any distribution that is 
one of a series of "substantially equal periodic payments" made (not less frequently 
than annually) over any one of the following periods:  (1) life of the 
employee/beneficiary, (2) life expectancy of the employee/beneficiary, or (3) a specified 
period of ten years or more. For this purpose, in the case of payments from a defined 
contribution plan to be distributed in annual installments of a specified amount until the 
account balance is exhausted, the period of years is determined using reasonable 
actuarial assumptions.  Treas. Reg. § 1.402(c)-2, Q&A-5(d). 
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Regarding the cost of living adjustment, several private letter rulings support a 
one-time upfront election of three percent without a loss of "substantially equal" status, 
e.g., Private Letter Rulings (PLR) 9747045, 9536031. Moreover, the legislative history 
to IRC § 72(t) states that a series of payments will not fail to be substantially equal 
solely because the payments vary on account of "certain cost-of-living adjustments" and 
that "the Secretary may prescribe regulations setting forth other factors (consistent with 
the factors that preceded under IRC § 401(a)(9)) that will not cause payments to fail to 
be considered substantially equal."  1986 Act Blue Book, at 717. The IRC § 401(a)(9) 
regulations for annuity payments from a qualified trust under a defined benefit plan 
expressly permit an increase by a constant percentage, at a rate that is less than five 
percent per year.  Treas. Reg. § 1.401(a)(9)-6, Q&A-14. 

 
In contrast, however, PLR201120011 provides that, for purposes of § 72(q), a 

constant one to four percent adjustment, as elected by the participant, results in loss of 
"substantially equal" status. Its analysis is focused on the belief that (1) the adjustments 
fall outside of IRC § 401(a)(9) account balance rules described in Revenue Ruling 
2002-62, which was intended as relief following Notice 89-25, which Notice has 
historically been viewed as only a safe harbor method to meeting these requirements, 
and (2) a participant's election of between one and four percent annual increase was 
not a cost of living adjustment.  Notably, these payments and the qualified plan 
payments are reported on Form 1099-R. 

 
Although this 2011 ruling addresses only IRC § 72(q), there is a concern that as 

the same "substantially equal" requirement applies for IRC § 72(q), 72(t), 402(c), and 
3405, this ruling signals a potential IRS change in the proper reporting and rollover 
approach (to mandatory 20 percent withholding and eligible rollover treatment) for 
installment payments from qualified plans. However, prior to undertaking extensive re-
programming and distribution changes and trying to explain potentially a different 
rollover and withholding treatment depending on whether the annual three percent 
adjustment is elected, the reporting community needs to understand from the IRS the 
full impact of this ruling to all accounts.  

 
Moreover, there is no guidance on the proper treatment of guaranteed lifetime 

payments for purposes of IRC § 72(t), 402(c), and 3405.  It is important to understand 
the proper reporting as the payer may be liable if insufficient withholding is taken, along 
with potential reporting penalties under IRC § 6721 and § 6722, and the participant may 
face an annual six percent excise tax if the amounts are improperly treated as eligible 
for rollover and rolled to an IRA.   

 
K. Erroneous Claims for Itemized Deductions for Business Expenses 
 
Recommendation and Discussion 

 
IRS officials have indicated that there has been a problem with individual 

taxpayers claiming itemized deductions for unreimbursed business expenses when 
filing Forms 1040, U. S. Individual Income Tax Return. IRPAC has explored this 
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problem and offers the following recommendations to enable IRS to be better positioned 
to identify these types of situations where an individual who is reimbursed for a 
business expense also claims an itemized deduction for the very same item: 

 
1. IRS should obtain data on the scope/risk of erroneous claims for business 

expenses. IRS should perform a study to determine the current level of non-
compliance in this area to ascertain if the cost of changes to improve 
compliance would be outweighed by any additional benefit. IRS should 
consider costs to employers, service providers, and software developers, as 
well as costs to IRS. All of the above mentioned stakeholders would incur 
additional programming, processing, and procedure costs as a result of a 
change to improve compliance. 

 
2. IRS should review the use of current Code L, Substantiated Employee 

Business Expense Reimbursements, in box 12 on Form W-2 and consider 
modifying the requirement for Code L such that employers would indicate 
whether or not the employer has an accountable plan in place for 
reimbursement of qualified business expenses. For example, a ‘Y” could 
indicate that such a plan was offered during the tax year; and an “N” could 
indicate that such a plan was not offered. The indicator could be at the 
EIN/employer level, or at the individual employee-level, or at some other 
level, e.g., employee pay grade, division, group, etc., that is feasible for the 
employer to provide. Alternatively, the employer could indicate Y if an 
accountable plan was offered, and otherwise, the box L indicator would be 
blank. This latter suggestion, i.e., Code L Y; or leave blank, would likely be 
less burdensome to employers, especially small business since small 
businesses would be less likely than large business to have an accountable 
plan. However, this approach would need to be in conjunction with 
recommendations number six and seven below. IRPAC prefers use of box 12 
to a new box as a change to box 12 would likely require less implementation 
cost and effort by stakeholders involved in Form W-2 processes. 

 
3. IRS should not require that the employer post any new dollar amounts for 

payments made under an accountable plan on Form W-2 than are now 
required.  The payroll system or payroll service provider does not typically 
have information or data on these types of payments. Reimbursements made 
under an accountable plan are typically made through an accounts payable 
system, a travel reimbursement system, or a third party. These do not 
typically interface with the payroll system or provider issuing Form W-2. 
Requiring the posting of these types of payments onto a Form W-2 would 
require expansion of payroll systems to house the amounts, extensive 
programming, as well as costs for testing, implementation, and process and 
procedure changes. 
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provision has created some uncertainty regarding the continued viability of the 
information reporting exemption for commercial paper,9 which incorporates by reference 
the foreign-targeting procedures of IRC §163(f)(2)(B).  IRPAC believes that Congress 
did not intend to call into question the long-standing information reporting exemption for 
commercial paper, and believes that maintaining the existing information reporting 
exemption is important to ensure that the commercial paper market continues to 
operate efficiently.  Thus, on September 15, 2011, IRPAC submitted a comment letter 
recommending that the IRS clarify that the information reporting exemption for 
commercial paper will continue in effect following the effective date of the repeal of 
§163(f)(2)(B). (See Appendix E.) 

 

 
9  Treasury regulation §1.6049-5(b)(10). 
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