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Appendix D
Additional IRPAC recommendations made in connection with Chapters 3 and 4
International Reporting and Withholding Subgroup Report
Below are IRPAC recommendations made in connection with Chapter 3 and 4 that are
not included in the International Reporting and Withholding Subgroup Report itself:
Forms W-8:
1. Add a Qualified Securities Lender (QSL) certification to the Form W-8BEN-E to
accommodate QSLs acting in a principal capacity.
2. Clarify whether trustees of a trustee-documented trusts, sponsoring entities, and
entities that are non-reporting IGA FFIs by reason of qualifying as registered
deemed-compliant FFIs under relevant US Treasury Regulations are required to
enter their Global Intermediary Identification Number (GIIN) on line 9a of Form W8BEN-E (or the corresponding line of other Forms W-8).
3. Clarify that if a disregarded entity is listed on Line 3 of a Form W-8BEN-E or W-8IMY
and the disregarded entity is located in the same jurisdictions as its owner, it is
acceptable for the disregarded entity to provide its information (including its GIIN) in
Part II of the form.
4. Clarify whether an owner-documented FFI in an IGA jurisdiction should identify itself
as an owner-documented FFI or as a nonreporting IGA FFI on a Form W-8BEN-E or
W-8IMY.
5. Eliminate the checkboxes for the GIIN and TIN on Form W-8BEN-E (lines 9a and
9b) and W-8EXP (lines 8a and 8b) as the GIIN and TIN themselves are sufficient.
Form 1042-S:
6. Align the Chapter 4 status codes on Forms W-8 and 1042-S.
7. Regarding new income code 53 (Substitute payments-dividends from certain actively
traded or publicly offered securities), add corresponding income codes for substitute
interest payments and securities lending fees with respect to loans of publicly traded
stocks and debt obligations.
8. Describe the intended use of Income Code “Gross income – Other” versus “Other
income.”
9. The 2015 Instructions for Form 1042-S instruct the filer to use the list of country
codes at irs.gov to show the recipient’s country in Box 13e. Clarify whether this is the
list at http://www.irs.gov/Tax-Professionals/e-File-Providers-&-Partners/Foreign-

Country-Code-Listing-for-Modernized-e-File. The Form 1042-S instructions should
provide the relevant link, and until such time these instructions are so updated, this
link should be included at http://www.irs.gov/uac/About-Form-1042S.
10. Provide instructions on which recipient Chapter 4 status code to enter for FFIs with a
US branch entered in Part II of a Form W-8BEN-E or Form W-8IMY.
11. Clarify whether foreign TINs can be truncated on Form 1042-S recipient copies.
Regulations:
12. Add withholding certificates provided for a foreign simple trust or a foreign grantor
trust to the list of certificates at Treas. Reg. §1.1441-1T(e)(4)(ii)(B) that have an
indefinite validity period.
13. Eliminate the words “foreign” in Treas. Reg. §1.1441-7T(c)(2)(i) and “U.S.” in Treas.
Reg. §1.1441-7T(c)(2)(iv).
Other Guidance:
14. Issue guidance that if a PFFI mergers with and into another FFI intra-year, the PFFI
reports on Form 8966, Foreign Account Tax Compliance Act (FATCA) Report for the
pre-acquisition portion of the acquisition year and the successor FFI reports for the
post-acquisition portion of the acquisition year, unless the PFFI and successor FFI
agree that the successor will report for both the pre-acquisition and post-acquisition
portions of the acquisition year.
15. Clarify in Publication 1187, Specifications for Electronic Filing of Form 1042-S,
Foreign Person’s U.S. Source Income Subject to Withholding which value to enter
in Field Position 384 (Withholding Indicator) in the “W” record if the withholding
agent reports under both Chapter 3 and Chapter 4. The choices are “3 - Withholding
Agent reporting under Chapter 3” or “4 - Withholding agent reporting under Chapter
4.”
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Internal Revenue Service
Attn: CC:PA:LPD:PR (NOT-2015-10)
Room 5203
P.O. Box 7604
Ben Franklin Station
Washington, D.C. 20044

June 25, 2015
RE:

Notice 2015-10 – Guidance on Refunds and Credits Under Chapter 3,
Chapter 4 and Related Withholding Provisions

Dear Commissioner Koskinen:
On behalf of the Information Reporting Program Advisory Committee (IRPAC) 1, this
letter responds to the request for comments in Notice 2015-10, regarding the
allocation of a withholding agent's withholding deposits to the accounts of foreign
payee recipients ("Payees") for purposes of refund and credit claims made by such
Payees under Chapter 3 and Chapter 4.

1.

BACKGROUND

In Notice 2015-10, the IRS announced rules under which it will reject (either in whole
or in part) certain withholding tax refund claims filed by Payees if the total amount of
the withholding agent's required deposit for a calendar year is less than the amount
actually deposited by that withholding agent ("shortfall"). "Pro-rata" refunds will be
allowed, however, based on the ratio of the amount actually deposited by the
withholding agent to the total amount required to be deposited. For example, if a
withholding agent has a withholding tax liability of $100,000 with respect to payments
made to all Payees, but has only deposited $95,000 to its deposit account for the
year, under these announced rules, the IRS would deny a proportional 5% of refund
claims made by any and all Payees from whom that withholding agent withheld tax.
We understand the IRS is pursuing this initiative as a result of its concern about
increasing numbers of fraudulent withholding tax refund claims and the IRS's inability

1

IRPAC was established in 1991 in response to an administrative recommendation in the final
Conference Report of the Omnibus Budget Reconciliation Act of 1989. IRPAC works closely
with the IRS on a wide range of information reporting issues, including those rules and
procedures associated with reporting for and making withholding deposits under Chapter 3 and
Chapter 4 as well as backup withholding deposits.
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(in certain circumstances) to recoup funds due from foreign withholding agents after
the IRS refunds taxes to Payees.

2.

COMMENTS REQUESTED BY NOTICE 2015-10

IRPAC lauds the IRS's proactive efforts to counteract fraudulent refund claims.
Fraudulent claims not only pose a risk to the federal fiscal system, but also pose a
substantial drain to IRS resources. Thus, to combat these concerns, IRPAC agrees
that the IRS should take appropriate steps to ensure that reported withholding taxes
and deposits are legitimate before refund claims are processed and paid.

(a)

The Pro Rata Approach

IRPAC believes that the pro rata approach suggested by Notice 2015-10 has
fundamental flaws. To begin with, the approach arguably exceeds the IRS's legal
authority under section 1462, which requires the IRS to credit the amount of tax
withheld against a Payee's tax paid without regard to whether the withholding agent in
fact deposited the withheld taxes. Although section 6402(a) allows the IRS to credit
overpaid taxes against the Payee's other tax liabilities, there is no authority within the
Code that allows the IRS to hold the Payee liable for a withholding agent's failure to
deposit taxes actually withheld.2 This is appropriate in the case of legitimate
transactions because when the withholding agent withholds from a payment made to
the Payee, the withholding agent is acting as the agent of the IRS, not the Payee.
Depending on the contractual arrangement between the withholding agent and the
Payee, the withholding agent may not have any legal duty to the Payee to deposit the
taxes withheld, but instead has a duty to the IRS to deposit those withheld taxes with
the IRS.3
Because the withholding agent has no legal duty to the Payee, the Notice creates
unprecedented legal and administrative issues for Payees who seek to obtain
legitimate withholding tax refunds. For example, can such Payee seek recourse from
the withholding agent, or will the IRS eventually pay the refund in full once it has
resolved the shortfall with the withholding agent? Does the Payee have to file a
second claim to recoup the denied portion of its refund, or will the IRS automatically
make this payment once it resolves the issue with the withholding agent? What, if
any, recourse does the Payee have when the IRS and the withholding agent remain at
odds with respect to the appropriateness of the deposit? Finally, how is the statute of
limitations impacted by these disputes? Who can the Payee sue for the denied
portion of its refund claim, and by what date must that suit be brought? Forcing
Payees to navigate these issues will cause potentially irreconcilable customer
relations problems for withholding agents and the IRS.

The Notice's pro rata approach would negatively affect legitimate refund claims
for which the likelihood of fraudulent activity is low, and will cause significant
administrative problems for both the IRS and withholding agents - most of
2

Indeed, Code section 1461 insulates the withholding agent from liability to the Payee
for amounts withheld in accordance with the provisions of Chapter 3.
3
I.R.C. §1461.
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which have a proven track record in making accurate and timely deposits.
There are many reasons why a withholding agent's tax deposit account for a
year might not reflect the total deposits due for that year. For example, in
certain circumstances the IRS might unilaterally debit a withholding agent's
Chapter 3 (Form 1042) tax deposit account in order to settle a tax liability
associated with another account of that agent (e.g., backup withholding or
payroll tax account). A withholding agent might intentionally deposit less than
the full amount of tax withheld in a particular year if it had made excessive
deposits in the prior year, and was anticipating a corresponding credit on the
current year's return. Finally, despite a withholding agent's best efforts, a
shortfall could arise as a result of a legitimate (and unintentional) mistake that
was made by the withholding agent (such as wrongly coding a deposit – e.g.,
941 instead of 1042) or a ministerial error made by the Service (such as funds
being wrongly deposited into a different account of the withholding agent).
Under the proposed rules of the Notice, a shortfall created by any of these
circumstances would potentially result in a refund denial or reduction for all of the
refund claims made by the withholding agent's Payees without regard to whether the
withholding from a particular Payee's payment gave rise to the shortfall. By denying
all or a portion of a Payee's refund claim as a result of a shortfall in the 1042 account
of a withholding agent, the IRS proposal would penalize Payees for a withholding
agent’s practice over which the Payee has no control.
The Notice appears to be conflating the legitimate problem of fraudulent refund claims
with collection of shortfalls in withholding deposits. Fraudulent withholding claims
(and associated phantom deposits) are unlikely to be related to a legitimate
withholding agent's deposit shortfall. To the extent that a fraudulent scheme
somehow does target a legitimate withholding agent's deposits (e.g., by claiming that
a portion of such agent's deposit should be refunded to the fraudulent claimant), the
IRS's approach of denying only a pro rata portion of that claimant's refund claim does
not eliminate the overall problem (indeed the claimant will still obtain an undeserved
refund under these rules, diminished only by the pro rata portion of the overall
shortfall). Moreover, the IRS's approach inappropriately shifts the burden of the fraud
to the withholding agent's legitimate Payees, notwithstanding that these recipients are
wholly unable to defend themselves against the perpetration of such a fraud.
For these reasons, among others, IRPAC believes that a pro rata allocation of a
withholding agent's deposit account shortfall to all Payees is an inappropriate way to
combat potential fraudulent withholding tax refund claims.

(b)

Tracing

The Notice specifically requests comments regarding the feasibility of developing and
implementing a more precise tracing methodology in lieu of allocating a withholding
agent's shortfall pro rata to all Payees.
Under the existing system, withholding agents are often asked by IRS Service Centers
to show proof that the withholding agent actually deposited amounts withheld from a
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particular Payee of the withholding agent, as reflected on Forms 1042-S. Given the
number of Payees of a withholding agent that are subject to NRA withholding, and the
magnitude and frequency of tax deposits, tracing deposits to taxes withheld from
specific Payees is not administratively practical.
Moreover, given the operation of the set-off and reimbursement rules, the tax withheld
from a particular Payee may not actually be deposited at all – even though the tax was
properly withheld and the Payee is entitled to a full credit for the tax withheld. For
example, a withholding agent might withhold (and deposit with the IRS) an excess
amount of tax from Payee A, but later use its own funds to refund that excess tax to
Payee A. To recoup that over-deposit of tax, the withholding agent might use the tax
appropriately withheld from Payee B to reimburse itself for the tax it refunded to Payee
A. Thus, although the tax withheld from Payee B was not in fact deposited, the tax
withheld and deposited from Payee A has been effectively credited to Payee B. Given
these administrative considerations, IRPAC believes that a tracing system would also
not be an appropriate measure to combat fraudulent refund claims.

(c)

Exceptions

The Notice also requests comments regarding whether exceptions to the proposed
pro rata shortfall allocation should apply where the potential for fraud or intentional
under-deposit of withholding taxes are unlikely. Notwithstanding the concerns
expressed above, to the extent the IRS believes it still appropriate to allocate (or
trace) a withholding agent's shortfall to refund claims, IRPAC recommends that the
following categories of withholding agents be exempt from any shortfall rule:

x

x

x

Payees of U.S. withholding agents, Qualified Intermediaries, and other
withholding agents that have a significant U.S. tax nexus, as the IRS
should have sufficient recourse against such parties to collect any
identified tax shortfall;
Withholding agents that have an established history of compliance with
their tax withholding, deposit and reporting obligations, and withholding
agents that generally deposit a significant dollar amount of withholding.
These agents are far less likely to be involved in fraudulent behavior,
and should be responsive to IRS inquiries and collection efforts;
Refund claims that are de minimis in relation to the total amount of tax
that has been deposited should be granted, in spite of a shortfall in the
withholding agent’s deposit account. For example, a $1,000 refund
claim should not be denied or prorated when the withholding agent
made deposits of $9 million – even though the IRS believes there to be
a $1 million shortfall.
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3.

ALTERNATIVE APPROACHES

Notwithstanding IRPAC's view that the above exceptions to a pro rata or tracing rule
would be appropriate, IRPAC remains concerned with an approach that makes use of
broad exceptions without first determining if those exceptions themselves can be used
by wrongdoers as a roadmap for the next fraudulent refund scheme. Thus, rather
than promulgate an unworkable approach with broad exceptions for fact patterns that
today reflect legitimate transactions, IRPAC recommends that Treasury and the IRS
consider more targeted approaches to combating perceived withholding tax refund
fraud. IRPAC would welcome the opportunity to work with the IRS in creating a more
efficient and effective withholding tax refund system that can withstand the challenges
raised by fraudulent activity.

*

*

*

*

In sum, IRPAC believes that neither the pro rata nor the tracing approaches to
withholding tax refunds are viable options in combating fraudulent activity in this area.
IRPAC remains committed to helping the IRS craft more appropriate options to tackle
this very real threat to the federal fiscal system. We would be glad to furnish
additional information, upon request.

Respectfully submitted,

Mary Kallewaard
2015 IRPAC Chairperson
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Public Liaison (NPL) committee meetings. For many years Ms. Tross
owned a tax and accounting practice serving individuals and the business
community. The practice was sold in 2011 but she still maintains a small
client base preparing individual and business tax returns. She is a
member of the National Society of Accountants, the National Federation
of Independent Business, and the Arizona Association of Accounting &
Tax Professionals. Ms. Tross earned her Enrolled Agent credential in
1993 and graduated with a BS in Business Administration and an MBA
from Western International University. (Emerging Compliance Issues)
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