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Room 5203 
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Ben Franklin Station 
Washington, D.C. 20044 

June 25, 2015 

RE: Notice 2015-10 – Guidance on Refunds and Credits Under Chapter 3, 
Chapter 4 and Related Withholding Provisions 

Dear Commissioner Koskinen: 

On behalf of the Information Reporting Program Advisory Committee (IRPAC)1, this 
letter responds to the request for comments in Notice 2015-10, regarding the 
allocation of a withholding agent's withholding deposits to the accounts of foreign 
payee recipients ("Payees") for purposes of refund and credit claims made by such 
Payees under Chapter 3 and Chapter 4. 

1. BACKGROUND 

In Notice 2015-10, the IRS announced rules under which it will reject (either in whole 
or in part) certain withholding tax refund claims filed by Payees if the total amount of 
the withholding agent's required deposit for a calendar year is less than the amount 
actually deposited by that withholding agent ("shortfall"). "Pro-rata" refunds will be
allowed, however, based on the ratio of the amount actually deposited by the 
withholding agent to the total amount required to be deposited. For example, if a 
withholding agent has a withholding tax liability of $100,000 with respect to payments 
made to all Payees, but has only deposited $95,000 to its deposit account for the 
year, under these announced rules, the IRS would deny a proportional 5% of refund 
claims made by any and all Payees from whom that withholding agent withheld tax.

We understand the IRS is pursuing this initiative as a result of its concern about 
increasing numbers of fraudulent withholding tax refund claims and the IRS's inability 

1 IRPAC was established in 1991 in response to an administrative recommendation in the final 
Conference Report of the Omnibus Budget Reconciliation Act of 1989. IRPAC works closely 
with the IRS on a wide range of information reporting issues, including those rules and 
procedures associated with reporting for and making withholding deposits under Chapter 3 and 
Chapter 4 as well as backup withholding deposits. 
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(in certain circumstances) to recoup funds due from foreign withholding agents after 
the IRS refunds taxes to Payees. 

2. COMMENTS REQUESTED BY NOTICE 2015-10

IRPAC lauds the IRS's proactive efforts to counteract fraudulent refund claims. 
Fraudulent claims not only pose a risk to the federal fiscal system, but also pose a 
substantial drain to IRS resources. Thus, to combat these concerns, IRPAC agrees 
that the IRS should take appropriate steps to ensure that reported withholding taxes 
and deposits are legitimate before refund claims are processed and paid.

(a) The Pro Rata Approach 

IRPAC believes that the pro rata approach suggested by Notice 2015-10 has 
fundamental flaws. To begin with, the approach arguably exceeds the IRS's legal 
authority under section 1462, which requires the IRS to credit the amount of tax 
withheld against a Payee's tax paid without regard to whether the withholding agent in 
fact deposited the withheld taxes. Although section 6402(a) allows the IRS to credit 
overpaid taxes against the Payee's other tax liabilities, there is no authority within the 
Code that allows the IRS to hold the Payee liable for a withholding agent's failure to 
deposit taxes actually withheld.2 This is appropriate in the case of legitimate 
transactions because when the withholding agent withholds from a payment made to 
the Payee, the withholding agent is acting as the agent of the IRS, not the Payee.
Depending on the contractual arrangement between the withholding agent and the 
Payee, the withholding agent may not have any legal duty to the Payee to deposit the 
taxes withheld, but instead has a duty to the IRS to deposit those withheld taxes with 
the IRS.3

Because the withholding agent has no legal duty to the Payee, the Notice creates 
unprecedented legal and administrative issues for Payees who seek to obtain 
legitimate withholding tax refunds. For example, can such Payee seek recourse from 
the withholding agent, or will the IRS eventually pay the refund in full once it has 
resolved the shortfall with the withholding agent? Does the Payee have to file a 
second claim to recoup the denied portion of its refund, or will the IRS automatically 
make this payment once it resolves the issue with the withholding agent? What, if 
any, recourse does the Payee have when the IRS and the withholding agent remain at 
odds with respect to the appropriateness of the deposit? Finally, how is the statute of 
limitations impacted by these disputes? Who can the Payee sue for the denied 
portion of its refund claim, and by what date must that suit be brought? Forcing 
Payees to navigate these issues will cause potentially irreconcilable customer 
relations problems for withholding agents and the IRS.

The Notice's pro rata approach would negatively affect legitimate refund claims 
for which the likelihood of fraudulent activity is low, and will cause significant 
administrative problems for both the IRS and withholding agents - most of 

2 Indeed, Code section 1461 insulates the withholding agent from liability to the Payee 
for amounts withheld in accordance with the provisions of Chapter 3.   
3 I.R.C. §1461. 
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which have a proven track record in making accurate and timely deposits.
There are many reasons why a withholding agent's tax deposit account for a 
year might not reflect the total deposits due for that year. For example, in 
certain circumstances the IRS might unilaterally debit a withholding agent's 
Chapter 3 (Form 1042) tax deposit account in order to settle a tax liability 
associated with another account of that agent (e.g., backup withholding or 
payroll tax account). A withholding agent might intentionally deposit less than 
the full amount of tax withheld in a particular year if it had made excessive 
deposits in the prior year, and was anticipating a corresponding credit on the 
current year's return. Finally, despite a withholding agent's best efforts, a 
shortfall could arise as a result of a legitimate (and unintentional) mistake that 
was made by the withholding agent (such as wrongly coding a deposit – e.g., 
941 instead of 1042) or a ministerial error made by the Service (such as funds 
being wrongly deposited into a different account of the withholding agent).  

Under the proposed rules of the Notice, a shortfall created by any of these 
circumstances would potentially result in a refund denial or reduction for all of the 
refund claims made by the withholding agent's Payees without regard to whether the 
withholding from a particular Payee's payment gave rise to the shortfall. By denying 
all or a portion of a Payee's refund claim as a result of a shortfall in the 1042 account 
of a withholding agent, the IRS proposal would penalize Payees for a withholding 
agent’s practice over which the Payee has no control. 

The Notice appears to be conflating the legitimate problem of fraudulent refund claims 
with collection of shortfalls in withholding deposits. Fraudulent withholding claims 
(and associated phantom deposits) are unlikely to be related to a legitimate 
withholding agent's deposit shortfall. To the extent that a fraudulent scheme 
somehow does target a legitimate withholding agent's deposits (e.g., by claiming that 
a portion of such agent's deposit should be refunded to the fraudulent claimant), the 
IRS's approach of denying only a pro rata portion of that claimant's refund claim does 
not eliminate the overall problem (indeed the claimant will still obtain an undeserved 
refund under these rules, diminished only by the pro rata portion of the overall 
shortfall). Moreover, the IRS's approach inappropriately shifts the burden of the fraud 
to the withholding agent's legitimate Payees, notwithstanding that these recipients are 
wholly unable to defend themselves against the perpetration of such a fraud. 

For these reasons, among others, IRPAC believes that a pro rata allocation of a 
withholding agent's deposit account shortfall to all Payees is an inappropriate way to 
combat potential fraudulent withholding tax refund claims. 

(b) Tracing 

The Notice specifically requests comments regarding the feasibility of developing and 
implementing a more precise tracing methodology in lieu of allocating a withholding 
agent's shortfall pro rata to all Payees. 

Under the existing system, withholding agents are often asked by IRS Service Centers 
to show proof that the withholding agent actually deposited amounts withheld from a 
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particular Payee of the withholding agent, as reflected on Forms 1042-S. Given the 
number of Payees of a withholding agent that are subject to NRA withholding, and the 
magnitude and frequency of tax deposits, tracing deposits to taxes withheld from 
specific Payees is not administratively practical. 

Moreover, given the operation of the set-off and reimbursement rules, the tax withheld 
from a particular Payee may not actually be deposited at all – even though the tax was 
properly withheld and the Payee is entitled to a full credit for the tax withheld. For 
example, a withholding agent might withhold (and deposit with the IRS) an excess 
amount of tax from Payee A, but later use its own funds to refund that excess tax to 
Payee A. To recoup that over-deposit of tax, the withholding agent might use the tax 
appropriately withheld from Payee B to reimburse itself for the tax it refunded to Payee 
A. Thus, although the tax withheld from Payee B was not in fact deposited, the tax 
withheld and deposited from Payee A has been effectively credited to Payee B. Given 
these administrative considerations, IRPAC believes that a tracing system would also 
not be an appropriate measure to combat fraudulent refund claims. 

(c) Exceptions 

The Notice also requests comments regarding whether exceptions to the proposed 
pro rata shortfall allocation should apply where the potential for fraud or intentional 
under-deposit of withholding taxes are unlikely. Notwithstanding the concerns 
expressed above, to the extent the IRS believes it still appropriate to allocate (or 
trace) a withholding agent's shortfall to refund claims, IRPAC recommends that the 
following categories of withholding agents be exempt from any shortfall rule: 

 Payees of U.S. withholding agents, Qualified Intermediaries, and other 
withholding agents that have a significant U.S. tax nexus, as the IRS 
should have sufficient recourse against such parties to collect any 
identified tax shortfall; 

 Withholding agents that have an established history of compliance with 
their tax withholding, deposit and reporting obligations, and withholding 
agents that generally deposit a significant dollar amount of withholding. 
These agents are far less likely to be involved in fraudulent behavior, 
and should be responsive to IRS inquiries and collection efforts; 

 Refund claims that are de minimis in relation to the total amount of tax 
that has been deposited should be granted, in spite of a shortfall in the 
withholding agent’s deposit account. For example, a $1,000 refund 
claim should not be denied or prorated when the withholding agent 
made deposits of $9 million – even though the IRS believes there to be 
a $1 million shortfall. 



Page5 
3. ALTERNATIVE APPROACHES

Notwithstanding IRPAC's view that the above exceptions to a pro rata or tracing rule 
would be appropriate, IRPAC remains concerned with an approach that makes use of 
broad exceptions without first determining if those exceptions themselves can be used 
by wrongdoers as a roadmap for the next fraudulent refund scheme. Thus, rather 
than promulgate an unworkable approach with broad exceptions for fact patterns that 
today reflect legitimate transactions, IRPAC recommends that Treasury and the IRS 
consider more targeted approaches to combating perceived withholding tax refund 
fraud. IRPAC would welcome the opportunity to work with the IRS in creating a more 
efficient and effective withholding tax refund system that can withstand the challenges 
raised by fraudulent activity.

* * * *

In sum, IRPAC believes that neither the pro rata nor the tracing approaches to 
withholding tax refunds are viable options in combating fraudulent activity in this area. 
IRPAC remains committed to helping the IRS craft more appropriate options to tackle 
this very real threat to the federal fiscal system. We would be glad to furnish 
additional information, upon request. 

Respectfully submitted, 

Mary Kallewaard 
2015 IRPAC Chairperson 
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