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IRPAC  

2017 Executive Summary of Issues 

General IRPAC Recommendations 

A. Improve the Penalties, Abatement Request and Levies Process 
 

Over the past several years, the cap on 972CG penalties has increased from 
$250,000 to $3,196,000. Also within this same timeframe the IRS has lost a significant 
number of experienced agents who were previously responsible for reviewing 
reasonable cause abatement requests. This has resulted in an increased number of 
rejected claims as well as expedited levies and garnishment activities that have placed 
an increased financial burden on the industry. To reduce this burden on both payers 
and the IRS, IRPAC recommends that the IRS utilize the reasonable cause guidance 
provided in Section 6724 and Publication 1586 Reasonable Cause Regulations and 
Requirements for Missing and Incorrect Name/TINs (including instructions for reading 
CD/DVDs). While there are a number of factors which complicate the penalty process, 
IRPAC believes this is a perfect opportunity for the industry and IRS to engage and 
proactively address these issues, before small errors become major financial disasters 
for payers. 

 

B. Business Master File Entity Addresses 
 

IRPAC continues to be informed of scenarios where financial institution addresses 
are being unilaterally changed by the IRS absent any type of request from the financial 
institution.  Specific scenarios of which IRPAC is aware include address changes being 
made to a bowling alley as well as to individual customer’s home addresses.   The IRS 
then uses this incorrect address for communications such as B-Notices, 972CG Penalty 
Notices, Garnishment, and Levy Notices personally identifiable information of underlying 
clients is being disclosed by the IRS to third parties and potentially increases the risk of 
identity theft and other forms of fraud. 

IRPAC recommends that the IRS immediately implement procedures that require 
the receipt of a completed IRS Form 8822-B (Change of Address or Responsible Party – 
Business), prior to any action being taken to update a filer’s address. The IRS should no 
longer rely on the address used on previously filed returns to update the filer’s address, 
especially when that filer has no previous history of filing these types of forms. 

C. Form W-9 Enhancements 
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IRPAC is pleased that the IRS has provided guidance allowing withholding 
agents to increasingly leverage technology as part of their account onboarding 
processes.  Specifically, IRPAC is appreciative that withholding agents can accept 
Forms W-8 with an electronic signature. IRPAC is also appreciative that the IRS now 
allows the use of Forms W-8 collected and maintained by a third-party repository. 
IRPAC believe these policies go a long way towards creating efficiencies and permits 
effective tax administration. With this in mind, IRPAC would like to strongly recommend 
that the IRS also extend these policies to Form W-9, which is the most commonly used 
Form and the one that carries the least risk. It is also important to note, that for certain 
types of income, such as vendor payments, the Form W-9 is not even required to be 
signed. Additionally, a number of payers utilize the IRS Tin Matching System, which 
adds another level of security and helps ensure that the industry is obtaining valid 
names and taxpayer identification numbers for information reporting purposes.  

Employer Information Reporting and Burden Reduction 
 
The EIRBR subgroup continued to work on existing issues this year such as the 

Affordable Care Act in regard to “good faith efforts” penalty relief and recommending an 
extension of the 30-day delay for furnishing 2017 Forms 1095-B and 1095-C. We made 
recommendations regarding several forms intended to assist the efficiency and 
administration of those forms as well as recommended that a Tax Professional Online 
Account system be established. We made recommendations on updating the Combined 
Federal State Filing Program, and requested modification of the Form W-2 instructions 
to allow for truncation of Social Security numbers based upon the PATH Act. We 
requested addition guidance on timing requirements for deposits related to vesting of 
Restricted Stock Units.  We also made recommendations on shrinking the tax gap 
related to underreported cash income. We also continued to work on previous year 
recommendations regarding payments to nonresident alien plan participants, where 
IRPAC believes there are gaps in the withholding and information reporting guidance 
and the IRS is not receiving accurate and complete information as well as guidance on 
gaps in withholding when IRA assets are escheated to state governments 

A. Reporting by Insurance Companies and Applicable Large Employers under 
IRC §6055 and §6056 

 

IRPAC would like to thank the IRS for adopting several of our prior year 
recommendations dealing with §§ 6055 and 6056.  In addition, IRPAC would like to 
recommend that “good faith efforts” penalty relief and a 30-day delay for furnishing forms 
under those sections be extended to 2017 Forms 1095-B and Forms 1095-C filed in 2018. 

B. Electronic submission and verification of specific forms  
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 IRPAC recommends that the IRS takes steps to digitize the receipt, confirmation 
of acceptance and other processes involved with Form 2553, Form 2848, and Form 
8655 to assist the efficiency and administration on behalf of both the IRS and tax 
professionals.  

C. Enhance Availability of the Combined Federal State Filing (CF/SF) Program 
 

IRPAC recommends the IRS make updates into the Combine Federal State 
Filing Program by making federal returns available to the states on a more real-time 
basis.  

D. Truncation of SSNs on Form W2 
 

IRPAC recommends the prompt finalization of proposed regulations allowing for 
truncation of the social security number on Form W-2 in the wake of Section 409 of the 
PATH Act requirements. 

E. Restricted Stock Units 
 

IRPAC recommends that specific guidance be provided on the timing requirements 
for deposits of employment and income taxes related to income on vesting of Restricted 
Stock Units. 

F. Underreported Cash Income 
 

IRPAC recommends that the IRS attempt to reduce the underreporting of cash 
income by reinvigorating and promoting education awareness. 

G. Online Tax Professional Account 
 

IRPAC recommends that a Tax Professional Online Account be established. An 
online account for tax professionals will enable Tax Professionals to manage 
authorizations online and provide tax professionals access to some of their client’s 
information. 

International Reporting and Withholding 
 

The following are the principal issues that have been discussed between the 
International Reporting and Withholding (IRW) Subgroup of IRPAC and the IRS. For 
convenience, the recommendations have been grouped according to topic. 
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A. Qualified Intermediary Agreement (Rev. Proc. 2017-15) 
 
Recommendation A.1 - Validity Period of Documentary Evidence 

 
IRPAC recommends that the IRS provide further details regarding its 

consideration of applying a three-year validity period to documentary evidence obtained 
by a Qualified Intermediary (QI) in support of an account holder’s claim for treaty 
benefits to allow industry time for further comment regarding appropriate 
recommendations. 

 
Recommendation A.2 - Validity Period of Treaty Statement 

 
IRPAC recommends that the IRS provide further details regarding its 

consideration of applying a three-year validity period to treaty statements provided by 
entities so that there is greater understanding as to the reasoning of the IRS for 
imposing such a timeframe and the opportunity to comment further regarding 
appropriate recommendations. 
 
Recommendation A.3 – Interbranch Transactions 
 

IRPAC requests clarification of the treatment of interbranch transactions for a QI 
acting as a Qualified Derivatives Dealer (QDD) and recommends the aggregation of 
separate branch liabilities for purposes of calculating the QDD tax liability. 

 
Recommendation A.4 - Event of Default 

 
IRPAC recommends that the IRS revise the language of Section 11.06(C) of the 

QI Agreement which speaks to when the “QI makes excessive refund claims,” in order 
to allow for necessary refund claims due to the implementation of IRC §871(m). 

 
Recommendation A.5 – QI Reliance on Electronically Provided Documentary 
Evidence 
 

IRPAC recommends that the IRS review the various QI Attachments to consider 
whether the requirement that documentary evidence provided remotely by an 
account holder be a certified copy is still necessary; and to modify the QI 
Attachments to incorporate the electronic delivery provisions included in the 
 

B.  IRC §871(m) 
 
Recommendation B.1 - Elimination or Delay for Non-Delta 1 Transactions 
 

IRPAC recommends that the IRS revise IRC §871(m) regulatory requirements to 
limit withholding to delta 1 transactions and those transactions captured by the anti-
abuse rule in the regulations. Absent elimination of withholding on non-delta 1 
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transactions, IRPAC recommends that the IRS provide other relief in the regulations to 
make the implementation less costly to implement and maintain on an ongoing basis.  

 
Recommendation B.2 - MLP Withholding  
 
 In light of the complexities in determining dividend equivalent amounts (DEAs) 
with respect to derivatives referencing master limited partnerships (MLPs), IRPAC 
recommends that the IRS amend the appropriate regulations to extend the time allowed 
to perform withholding and reimbursement / setoff procedures with respect to these 
transactions to September 15th of the year following the year the DEA is determined 
(i.e., September 15, 2018 for 2017 DEAs) for all withholding agents, including QDDs.  In 
addition, IRPAC recommends that the IRS ensure that interest or penalties will not be 
charged on any withholding payments made by September 15th.   

C.  Foreign Taxpayer Identification Number Requirements 
 
Recommendation C.1 – Foreign Taxpayer Identification Number Relief 

 IRPAC thanks the IRS for the publication of transitional relief on foreign taxpayer 
identification number (FTIN) requirements.  Over the course of the year, IRPAC had 
numerous discussions with the IRS regarding FTIN requirements where IRPAC 
recommended that the IRS provide the following relief and guidance with respect to the 
FTIN requirements included in Temp. Reg. §1.1441-1T(e)(2)(ii)(B): 

1. Only Forms W-8 received on or after January 1, 2018 are required to have an 
FTIN, or reasonable explanation for the absence of an FTIN;  

2. FTINs can be received separately from the Form W-8 either orally or in writing 
and FTINs currently in account files can be relied upon;  

3. A checklist can be utilized to obtain a reasonable explanation for the absence of 
an FTIN and this checklist can either be attached to the Form W-8 or separately 
provided including by email or facsimile; 

4. A withholding agent can accept an FTIN or a reasonable explanation for the 
absence of an FTIN absent actual knowledge exists that the FTIN or explanation 
is not valid; and 

5. Eliminate the requirement to obtain a reasonable explanation for not having 
provided an FTIN where the payee’s country of residence is known to not issue 
FTINs. 

D.  IRC §305(c) 
 
Recommendation D.1 – IRC §305(c) Retroactive Application  
 

IRPAC recommends that the IRS publicly announce that it will not impose 
withholding tax liability, penalties, or interest on withholding agents for IRC §305(c) 
events occurring in tax years prior to 2016.   
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Recommendation D.2 - Reporting IRC §305(c) Deemed Dividends: 
 
 IRPAC recommends that the regulations under IRC §6042 be amended to 
include coordination rules under which the timing and amount of an IRC §305(c) 
deemed dividend reported on Form 1099-DIV (Dividends and Distributions) would be 
governed by the issuer’s reporting of the timing and amount of the IRC §305(c) deemed 
dividend on Form 8937 (Report of Organizational Actions Affecting Basis of Securities), 
as required by IRC §6045B.  

 
IRPAC further recommends that the IRS defer Form 1099-DIV reporting for IRC 

§305(c) deemed dividends until such time as regulations are issued and adequate time 
is provided to implement the new reporting requirements. 
 

E.  Form W-9 
 
Recommendation E.1 – Third-Party Repositories 

 
IRPAC recommends that the IRS expand the use of the third-party repository 

concept as included in Treas. Reg. §1.1441-1(e)(4)(iv)(E) to include Forms W-9 
(Request for Taxpayer Identification Number (TIN) and Certification). IRPAC recognizes 
that given the introductory language of Treas. Reg. §1.1441-1(e)(4) modification of IRC 
§3406 regulations would be required to incorporate the third-party repository concept.1   
 
Recommendation E.2 – Electronic Signatures 
  

IRPAC recommends that the IRS extend the electronic signature provisions 
included in Treas. Reg. §1.1441‐1T(e)(4)(i)(B) to include Forms W-9. IRPAC recognizes 
that given the introductory language of Treas. Reg. §1.1441-1(e)(4), this change would 
require modification to IRC §3406 regulations.2   
 
Recommendation E.3 – FATCA Jurat 

 
IRPAC recommends that the IRS provide a limited exception to the substitute 

Form W-9 guidance included in the Instructions for the Requester of Form W-9 to allow 
onshore withholding agents providing payees with a substitute Form W-9 to remove the 
fourth jurat which states “The FATCA code(s) entered on this form (if any) indicating 
that I am exempt from FATCA reporting is correct.”   
 

                                                           
1 Treas. Reg. §1.1441-1(e)(4) provides that “These provisions do not apply to Forms W-9 (or their 
substitutes).  For corresponding provisions regarding Form W-9 (or a substitute form), see section 3406 
and the regulations under that section.”   
2 See id. 
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F.  Withholding Statements: 
 
Recommendation F.1 – Chapter 4 Status Code Requirement 
  

IRPAC recommends that the IRS eliminate the requirement that an FFI 
withholding statement, a chapter 4 withholding statement, and an exempt beneficial 
owner withholding statement that includes payee specific information for purposes of 
chapter 4, include the chapter 4 status code used for Form 1042-S (Foreign Person’s 
U.S. Source Income Subject to Withholding) reporting; or alternatively, publish a 
mapping of the chapter 4 statuses on the several Forms W-8 to the chapter 4 status 
codes used for Form 1042-S reporting. 
 
 
Recommendation F.2 – Incorporating Nonqualified Intermediary Certifications 
into Form W-8IMY  
 

IRPAC recommends that the IRS incorporate the alternative withholding 
statement certification language into the nonqualified intermediary (NQI) certifications 
as part of the next update to the Form W-8IMY (Certificate of Foreign Intermediary, 
Foreign Flow-Through Entity, or Certain U.S. Branches for United States Tax 
Withholding and Reporting).  

 
 
Recommendation F.3 – Alternative Withholding Statement and Minor 
Inconsistencies 
 

IRPAC recommends additional language to the Requestor of Forms W-8 
Instructions to clarify the use of an alternative withholding statement with minor 
inconsistencies that do not substantially affect the rate of withholding.  
 

G. Additional Topics 
 

Recommendation G.1 – Treaty Rates for Pension Distributions 

 
IRPAC recommends that the IRS provide guidance on specific countries with 

which the U.S. has an income tax treaty where pension payments are subject to a 
specialized treatment depending upon the type of payment. IRPAC further recommends 
that Publication 515 (Withholding of Tax on Nonresident Aliens and Foreign Entities) be 
updated to reflect this specialized treatment for the specific payment types; or at a 
minimum be updated to include a footnote highlighting that the rate of withholding may 
vary depending upon whether the pension payment is a periodic payment or a lump 
sum distribution. 
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Recommendation G.2 – Sponsored Investment Entities in Model I IGA 
Jurisdictions 

 

 IRPAC recommends that the IRS revise the proposed FATCA regulations on 
sponsored entities to allow Foreign Financial Institutions (FFIs) claiming a FATCA 
status of Sponsored Investment Entity per the FATCA regulations to report to their local 
tax authority as would normally be the case for FFIs located in a FATCA Model 1 
Intergovernmental Agreement (IGA) jurisdiction. 

Recommendation G.3 – Professional Management Standard  

 
IRPAC recommends that the IRS modify the FATCA regulations to allow certain 

professionally managed investment entities to be treated as a Passive Nonfinancial 
Foreign Entity (PNFFE), rather than a Foreign Financial Institution (FFI).  IRPAC 
recommends that these entities be treated consistently as PNFFE’s and that the FI’s 
holding accounts for the PNFFE’s perform the required reporting to the IRS with respect 
to the substantial U.S. owners or controlling U.S. persons of the PNFFE. 
 

Recommendation G.4 – Extension of Time to File Form 1042 Where 
Reimbursement Procedure is applied across Calendar Years 

 
IRPAC recommends that the IRS modify Treas. Reg. §1.1461-2(a)(2)(i)(B) to 

remove the limitation on obtaining an extension of time to file Form 1042 (Annual 
Withholding Tax Return for U.S. Source Income of Foreign Persons) where the  
withholding agent applies the reimbursement procedure to make itself whole following a 
refund of over withheld tax to a payee in the year following the year in which the tax was 
withheld.   

 
IRPAC further recommends that IRS clarify the Form 1042-S instructions 

(whether the regulations are modified for our first point or not) in regard to the time for 
filing Form 1042 when using the reimbursement or set-off procedure across calendar 
years, and in regard to the need for an attachment to Form 1042 in order to claim a 
credit for over-withheld tax. 
 

Recommendation G.5 – Liability Calculations for Form 1042 Audits 

 
IRPAC understands that the IRS is currently in the process of reviewing its 

policies with respect to the disallowance of remediation efforts and application of cure 
documentation to extrapolated liability calculations as part of statistical samples in both 
QI audits as well as U.S. withholding agent audits. IRPAC recommends that the IRS 
allow for consultation with industry prior to finalizing any directives regarding the 



9 
 

disallowance of cure documentation in an extrapolated audit liability calculation resulting 
from a statistical sample. 

      
Recommendation G.6 – Form 1042-S Income Codes – Interest Related Dividends 
and Short-term Capital Gain Dividends 

 
IRPAC recommends that the IRS provide guidance as to the proper income 

codes to be used in reporting interest related dividends described in IRC §871(k)(1) and 
short-term capital gain dividends described in IRC §871(k)(2) on Form 1042-S. 
 

Recommendation G.7 – Form 1042-S Income Codes – IRC §305(c) Deemed 
Distributions 

 
IRPAC recommends that the IRS provide guidance as to the proper income code 

to be used in reporting deemed distributions described in IRC §305(c) on Form 1042-S. 
 

Recommendation G.8 – Loan Syndication Fees 

 
IRPAC requests the IRS issue written guidance on the source and character of 

cross border fee payments such as securities loans, repo, and loan syndication 
transactions. 

Recommendation G.9 – Extension of Qualified Securities Lender Regime 

 
IRPAC recommends maintaining a modified version of the current QSL regime 

for entities engaging in traditional agency lending.  
   

Recommendation G.10 – Reinstatement of Substitute Form 1042-S Payee 
Statements 

 
IRPAC recommends that the use of substitute Form 1042-S payee statements be 

reinstated but with additional minimum requirements added to assist IRS Service Center 
personnel in processing. Alternatively, IRPAC recommends that these substitute 
statements be reinstated with any prohibition to the use of such statements being 
confined only to those statements on which withholding is shown. Finally, assuming the 
IRS would reinstate the use of these statements, IRPAC recommends that the IRS take 
steps to develop the capability to use the newly required Form 1042-S unique 
identifying number ("UIN") to match substitute payee statements to information returns 
electronically submitted.  

Recommendation G.11 – FATCA Gross Proceeds Withholding 
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IRPAC requests a delay in the implementation of the Treas. Reg. §1.1473-

1(a)(1)(ii) requirement to deduct and withhold tax on gross proceeds for two years 
following the issuance of guidance on FATCA gross proceeds withholding.  

 

Recommendation G.12 – FATCA Foreign Passthru Payment Withholding 

 
IRPAC requests a delay in the Treas. Reg. §1.1471-4(b)(4) requirement to 

deduct and withhold tax on foreign passthru payments for a minimum of two years 
following the issuance of guidance defining the term foreign passthru payment.  

Emerging Compliance Issues 
 

A. IRC § 6050S and Form 1098-T Reporting 
IRPAC would like to thank the IRS for updating IRS Publication 1220 to provide 

clarity on the TIN solicitation checkbox. The updated description provides needed clarity 
on the frequency and legislative intent of the checkbox.  

IRPAC makes the following recommendations concerning Internal Revenue Code 
§6050S, the related Treasury Regulations and their effect on IRS Form 1098-T 
reporting: 

1. As noted in the 2016 IRPAC Public Report, the Committee continues to 
recommend the following amendments to the Proposed Regulations included in 
the Notice of Proposed Rulemaking (REG-131418-14): 
 

a. Retain the exemption to reporting Form 1098-T, Tuition Statement, for 
students whom are non-resident aliens by reinstating Treasury Regulation 
§ 1.6050S-1(a)(2)(i). 
 

b. Remove the requirement to report the number of months a student was a 
fulltime student by deleting Proposed Treasury Regulation §1.6050S-
1(b)(2)(ii)(I). 

 
c. Allow institutions to report on Form 1098-T how payments are actually 

applied to students’ accounts by revising Proposed Regulation § 1.6050S-
1(b)(2)(J)(v) to read, “Payments received for qualified tuition and related 
expenses determined. For purposes of determining the amount of 
payments received for qualified tuition and related expenses during a 
calendar year, institutions may choose to report payments applied to 
charges in a manner that reflects the payment application in the 
institution’s student account system. Alternatively, institutions may utilize a 
safe harbor method and report payments received with respect to an 
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individual during the calendar year from any source (except for any 
scholarship or grant that, by its terms, must be applied to expenses other 
than qualified tuition and related expenses, such as room and board) are 
treated first as payments of qualified tuition and related expenses up to 
the total amount billed by the institution for qualified tuition and related 
expenses for enrollment during the calendar year, and then as payments 
of expenses other than qualified tuition and related expenses for 
enrollment during the calendar year. Payments received with respect to an 
amount billed for enrollment during an academic period beginning in the 
first 3 months of the following calendar year are treated as payment of 
qualified tuition and related expenses in the calendar year during which 
the payment is received by the institution. For purposes of this section, a 
payment includes any positive account balance (such as any 
reimbursement or refund credited to an individual's account) that an 
institution applies toward current charges.” 
 

 
2. Provide guidance to clarify that institutions which change their reporting method 

to “Payments received” do not have to complete box 4 “Adjustments Made for a 
Prior Year” until the institution reimburses or refunds an amount that was 
previously reported as an amount paid. Amounts that were previously reported 
as “Amounts Billed” will have no impact on reporting in box 4 if an institution is 
reporting on the “Payments received” basis.  
 

B. IRC §6050W and Form 1099-K Reporting 
IRPAC continues to recommend that further guidance is needed related to IRC § 
6050W "Returns Relating to Payments Made in Settlement of Payment Card and 
Third Party Network Transactions." While past IRPAC reports highlight several areas 
of needed guidance, most importantly, IRPAC recommends that the key terms 
integral to the meaning of “third party payment network” be defined because entities 
making payments with respect to third party payment network transactions (called 
third party settlement organizations or TPSOs) are not subject to reporting under 
IRC § 6050W unless the payments made to any given recipient exceed a very broad 
de minimis threshold. Because of the broad definition of TPSO, this enables different 
interpretations of the de minimis rule and can impact the usefulness of the reporting 
data because of the potential underreporting. 

IRPAC has also noted that many transactions are reported as result of an 
initialization submission to test out the point of sale device and then the merchant 
does not continue business with that payment processor. The industry suggests that 
tens of thousands of forms are reported that have a gross reportable sales (GRS) in 
the amount of $0.01 and hundreds of thousands of forms with GRS less than $1.00. 
This creates confusion for the taxpayer and a cost burden to the payer. IRPAC urges 
the IRS to prioritize this project. 
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C. Form 1042 and 1042-S Matching and Penalty Assessments 

Recommendations 
IRPAC recommends revising the penalty assessment and collection procedures where 
the IRS is still in the process of verifying the deposit of withholding taxes reported on 
Form 1042-S. To implement this recommendation, IRPAC advocates that the IRS adopt 
four specific changes.   

 First, the IRS should refrain from assessing penalties where the withholding deposit 
matching process has not yet been completed.  The collection proceedings associated 
with such penalties should likewise be postponed.   

Second, the IRS should send a letter informing the taxpayer when additional time is 
needed to match deposits with credit and refund claims.  Such letters should provide an 
estimate of the additional time required to resolve the matter.   

Third, IRPAC recommends the IRS provide a provisional credit in the amount of the 
claimed withholding, until the matching process has been completed.  Where delays are 
protracted, taxpayers should receive interest on their delayed refunds.  

Fourth, IRPAC recommends that IRS Service Centers adopt policies and procedures 
that implement the instructions provided by Program Managers with respect to the non-
assessment of penalties in voluntary disclosure cases.   

These recommended changes are expected to result in a more efficient use of IRS 
resources, in addition to increased taxpayer satisfaction regarding efficient resolution of 
tax liabilities.                                                                                                                                                                       
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