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Cortified Mail
Dear

This is a tinal adverse determination that you do not qualify for exemption from federal income tax under
internal Revenue Code (the "Code") Section 301(a) as an organization described in Section 301(¢)
of the Code.

We have hereby revoked the favorable determination letter to you dated . and you are no fonger
exempt under Section 301{a} of the Code effective

We made the adverse determination for the following reasons:

You have not established that vou are operated exclusively for exenipt purposes as required by section 501{c)(3)
of the Code. Although your stated purposes include the preservation and memorralization of the history and
architecture of . your operations have instead been focused on the renovations of a single building that
1s owned and occupied by a related social club and nsed primarily by its members. As such, you are operated
primarily for the non-exempt purpose of maintaining a building for the private interests of the social club and its
members, rather than for the public. You have therefore not established that your operations do not more than
insubstantially serve the private interests of your membiers or other designated individuals or that vour net
earnings do not inure 1w the benefit of private sharcholders or individuals.

Contributions to your organization are not deductible under Section 170 of the Code.

You're required to file federal income tax returns on Forms 1120, U5, Corporation Income Tax Return, Mail
your form 1o the appropriate Internal Revenue Service Center per the form's instructions. You can get forms and
instructions by visiting our website at www irs goviforms-pubs or by calling 800-TAX-FORM (800-829-3676).

We'll make this letter and the proposed adverse determination letter available for public inspection under
Section 6110 of the Code after deleting certain identifying information. We provided to you, in a separate
mailing, Notice 437, Notice of Intention 1o Disclose. Please review the Notice 437 amd the documents antached
that show our proposed deletions. If you disagree with our proposed deletions, follow the instructions in
Notice 437,
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If vou decide to contest this determination, you can file an action for declaratory judgment under the provisions
of Section 7428 of the Code in cither:

= The United States Tax Court,
» The United States Court of Federal Claims, or
» The United Stades District Court Tor the Distict of Columbiu

You must file a petition or complaint in onc of these three courts within 90 days from the date we mailed this
determination letter to you. Coutact the cletk of the appropriate coort for tules and the appropriaie forms fot
filing petiions for declaratory judgment, You can write to the courts a the following addrossos:

United States Tax Conrt  US Court of Federal Claims US District Court for the District of Columbia

400 Second Strect, NW 717 Madison Phace, NW 333 Constitution Avenue, NW
Washington, DC 20217 Washington, DC 20005 Washington, DO 20001

Note. We will not delay processing income tax returns and assessing any taxes due even if vou file 4 petision for
declaratory judament under Section 7428 of the Code.

You also have the right 1o contact the Taxpayer Advocate Setvice (TAS)L TAS 15 an independent organization
within the IRS that can belp protect your taxpayer diglits. TAS can ofTes you help il vour tax problem is causing
a hardship, or you've tried but haven't been able to resolve your problem with the IRS. If vou qualify for TAS
assistance, which 1s always free, TAS will do everything possible to help vou. Visit www .taxpaveradvocate.irs.
gov or call 877-777-4778.

TAS assistance is not a substitute for established IRS procedures, such as the formal appeals process. TAS
cannot reverse a legally correct tax determination, or extend the time fixed by law that you have to file a
petition in a United States Court.

1f you have questions, contact the person at the top of this letter.

Sincerely,

Charles P. Rettig
Commissioner
By

Enclosure; Publication 892

ce
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Date: Nog’wbﬂf’ 5,241

intornal Revenue Service Taxpayer ldentification Number:

IRS Tax Exempt and Government Entities
Exempt Organizations Examinations

g" Department of the Treasury

Fomm:
Tax Year(s) Ended:
Person to Conlact

Employee ID;
Telaphone;
Fax
Manager's Contact Information:

Enployes 1L
Telephone:
Responss Due Date:

CERTIFIED MAIL — Return Receipt Retqjuested
Dear

Why you're recelving this letter

We enclosed a copy of our audit report, Form 886-A, Explanation of ltems, explaining that we
propose (o revoke your tax-exempt status as an organization described in intermal Revenue
Code (IRC) Section 501{c}{3).

if you agree

If you haven’t already, please sign the endosed Form 6018, Consent to Proposed Action, and
retum it to the contact person shown at the top of this letter. We'llissue a final adverse letler
dztermiﬁing that vou aren't an organization descibed in IRC Section 501{¢){3) for the periods
abova,

After wo issue the final adverse determination lefter, we'll announce that your organization i no
longer sligibie to receive tax deductible contributions under IRC Section 170.

if vou disagree
1. Request 2 meeting or telephone conferance with the manager shown at the top of this
letler.

2. Send any information you want us {0 consider.

3. File a protest with the IRS Appeals Office. If you request a mesling with the manager or
send additional information as stated in 1 and 2, above, you'll still be able o file a protest
with IRS Appeals Office after the mesting or after we consider the information.

The IRS Appesls Office k& independent of the Exempt Organizations division and
resolves most disputes informally. if you file a protest, the auditing agent may ask you to
sign a consent to extend the period of limitations for assassing tax, This is to allow the
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IRS Appeals Office enough time to consider your case, For your protest to be valid, it
must cantain certain specific information, including a statement of the facts, applicable
law, and arguments in support of your position, For specific information neaded for a
valid protest, refer to Publication 892, How to Appeal an IRS Determination on Tax-
Exempt Status.

Fast Track Mediation (FTM) referred to in Publication 3498, The Examination Process,
genarally doesn't apply now that wa've issued this lelter.

4. Requast technical advice from the Office of Associate Chief Counsel (Tax Exempt
Government Entitias) if you feel the issue hasn't been addressed in published precedent
or has been freated inconsistently by the IRS.

If you're considering requesting technical advice, contact the persen shown at the top of
this lattor. If you disagree with the technical advice decision, you will be able to appeal
ta the IRS Appeals Office, as explained above. A decision made in a technical advice
memorandum, however, genarally is final and binding on Appeals,

If we don’t hear from you

If you don't respond to this proposal within 30 ¢alendar days from the date of this letter, we'll
issue a final adverse determination letter.

Contacting the Taxpayer Advocate Office is a taxpaver right

The Taxpayer Advocate Service (TAS) is an independent organization within the IRS that can
help protect your taxpayer rights. TAS can offer you help if your tax problem is causing a
hardship, or you've tried but haven't been able 1o resoive your problem with the IRS, I you
qualify for TAS assistance, which is always free, TAS will do everything possible to help you.
Visit www taxpaveradvocate.irs,gov or call 877-777-4778.

For additional information

You can get any of the forms and publications mentioned in this letter by visiting our website at
www.irs.gov/forms-pubs or by calling 800-TAX-FORM (800-828-36786),

If you have questions, you can contaci the person shown at the top of this letter.
Sincerely,

[ VR S B

Maria Hooke
Director, Exempt Organizations
Examinations

Enclosurss:;
Form 4621-A
Form 888-A
Form 6018
Publication 892
Fublication 3408

2 Letter 3618 {(Reov. 8-2017)
Cataloy Mumber 34800F



“}j‘g;;ggggwm T Peparemient of the “!'rmgs::fyv ropviad Rewoie Sorvwy Schedule Mo, o
Explanadon of Items Exhibit
Name of Taxpayer Year/Period Ended
e e L Augast 31, 20XK
Issues:
(1} Does the (hereafter “the Foundation™)

qualify for exemption under Inlemal Revenus Cude (IRCY § 50H)(3)7
{2} if the Foundation doesn't qualify for exempt status, what is the effective date of
revotalion?

Facts:

The is a corporation located at
that effactive Decamber 12, 20XX wasg recognized as exempt under IRC § 501{(¢c)(3) as furihﬁr
described under IRC § T70(B) ANV,

The Foundation is located at the same address as the (hereafler "the "4
The was recognized as exempl under IRC §501(c){(7) in August 19X, The Foundation’s
books and records are maintained by the accounting department, the Foundation’s books
and records are included in the books and records, and the Foundation is included as part
of the external audit.

Foundation Application Form 1023 and Organization

Form 1023, Application for Recognition of Exemption under § 501{c)(3) of the Internal Revenue
code, received by the IRS on May 15, 20XX. The Form 1023 was signed by
on May 3 20XX.

in Part 1 of the Form 1023, Line 11, the Foundation was incorporated on Decamber 12, 205X
in Parl V of the Form 1023, the original Board of Direclors were:

Name Tile Mailing Address

Diractor f President
Director / Vice President
Direclor 7 Bewelary

The Form 1023 was analyzed. Below is a summary of the relevant paris of this analysis:

= in Part Vi, Lins 1b, the Foundation would provide goods, services or funds {o
organizations and the Foundation provided an attached explanatory summary.

e That summary states that the Foundation will provide grants to the for the pumpose
of preserving the historic building and to provide funds for the preservation of other
historic buildings in the fulure.

o I Part Vill, Line 13a, the Foundation indicated that it would make grants, loans or other
distributions {o organizations, that the Foundation would have a contract with each of
those organizations, and that the Foundation reguired a grant proposal. The Foundation
provided an attached explanatory summary.

Foumn 88@1’&{1&@&& Department of the Treasury - Internal Revanne Service
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Form S86A Drepertnens af :Ey:*l’;m?z}* « Inzermad Revenun Sepvice Sfche’ch’;ie o, or
Explanation of Items Eshibit
MName of Taxpayer Year/ Period Ended
Avgust 31, 208X

&

That summary slates that tha Foundation will operate with the principle purpose of
preserving the historical and architecturally significant building aikd other similar
structures, Grants will bemade tothe  to preserve and protect the  Building. There
may be foundation grants of similar nature in the future

IrnPart VI, Line 15, The Foundation stated that the  has the authority to appoint the
Foundation's Board of Directors. The  will apply for grants for the preservation of the

building. The officers of the will be elecled by the
Foundation Board and will work with of in maintaining its
indepsndence.

included with the Form 1023 was a copy of the Articles of Incorporation. These arlicles ware
analyzed. Article Four states in relevant part, that the Foundation is organized and operated
with particular focus on the building occupied by the  andthe downtown Area,

Included with the Form 1023 was a copy of the bylaws. These byvlaws were analyzed. Below is
a summary of the relevant portions of these bylaws;

&

in § _, the affairs and business of the Foundation shall be managed by a Board of
Directors. This board shall have at least 0 directors and no more than 0 directors. The
directors are appointed by the Board of Governors of the . The directors must be
members of the .

in§ cofthe bylaws, part |, the Foundation may (but is not obligated o) conduct
educational programs and tours of the . for which a fes no greater than necessary
{o defray event expenses may be charged.

in§ of the bylaws, part | any action in furtherance of the purposes set forth in thase
Articles that relales to the exterior and interior structural architecture of the building
occupled by the . shall bataken onty after consultation with——and the approval
of-ihe appropriale officials of the {or

tacks jurisdiction, then after the consuitation with--and approval of—officlals of any other
organization that is an authority on the preservation of the architecture of the

building and the area).

MNarrative Descriplion of Activities

Altached to tha Form 1023 was a narrative description of activitias labeled as Part IV. This
narrative was analyzed. Below is a summary of the relevant pars of that analysis:

-

OnPagei,the  building has been listed onthe by
the as of Aprit 16, 20X, All work on the exterior of the
building must be reviewed and approved by the of the

, pursuant to standards established for the

The building (alzo called “the Bullding®} is located in downtown on public
sireats with iis architecture visible to the public. There are numerous events hald at the
Building during the year to which non-members of the genara! public are invited to
attend. During the past months, the estimates that more than 0 non-

Foon -88‘5«1@{%,&%} Depariment of the Treagury - Internsl Revenue Servies
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Form BROA Dreparementef tie Veessey - Internal Rovenue Service Schedule No. or
Explanation of Items Eshibit
Name of Taxpayer Yeat/Period Ended
August 31, 206X

members atiended such avents in the Building and had the opportunity to enjoy the
interior architecture of the Bullding.

o OnPage 3, in the first full paragraph, any proposed preservation or repair projects by the

Feundation raust be firs! reviewsd and approved by of
{hereafier 1. No projects shall be undertaken by the Foundation
unless approved by Al projects shall be pursuant o 2 eonlract belween the

Foundation, the and

s ThaFoundation intends to conduct two principle activities: (i} review proposais and fund
projects to preserve the historic building, and i) raise funds to support these
prasarvation projects, The will identify pressrvation projects nesded by the
Building and submit proposals to the Foundation. i the project is approved, the
Foundation wilt fund all or & portion of the project Tha Foundation expacts to spend
0% of ite time engaged in s actinty, The other 0% of the time will be spent in fund
raising aclivitles.

Argument for Foundation Exemption and Agreement
Attached fo the Form 1023 Is & leHer from dated May 15, 20XX and signed
by that summarizes the legal argurnent for why the Foundation should be

exempt under IRC § 501 {C)(3). The legal argument i summarized below:

o Organizations that preserve one particular structure or several structures in a historically
significant area have both been recognized as exempt (Revenus Ruling 86-48, 18861
C.B. 243; Revenue Ruling 75-470, 1975-2 C.B. 207).

s In order to ensure that all Foundation activities and expenditures advance iis exempt
purpose, the Foundation and the have executed a confract with

to review and anprove gll preservation activities and

axpenditures,
tncluded with the Form 1023 was the agreement dated April 18, 20XX between Liha
and the Foundation. The following is 2 summary of that sgreement:

° agrees lo review any project involving the  Building thatis proposed Lo be
undertalktan by the Foundalion.

2 © shall evaluate the proposals against the Sacretary of the interior's
Rehabilitation Stands for Preservation Projects, however may approve a
proposal even if i doss not comply in alt respects with such standards.

s 1he Foundaiion shali not underiake any project unless certifiss thatthe

project work is imporiant fo the historic preservation of the Building.

e Tha Foundation need not comply in all respects to all standards in every situation.
The Foundation will reimburse at the market rate for architectural reviews by a
principle architect in the , area plus a percentage for overhead.

» The Foundation agress o prepare a bassline report of the existing conditions of the
exterior and inlerior structures of the Building,

Forms 88 6“!%.(}2“,&%} Depanment of the Treasury -~ Intemal Revenue Service
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Fomn 886A Ut of the |reasusy - Intanal Reveme boeres Schedule Mo, or
Explanation of ltems Hxhibit
Name of Taxpayer Year/ Period Ended
August 31, 205X

s The duration of tha agreement is vears from the date of the agreement execttion.
This agreement will automatically renew for subsequent terms of years unless
nctice is given in wiiting by one of the three pariies,

s+ The agresment can be terminated with a 80 day written notice hy any of the three
parties.

Because of the references to the of , the webslte for
of was analyzed. The information from this websife is
summarized bolow,

e e entily organized in 18XX and incorporated as a
non-profit in 189XX
® is a membership organization with over O mernbers that is the primary
advocate for the preservation of the reglon’s historic structures
advocates the use of historic tax credits to fund historc preservation
On s website, dees not claim to be an exempt organization describad In
IRC § 5014(c)(3)

e @

Fomn 980 Summary

The Form 990, Return of Organization Exempt From income Tax, for the years ended
8/31/20XX and B/31/20X X were analyzed. Both years are, in ralevant part, summarized
balow:

BI31IZ0XXK B8i31720XX
Part | Summary
Line 8 Contrbutions 0 0
Lins 10 Investments 0 0
Line 11 Other Revenue 0 _0
Line 12 Tolal Revenue ] 0
Line 13 Grants paid 0 0
Ling 17 Olhor Expenses 0 0
Line 18 Total Expenses 0 0
Ling 20 Tolal Assels 4] 0
Ling 21 Total Liabilities 0 o
Line 22 Net Assels -0 -0

Part X Siatement of Functional Expanses

Line 1 Grants

Line 11g Other expenses
Linge 20 Interest

Line 24a Project Cosis

o e o
QOO0
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Form 38653 ! ])eg;mnt:‘m af thy Treamey - Irgormsl Revene Serviee . Schedule NO.:OZ‘
B ‘xPlanation of Irems Bxbibn 3
MName of Taxpayer Year/Petiod Ended
S . August 31, 205X

Part X, Balance Sheet BI31/208 X BI3120XX

Line 1 Cash (norn-interest) 0 0

Line 2 Savings 0 0

Line 3 Fledges 0 0

Line 4 Accounis Receivable 0 Q

Line 16 Total Assets 0 0

Line 17 Accounts Payable 0 "

i.ine 26 Other Liabilities 0 0

Line 27 Uniestiicled net assets -0 -0

Line 33 TotalNet Assels -0 -0

Line 34 Tolal Net liabilities & net asssts 0 0

For the vear ended BI3120XX, ths board officers are {Pregident), {Vice

President), {Secretary. ig the CEO and iz the CFO.

initia! Interview and Tour

On May 2, 20X the was touwred and an initial interview was performed. Those attending
the interview were (Chief Finance Officer), {Pricr CFQ) and
{examiner),

When examiner arrived for the interview, examiner didm't get more than a few feet inside the
building before the  staff stopped examiner. Non-members cannot wander freely around. At

the time of the interview, according to , ihe Foundation preserves historic
structures, principally the buiiding. The Foundation doesn't own the building and thers
are no fagade conservation easemants on the bullding The approves all

projects carned out by the Foundation,

There are no public tours provided fo the public. The panciple people seeing the interdor of the
buitding are the membaers and their guests, At the time of the tour, one large room was camying
out an activity sponsorad by a member, That member had several guests that were aftending a
lecture. The staff made sure that those guests could only use the room and the bathrooms. The
restof the  facilities and building were not open to the guests lo use,

Information Document and Request
On June 8, 20X the RS examiner asked for the following information:

o Minutas of meetings for the fiscal years ended B/31/20XX and 8/31/20XX
e The Chart of Accounts for the fiscal years ended 8/31/20XX

Form B86-Agwesy
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Eonm S86A Urpgrirent of the Vamsdey  Inrernsl Beveme Seeser Sehedule No. of
Explanation of Irems Exhibit
Name of Taxpayer Year/Pesiod Ended
August 31, 20XX

A copy of the account summaries and accounting worksheets used that connects the
books and records to the Form 930 retums

An explanation of any allocated expenses for overhead

A copy of the confract

Substantiation that non-members attended events in the building for the fiscal year
endead 8/31720XX thal includes—but is not limited to-what these events were, how many
attended, the purposes of the events and if these individuals were guests of a member
or members

Substantiation that demonstrates that the

Foundation is carrying out charltable activities

The responee dated August 156, 20XX was analyzed. The response consists of & cover
taller frum The summary of this lelter Is given below

& & o ¢

Foundation board minutes for August 31, 20XX and August 31, 20XXis included

Foundation chart of accounts

Reconcilistion of the books and records to the Form 680

$0 of the Foundations’ directors’ expenses are allocated percent of the

director's compensation

Certification that the building is listed inthe 3
agreament. This certification provides, inlarge part, the basis for the IRS

approving the Foundation's application for tax-exemption under IRC § 501{c)(3).

The purpose of the agreement is for to review any project involving the

building to determine whather the project, or aspects of i, are for historic preservation of

the building.

With regards to DR e #86, it is imporiant to note that the public benefit and purpase

for axemption, generally spesking Is not due {© the public use of the building butis dus fo

the maintenance, rastoration and overall ability of the Foundation to preserve the

building s that the public can view the architectural significance of the buikding.

A letter from . the altorneys who handled the original Form 1023 application

for the Foundation. The mamorandum clearly identifies the basis for which the IRS

awarded the Foundation its lax-exemption.

Each portion of the response was analyzed. Inthe Uctober 18, 20500 minute. The relevant

paris of the minute and CFO report is summarized below
e The foan will ba fully disparsed in 0 to 0 days and will have a principle balance
of §0

The principle and interest paymenits will be 80 par month or 30 per year

The loan is a O-year loan with a fixed interest rate of 0%

When the Foundation makes disburssments {0 , it is accounted for in the
program services fine, & dossn’l get capiialized on the or the Foundation’s books.
This is typical of 501{c)3).

Foun 8*86*&3&&4«&3} Departraent of the Treagusy - Internsl Hovenee Bervies
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Farm 886& Srrpanmant of e Tasseey - Intormat Bevenue Bervee Sehedule MNo. or
Explanation of Items Exhibit
Name of Taxpayer Yenr/Period Ended
August 31, 20XX

« There are four avenues for fund-ralsing: {1} annual events such as the
and the {(2) annual giving and one-time gifts; (3} reaching out to corporations who
are not members; (4) plannad giving
The planning mesting determines what i done at the
The Foundation ensuies that Foundation money is spent on presetvation iniliatives for
the downlown ¢lubhouse

« When the Board approved the project, the understanding was that the Foundation
would carry the cbiigation for the note to fund the project

e The project knocked out 30 in Infrastructure that had been looming for many
years. There s a comprehengive isl hat is being updated consistently

» How can the Foundation ralse additional funds o allow for more progress to be madse’?
A suggestion was 1o have a Foundation dirsclor sit on the planning commitlee

e Mow can the Foundation help the event? Pul the word out and encourage
sponsorships,

The November 29, 20XX minuie is summarized below,

o The main sowrces of revenus havs been the & event every other
year and the program

We count on 30 to §0 from the

The main focus is to ralse funds to pay for the project, which was %0

The debt service is $0 per year for this project

The lpaned the funds {o the Foundation for the project

The expanse relates to the HVAC loan from the

The Chart of Accounts shows the following accounts:

5 9 © ¢ @

e Account Mole Payable -~ HVAC at §0
e Account shows $0 retained earnings

o Account shows interest expense of §0

» Account shows charitable donations of 30

The Trisl Balance is cross referanced fo Parts Vi, 1X and X of the Forrn 800 for the fisosl year
anded 8/31/20XX.

The {in}) N has been listed in the
{on) April 18, 20XX. The agresment belween o . the
and the Foundation i the same agreement that was atlached to the Form 1023,

Because of the reference in the minutes to the event, the  website was analyzed, In
refevant part, the event is for members and thelr guests to gather for an
elegant evening of entertainment, food, drink, socializing, and bidding on auction items in

support of the

three foundations: the Foundation, the Foundalion and the
Foundation.
Form 88@-&{%%4«&} Deparonent of the Toeavwy - Internal Revenue Service

7



Form BRGA Drepastrent of the Treasory - Ineenal Revenue Servae Sehedule Mo, or
‘‘‘‘‘ - Explanation of Items Exhibit
Name of Taxpayer ' Year/Period Ended
August 31, 20XX
The consists of 0 business, professional and civic leaders and their families, The
has 0 * " that carry out a variety of adlivities and invite guests to participate with
the members and their families in their activities. The hosts an annual

commemoration bangust and inviles non-members to this activity.

According to {ses Altachment One) HVAC stands for Heallny, Ventilation and
Ajr Conditioning, it's a whole system with the sok pumpose of making the indoor environment
comfortable.

and Foundation Promiassory Noles

Tha promissory note botweon the and {see Attachment Two)
was analyzed. The {erms of the note are summarized below:
s [his s a commercial nole belween the  and with & principle amoont
of $0
o The date of the note is June 12, 20XX, the interest rate is 0% and the maturity date s
June 12, 206X
e Ariicie Two, the promises o pay the amounts advancad up {o the maximum
principk balance of $0

+ Artlicle Seven: the agress to make 0 payments of $0 beginning on February 12,
20000 with payments thereafter due on the 12% of each month and the unpald principle
and interest dus on June 12, 20X(¢

o Article Nine: the loan purpose is to pay for zero component projects at the downtown
clubhouss
Article Ten: the nledged its fing aris collection as collateral
Article Nineleen: obfigation to pay the loan is indepandent of any obligation of
any other parson who has agreed to pay the loan

e Article Twently: the note cannot be amendad unless made in writing between and

e« Anticle Twenty-Seven: , Chief Finance Officer, signed the note on
behaif of the

Omn the same dale a8 he loan belween snd the was comploted, the
lvaned the monay to the Foundation {see Attachment Thres). The terms of the note are
summarizad below:

e The principle amount of the loan is $0

=« Thoe interest rate is 0% with a maturity date of June 12, 20X

« Ardicle Five states that during phase 1 of the loan, 7 payments of accrued inferest will be
made baginning July 12, 20XX, thereafler there are U payments of $0 beginning on
February 12, 20XX with the fing) payment being dus on June 12, 20XX

« Ardicle Seven states that the purpose of the loan is to provide funds for zero component
projects at the downtown clubhouse

e Arilcle Ssvenicen: , President, signed the note on behalf of the

Foom 836-&{%.«%@ Bepanment of the Treasury - Internal Revenne Serdes
8




Fomn 886A | Demronmt of the Trozury - lntzmel Reverase Savice Sehedule No. or
o ExPlanavon of liems Exhibit
Name of Taxpayez Year/Period Baded
August 31, 20XX

Law:

Organizations organized substantially for pleasure, recreation, and othsr non-profitable
puIneses, of to suppart such purposes, are exempt under IRC §501(c)(7). The axemption of
sodial clubs is based on the logic of allowing members to pool their funds for recreational
purposas, rather than for a compalling public benefit. Congress granted exemption so that
these membership pools would not ba taxed twice (at the member level and at the
organizational level} (see Porilland Golf Club v C L.R. 4987 U.S. 154, 110 S, Ct. 2780 {1880)).

Exempt function mcome means the gross income pakd by membars of the organization, their
dependents and guests goods, facilities or services in furtherance of the purposes constituting
the bagls forexemption of he organization {(IRC Section 512(@)3)(B)). The term "unrelated
business taxable Incomea™ efers to gross income derivad from any trade or business unralaied
to the purposes for which the organization is exempt (IRC Section 512(a)(1)). With regards to
unrelated business taxable income, theare are spacial rules applicable to organizations
dascribed in IRC Section 801(c){7) (IRC Section 512(a)(3)(A)).

Rev. Proc, 71-17, 1971-1 C.B. 683, sets forth guidelinas for determining the effect gross
raceipts derived from use of a social club's facilties by the general public have on the club’s
exemption from federal income tax undsr saction 501(c)7) of the Code, The procedure defines
the term “general public,” as persons other than members of a club or their dependents or
guests.

Exemption under IRC § 501{c){(3) is provided for organizations that are organized and opsrated
exclusivsly for charitable, religious and educational purpeses with no part of the net earnings
inuring to the bensfit of any private sharehokder or individual (IRC § 501(c)(3)). Inurement is
benefit to an individual member of the omganization (Treasury Reg. Section 1.501{c}3)-1{e}{1}).
The prohibition against inurement is absolute; the organization loses its tax-exempt status if
aven a small percentags of income inures to a private individual (Church of Scisntology of
California v CIR, 823 F.2d 1310 {1987)}. An organization's nat garnings may inure to the bensfit
of private individuals in ways other than by the actual distibution of dividends or payment of
excassive salaries. The payment of expensas and expendiures on bahalf of a private person is
also prohibited Inuremnent {(Founding Church of Sclentology v Uniled States, 412 F.2d 1197, 188
Ct, Ch 480).

Charitable purposes ars: Religious, Charitable, Scientific, Testing for Public Safety, Literary,
Educational or prevention of cruelty to children or animals (Treasury Reg. § 1.501{¢)(3)~
(1)), The term “charitable” as used in IRC § 501(c){(3) is used inils ganerally accepted
legal sense (Treasury Reg. § 1.501{c){(3)-1(d}(2)). The Historic Preservation Act of 1966 (16.
U.S.C. §s 461, 470) provides that  is a national policy to preserve the public use of historic
sites, buildings and objects of national significance for the inspiration and benaflt of the people
of the United States.

*Conservation Purposa” means the presarvation of an historically important area or a cerlified
historic structure (IRC § 170{hM4}{A}{M)). A certified historic structure means any building,
structure or land which is listed in the National Register (IRC § 170(h}4)(C)). Inorder to be
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considered to be exclusively for conservation purposes, the intsrest must have written
restriction(s} or wrilten equitable servitude(s) that limils the use of the property (Belk v CIR, 140
T.C. No. 1 (2013) aff'd Belk v CIR, 774 ¥ 3d 221 (2014)) and prohibits any change in the
exterior of the building which is inconsistent with the historical character of e property (IRC
§170th 4 BYYDY) in perpetuity (IRC § 170(h)(5)). The organization enforcing these rastrictions
st have the resources o manage, and authorlty to enforce, the restictions (IRC
§170(ANBHINGY).

A non-exempt entity that substantially benefits from the activities of the exempt organization,
and exerts considerable control over the exempt organization and how the exempt organization
carrias out ie activities means the exempt organization is being used as an instrument {o
further the private benefit of the non-exempt and doss not qualify as tax exemot (Est. of Hawail
v Commissioner 71 7.C. 1087 (1879)).

An organizafion formed {o promote an appreciation of history through the acquisition,
restoration and praservation of bulidings having special historical or architectural significancs,
and afler the building is restored opening the structures for viewing by the general public with #s
operations financed from admission fees {o the restored buildings and from contributions from
the public is educational and charitable within the meaning of IRC § 501(c)(3) because itis
operated like a museum (Revenue Ruling 75470, 1978-2 C.B. 207, 1975).

An organization formed for the purpose of preserving the historic or architectural character of a
community through the acquisition and occasional restoration of historically or architecturally
significant properties, and subsequent disposition of those properties subject to restrictive
covenants that generally restrict the use and enjoyment of the property granted in perpetuity by
controfiing its physical or visual aspacts to such a degree that the organization has the right to
bar any interior or exderior aterations without the consent of the organization is educational
within the meaning of IRC § 501(c){3). These restrictive covenants preserve the designated
propertias in thelr historical state for the benefit of the public, rather than merely ensuring their
conformity to locally imposed standards. (Revenue Ruling 85-48, 1985-1 C.B. 243).

Artorganization will nol be regarded as exempl under IRC § 504{c)(3) I more than an
insubstantial part of itz activiies 18 not in furtherance of an exempt pumoess (Treasury Reg
§1.501 {33 1{c)(1}). The purposes toward which an organization direcls its activities, and not
the nature of the activilies thamselves, determine whether the organization meets the
oparational test (B.S.W. Group Inc v Commissioner, 70 T.C. 352, 356-357 (1978)}). The
requisite purpose for tax-exempt status under IRC Section 501(c)(3) does not simply consist of
a charitable motive, but rather requires that the organization is operated to accomplish that
purpose (Partners in Chanty incv CLR,, 141 T.C. No. 2 201 3)).

An organization is not organized and operated exclusivaly for one or more charitable purposes
uniess it serves a public rathar than a private interest (Treasury Reg. § 1.50He)(3)-1(d)(13{i}.
An organization & not dedicated o one or more exempt purposas i it assels are not dedicated
to an exempt purpose (Treasury Reg. § 1.504c)(3)-1(b){4)). An orpganization is required to keep
records, substantiate its activities and reflect those activities in its returns (IRC §§ 6001, 6033).
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Name of Taxpayer

An organization's net earnings may inure {o the benefit of private individuals in ways other than
by the actual distribution of dividends or payment of excessive salaries (Founding Church of
Sclentology v United States, 188 Ct. CL. 480, 412 F. 2d 1197 (1989)). Upon a conclusion that
relevant facts reveal privaie benefit, the organization will not qualify as operating primarily for
exempt purposes absent a showing that no more than an insubstantial part of its activities
further the private inferests or any other nonexempt purposes {see Amercan Carmpaign
Academy v C.LR,, 82 T.C. 1083, 1066 (1882)).

For purposes of determining lax-exempt stalus, factors indicating prohibited inurement and
private benefit includes control by the founder over the enlity's funds, assets and
disbursaments, use of antity moneys for personal expensas, and loans to the founder showing
a regdy private gsource of oradit (Treasury Reg. § 1.801(0) (33 1(d)(in).

A nonprofit organization formed to dredge 2 navigable waterway fronting the properiles of its
members does not qualify for tax exemption under IRC § 501(c){(3) because the waterway was
litthe used by the general public, but ite navigability greafly affected the value of the members’
propediies. The Court held that because the benefit {0 the general public was incidental and the
organization was using its funds to foster private interests the organization was serving private
interests and so was not charitable (Benedict Ginsberg v Commissionar (48 T.C. 47 {1968)).

An organization that has educational aspects because of its close relationship to edusation and
training of apprentices is sfili not organized and operated exclusively for educational purposes
bacause providing education is not #s primary purpose or function. The primary purpose or
funclion was improving working condifions of a group of iaborers, and the educational aspecis
are incidental fo that primary purpose (Revenue Ruling 588, 1950-1 €.8. 121}

An organization formed to organize, host, conduct and sponsor educational and other charitable
activities in its faciliies was found to not be exempt. Whils the organization carried outf a few
charitable and educational activities, these were incidental to its primary activities of operating a
sommercial conference center {Arlie Foundation v IRS, 283 F. Supp. 2d 58 (D.D.C. 2003)).

Because the chapter house also serves as a center for the soclal activities of s members and
is not under an integral part of the college or under direct control of the college, a college
fraternity that maindains & chapier house for aclive members who are students of the school s
not exermnpt under IRC § 507(c)(3) but is axempt under IRC § S01{cH7) (Revanue Ruling 66-
573, 1969-2 £.B. 125).

4 donation Is a git defined as a voluntary transfer of property to another without consideration
{Seed v Commissioner, 57 T.C. 265, 275 (1971)). If the amount of the donation does not
exceed tha benefit received by the donor then no charitable contribution has besn made
(Dedong v C.LR., 38 T.C. 896 (1961)). Payments for services received ara not charitable
donations (Hemandez v C.L.R. 490 1.8, 680, 108 S, Ct. 2136 (1988)). By retaining confrof and
deriving personal benefit from the transferred property, no gifi has been made (Davis v C.1LR,,
81 T7.C. No. 49, 81 T.C. 805 (1883)), Organizations that {acilitate tax avoidance schemes do not
gualify for exemption undar IRC §501(c){(3) (Church of World Paace Inc, v Commissioner T.C.
Memo 1994-87 (1904), aff’d 52 F.3d 337 (10" Cir. 1995)). In this case, the church used ite tax-
exempt stafus io create a circular {ay avoidancs scheme. Individuals made tax-deductible
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donations to the church. The church returned the funds in the form of tax-free "housing
allowances”.

The presence of a single non-exernpt purpose, i substantial in nature, will destioy the
axemption regardiess of the number or importance of truly exempt purposes (Better Business
Bureau of Washinglon D.C. Ine. v United States, 326 U.S. 270, 283 (1048)).

An exemption ruling or determination letter may be revoked or modified retroactively if the
organization omilted or misstated a matorial fact or oporated in @ manner materially different
from that onginally represented to the IRS (Treasury Reg. § 801.201(n)(6), see Partners in
Charity v C.LLR. {IBIDY).

Taxpayer Posltion:

The lefior from dated August 15, 20XX signed by providas the
basis for the Foundation's argument that the Foundation quallfies for exemption under IRC §
5037(c)(3) (see Attachment Four). The lelter is suminarized below,

» Asset forth in the Form 1023, the Foundation's organizational and operational purposes
are the preservation of the history and architecture of with particular focus on
the building occupled by the {"*the building"}.

e Tha building is a designated city landmark that has been enjoyed by locals and {ourists
on a daily basis.

e As the driver crosses the , the building is the first building sesn when
using the bridge and traveling into .

» 1heterm charitable is used in s generally accepled legal sense (Treasury Reg. Section
1.580T{cH3-H{d)}2)).

e Through the Natlonal Historke preservation Act of 1865 (80 Siat. 815, 16 U.8.C. 470 &t
seq){*the acl™), the preservation of historic buildings and education of the public about
the hislorical and architectural significance of structures qualify as charitable and
educational purposes (see Revenue Ruling 75-470, 1875-2 CB 207, Revenue Ruling
8549, 1986-1 CB 243),

= The act declared & a national polley {o preserve for public use historic sites, bulldings
and objects of national significance and authorized the Secretary of the Interior to
contract with states, municipal subdivisions, businesses and individuals (o restore,
reconstruct, rehabilitate, preserve and maintain historic sites.

e Revenue Ruling 856-49 (IBID) involved an organization formed to preserve the historic
and architectural character of s community through acquisition, occasional restoration
and subsequent sale of the property wilh restrictive covenants on the property in order to
preserve the historic or architectural significance of the properties.

¢« Revenus Ruling 75-470 (I1BID) concluded that a non-profit formed to acquire, restore
and preserve bulldings having historic or architeciural significance and o open such
buildings Tor viewing by the general public qualifies the organization for exemption under
IRC Section 80H{c){3).
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Every yaar, there are soms events held at the building which are attended by
members of the public who are not members of the (such as the

@

celebration for all inthe arsa).
e Fursuant o tha Ad the created and maintaing the
Fhe building has been in- since Al 18,
20XA.

« All projects funded by the Foundation must be independently reviewed by the

roust confirm that any Foundation proposed project is
consistent w;ih the Foundalion's exempl purpose.

e« Tho sgroement between the Foundation, the and was
included in the Information Document Rasponse dated August 15, 20XX
s The agresment provides that projects funded by the Foundation will be

Irited to preses vation and rapair of the building exterion, and to the Interior to e extent
necessary to preserva the building and its structural integrity.

« The Foundation has operated consistant with and in furtherance of its charitable
puipose.

o The Foundation shepherded the building's application for recognition on the

and has supported various projecis to preserve and maintain the building.
= Various projects included wall and exterior wall repairs, roof replacements, lining roof
drains, plumbing repairs and upgrades throughout the interior walls and repair of the
main sewer drain and lateral sewer lines.

¢ The Foundalion is currently doing fundraising o support a $0 exterior restoration
project.

s Thesa projects bensfit the public by preserving the historic building.

o Inthair agreament, the ardd the Foundation have agreed with that if
the building is aver sold or the is dissolved, ths depraciated value of the
presarvation projects funded by the Foundation must bs repaid by the to the
Foundation so that such funds can be used for other IRC Section 501(c}{3) aclivities.

Govarnment Posltion:

11 vider (o gualify for exemplion under IRC § 501(¢)(3), the Foundation must be cperated
exclusweiy for charitable purposes {(IRC § 5{]1{4:){3). Treasury Reg. § 1.501(cH{3)-1{d}{i}). The
purposes toward which an organization operates determine whether the Foundation meets the

operational test (B.85.W. Group v Commissioner (IBID)).

The Foundation's goveming body is appointed by the goveming body of the . The
Foundation's governing body have to be members of the The Foundation is located at the
samé address as the , iis activities are accounted for by the accounting depariment
and its activities are included inthe books and records.

While the Form 1023 asseris that the building is open for the public use of thousands of psople

ard (he letier dated August 15, 20XX asseris that use the clubon , e
Foundation did not provide any substantiation of this alleged use even when asked for it. At the

tima of the intlial interview, the facilitles are gvallable for the members to use and invite
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guasis to attend. The websile stales that non-members are invited lo participate in
activities. These non-mambers are quests of the and so are not members of the general
public {IRC Section 512{a}{3XB}, IRC Ssction 512(2)(1), Rev. Proc. 71-17, 1871-1 C.B. 683).
Absent substantiation of the public use of the buliding (as required by IRC § 8001), the
conclusion Is that there Is no public use of the building. Bacause # is not open for public uss,
unlike the organization described in Revenue Ruling 75470 (IBID), the buikding B8 not opeialed
by the Foundation or anyone elae like a museum.

Tha historic bullding owned by the is in the and 20 is 2 cerlified
historic building a8 defined in IRC § 170(h){4)(C), and the preservation thereof is a consarvation
purpose (IRC § 170(M)(8YA)Iv)) | thare are writien restrictive covenants (Revenue Ruling 86-
48 (IBID), Belk v Commissioner (IBIDY). Al the time of the initial interview, & was stated that
thara I8 no fagade conservation sagemeant on the bullding.

The Foundation asseris that the has some form of expenditure controf, or
an enforceable approval process that prevents the Foundafion or the from doing routine
maintenance, interior decoration or other improvements to the intarior of the bullding. A review

of that agreement shows that the doasn't have to comply with the
Depariment of Interior's required pressrvation practices, and the Foundation doessn' havs to
abide by a decision made by the . These are not restrictions covenants.

For that reason, this agreement is not substanfiation of any written restrictions (as required by
IRC § 6001 and Belk v CIR (IBID)).

Becauss the and the Foundation can ignore the recommendations made by the
even if there were restriclions, they are not granted in perpatuily (IRC Section
170{h)5)), the doasn't have the written authonty to enforce any restrictions

that exists (IRC Section 170{h}{4)(B){il)(il}), and the relatlonship between the  and
can be terminated with a 90 day notice (which is evidencs of & lack of perpetuity of
the implied restriction(s)). The below facts further Hllustrate this issue.

The borrowed funds from in order to pay for an HVAC system. On the same
day, the Foundation borrowsd the surme amount of funds from the . Tha Foundation pays
the sameg amounttothe  as the in rasponsible for paying fo s creditor :
According to its books and records, the Foundation is paying for an HVAC system.

The implementation of an HVAC system paid for by the Foundation effectively eliminates the
argument that the agreement with disaliows the Foundation from doing any
improvements to the interior of the building. Obvioustly, this agreement has no effect on the
activities of the Foundation.

In conclusion, this agreement is not substantiation that any enforceable restrictive covenants in

place in perpetuity by {or anyone else) to enforce restrictive covenants
{see IRC §§ 6001). Bacause of these fallures, the activities paid for by the funds obtained by the
from are not considered to be activilies carried out for a conservation

pumpose {Belk v Commissioner (IBID}). Without a conservation purpose, the Foundation is not
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operating like the organization described in Revenus Ruling 86-49 (IBID) wherein restriclive
covenants were usad to praserve and protect historic buildings.

{hat tha historic building can be seen by the public is not enough to qualify the Foundation for
exemp status, the Foundation’s principle activity has to congist of charitable purposes which, in
this case, includes preserving the historke huilding for the public bensfit {see Nalional
Preservation Act of 1986 (IBID), IRC § 501{c)(3), Treasury Reg. §§1.501(c)(3)-1(d)(1){i)}) and
1.501 {&3{3)-1 {£3i{1); Ravenus Ruling 58-8 (IBID) and Aslie Foundation {IBID)).

The Form 1023 siated that e would propose restoration projects to the Foundation for
the Foundation to approve The Form 1023 slales that thls comprises an estimated 0% of the
Foundation's aclivitios. The othar 0% of activities congisted it canrying out fundraising.

In the Uctober 20X X minute, the planning committes decides what iz done with the

building. From this minute, it is clear that the Foundation dossn't have a director that sifs on thal
planning committes. The put up collateral and obtained a loan. Thase loan procesds were
then given to the Foundation as a loan lo pay for the HVAC system.

There is no subslantiation that the projects ware provided o, or approved by, the
Foundation. There is no subsiantiation that the Foundation oblained the funds, decided how
those funds were to be usad or had any part in the approval process that outlined the use of
those funds (ses IRC § 6001). While the loan amount was reporied on the Foundation's Form
980 in the total llabilities, the HVAC assef valus was not reporied on the Foundation’s Form 680
in tha balance sheal

The only conclusion that can be reached is that the Foundation does not own the HVAC system
that it s paying for. While the HVAC system may notbe seenby the  members, these
mambers certainly banefit more from the presence of the HVAC system in the building then
does the general public (who has no access to the building). Because this activity serves a
private inferest more than a public interast, this activity is not a charitable activity (IRC §

01 (0)(3), Treasury Reg §1.501 ()81 ()1 )i

Payment for the HVAC maans that the assets of the Foundalion 2is not dedicated for a
charitable purposs (in violation of Treasury Reg. §1.501(c)(3}-1{b}(4)). For this reason, the
Foundation does not qualify for exempt status {Treasury Reg. § 1.501 (¢){(31-1{B)(4)).

From the board minutes, the Foundation oblains from the a listing of repairs the

desires to have completed and raises funds to pay for those repairs. i is clear that operationally
the primary purpose of the Foundation is o suppori the in carrying out activities

{see B.5.W. Group Inc v Commissioner {IBID), Partners in Charity v C.1.R. (IBID}).
Operationally, the Foundation i3 an instrument of the that operates to further the non-
charitable purposes of the {zea Est of Hawai v CLR.(IBID)).

Just because the is an exempt organization under RC § 501 (c)(7) does not mean, or
imply, that ifs activities are to benefit the public interest. Tha purpose for organizations ke the
being granted exemplion was to preciude double taxation on the same money (ses
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Portlend Golf Club v C.LLR. (IBID)). While the s not prohibited from doing charitable
activities directly or indirectly through the Foundation, the Foundation has to demonsirate that
these activitiss ars charitable activities that benefit the general public (IRC §§ 501{c)(3), 8001).

The Foundation is using donations (primarily from the members of the } to support the
exermnpt aclivities of the - A donation i a gift defined as a voluntary transfer of property to
another without consideration (Seed v Commissioner, 57 T.C. 265, 275 (1871)). If the amount
of the donation does not excesd the benefit received by the donor then no charitable
contrbution has been made (Dedong v C.LR., 36 T.C. 885 (1861)), Payments for services
recalvad are not charitable donations (Hemandez vC IR 420118, 680, 168 & Gl 2135
{1988}). By retalning control and deriving personal benefit from the transferrad property, no gift
has been made (Davis v C.LR,, 81 T.C. No. 49, 81 T.C. 805 (1983)),

Not only does the benafit, but the members who make these donations benefit. instead of
paying dues or other charges that are not tax deductible to make these repairs, the donating
members receive tax deductible donations that provide repairs to the theraby indirectly
benafiting themselves, Ordinarily, the actual value of the member's donaticn {0 the Foundsation
should ba reduced by the amount of benefit the member recaives. Howsver, because of the
circular benefit provided, this is a tax scheme and the amount of donation made by a

member should be reduced to zero (see Church of World Peace Inc. v Commissionar).
Because this tax scheme provides private benefit io the foundation members, the Foundation
dossn't qualify for exempt status

Based on the facls of this case, this case is an example of an organization serving a private
interest more than serving a public interest (see Founding Church of Sclentology v United
States (IBID), American Campaign Academy v C.LLR. (1BID}). Unlike the organization described
in Revenue Ruling 86-45 (iBID) (which carried out, and supporied projects, thal benefited the
general public’s viewing of the historic features of the buildings more than they provided benefit
to private interests) the Foundation oparationally supports the activities of the thereby
viclating Treasury Reg. § 1.50Uc)(3)-1{d){1}{ii). The Foundation failed to substantiate any
charitabls activities or purposss.

While tha Foundation may weli qualify for exemption under IRG § 501 (X7, it doesn't qualify for
examplion under IRC § 501(c)(3) (Revenue Ruling 69-573 (181D)). Like the organization in
Benedict Ginsberg v Commissioner (IBID) the Foundation's activities bensfit the

and its members, and doses not gualify for exempt status under IRC § 501(¢)(3)

{see IRC § 501(c)(3), Treasury Reg. §81.501(cH{3)-1(c)(1}, 1.501{(c)(3)-Hd)(1}{) and
1.501{){(3)-1(c)(1), Beter Business Bureau of Washington DC v United States (IBID)).

Conclusion:

The Foundation portrayed and implied in its Form 1023 that it would operate independently and
separate from the to carry out the charitable purpose of presaiving the historic features and
architecture of the building and other historic buildings in the downtown area,
However, based on the facts of this case, operationally it is not distinguishable from the

and the activities thereof.
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For the reasons expressed in the government position, the Foundation malerially
misrapresented now it would operate and the purpeses for which it would operate. The
Fueundalion was vigantzed and operated o further the exempt purposes of the and the
members thereof to such an extent that the Foundation operationally is not separate from, or

independent of, the

For this reason, the primary govermnment position is that revocation of exempt status should be

retroactively applied and be effective December 12, 2000 (Treasury Rey. § 601.201(n)}{(8)).

The alternative position is that the exempt status of the Foaundation should be revoked effective

the fitst day of the year under examinalion: Seplember 1, 2000,

Because the Foundation 15 no longer an exempt amanization, the organization needs to fik a

Form 1120, U8, Corporate Invome Tax Return, instead of a Forn 890, Becauss there is no (ax
affect from the revoeation, the Foundation will need (o file the Form 3120 in subsequent time

periods.
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