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to: Barbara Wulf
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from: Linda P. Azmon
Special Counsel 
(Tax Exempt & Government Entities Division Counsel)

subject: Effect of Section 3402(d) on Preparation of Section 6020(b) returns for backup withholding

Attached please find advice I received from the Chief, Employment Tax Branch 2
regarding the effect of IRC § 3402(d) on the preparation of IRC § 6020(b) returns for 
backup withholding. Please let me know if you have any additional questions regarding 
this matter.

Please call (516) 688-1734 if you have any further questions.

By: _____________________________
Linda P. Azmon
Special Counsel
(Tax Exempt & Government Entities Division 
Counsel)
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penalties or additions to the tax otherwise applicable in respect of such failure to deduct 
and withhold.  Id.  
 
Employers are liable for paying the tax required to be withheld under Chapter 24 and 
are not be liable to any person for the amount of any such payment.  I.R.C. § 3403.  
 
Every employer required under section 3402 to deduct and withhold the tax from the 
wages of an employee is liable for paying that tax regardless of whether the employer 
collects it from the employee.  Treas. Reg. § 31.3403-1.  If, for example, the employer 
deducts less than the correct amount of tax, or if the employer fails to deduct any part of 
the tax, the employer is nevertheless liable for the correct amount of the tax.  The 
regulations, however, then say, “See, however, §31.3402(d)-1.”     
 
Treas. Reg. §31.3402(d)-1 provides: 
 

If the employer in violation of the provisions of section 3402 fails to deduct and 
withhold the tax, and thereafter the income tax against which the tax under 
section 3402 may be credited is paid, the tax under section 3402 shall not be 
collected from the employer.  Such payment does not, however, operate to 
relieve the employer from liability for penalties or additions to the tax applicable in 
respect of such failure to deduct and withhold.  The employer will not be relieved 
of liability for payment of the tax required to be withheld unless he can show that 
the tax against which the tax under section 3402 may be credited has been paid. 

 
Section 3406, Backup Withholding, imposes backup withholding on reportable 
transactions.  Under section 3406(h)(10), Coordination with other sections, payments 
subject to withholding under section 3406 are “treated as if they were wages paid by an 
employer to an employee (and amounts deducted and withheld under [section 3406] 
shall be treated as if deducted and withheld under section 3402).” 
 
As noted above, section 3402(d) permits relief from the liability otherwise imposed by 
section 3402 if the employee who received the wages included the wages on which tax 
should have been withheld on the employee’s income tax return and paid the tax due on 
the return.  In order to request relief under section 3402(d), persons otherwise liable for 
withholding tax under Chapter 24 submit Form 4670, Request for Relief of Payment of 
Certain Withholding Taxes, which includes: the employer identification number, the 
name and the address of the person requesting relief; the tax return on which the 
withholding is reported (for withholding under section 3406, Form 945, Annual Return of 
Withheld Income Taxes); the tax year; the number of Forms 4669 the requestor 
employer is attaching to the Form 4670; and an authorized signature. 
 
Persons submitting a Form 4670 include with it the Forms 4669 from each payee for 
each year for which relief is requested.  Those persons filing a Form 4670 for payments 
subject to backup withholding are also directed to attach a copy of the examination 
report.  If the tax for which relief is requested has been paid by the taxpayer payor, the 
taxpayer payor must also complete the appropriate adjusted return or claim form 










