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InternalInternal RevenueRevenue ServiceService 
memorandummemorandum 

CC::t:NTL-0196-95CC::t:NTL-0196-95 
Br6:RLorenceBr6:RLorence 

date:date: FEBFEB 22 /993/993 

to:to: ShareseSharese Stevens,Stevens, ManagerManager GroupGroup 21112111 
OfficeOffice ofof thethe AssistantAssistant CommissionerCommissioner (International)(International) 

from:from: SeniorSenior TechnicalTechnical Reviewer,Reviewer, BranchBranch 66 
OfficeOffice ofof AssociateAssociate ChiefChief CounselCounsel (International)(International) 

subject:subject: 

ThisThis respondsresponds toto youryour FebruaryFebruary 1,1, 1995,1995, requestrequest forfor 
technicaltechnical assistance.assistance. TheThe issueissue isis thethe sourcesource ofof compensationcompensation 
earnedearned byby aa u.s.u.s. citizencitizen livingliving andand workingworking inin BelgiumBelgium forfor thethe 
taxabletaxable yearyear II1IIII1II Specifically,Specifically, youyou havehave askedasked usus whetherwhether thethe 
taxpayer'staxpayer's compensationcompensation shouldshould bebe resourcedresourced underunder ArticleArticle 2323 

--------~(~Doubre--------~(~Doubre Taxation)Taxation) ofof thethe u.s.u.s. Belg~aa-iaGOmeBelg~aa-iaGOme taxtax treatytreaty (the(the 
"Treaty")."Treaty"). Preliminarily,Preliminarily, wewe notenote thatthat thethe taxpayertaxpayer shouldshould notnot 
receivereceive aa foreignforeign taxtax creditcredit withwith respectrespect toto amountsamounts thatthat hehe 
excludedexcluded underunder thethe foreignforeign earnedearned incomeincome creditcredit ofof sectionsection 911.911. 
SectionSection 1.911-6(a}.1.911-6(a}. 

TheThe taxpayertaxpayer waswas consideredconsidered toto bebe aa residentresident forfor BelgianBelgian 
domesti9domesti9 taxtax purposespurposes inin __ andand taxedtaxed byby BelgiumBelgium onon hishis 
worldwideworldwide income.income. AsAs aa U.S.U.S. citizen,citizen, thethe taxpayertaxpayer waswas alsoalso 
subjectsubject toto UnitedUnited StatesStates taxtax onon hishis worldwideworldwide income.income. TheThe 
taxpayertaxpayer claimsclaims thatthat mostmost ofof hishis incomeincome isis foreignforeign sourcesource incomeincome 
underunder ArticleArticle 23(2}23(2} ofof thethe TreatyTreaty forfor purposespurposes ofof determiningdetermining hishis 
foreignforeign taxtax credit.credit. 

ArticleArticle 23(2}23(2} providesprovides that,that, subjectsubject to'to' thethe provisionsprovisions ofof 
U.S.U.S. lawlaw applicableapplicable toto thethe taxabletaxable year,year, thethe UnitedUnited StatesStates willwill 
allowallow aa U.S.U.S. citizencitizen oror residentresident toto creditcredit againstagainst hishis u.S.u.S. taxtax 
thethe appropriateappropriate amountamount ofof BelgianBelgian tax.tax. TheThe appropriateappropriate amountamount ofof 
BelgiumBelgium taxtax isis basedbased onon thethe taxtax paidpaid toto BelgiumBelgium butbut cancan notnot 
exceecLtheexceecLthe____amountamount____of_p--!-_~_taxof_p--!-_~_tax attributableattributable toto incomeincome fromfrom BelgianBelgian 
sources.sources. TheThe TaxpayerTaxpayer arguesargues thatthat mostmost ofof hishis compensationcompensation rs------­rs------­
foreignforeign sourcesource forfor purposespurposes ofof thethe u.S.u.S. foreignforeign taxtax creditcredit 
becausebecause hehe isis subjectsubject toto BelgianBelgian taxtax onon hishis worldwideworldwide income.income. 
TheThe TreatyTreaty provides,provides, however,however, thatthat incomeincome describeddescribed inin ArticlesArticles 66 
throughthrough 2121 isis foreignforeign sourcesource onlyonly ifif thethe incomeincome isis taxedtaxed byby 
BelgiumBelgium inin accordanceaccordance withwith ArticlesArticles 66 throughthrough 2121 ofof thethe Treaty.Treaty. 

ArticleArticle 23(1)23(1) ofof thethe Treaty,Treaty, whichwhich providesprovides thatthat thethe UnitedUnited 
StatesStates maymay taxtax itsits citizenscitizens asas ifif thethe TreatyTreaty hadhad notnot comecome intointo 
effect,effect, doesdoes notnot applyapply toto thethe foreignforeign taxtax creditcredit provisionsprovisions ofof 
ArticleArticle 23(2)23(2) ofof thethe Treaty.Treaty. Art.Art. 23(1}23(1} (a)(a) ofof thethe Treaty.Treaty. 
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ForFor __ mostmost ofof thethe taxpayer'staxpayer's $$____ waswas earnedearned asas 

compensationcompensation forfor thethe per~ceper~ce ofof dep~personaldep~personal services.services. 
ThisThis amountamount includedincluded aa $$.......... fringefringe benefitbenefit forfor useuse ofof anan 
automobileautomobile andand $"""$""" ofof U.S.U.S. wagewage withholding.withholding. BelgiumBelgium doesdoes 
notnot taxtax thethe amountamount ofof wageswages withheldwithheld inin thethe U.S.U.S. TheThe taxpayer_taxpayer_ 
workedworked 222222 daysdays inin BelgiumBelgium andand 1818 daysdays inin thethe UnitedUnited StatesStates in
in
 
.......... ArticleArticle 15(1)15(1) ofof thethe TreatyTreaty providesprovides thatthat compensation
compensation
 
~ed~ed byby anan individualindividual fromfrom laborlabor oror personalpersonal services
services
 
performedperformed asas anan employee.mayemployee.may bebe taxedtaxed inin thethe ContractingContracting StateState 
where_where_ he-he- ii so_resso_res identident....-Ar-t-Ar-ticle-15-(.2-)-icle-15-(.2-)- -pz:ov-ide-pz:ov-ides-s-t-ha-~t-ha-~ sueh-i-ncomf'l!e--­sueh-i-ncomf'l!e--­
derivedderived fromfrom laborlabor oror personalpersonal servicesservices performedperformed inin thethe otherother 
ContractingContracting StateState maymay alsoalso bebe taxedtaxed inin thatthat ContractingContracting State.State. 

TheThe firstfirst stepstep inin determiningdetermining thethe U.S.U.S. andand Belgium'sBelgium's rightright 
toto taxtax thethe taxpayer'staxpayer's compensationcompensation isis toto determinedetermine hishis residencyresidency 
underunder ArticleArticle 44 ofof thethe Treaty.Treaty. ArticleArticle 44 providesprovides thatthat aa personperson 
isis aa residentresident ofof thethe UnitedUnited StatesStates oror BelgiumBelgium itit hehe isis aa residentresident 
forfor purposespurposes ofof U.S.U.S. oror BelgianBelgian tax.tax. SolelySolely forfor thethe purposepurpose ofof 
interpretinginterpreting whetherwhether thethe taxpayertaxpayer isis aa u.S.u.S. residentresident underunder 
ArticleArticle 4,4, thethe residencyresidency ofof aa u.S.u.S. citizencitizen isis notnot determineddetermined 
underunder sectionsection 7701(b),7701(b), butbut underunder sectionsection 1.871-2(b)1.871-2(b) ofof thethe 
regulations.regulations. ThatThat regulationregulation determinesdetermines residencyresidency byby anan 
individual'sindividual's intentionsintentions withwith regardregard toto thethe naturenature andand lengthlength ofof 
hishis staystay inin aa country.country. IfIf youyou determine,determine, afterafter applyingapplying thatthat 
rule,rule, thatthat thethe taxpayertaxpayer isis aa residentresident ofof bothboth countries,countries, thenthen you­you­
mustmust applyapply thethe tie-breakertie-breaker rulesrules ofof ArticleArticle 4(2)4(2) ofof thethe Treaty.Treaty. 
WeWe cannotcannot determine,determine, basedbased onon thethe limitedlimited factsfacts availableavailable toto us,
us,
 
whetherwhether thethe taxpayertaxpayer isis aa residentresident ofof thethe UnitedUnited StatesStates or
or
 
Belgium.
Belgium.
 

IfIf thethe taxpayertaxpayer waswas aa U.S.U.S. residentresident underunder thethe Treaty,
Treaty,
 
B~couldB~could taxtax thethe taxijiataxijia of
of
er'ser's compensationcompensation inin thethe amount
amount
 
$$____ (~less(~less $$ inin u.S.u.S. wagewage withholding)withholding) onlyonly to
to
 
thethe extentextent 1t1t waswas derivedderived yy thethe performanceperformance ofof servicesservices in
in
 
Belgium.Belgium. Art.Art. 15(1)15(1) ofof thethe Treaty.Treaty. TheThe taxpayertaxpayer diddid notnot perform
perform
 
allall hishis personalpersonal servicesservices inin Belgium:Belgium: 1818 ofof hishis workingworking daysdays were
were
 
spentspent inin thethe UnitedUnited States.States. BecauseBecause thethe TreatyTreaty doesdoes notnot provide
provide
 
aa methodmethod forfor allocatingallocating incomeincome betweenbetween thethe UnitedUnited StatesStates and
and
 
Belgium,Belgium, thethe compensation,compensation, includingincluding thethe fringefringe benefitbenefit forfor the
the
 

.-.- -carT--carT- shoul-d--shoul-d-- be-be- a-l-locat-ed-between-a-l-locat-ed-between- t-he-tJn:t-tecrt-he-tJn:t-tecr States-and-States-and- Be-rgium----Be-rgium---- -­-­
accordingaccording toto thethe numbernumber ofof daysdays workedworked inin eacheach country.country. Art.Art. 
3(2)3(2) ofof thethe TreatyTreaty andand sectionsection 1.861-4(b)1.861-4(b) ofof thethe regulations.regulations. 
TheThe amountamount ofof compensationcompensation allocatedallocated toto BelgianBelgian sourcessources isis 
taxabletaxable byby BelgiumBelgium underunder ArticleArticle 15(2),15(2), andand wouldwould bebe foreignforeign 
sourcesource incomeincome forfor purposespurposes ofof thethe u.S.u.S. foreignforeign taxtax creditcredit underunder 
ArticleArticle 23(2).23(2). 

IfIf thethe taxpayertaxpayer waswas aa residentresident ofof BelgiumBelgium underunder thethe Treaty,
Treaty,
 
BelgiumBelgium wouldwould havehave thethe rightright toto taxtax allall ofof hishis personalpersonal service
service
 
incomeincome underunder ArticleArticle 15(1).15(1). ArticleArticle 23(3)23(3) (a)(a) providesprovides thatthat ifif a
a
 
residentresident ofof BelgiumBelgium derivesderives incomeincome thatthat hashas beenbeen taxedtaxed byby the
the
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UnitedUnited StatesStates underunder ArticlesArticles 66 throughthrough 21,21, thethe incomeincome willwill bebe 
exemptexempt fromfrom taxtax inin Belgium.Belgium. AsAs aa BelgianBelgian resident,resident, thethe 
taxpayer'staxpayer's incomeincome allocableallocable toto hishis 1818 daysdays workingworking inin thethe UnitedUnited 
StatesStates wouldwould bebe taxabletaxable byby thethe UnitedUnited StatesStates underunder ArticleArticle 15(1)15(1) 
andand thereforetherefore exemptexempt fromfrom BelgianBelgian taxtax underunder ArticleArticle 23(3)23(3) (a).l(a).l 
ArticleArticle 23(2)23(2) providesprovides thatthat thethe UnitedUnited StatesStates willwill treattreat incomeincome 
taxedtaxed byby BelgiumBelgium underunder ArticlesArticles 66 throughthrough 2121 asas foreignforeign sourcesource 
incomeincome forfor purposespurposes ofof itsits U.S.U.S. ~n~n taxtax credit.credit. AsAs notednoted 
previo~~l:yprevio~~l:y____Belgiu~Belgiu~ ____diddid notnot taxtax $_$_ inin U.S.U.S. wagewage withholding,withholding, 
andand apparentlyapparently taxeataxea orilyaorilya smallsmall portport i-oni-on -of--the--of--the- automobi-lee---­automobi-lee---­
fringefringe benefitbenefit totalingtotaling $I11III$I11III ToTo thethe extentextent thosethose amountsamounts werewere 
notnot taxedtaxed byby Belgium,Belgium, the~uldthe~uld notnot bebe foreignforeign sourcesource incomeincome 
tindertinder ArticleArticle 23(2).23(2). InIn addi.ti.on,addi.ti.on, becausebecause BelgiuDLWouJdBelgiuDLWouJd givegive upup 
taxingtaxing jurisdictionjurisdiction onon thethe incomeincome allocableallocable toto thethe 1818 workingworking 
daysdays inin thethe U.S.U.S. underunder ArticleArticle 15,15, thethe amountamount ofof compensationcompensation 
allocatedallocated toto thosethose daysdays shouldshould notnot bebe treatedtreated asas foreignforeign sourcesource 
incomeincome forfor purposespurposes ofof thethe u.s.u.s. foreignforeign taxtax creait.creait. 

OurOur examinationexamination ofof thethe taxpayer'staxpayer's returnreturn alsoalso showsshows thatthat hehe 
a~~ateda~~ated aa pa%tpa%t ofof hishis pensionpension distributiondistribution fromfrom the-Departmentthe-Department 
ofof StateState betweenbetween U.S.U.S. andand foreignforeign sources.sources. SeeSee "Supplement"Supplement toto 
FormForm 116116 -- SourcesSources ofof Income."Income." ItIt isis notnot clearclear fromfrom thethe returnreturn 
whywhy thethe taxpayertaxpayer treatedtreated aa portionportion ofof thethe pensionpension distributiondistribution asas 
foreignforeign source.source. ForFor example,example, itit couldcould havehave beenbeen contributionscontributions 
mademade toto thethe pensionpension planplan fromfrom thethe performanceperformance ofof servicesservices abroad.abroad. 
WeWe note,note, however,however, thatthat thethe TreatyTreaty doesdoes notnot supportsupport thisthis 
allocation.allocation. ArticleArticle 19(1)19(1) ofof thethe TreatyTreaty providesprovides thatthat pensionpension 
incomeincome paidpaid byby thethe UnitedUnited StatesStates fromfrom publicpublic fundsfunds forfor laborlabor oror 
personalpersonal servicesservices performedperformed inin thethe dischargedischarge ofof governmentgovernment 
functionsfunctions toto aa u.S.u.S. citizencitizen isis exemptexempt fromfrom BelgiumBelgium tax.tax. BecauseBecause 
thethe taxpayertaxpayer isis aa U.S.U.S. citizencitizen andand receivedreceived aa U.S.U.S. governmentgovernment 
pension,pension, thisthis incomeincome isis notnot taxabletaxable byby BelgiumBelgium underunder ArticleArticle 
19(1).19(1). Therefore,Therefore, itit cannotcannot bebe treatedtreated asas foreignforeign sourcesource incomeincome 
forfor purposespurposes ofof thethe U.S.U.S. foreignforeign taxtax creditcredit underunder ArticleArticle 23(2).23(2). 

WeWe hopehope thisthis informationinformation providesprovides thethe assistanceassistance thatthat youyou 
requested.requested. IfIf youyou havehave anyany questionsquestions oror needneed additionaladditional 
in-formation,-in-formation,- pleaseplease ,COI:lt~~~,COI:lt~~~ B..QQ_llorenceB..QQ_llorence atat 622-3880.622-3880. 

Z<1I;L~Z<1I;L~'Philp'Philp L.L. GarlettGarlett 

11 WeWe assume,assume, asas youyou andand thethe taxpayer'staxpayer's representativerepresentative 
appearappear toto have,have, thatthat thethe 183183 dayday exceptionexception ofof ArticleArticle 15(2)15(2) doesdoes 
notnot apply.apply. 


