
 

 

FEBFEB 22 88 /996/996date:date: 

to:Nationalto:National Director,Director, TaxTax FormsForms andand PublicationsPublications DivisionDivision T:FPT:FP 

frOm:AssistantfrOm:Assistant ChiefChief CounselCounsel (Income(Income TaxTax && Accounting)Accounting) CC:DOM:IT&A:4CC:DOM:IT&A:4 

subject.subject. ADO'ADO' ;; ~ah;';~ah;'; toytoy ofof CodeCode sectionsection 61096109 
·rK:-.q~-16~--·rK:-.q~-16~-- +---+--- -- ---- ------------ ~--~-- ---- -------- ---- --

ThisThis isis inin replyreply toto youryour memorandummemorandum dateddated JanuaryJanuary 31,31, 1996,1996, 
concerningconcerning whetherwhether anan applicantapplicant forfor anan IndividualIndividual TaxpayerTaxpayer 
IdentificationIdentification NumberNumber (ITIN)(ITIN) maymay bebe requiredrequired toto includeinclude thethe 
SocialSocial SecuritySecurity NumberNumber (SSN)(SSN) ofof aa thirdthird partyparty onon FormForm W-7,W-7, 
ApplicationApplication forfor IRSIRS IndividualIndividual TaxpayerTaxpayer IdentificationIdentification Number.Number. 

ISSUEISSUE 

WhetherWhether aa foreignforeign dependentdependent oror spouseowhospouseowho appliesapplies forfor aa 
taxpayertaxpayer identificationidentification numbernumber (TIN)(TIN) soso thatthat aa taxpayertaxpayer maymay claimclaim 
anan exemptionexemption forfor him/herhim/her (under(under sectionsection 151151 ofof thethe InternalInternal 
RevenueRevenue Code),Code), maymay bebe requiredrequired underunder sectionsection 61096109 ofof thethe CodeCode toto 
provideprovide thethe SSNSSN ofof thethe taxpayertaxpayer onon FormForm W-7?W-7? 

CONCLUSIONCONCLUSION 

AA foreignforeign dependentdependent oror spousespouse whowho appliesapplies forfor aa TINTIN soso thatthat 
anotheranother taxpayertaxpayer maymay claimclaim anan exemptionexemption forfor him/her,him/her, maymay bebe 
requiredrequired underunder sectionsection 61096109 toto havehave thethe taxpayertaxpayer provideprovide thethe 
taxpayer'staxpayer's SSN,SSN, butbut thethe taxpayertaxpayer hashas thethe choicechoice ofof providingproviding thethe 
SSNSSN underunder separateseparate covercover asas opposedopposed toto onon FormForm W-7.W-7. 

FACTSFACTS 

InIn accordanceaccordance withwith thethe authorityauthority providedprovided inin sectionsection 6109(d)6109(d) 
ofof thethe Code,Code, thethe ServiceService hashas publishedpublished proposedproposed regulationsregulations thatthat 
wo_u!etwo_u!et _c~eat~_c~eat~ ____a_a_ new_new_TIN.,_the-ITIN-,-for-fQre-ign-TIN.,_the-ITIN-,-for-fQre-ign- pe~sons-pe~sons-who-cannot-----­who-cannot-----­
obtainobtain aa SSN.SSN. AnAn applicantapplicant requestsrequests anan ITINITIN onon FormForm W-7.W-7. FormForm 
W-7W-7 requiresrequires thatthat anan applicantapplicant listlist thethe reasonreason whywhy hehe oror sheshe isis 
filingfiling thethe form.form. CheckCheck boxbox reasonsreasons areare providedprovided onon thethe formform forfor 
thethe followingfollowing situations:situations: 

(1)	(1)	 AA nonresidentnonresident whowho isis (i)(i) requiredrequired toto filefile anan U.S.U.S. taxtax 
return,return, (ii)(ii) filingfiling toto claimclaim aa refund,refund, oror (iii)(iii) marriedmarried 
andand filingfiling aa jointjoint returnreturn withwith anan U.S.U.S. spouse.spouse. 

(2)	(2)	 AnAn U.S.U.S. residentresident whowho isis notnot eligibleeligible forfor aSSN.aSSN. 
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(3)	(3)	 AA foreignforeign dependentdependent ofof anan u.s.u.s. personperson whowho willwill bebe 
claimedclaimed onon thatthat person'sperson's return,return, andand 

(4)	(4)	 AA foreignforeign husbandhusband oror wifewife forfor whomwhom anan u.s.u.s. spousespouse willwill 
claimclaim anan exemption.exemption. 

IfIf nonenone ofof thesethese reasonsreasons areare applicable,applicable, anotheranother reasonreason mustmust bebe 
specified.specified. 

AnAn applicantapplicant mustmust substantiatesubstantiate thethe FormForm W-7W-7 informationinformation byby 
submittingsubmitting documentsdocuments suchsuch aa passport,passport, driver'sdriver's license,license, birthbirth 
_cerJ.:ificate-,-_cerJ.:ificate-,- -ident-i-ty--ident-i-ty- card.,-card.,- or-U-.or-U-. S-:-S-:- --v:tsa-.-'--v:tsa-.-'-- K-copy-of-anK-copy-of-an Ori-glnalOri-glnal 
documentdocument maymay bebe submitted,submitted, ifif itit isis certifiedcertified byby thethe issuingissuing 
agencyagency oror thethe custodiancustodian ofof thethe originaloriginal record.record. 

TheThe OfficeOffice ofof InvestigationsInvestigations (Tax(Tax FilingFiling Fraud)Fraud) CP:CI:ORFCP:CI:ORF isis 
concernedconcerned thatthat invalidinvalid ITINsITINs maymay bebe usedused toto obtainobtain refundsrefunds inin 
severalseveral ofof thethe situationssituations describeddescribed above.above. ThatThat officeoffice hashas 
proposedproposed thatthat aa foreignforeign dependentdependent (the(the thirdthird situationsituation above)above) 
provideprovide thethe SSNSSN ofof thethe u.s.u.s. personperson onon whosewhose returnreturn he/shehe/she willwill bebe 
claimed.claimed. Similarly,Similarly, itit hashas beenbeen proposedproposed thatthat aa foreignforeign 
husband/wifehusband/wife (the(the fourthfourth situatioRsituatioR asov'e)asov'e) pre·v'idepre·v'ide thethe SSMSSM ofof thethe 
u.s.u.s. spousespouse onon whosewhose returnreturn he/shehe/she willwill bebe claimed.claimed. 

LAWLAW 

SectionSection 6109(a)6109(a) (1)(1) ofof thethe CodeCode providesprovides thatthat anyany person
person
 
requiredrequired underunder authorityauthority ofof thisthis titletitle toto makemake aa return,
return,
 
statement,statement, oror otherother documentdocument shallshall includeinclude inin suchsuch return,
return,
 
statement,statement, oror otherother documentdocument suchsuch TINTIN asas maymay bebe prescribedprescribed for
for
 
securingsecuring properproper identificationidentification ofof suchsuch person.
person.
 

SectionSection 6109(a)6109(a) (2)(2) ofof thethe CodeCode providesprovides thatthat anyany personperson withwith 
respectrespect toto whomwhom aa return,return, statement,statement, oror otherother documentdocument isis 
requiredrequired underunder authorityauthority ofof thisthis titletitle toto bebe mademade byby anotheranother 
personperson oror whosewhose identifyingidentifying numbernumber isis requiredrequired toto bebe shownshown onon thethe 
returnreturn ofof anotheranother personperson shallshall furnishfurnish toto suchsuch otherother personperson suchsuch 
TINTIN asas maymay bebe prescribedprescribed forfor securingsecuring hishis properproper identification.identification. 

SectionSection 6109(c)6109(c) ofof thethe CodeCode providesprovides thatthat forfor purposespurposes ofof 
thithi ss ~~c;:t_t9~~~c;:t_t9~ th~_S_ecretary_is-th~_S_ecretary_is- -authori-authorized-toG-zed-toG- Z'equ-i-re-such--Z'equ-i-re-such-- -- ------­------­

-information-information asas maymay bebe necessarynecessary toto assignassign aa TIN.TIN. 

SectionSection 6109(d)6109(d) ofof thethe CodeCode providesprovides thatthat thethe SSNSSN issuedissued to
to
 
anan individualindividual forfor purposespurposes ofof sectionsection 205(c)205(c) (2)(2) (A)(A) ofof thethe Social
Social
 

TheseThese requirementsrequirements areare similarsimilar toto thethe requirementsrequirements forfor obtainingobtaining a
a
 
SSNSSN fromfrom thethe SocialSocial SecuritySecurity Administration.
Administration.
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SecuritySecurity ActAct shall,shall, exceptexcept asas otherwiseotherwise bebe specifiedspecified underunder 
regulationsregulations ofof thethe Secretary,Secretary, bebe usedused asas thethe TIN.TIN. 

SectionSection 6109(e)6109(e) ofof thethe CodeCode providesprovides thatthat anyany taxpayertaxpayer who
who
 
claimsclaims anan exemptionexemption underunder sectionsection 151151 forfor anyany dependentdependent onon a
a
 
returnreturn forfor anyany taxabletaxable yearyear shallshall includeinclude onon suchsuch returnreturn the
the
 
identifyingidentifying numbernumber (for(for purposespurposes ofof titletitle 26)26) ofof suchsuch dependent.
dependent.
 

SectionSection 301.6109-1(d)301.6109-1(d) (3)(3) (iii)(iii) ofof thethe proposedproposed ProcedureProcedure andand 
AdministrationAdministration RegulationsRegulations providesprovides thatthat thethe applicationapplication formform forfor 
anan ITIN,ITIN, togethertogether withwith anyany supplementarysupplementary statementstatement andand 
documentation,documentation, mustmust bebe preparedprepared andand filedfiled inin accordanceaccordance withwith thethe
-iorm-;--iorm-;- accompanying-i-nstructions-,--accompanying-i-nstructions-,-- -and--rei.-evant--and--rei.-evant- regul-aci-6ns-----regul-aci-6ns----- ---- -----­-----­
applicableapplicable thereto,thereto, andand mustmust setset forthforth fUllyfUlly andand clearlyclearly thethe 
requestedrequested data.data. 

DISCUSSIONDISCUSSION 

InIn thethe situationssituations atat issue,issue, thethe foreignforeign dependentdependent oror spouse
spouse
 
appliesapplies forfor anan ITINITIN simplysimply toto allowallow anan otherother toto obtainobtain aa benefit;
benefit;
 
~,~, aa sectionsection 151151 exemption.exemption. CongressCongress hashas shownshown concernconcern about
about
 
thethe carecare withwith whichwhich identificationidentification forfor participationparticipation inin federal
federal
 
benefitbenefit programsprograms basbas beenbeen issued.issued. InIn thethe SocialSocial Seculity
Seculity
 
AmendmentsAmendments ofof 1972,1972, Pub.Pub. L.L. No.No. 92-60392-603 CongressCongress enacted
enacted
 
provisionsprovisions limitinglimiting thethe issuanceissuance ofof SSNsSSNs toto citizenscitizens andand to
to
 
aliensaliens whowho werewere lawfullylawfully admittedadmitted andand authorizedauthorized toto workwork inin the
the
 
u.s.u.s. TheThe legislativelegislative historyhistory ofof thosethose provisionsprovisions showsshows that
that
 
CongressCongress waswas concernedconcerned withwith thethe eliminationelimination ofof thethe opportunities
opportunities
 
forfor fraudfraud byby undocumentedundocumented aliensaliens whowho hadhad beenbeen relativelyrelatively readily
readily
 
ableable toto obtainobtain SSNsSSNs underunder thethe "lax"lax systems"systems" employedemployed byby the
the
 
SocialSocial SecuritySecurity AdministrationAdministration inin priorprior years,years, enablingenabling large
large
 
numbersnumbers ofof illegalillegal aliensaliens toto workwork inin thethe u.s.u.s. S.S. Rep.Rep. No.No. 92­
92­

1230,1230, 92d92d Congr.,Congr., 2d2d Sess.,Sess., 160-161160-161 (1972).
(1972).
 

InIn thethe casecase ofof thethe ITIN,ITIN, itit reasonablereasonable toto taketake precautionsprecautions 
againstagainst fictitiousfictitious applicationsapplications thatthat couldcould bebe submittedsubmitted toto obtainobtain 
benefits.benefits. TheThe OfficeOffice ofof InvestigationsInvestigations (Tax(Tax FilingFiling Fraud)Fraud) hashas 
advisedadvised thatthat inin orderorder toto confirmconfirm thethe identityidentity ofof anan ITINITIN 
applicant,applicant, itit willwill bebe usefuluseful toto establishestablish thethe identityidentity ofof thethe 
taxpayertaxpayer whowho willwill bebe benefitingbenefiting fromfrom thethe applicant'sapplicant's enrollmentenrollment 
inin thethe ITITININ system.system. Accordingly,Accordingly, underunder sectionsection 6109(c)6109(c) ofof thethe 

____CQ~eCQ~e____anci_anci_ .~e9t_ion.~e9t_ion 3301_01_....6109=1-{d}-{-3-}--{-i-i-i-}-6109=1-{d}-{-3-}--{-i-i-i-}- ef-.-the--proposedef-.-the--proposed -----_.-----_. 
regulationsregulations thethe taxpayer'staxpayer's TINTIN maymay bebe consideredconsidered informationinformation thatthat 
isis necessarynecessary toto assignassign anan ITIN.ITIN. 22 

ZZ TheThe TINTIN maymay bebe anan SSNSSN oror anan ITIN;ITIN; ~I~I aa nonresidentnonresident alienalien whowho must
must
 
filefile aa taxtax returnreturn andand whowho maymay claimclaim aa foreignforeign dependentdependent oror spouse,spouse, wouldwould have
have
 
anan ITIN.
ITIN.
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WhileWhile thethe for�taxp~yer'staxp~yer's TINTIN maymay bebe necessarynecessary informationinformation for� 
purposespurposes ofof anan ITINITIN application,application, information�
itit isis alsoalso protectedprotected information� 
underunder sectionsection 61096109 andand needneed onlyonly bebe providedprovided toto thethe ServiceService oror a�a� 
thirdthird partyparty asas explicitlyexplicitly requiredrequired therein.therein. 33 Technically,Technically, the�
the� 
foreignforeign applicantapplicant hashas nono the�
authorityauthority toto obtainobtain thethe TINTIN ofof the� 
taxpayertaxpayer underunder sectionsection 6109.6109. ContrastContrast sectionsection 6109(a)6109(a) (2)(2) the�
ofof the� 
Code.Code. Therefore,Therefore, _th~_th~ Servi~eServi~e canno~canno~ ~imply~imply process�
refuserefuse toto process� 
FormForm W-1W-1 missing.�
ifif thethe taxpayer'staxpayer's TINTIN isis missing. 

InIn lieulieu ofof askingasking thatthat thethe TINTIN bebe discloseddisclosed onon FormForm 7,7, thethe 
ServiceService hashas thethe authorityauthority toto requirerequire thethe taxpayertaxpayer toto provideprovide 
hi.il-herhi.il-her____ T.IN._T.IN._ under_-_a_separate_-cove~under_-_a_separate_-cove~ -because--because- the-I'FIN--appl-ieathe-I'FIN--appl-ieat;--ion------t;--ion------ ­­
isis beingbeing filedfiled onlyonly forfor thethe benefitbenefit ofof thethe taxpayertaxpayer inin thethe 
situationssituations atat issue.issue. TheThe foreignforeign spousespouse oror dependentdependent isis notnot 
requiredrequired toto filefile his/herhis/her ownown taxtax return.return. TheThe taxpayertaxpayer is,is, inin 
effect,effect, aa co-applicantco-applicant forfor thethe ITINITIN withwith thethe applicant.applicant. UnderUnder 
sectionsection 6109(a)6109(a) (1)(1) ofof thethe CodeCode aa personperson submittingsubmitting aa documentdocument toto 
thethe ServiceService mustmust provideprovide aa TIN.TIN. 

Accordingly,Accordingly, thethe ServiceService hashas thethe authorityauthority toto refuserefuse to�to� 
processprocess aa taxpayer�
FormForm W-7W-7 ifif thethe applicantapplicant doesdoes notnot havehave thethe taxpayer� 
eithereither provideprovide his/herhis/her TINTIN onon thethe application,application, separately�
oror separately 

IfIf youyou havehave 'any'any questionsquestions concerningconcerning thisthis memorandum,memorandum, pleaseplease 
contactcontact JohnJohn MoranMoran atat 622-7072.622-7072. Additionally,Additionally, becausebecause anan ITINITIN 
maymay bebe necessarynecessary toto claimclaim aa $500$500 perper childchild creditcredit underunder proposedproposed 
familyfamily taxtax legislation,legislation, whichwhich maymay havehave aa retroactiveretroactive effectiveeffective 
date,date, andand becausebecause therethere maymay bebe implicationsimplications forfor thethe earnedearned incomeincome 
taxtax credit,credit, pleaseplease keepkeep ourour officeoffice andand KarinKarin LoverudLoverud oror MarkMark 
SchwimmerSchwimmer inin thethe officeoffice ofof thethe AssociateAssociate ChiefChief CounselCounsel (Employee(Employee 
BenefitsBenefits && ExemptExempt Organizations)Organizations) apprisedapprised ofof anyany delaysdelays inin thethe 
ITINITIN program.program. Ms.Ms. Lover'sLover's andand Mr.Mr. Schwimmer'sSchwimmer's telephonetelephone numbernumber 
isis 622-6060.622-6060. 

ByBy 
r.r. 

Reviewer,Reviewer, BranchBranch 44 

cc:
 CC:DOM:FS(PROC)CC:DOM:FS(PROC)cc: 
CC:EBEOCC:EBEO 
CC:EL:CTCC:EL:CT 
CC:EL:DLCC:EL:DL 
cc:cc: IIiTLIIiTL 

33 AsAs aa practicalpractical matter,matter, thethe questionquestion ofof whetherwhether therethere isis aa needneed toto 
protectprotect aa TINTIN inin thethe situationssituations atat issueissue shouldshould notnot arise.arise. InIn thethe casecase ofof thethe 
foreignforeign dependent,dependent, thethe taxpayertaxpayer willwill oftenoften bebe fillingfilling outout thethe applicationapplication forfor 
th~th~ dependent.dependent. InIn thethe casecase ofof thethe foreignforeign spouse,spouse, thethe taxpayertaxpayer maymay havehave 
previouslypreviously informedinformed thethe spousespouse ofof thethe TINTIN inin thethe coursecourse ofof filingfiling nontaxnontax 
documents.documents. 


