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memorandummemorandum 
CC:INTL-0336-96CC:INTL-0336-96 
Br1:WEWilliamsBr1:WEWilliams 

date:date: ....MARMAR 2929 19001900 
to:to: AssistantAssistant CommissionerCommissioner (International)(International) CP:CP: ININ 

from:from: AssociateAssociate ChiefChief CounselCounsel (International)(International) CCCC 

subject:subject: GroupGroup of.of. FourFour PQS_.t-l1le~t~Jlg_PQS_.t-l1le~t~Jlg_Q!J~s~-.E~lea_~eQ!J~s~-.E~lea_~e -- disclosuredisclosure issuesissues 
-- -- -- ---- ---- ---- _..._... .. ------ --

ThisThis respondsresponds toto youryour requestrequest forfor ourour viewsviews onon aa proposalproposal 
thatthat willwill bebe discusseddiscussed atat thethe up-comingup-coming meetingmeeting ofof thethe GroupGroup 

hehe roro osalosal isis thatthat thethe GroupGroup issueissue aa post-meetingpost-meeting 
presspress release.release. TheThe exactexact formatformat andand concon enen 00 ee presspress 
releaserelease isis undecided,undecided, althoughalthough itit maymay touchtouch onon allall oror somesome ofof 
thethe top~cstop~cs discusseddiscussed atat thethe meeting.meeting. YouYou havehave askedasked forfor ourour 
viewsviews onon 'whether'whether thethe ServiceService couldcould protectprotect fromfrom disclosuredisclosure 
(~,(~, underunder thethe FreedomFreedom ofof InformationInformation Act,Act, 55 U.S.C.U.S.C. §§ 552552 
(1986)·(1986)· (hereafter(hereafter "FOIA")"FOIA") certaincertain informationinformation relatingrelating toto 
meetingsmeetings ofof thethe GroupGroup ofof FOULFOUL ifif thethe 6ro~p6ro~p werewere toto issueissue 88 
presspress release.release. 

WeWe understandunderstand thatthat representativesrepresentatives ofof thethe membermember StatesStates 
ofof thethe GroupGroup ofof FourFour dodo notnot discussdiscuss individualindividual casescases andand thatthat 
taxpayer-specifictaxpayer-specific informationinformation isis notnot exchangedexchanged atat thethe Group'sGroup's 
meetings.meetings. WeWe havehave identifiedidentified thethe followingfollowing documents/recordsdocuments/records 
thatthat relaterelate toto aa GroupGroup ofof FourFour meeting:meeting: 

1.1. Pre-meetingPre-meeting correspondencecorrespondence betweenbetween thethe competentcompetent 
authoritiesauthorities whichwhich discussdiscuss thethe datesdates andand locationlocation ofof aa meeting;meeting; 
identifyidentify thethe representativesrepresentatives fromfrom eacheach country;country; setset thethe agendaagenda 
ofof thethe meeting;meeting; andand identifyidentify thethe discussiondiscussion topicstopics andand 
discussiondiscussion leaders,leaders, etc.etc. 

2.2. DiscussionDiscussion paperspapers -- AA discussiondiscussion paperpaper isis preparedprepared forfor 
eacheach discussiondiscussion topictopic onon thethe agenda.agenda. ItIt isis preparedprepared byby thethe 
countrycountry thatthat isis responsibleresponsible forfor leadingleading thethe discussion.discussion. WhenWhen 
thethe discussiondiscussion topictopic isis thethe responsibilityresponsibility ofof thethe u.s.u.s. 
competent--competent-- au-thE>:J:'i-t-y-,-t-he-dis~ussioD-pap_er_:tLQ.reparedau-thE>:J:'i-t-y-,-t-he-dis~ussioD-pap_er_:tLQ.reparedinin thethe __.. __ 
OfficeOffice ofof thethe AssistantAssistant CommissionerCommissioner (International),(International), thethe 
AssociateAssociate ChiefChief CounselCounsel (International),(International), oror atat Treasury,Treasury, 
dependingdepending onon thethe subjectsubject mattermatter andand thethe personperson withwith thethe mostmost 
expertise.expertise. 

3.3. TalkingTalking outlineoutline -- AA talkingtalking outlineoutline isis essentiallyessentially thethe 
outlineoutline ofof aa speech.speech. 

4.4. OverviewsOverviews ofof eacheach discussiondiscussion topictopic ar€ar€ preparedprepared forfor 
u.s.u.s. participants.participants. AnAn overviewoverview isis preparedprepared forfor thethe discussiondiscussion 
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topicstopics forfor ~hich~hich aa u.s.u.s. participantparticipant isis responsibleresponsible asas wellwell asas 
thethe discussiondiscussion to~icsto~ics ofof thethe otherother governments.governments. ~~ 

5.5. HandwrittenHandwritten notesnotes takentaken byby u.s.u.s. participants.participants. 

6.6. OfficialOfficial minutesminutes ofof thethe meeting.meeting. ItIt isis thethe
 
responsibilityresponsibility ofof thethe hosthost governmentgovernment toto prepareprepare officialofficial
 
minutes.minutes. DraftsDrafts ofof thethe minutesminutes areare circulatedcirculated amongamong thethe
 
competentcompetent authoritiesauthorities beforebefore thethe minutesminutes areare finalized.finalized.
 

Your'Your' que'sque's tIc5ntIc5n -nas-nas be'en-be'en- t'he-t'he- subject.subject. of_of_ pre.vto_u.$.pre.vto_u.$. ....____ ,, 

discussi~n.discussi~n. ByBy memorandummemorandum dateddated JuneJune 18,18, 1976,1976, thethe chii~--'chii~--' (( 
CounselCounsel forwardedforwarded toto thethe InternationalInternational CounselCounsel aa draftdraft ofof aa 
memorandummemorandum entitledentitled "Confidentiality"Confidentiality ofof MaterialsMaterials ExchangedExchanged inin 

andand PolicyPolicy GroupGroup MeetingsMeetings ofof thethe I.I.GroupGroup ofof Four".Four". TheThe draftdraft memorandum,memorandum, aa copycopy 
attached,attached, waswas aa jointjoint projectproject ofof thethe GeneralGeneral LitigationLitigation andand 
DisclosureDisclosure Divisions.'/Divisions.'/ ....IIII

i,i, __
______=5===:U:::::.=5===:U:::::.S~.S~.C~.~§~5~5~2~(~b~)~(~3~}C~.~§~5~5~2~(~b~)~(~3~} ~55:m;)(3)P-romJes;-anIDCi~mrorrl~m--~55:m;)(3)P-romJes;-anIDCi~mrorrl~m-- 'jr'jr

TitleTitle 55 U.S.C.U.S.C. §§ 552(b)(3)552(b)(3) providesprovides anan exempLioliexempLioli fromfrom .. 
di'sclosuredi'sclosure underunder thethe FOIAFOIA forfor recordsrecords thatthat areare "specifically"specifically 
exemptedexempted fromfrom disclosuredisclosure byby statute."statute." ForFor thisthis purpose,purpose, aa 
treatytreaty isis aa statute.statute. TheThe exchangeexchange ofof informationinformation articlesarticles inin 
thethe u.s.u.s. treatiestreaties withwith FranceFrance andand GermanyGermany provideprovide thatthat 
informationinformation willwill bebe keptkept secretsecret byby thethe statestate receivingreceiving it.it. 22// II 

!! 
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l/l/ WeWe forwardedforwarded aa copycopy ofof thethe 19761976 memorandamemoranda toto thethe OfficeOffice ii 
IIofof thethe AssistantAssistant ChiefChief CounselCounsel (Disclosure(Disclosure Litigation)Litigation) andand 

requestedrequested thethe viewsviews ofof thatthat officeoffice onon thethe issuesissues discusseddiscussed II
II 

herein.herein. ByBy memorandummemorandum dateddated MarchMarch 20,20, 1996,1996, aa copycopy ofof whichwhich isis 
attached,attached, DisclosureDisclosure advisedadvised usus thatthat "there"there hashas beenbeen nono casecase lawlaw II 

II 

developmentdevelopment significantlysignificantly alteringaltering thethe legallegal analysesanalyses inin thethe JJ 

priorprior positionposition paperspapers addressingaddressing thethe potentialpotential disclosuredisclosure ofof 
informationinformation exchangedexchanged byby treatytreaty partners./Ipartners./I ConclusionsConclusions similarsimilar 
toto thethe onesones inin thethe draftdraft memorandummemorandum werewere reachedreached inin aa undatedundated 
paper-paper- ti-t-l.ed--'.~Uni_t_e..9ti-t-l.ed--'.~Uni_t_e..9 ReportReport -
­____ Disclosure~es~es Disclosure ofof InformationInformation
 
ReceivedReceived fromfrom TreatyTreaty Partner"-:--Tlfis-pa·per-add:I"essed-a-ques.t.i_Ol:L-Partner"-:--Tlfis-pa·per-add:I"essed-a-ques.t.i_Ol:L-....
....
 
raisedraised atat aa 19751975 GroupGroup ofof FourFour meetingmeeting concerningconcerning thethe extentextent to
to
 
whichwhich thethe Group's.Group's. activitiesactivities areare protectedprotected fromfrom thethe disclosure
disclosure
 
requirementsrequirements underunder thethe FOIAFOIA andand thethe PrivacyPrivacy Act.Act. ItIt was
was
 
apparentlyapparently preparedprepared atat oror aboutabout thethe timetime ofof thethe draftdraft memorandum.
memorandum.
 
AA copycopy ofof thethe undatedundated paperpaper isis attached.
attached.
 

2/2/ WhileWhile thethe languagelanguage ofof thethe secrecysecrecy clauseclause inin thethe treatytreaty 
withwith thethe U.K.U.K. protectsprotects "information"information exchanged",exchanged", wewe havehave foundfound nono 
authorityauthority thatthat thisthis clauseclause isis intendedintended toto provideprovide aa widerwider 
protectionprotection thanthan thethe secrecysecrecy clausesclauses inin thethe treatiestreaties withwith FranceFrance 
andand Germany.Germany. II 

IIII I.I. 
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InIn general,general, thethe effecteffect ofof aa treatytreaty secrecysecrecy clauseclause isis toto 

protectprotect informationinformation thatthat isis notnot disclosabledisclosable underunder thethe lawslaws of_of_ 

thethe sendingsending country.country. Accordingly,Accordingly, mostmost informationinformation (including(including 

documents,documents, minutes,minutes, andand notesnotes reflectingreflecting communicationscommunications fromfrom aa 

treatytreaty partner)partner) receivedreceived byby thethe U.S.U.S. fromfrom aa treatytreaty partnerpartner isis 

protectedprotected fromfrom disclosuredisclosure underunder subsectionsubsection (b)(3)(b)(3) ofof thethe FOIAFOIA 

pursuantpursuant toto treatytreaty secrecysecrecy clauses.clauses. inin general,general, thethe secrecysecrecy 

clausesclauses willwill protectprotect fromfrom disclosuredisclosure informationinformation relevantrelevant toto 

thethe taxestaxes coveredcovered byby thethe treaty,treaty, toto thethe administrationadministration ofof thethe 

domesticdomestic taxtax lawslaws ofof thethe treatytreaty partners,partners, oror toto implementationimplementation 

6f--6f-- tn-e-tn-e- treaty'treaty' -i-i tseltsel t--t-- (-e-.-g-.(-e-.-g-. ,-,- --the--the-- mu.tual-_agre.elllenLmu.tual-_agre.elllenL p;-..Qcedure)p;-..Qcedure) .. 

ForFor example,example, underunder thethe U.S.-U.K.U.S.-U.K. ConventionConvention (Article-U(1rr,----.-.(Article-U(1rr,----.-. 

thethe secrecysecrecy provisionprovision appliesapplies toto 

forfor carryingcarrying outout thethe 

provisionsprovisions ofof ...... [the][the] ConventionConvention oror forfor ee prevenpreven 

ofof fraudfraud oror thethe administrationadministration ofof statutorystatutory provisionsprovisions 

againstagainst legallegal avoidanceavoidance inin relationrelation toto thethe taxestaxes whichwhich 

areare thethe subjectsubject ofof ...... [the][the] Convention.Convention. 

UAgerUAger ArtjcleArtjcle 26(1)26(1) ofof thethe treatytreaty withwith Germany,Germany, thethe secrecysecrecy 

c~~usec~~use appliesapplies toto 

informationinformation asas isis pertinentpertinent forfor carryingcarrying outout thethe 

provisionsprovisions ofof '"'" [the][the] ConventionConvention andand ofof thethe domesticdomestic 

lawslaws ofof thethe ContractingContracting StatesStates concerningconcerning taxestaxes coveredcovered 

byby ...... [the][the] ConventionConvention insofarinsofar asas thethe taxationtaxation 

thereunderthereunder isis notnot contrarycontrary toto ...... [the][the] Convention.Convention. 

ArticleArticle 27(1)27(1) ofof thethe treatytreaty withwith FranceFrance containscontains language'language' 

almostalmost identicalidentical toto thethe correspondingcorresponding provisionprovision inin ArticleArticle 

26(1)26(1) ofof thethe treatytreaty withwith Germany.Germany. 

OnOn thethe otherother hand,hand, informationinformation thatthat isis sentsent byby thethe U.S.U.S. 

toto anotheranother membermember StateState andand isis notnot otherwiseotherwise protectedprotected fromfrom 

disclosuredisclosure underunder aa statutorystatutory provisionprovision suchsuch asas sectionsection 61036103 isis 

notnot protectedprotected fromfrom disclosuredisclosure byby subsectionsubsection (b)(3)(b)(3) ofof
AnAn 

thethe FOIAFOIA 

byby virtuevirtue ofof beingbeing exchangedexchanged pursuantpursuant toto aa treaty.treaty. 

argumentargument cancan bebe made,made, however,however, thatthat ~ommunications~ommunications sentsent byby thethe 

U.S.U.S. competentcompetent authorityauthority areare protectedprotected fromfrom disclosuredisclosure underunder 

..thethe --Tbl--Tbl fjfj r---exempr---exempcici onon ·to--·to-- t'h-e-t'h-e- exex t'en·t-sueh-eemmun-i-ca.tt'en·t-sueh-eemmun-i-ca.t ions-r_e.Y..ea....,l~_ions-r_e.Y..ea....,l~_ 
ThisThisaa communicationcommunication fromfrom aa foreignforeign competentcompetent authority.
authority.
 

argumentargument wouldwould obviouslyobviously requirerequire anan analysisanalysis ofof the
the
 

particularsparticulars ofof eacheach communicationcommunication inin question.
question.
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55 U.S.C.U.S.C. ~~ 552(b)(7)552(b)(7)
ii 

InIn additionaddition toto thethe (b)(3)(b)(3) exemptionexemption inin thethe FOIAFOIA forfor 

informationinformation protected'protected' byby statute,statute, anan exemptionexemption providedprovided byby 55 

U.S.C.U.S.C. §§ 552(b)(7)552(b)(7) mightmight applyapply toto somesome informationinformation exchangedexchanged 

atat aa GroupGroup .of.of FourFour meeting.meeting. UnderUnder (b)(7),(b)(7), certaincertain recordsrecords oror 

informationinformation compiledcompiled forfor lawlaw enforcementenforcement purposespurposes areare 

protectedprotected fromfrom disclosure.disclosure. Specifically,Specifically, subsectionsubsection (b)(7)(E)(b)(7)(E) 

protectsprotects recordsrecords thatthat 

wouldwould disclo~e_~~~~piquesdisclo~e_~~~~piques andand proceduresprocedures forfor lawlaw 
enen ff orcemenorcemen tintinvesves tt ii ga'ga' tItI on'S-'on'S-' 'or'pr0'or'pr0secusecu tt i'Oh'S,'i'Oh'S,' or'or' would­would­

disclosedisclose gUidelinesgUidelines forfor lawlaw ~nforcement~nforcement investigationsinvestigations oror 

prosecutionsprosecutions ifif suchsuch disclosuredisclosure couldcould reasonablyreasonably bebe 

expectedexpected toto riskrisk ci~cumventjQnci~cumventjQn ofof thethe lawlaw ........ 

WhileWhile therethere isis nono directdirect precedentprecedent onon thethe question,question, certaincertain 

communicationscommunications ofof thethe U.S.U.S. competentcompetent authorityauthority inin connectionconnection 

withwith GroupGroup ofof FourFour meetingsmeetings andand activitiesactivities maymay bebe protectibleprotectible 

underunder thethe (b)(7)(b)(7) exemption.exemption. DependingDepending uponupon thethe contentcontent ofof thethe 

communication,communication, suchsuch protectionprotection maymay bebe necessarynecessary toto ensureensure thethe 

successsuccess ofof thethe competentcompetent atJt:horityatJt:hority proces..proces.. It;sIt;s ourour viewview 

thatthat disclosingdisclosing aa competentcompetent authorityauthority cemmunicationcemmunication oouldoould 
revealreveal thethe proceduresprocedures byby whichwhich thethe U.S.U.S. andand itsits treatytreaty 

partnerspartners administeradminister thethe provisionsprovisions ofof thethe treatiestreaties andand theirtheir 

domesticdomestic taxtax lawslaws inin thethe internationalinternational contextcontext andand couldcould 

seriouslyseriously impairimpair thethe competentcompetent authorityauthority process.process. 

CommunicationsCommunications originatingoriginating withwith thethe U.S.U.S. competentcompetent authorityauthority 

areare criticalcritical toto thethe mutualmutual agreementagreement processprocess underunder taxtax 

treaties,treaties, thethe resolutionresolution ofof doubledouble taxtax casescases andand otherother 

disagreementsdisagreements betweenbetween treatytreaty partners,partners, andand thethe obtainingobtaining 

informationinformation fromfrom treatytreaty partnerspartners forfor useuse inin domesticdomestic taxtax 

examinations,examinations, collectioncollection proceedings,proceedings, andand litigation.litigation. 

Therefore,Therefore, wewe couldcould taketake thethe positionposition thatthat suchsuch 

communications,communications, includingincluding thethe factfact ofof aa communication,communication, 

originatingoriginating withwith thethe U.S.U.S. competentcompetent authority,authority, areare protectedprotected 

fromfrom disclosuredisclosure underunder thethe (b)(7)(b)(7) exemptionexemption inin thethe FOIA.FOIA. 

PressPress ReleaseRelease 

.. TheThe March..,l_9_9_6_,.memQ~an.9umMarch..,l_9_9_6_,.memQ~an.9umJromJrom DisclosureDisclosure LiLi tigationtigation 

concludesconcludes thatha tt aa presspress relea~erelea~e mightmight efrect--a-efrect--a- weilweil ver'ver' by-t'he---by-t'he--- -- --._.--._. 

U.S.U.S. ofof thethe exemptionsexemptions underunder sectionsection 552(b).552(b). Disclosure'sDisclosure's 

memomemo includesincludes thethe following:following: 

InIn aa FOIAFOIA case,case, anan agencyagency doesdoes notnot waivewaive itsits rightright toto 

assertassert aa FOIAFOIA exemptionexemption forfor information,information, despitedespite anan 

earlierearlier releaserelease ofof information,information, ifif thethe earlierearlier releaserelease isis 

materiallymaterially differentdifferent fromfrom thatthat inin thethe remainingremaining records.records.
jointjointConsequently,Consequently, ifif thethe membersmembers decidedecide toto issueissue aa 

presspress release,release, wewe wouldwould reasonablyreasonably anticipateanticipate thatthat aa 

courtcourt wouldwould construeconstrue thethe releaserelease asas aa waiverwaiver ofof thethe 
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informationinformation containedcontained elsewhereelsewhere inin meeting-relatedmeeting-related
materials,materials, toto thethe samesame extentextent th~th~ informationinformation isis divulgeddivulged 
inin thethe presspress release.release. 

IfIf youyou havehave anyany questionsquestions oror ~f-we-can-be-~fu~ther--­~f-we-can-be-~fu~ther--­
assistanceassistance inin thisthis matter,matter, pleaseplease callcall EdEd WilliamsWilliams 874­atat 874­

1490.1490. 

Attachments:Attachments: 
CopiesCopies ofof 33 memos.memos. 
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